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Judgment aftirmed. 42 N. E. 723. 

Hennessy v. Brooklyn City R. Co......... Sods GudbesteneeU 
Judgment affirmed. 42 N, E. 723, 147 N. Y. 721. 

Heyler v. New York News Pub. Co.... cc cece cccccscese sat 
Judgment affirmed. 42 N. E. 723. 


Hine Vv. New York Kel. R. Co eee2eee @eeeese8e#s eee seasve00e806e¢80608068086e 28 
Judement athirmed, 43 N. E. 414. 
Hirsh, In re eet tp eweereeeee Me ROC i RGSS OSE ee Sea eeereO 


Order affirmed. 42 N. E. 536, 148 N. Y. 142. 
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CASES PASSED UPON BY THE COURT OF APPEALS. Xxi 


Hogan vy, Manhattan Ry. Co........ ccc eee ee eee ese eees 26 N. ¥. Supp. 792 
Judgment affirmed. 43.N. E. 403, MON. Y¥. 23 

Howe's Cave Lime & Cement Co. v. Howe's Cave Ass'n. .34 N. Y. Supp. 848 

+ Order affirmed. 42 N. E. 723, 147 N. Y. 721. 


Jammer Vv. JACODS.. 0... cc cee eee ee ee eens cecccccceseccser at N. Y. Supp. 1126 
Judgment affirmed. 42 N. E. 793, 17 N. Y. 710. 

Jarvis v. Manhattan Beach Co. reece eee eee eres ee ee N.Y. Supp. 1061 
Judgment affirmed. 43 N. E. 68, 148 N. Y. 652. 

Juhnston v. Martin. ovneecereree ee oeeoereoereeeneeee Pe OC N. Y. Supp. 1145 
Judgment affirmed. 42 N, E. 724. 

Jones’ Estate, In re en or ee oe eooecsreveeeesesvse ster Sdudvarig ate kad N. Y. Supp. 1109 
Appeal dismissed. 42 N. E. 1093. 

Julian ¥. Woolsey. .......0cececsccccsnces eeedeceeeee ot N. ¥. Supp. $21 
Order affirmed. 42 N. E. 728, 147 N. 'y. 722, 

Kessler Vv. Levy eee ee ones eoere ere ee ee eee eoersceoereneecesene BAK N. Y. Supp, 1K) 
Order affirmed. 42 N. E. 7233, 147 N. Y. 700. 

Keymer, In re enpeeseenuseeeenwee ee wos ee sere see easeseevneee Cees 23. N. Y, Supp. 161 
Order affirmed, 42 N. E. 667, 148 N. Y. 219. 

King Vv. Second Ave. R. Co... eeeteee i ievatece sia wa wears aa Suan lO N. Y. Supp. O73 
Judgment affirmed. 42 N. E. 724. 

kuapp v. Hall edi vedened eecreevsveee i iae's tai Sg es be ee ae Bea ee N. yy. Supp. 1109 
Order affirmed. 42 N. E. 724, 147 N. Y. 712. 

Knisley v. Pratt. Pe a ee ee ee ee er ees teteseraavet 26 N. XY. Supp. LOL 


Order reversed. 42 N. B. 986, 1448 N. Y. 372. 


Knox vy. Eden Musee Americain C0.........eeceeeeeeee 2b N.Y. Supp. 4sv 
Judgment reversed. 42 N. E. 988, 148 N. Y. 441. 


Koehler v, Hughes.............+.- veces eeeesceeseese sau N. ¥. Supp. 1001 
Judgment affirmed. 42 N. E. 1051, 148 N. Y. 507. 
Koke Y. Balken acoces oeeceeene sl Let on Sitch i cise thug: ig Oy tare analdpvaauehe are? N. Y. Supp. 1038 


Judgment affirmed. 42 N. E. 724. 


Ladenberg v. Commercial Bank of Newfoundland.......356 N. Y. Supp. 1110 
Orders reversed. 42 N. E. 587, 148 N. Y. 202. 

Tadenburg vy. Commercial Bank of Newfoundland.......33 N. ¥. Supp. 821 
Order affirmed. 42 N. E. 543, 146 N. Y. 406. 


Tandy 8 WAM, Ii RO e 8 cassie cota ices sare oeeg% sercccecceee- od N. ¥. Supp. 1236 
Judgment affirmed. 42 N. B. 724, 147 N. Y. 699, 721. 

Laudy's Wil, TN POss5 sence evar dedesatenuedes seeeeees od N.Y. Supp. 1236 
Judgment modified. 42 N. E. 1061, 148 N. Y. 403. 

lewisohn vy. Clevenger....... eee ecocrreccesesscsscces sod N.Y, Supp. S84 


Judgment affirmed. 42 N. E. 724. 


lomibard y, Brooklyn City R. Cou... ...cee ee eeeseeen ee 26 N.Y. Supp. 1136 
Judgment affirmed. 42 N. E. 724. 


McChesney v. Panama R. CO 55 he oe SERA eC N. Y, Supp. 245 
Judgment affirmed. 42 N. E. 724. 

McClain v. Schofield. ........ccccecccccccccsccveveees 26 N, Y, Supp. Too 
Judgment affirmed. 42 N. E. 724. | 

McDermott y. Nassau Electric R. CO. .....ccccceccecccs BZN. Y. Supp. S84 
Order afirmed. 42 N. E. 724, 147 N. Y. 700. 

Madden, In TQ os Se wee’ fe eee a Vise weleneeee ce coo N. x; Supp. 9UG 
Order reversed. 42 N. EB. 534, 148 N. Y. 136. 
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Madden vy. Equitable Life Assur. Soc. of United States... .32 | 


Order affirmed. 42 N. E. 543, 146 N. Y. 402. 
Mayor, ete., of City of New York v. New York Cent. & H. 
BS TAG OC Osea rece eC ioe ae aa eee seefeuie Maw eee 
Judgment affirmed. 42 N. E. 724, 147 N. Y. 710. 
Menneiley v. Employers’ Liability Assur. Corp..........20 
Judgment reversed. 43 N. E. 54, 148 N.Y. ot. 


Mevers vy. Hirsch.......... ee ee Oe eer 
Order affirmed. 42 N. E. 1093. 
Mitchell Vv. Turner eeoeseoeet @@ 8 ee 8 © @ eeee<esve02uHeeeneeseeneeen8tesex2ee#e .28 


Judginent reversed. 43 N. E. 408, 149 N.Y. 39. 


Moffett, Hodgkins & Clarke Co. v. Peoria Water Co.......31 N. Y. 


Order affirmed. 42 N. E. 724. 


Morris v. Lake Shore & M.S. Ry. Co... cee cee ee ee ee ee od 
Judgmeut reversed. 42 N. E. 579, 148 N. Y. 182. 


Mott v. Underwood.............c2 cc aeeees ee re ee 26 
Judgment affirmed. 42 N. E. 1048, 148 N. Y. 463. 
Murray v. Great Western Ins. Co.......... cveseqaweduee 


Judgment affirmed. 42 N. E. 724, 147 N. Y. 711. 


Nassoivy v. Tomlimson............0ece ee eee ib Gee Sees 
Judgment reversed. 42 N. E. 715, 148 N. Y. 326. 

National Shoe & Leather Bank of City of New York v. 

Baker. ose eceataksea ewe ee iat weres 4 er ere err 

Order affirmed. 42 N. E. 1077, 148 N. Y. 581. 

Neddo y. Village of Ticonderoga.........cc cece vec eee 28 
Judgment affirmed. 42 N. E. 724. 

New York Harbor Towboat Co. vy. New York, L. E. & W. 


Judgment and order reversed. 42 N. E. 1086, 148 N. Y. 574. 

New York News Pub. Co. v. National Steamship Co......20 
Judgment affirmed. 42 N. E. 614, 148 N. Y. 39. 

New York & L. I. Bridge Co. v. Smith............00.2.-.d0 
Order affirmed. 42 N. E. 1088, 148 N. Y. 540. 


Nugent vy. Atlus Steamship Co............. i siteeeeeee Nes 


Judgment affirmed. 42 N. E. 724, 147 N. Y. 709. 


O'Neill, In re eoeeeeesesk+h%_eesese#e+ete#ee#t 8 Laie cesar lauds wie vigse sere ei lee e as Wear eee) 
Appeal dismissed. 42 N. E. 1093. 

O'Reilly v. New York El. R. Co...........0.4. eee rere | 
Judgment affirmed. 42 N. E. 1063, 148 N. Y. 347. 


Patterson v. McCunn.................. ere, re eee 
Order affirmed. 42 N. E. 723, 147 N. Y. 702. 
Peirniuo: vio Merritt’ <4 ss 4.0 ci ei cae iu ioe Peli Aire eee 
Order affirmed. 42 N. E. 718, 148 N. Y. 289. 
People v. AdamMs.......... 0. cc cece ee ewes ee ee Tes 
. Order affirmed. 42 N. E. 725, 147 N. Y. 722. 
Peale. ‘Ve. AUanisa-aes edie swe Wee aes ee ee awe iatewsiacdo 


Order reversed and appeal dismissed. 42 N. E. 725. 
People y. Bankers’ Loan & Investment Co..........006. .3d4 
Motion granted. 42 N. E. 724. 


People vy. Barker........... Ne ee ee eee ee S| 
Order affirmed. 42 N. E. 725. 
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CASES PASSED UPON BY THE COURT OF APPEALS. 


People Vy, Rat OP cid okie Se ae EH SOO N, 


Order affirmed. 42 N. E. 543, 146 N. Y. 404. 


Mutlon dented. 42 N. EB. 725, 147 N. Y. 608, 


People V. BATE sow bole SELES ROOST Ce S-OEEE OS N. X; Supp. 
Order affirmed. 42 N. E. 725, 147 N. Y. 710. 

People v. Board of Aldermen of City of New York.......85 N. Y¥. Supp. 
Judgment and orders affirmed. 42 N. E. 720, 147 N.Y. 685. 

People v. Board of Sup'rs of St. Lawrence County.......36 N. ¥. Supp. 
Order reversed, 42 N. E, 592, 148 N.Y. U7. 

People v. Board of Sup'rs of Steuben County........ ....d00 N. Y. Supp. 
Judgment and order affirmed. 42 N. E. 543, 146 N. Y. 381, 

People 45 Campbell oes eee Spdipg el wete Meee see eekacee bat N. Xd. Supp. 
Order reversed. 43 N. E. 177, 

People VY. City of Buffulo...... Ce ee 2 .36 N, Y. Supp. 
Order affirmed, 42 N. b. 344. WT ON. OY. G5, 

People y. Commercial Alliance Lite Ins, Co.............30 N.Y. Supp. 
Order affirmed. 42 N. E. 1044, 148 N.Y. 5 

Peuple vy, Doxtater.........00.. ; er eeeecceet N.Y. Supp. 
Judgment and order affirmed. 42 N. E. 24. WI N Y. 723. 

Pile Fe Ditelag Feiss os oo. ae Cae ee Reee wa eas weeeeeee dd N.Y. Supp. 
iirder and Judgment reversed. 42 N. E. 520, 14S N.Y. 71 

Veople ¥, FOG de paca ee caters ee oY er eae er N. Y. Supp. 
Judgment aftirmed. 43 N. E. 171, 148 'N. Y. 677 

CCG: 6; (RATS bees tolave kaa pe eenceeecceeses OU N.Y, Supp. 
Order affirmed. 43 N. E. 80. 148 N. Y. 631. 

People v. McClure. Par et er ee ee ee oo ote renee veces ot N. Y, Supp. 
Judgment reversed. 42 N. E. 523, 148 N.Y. 95. 

People Y. MUITAY ciusccees eoocesenesee oe aR et eens aia teh eee N,. Y, Supp. 
Order affirmed, 42 N. E. 725, 147 N. Y. 717. 

leople vy, Murray..........4.- ss evesscccsceeeccsoncesat Ne ¥. Supp. 
Order reversed. 42 N. E, 584, 148 N. Y. 171. 

Pouple ve OWNS... .. 0. cece ee cee ee ee ees seeeceee ss GU ON. ¥. Supp. 
Judgment affirmed. 43 N. E. 71, 148 N. Y. 648. 
Peaple Y. POINER. Ss on.040 18S wa eae eal Bere we eae ES, ee ee ..o3 N. Y. Supp. 

Order affirmed. 42 N. E. 725. 
People v. Palmer. cc... . cece ee ee ee eee secceeseveseceee dd N, L. Supp. 
Order affirmed, 42 N. E. 543, 146 N. Y. 406. 
People v. Roberts...........0-0005 Peewee ee ee eee. cee dh N. ¥. Supp. 
Order affirmed. 42 N. E. 725, 147 N. Y. 99. 
YeOple-¥ RODEN Soa cae gecaeeense add eet os seeeeeeeee 36 N.Y. Supp. 
Judgment reversed. 42 N. E. 1082, 148 N. Y. 360. 
henley, UNSONs cou he eee ade Ree aS ee ihre acpi 222-20 N.Y. Supp. 
Order affirmed. 42 N. E. 725, 147 N. Y. 716. 
People y, Williams...... ee ee eee cece ese eeee sees OU N.Y. Supp. 
Jodgmeot affirmed. 43 N. E. 407, U9 N.Y. 1. 
PeODE S.. “WIC os cacchecczae dah dames eownwen ne 2.22680 N.Y. Supp, 
Order affirmed. 42 N. E. 125. 17 N. 'Y. 716. 
People’s Trust Co. v. Simith........... 0.065 wnliepemincd ¢% SUN. ¥. Supp. 
Judgment affirmed. 42 N. E. 726, 147 N. Y. 693. 
Perkins v, Bennett.........ce.ee cere eee seeeeceeese ee dt N.Y. Supp. 
Order affirmed. 42 N. E. 725, 147 N. Y. 702. 
Pettee y, Pettee.......... esenre SAtecd eetene tel ele a eae Sle, Sree ord ee N. Y. Supp. 
Judgment affirmed. 42 N. E. 725. 
Priee vy. Ga NUM... . 2. ese ee , seeee seceeseee 32 N.Y. Supp. 


¥Y. Supp. 
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Raabe Vv. DOUICL si ob wa oe Bh eee h Soe bea eevee eeew eed 


Judgment reversed. 42 N. E. 516, 148 N. Y. 81. 


Raven:- Ve Smiths 3.6 ce ate oho hh hae eee eee ks 
Order affirmed. 438 N. E. 63, 148 N. Y. 415. 


.24 


Redhead v. Parkway Driving Club... ...........0e00e0e> 


Judgement affirmed. 42 N. E. 1047, 148 N. Y. 471. 


Redner v. Lehigh & H. Ry. Co... 2.2.2... cc cece cc csccees 


Judgment affirmed. 42 N. E. 725. 


Robbins vy. Arend.............00. bo cpt huge sgl yada ach og: Be . 
Judgment modified and emcea: 43 N. E. 165, 148 N. Y. 673. 
Robinson vy. Passavant........... barrens, td Se titacee hse ahe 


Judgment affirmed. 42 N. E. 725, 147 N. Y. 


Rodgers vy. Adriatic Fire Ins. Co...... i See Ree eae Ree IS 


Order affirmed. 42 N. E. 515, 148 N. Y. 34. 


Rottenberg v. Segelke...... or ee ee Tre ae eee 


Judgment affirmed. 42 N. E. 725. 


Rutgers Female College of New York v. Tallman...... 
Judgment affirmed. 42 N. E. 543, 146 N. Y. 386. 


Scammon, In |g See e@oereeeeeese ees eee eaeaesvsvpeeeseeeoeseeesereee 


Order affirmed. 42 N. E. 515, 148 N. Y. 34. 


Schoonmaker v. Hoyt............ eee ee ree a eee 


Judgment reversed. 42 N. E. 1059, 148 N. Y. 425. 


Schulz y. PECL 5 5 a ee he eal eaten nn Soe ano a esa eee 


Judwzwment reversed. 483 N. E, 420 


Scott, In eerie Weve eee 08 SS eee 6) 6 00 ee ele ae alone? 6.6) Biel ei@ eter eene 


Order modified and affirmed. 42 N. E. 1079, 148 N. Y. 588. 


Seaboard Nat. Bank v. Burleigh...............ec0000--m 


Judgment affirmed. 42 N. EB. 726, 147 N. Y. 720. 


Shepard v. Metropolitan El. Ry. Co... .....ccece ee ceee Bl 
Order affirmed. 42 N. E. 726, 147 N. Y. 685. 

Simms v. City of Brooklyn................00- ere ee et TS 
Judgment reversed. 42 N. E. 722, 147 N. Y. 703. 

Smith, In re..........626- d panadcehcaeacunes beatae 
Motion denied. 42 N. E. 726. 

SHU: “We. Barnard oda oo eo 2i eee eee oho oh beds esa 
Judgment affirmed. 42 N. E. 1054, 148 N. ¥. | 420. 

Sinith vo Bulaion Kew Polk Coscia cs knee ieee 
Judgment affirmed. 42 N. EB. 726. 

Sinith v. Molleson.............0. neuen eo oe See aa ewe 
Judgment affirmed. 42 N. E. 669, 148 N. Y. 241. 

Sith xo. HRODSUN. 4 .ce-dnae-54 eke Wh eee oe see Hiddine ewe 
Judgment reversed. 42 .N. E. 677, 148 N.Y. 202. 

Sunith & Sons Carpet Co. ve. Skinner... .. 2. ce ee ee ee ee ee OU 
Order affirmed. 42 N. E. 1093. 

Sinithers v. Steiner....... See eee ee ee er eee. 
Motion denied. 42 N. E. 726. 

steven ¥. LOrds. @i¢ oes. caia.n eee a ec ee ee ee eres 
Judgment affirmed. 42 N. E. 543, 146 N. Y. 308, 

SCOKOS “Sy “Stokes neste ewer ewe we eaeas ess eae caer scare Aa 
Judiament reversed. 43. N. E. 211, re N. Y. 70S. 

Susmon ve. Wyard.. st hig os auacielG: Oe wwave Sealey e aals tee e Ga 
Judgment reversed. 43. N. E 415. 

SAGE 8. SIRIC RP k 2's ee oad Oe his de Bee ees BESS ee VU 


Judginent reversed. 42 .N. E. 067, L459 N.Y. 204. 
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CASES PASSED UPON BY THE COURT OF APPEALS, 


Taber v. Manhattan Ry, Co... cee. eee ee eee ceeereeeee de) N.Y. Supp. 
Order affirmed. 42 .N. E. 1003. 


Taylor, Iu | a ere ee ee ee eseees eet oe eceesee ae N, 12 Supp. 
Judgment affirmed. 42 N. E. 726, 147 \. Y 713. 
Terwilleger y. Ontario, C. & NS, BR. Co... .. 6... ee. veeeese eal N.Y. Supp. 
Jadgment rever-ed, 43 N. EB. 4222. 
Thompson, In Di ar rr a re a eosesneene vs sehe) N, Y. Supp. 
Order affirmed. 42 N. E. 1093. 
4 Thompson Y, Stanley spe eee Bee eee ee taese ees eeeree eee eevee 2s N. XY. Supp. 
Judgment affirmed. 42 .N. E. 726, 147 N.Y. 713, 
Thomson, ID Ye... . ccc cece ee cee ee eee sii eared ooh a We alee ater oN As SUPE 
Order affirmed. 42 N. E. 726, 147 N. Y¥. 701. 
Todd y. Gamble... eneereeerse er eeoneseeres ener ereeeveere een se ee ss 5° N. Y. Supp. 


Judgment affirmed. 42 N, E. 982, 148 N. Y. 382. 

Toomey ¢. Delaware, L. & W. R. Co.... 6... iA She We enae sede Ne: Ly SUT 
Judgment affirmed. 42 N. E. 726, 147 N. Y. 709. 

Twenty-Sixsth Ward Bauk of Brooklyn v. Stearns... ......27 N.Y. Supp. 
Judgment affirmied. 42 N. E. 1050, 148 N. Y. G19. 

Cncklés: ¥. (CONTE. cee agll on ie wai oud osu tesa eeeeecd Ny Y.. Supp, 
Judgment affirmed. 43 N. E. 59, 148 N. Y. 029. 

United Gliss Co. v. Sleight. ............66. Sse ak 56s SOD ae a UPD) 
Appeal dismissed. 42 N. E. 726, 147 N. Y. 701. 


Vietor y. Bauer. ......-06. eevee obit ugiOae tally ett Bul a ete cage alae ty tae N. Y. Supp. 


Judgment affirmed. 42 N. E. 726. 


Western’s Will, ID re... cece cece tree cece cence ceesersesead N. ¥, Supp, 
Judgment affirmed. 42 N. E. 543, 146 N.Y. 380. 
White vy. New York, L. BE. & W. OR. Cel... cee ce ee ee ee ee 2S N.Y. Supp, 
Judgment affirmed. 42 N. E. 543, 146 N. Y. 400. 
Whitlateh v. Fidelity & Casualty Co. of New York.......28 N. Y. Supp. 
Judgment reversed. 43. N, EB. 405, 149 N.Y. do. 
WaUhe eS. DAVISisk obec 2st eed etetee eee ee Sax sistent co ¥; 
Order affirmed. 42 N. E. 661, 148 N.Y. 256. 
Whitney's Will, In re.. aevveeve eeeseemneveeoevse ee ees ee eo vibe N. Y, supp. 798, 
Motion denied. 42 N. E, 728. 
Wieuke y, Village of North Topawanda.......+-.e..00.-20 N. Y¥. Supp. 
Judgment affirmed. 42 N. EB. 726. 
Williams v. Momtgomery......0 ec cece cece cece cece cence en Ne Y, Supp, 
Judgment affirmed. 43 N. E. 57, 148 N. Y. 519. 
Williams y. United States Mut. Acc. Ass'b of City of New 
York pani ic hts ier B82 Catton eee Gna er Sac ae Sl ee aso Datei eae N. Y. Supp. 
Judgment afirmed. 42 N. E. 726, 147 N. Y. 693. 
Wood v. Town Of GiD0A. .. eee ee ee eee ee ee ee ee ee eel N.Y. Supp. OSs, 
Judgment affirmed. 42 N. E. 544, 146 N. Y. 383. 
Wueusch Y, PTB OP ox 2G aie eh lee aS ark SR Se ere eee 8 ee ee N. XY. Supp. 
Order affirmed. 42 N. E. 644, 146 N.Y. 402. 


3a N Supp. 


Ziehen ¥. SHIEH ee outcast te Cee ac eRe et ee bee wae N. Y. Supp. 
Judgment reversed. 42 N. E. 1080, 148 N.Y. 508. 


f 


XXV 


4000) 


YGO 


268 


THE 


New York Supplement 


VOLUME 3/7. 





(15 Mise. Rep. 593.) 
McDONOUGH v. MAYOR, ETC., OF CITY OF NEW YORK. 
(Supreme Court, Trial Term, New York County. February 3, 1896.) 


MoxictpaL CORPORATIONS—ACTIONS AGAINST—-NOTICE OF CLAIM. 
Consolidation Act (Laws 1882, c. 410) § 1104, provides that nv action or 


special proceeding shall be maintained against the city unless the complaint 
or necessary moving papers allege that 3U days have elapsed since “the 
claim or claims" on which the action or special proceeding is founded were 
presented to the comptroller for adjustment, and that he neglected or re- 
fused to make adjustment for 3U days after the presentment, does not 


apply to claims arising ex delicto. 

Action by William McDonough, by his guardian, against the may- 
or, aldermen, and commonalty of the city of New York, for personal 
injuries. The complaint was dismissed, and plaintiff moves for a 
hew trial. Granted. . 

James R. Angel, for plaintiff. 

William H. Rand, for defendant. 


GIEGERICH, J. This action is brought for the recovery of 
damages for injuries alleged to have been caused by defendant's 
neglicence. Before plaintiff opened his case, the defendant moved 
to dismiss the complaint on the ground that the former had nat 
complied with section 1104 of the consolidation act (Laws 1882, 


¢. 410), which provides as follows: 
“No action or special proceeding shall be prosecuted or maintained against 


the said mayor, aldermen and commonalty unless it shaH appear by. and as 
an allegation in the complaint or necessary moving papers, that at least thirty 
days have elapsed since the claim or claims upon which said action or special 
proceeding is founded were presented to the comptroller of said city for aq- 
justment, and that he has neglected or refused to make an adjustment or pay- 


ment thereof for thirty days after such presentment.” 

The plaintiff admitted that no such claim had been presented ty 
the comptroller; and as the complaint contained no other allega. 
fion as to preliminary proceedings, save that notice of the inten- 
tion to commence an action had been filed with the counsel to the 
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corporation, pursuant to chapter 572 of the Laws of 1886, it was 
dismissed. My attention has since been called to the decision in 
the case of Harrigan v. City of Brooklyn, 119 N. Y. 156, 23 N. EK. 
741, which appears to be adverse to the position contended for by 
the defendant. In that case the court of last resort passed upon 
wu provision contained in the charter of the city of Brooklyn (chap 
ter 583, Laws 1888, tit. 22, § 30), similar in all respects to the one 
above cited, and it was there held that “the words ‘claim or ac- 
count,’ in connection with the purpose of presentation, and the des- 
ignation of the officer to whom the presentation is to be made, 
naturally indicate claims on contract, which may, in ordinary 
course, be adjusted by the comptroller or chief financial officer or 
officers of the city, the justness of which may be ascertained by the 
summary method of examination provided,” and hence it did not 
apply to claims arising ex delicto. The principle of this decision 
has since been followed in the case of Sherman v. Village of Oneonta 
(Sup.) 21 N. Y. Supp. 137, and is, in my opinion, controlling in this 
case. 

It therefore follows that the dismissal of the complaint was er- 
ror. and that a new trial should be granted, with $30 costs to the 
plaintiff to abide the event. 


\ MONETTE v. CHARDON. 
(Supreme Court, Special Term, New York County. February, 1896.) 


ATTACHMENT—AFFIDAVIT—AVERMENT OF FACTs. 
An affidavit which avers on information and belief that defendant has 
departed from the state with intent to defraud his creditors, without stating 
any facts in support thereof, is not sufficient to sustain an attachment. 


* Action by Arthur R. Monette against Ludwig Chardon. Defend- 
ant moves to vacate an attachment, on the original papers. Granted. 


Franklin Bien, for motion. 
Roger Foster, contra. 


PRYOR, J. Defendant’s notice of appearance is not among the 
papers before me; but I assume, on the representation of counsel, 
that the appearance is special, merely to move a vacation of the at- 
tachment. Upon principle and authority it seems that a special 
appearance is allowable only to challenge jurisdiction, and that such 
appearance for any other purpose is, in legal effect, a general appear- 
ance. 2 Ene. Pl. & Prac., p. 632, and cases in note; Blossom v. Estes, 
S84. N. Y. 614; Cruger v. Railroad Co., 12 N. ¥Y. 190. Whether, there- 
fore, the defendant appear specially or generally, he is in a position 
to question the validity of the attachment for defect of jurisdiction. 
Conceding, for argument, the sufficient verification of the complaint, 
and that its allegations are upon personal knowledge, still, I conclude 
that in connection with the affidavit no ground of attachment is ap- 
parent in the papers. Conversion is the ground of attachment indi- 
cated in the complaint. Code, § 635, as amended by chapter 573, 
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laws 1895. Assuming that the general allegation of conversion be 
suficient (Arming v. Monteverde, 8 N. Y. St. Rep. 812), and that it 
is available though not recited in the warrant (Insurance Co. v. 
Dimmick (Sup.] 22 N. Y. Supp. 1096), the affidavit shows that the 
conversion was not by the defendant, but by his partner. But the 
delinquency of his partner exposes neither the defendant’s nor the 
firm property to attachment. Bogart v. Dart, 25 Hun, 395. 

The grounds of attachment recited in the warrant are that the 
defendant “has departed from the state with intent to defraud his 
creditors and to avoid service of a summons, and has assigned and 
disposed of his property with the like intent.” The allegation of 
departure with intent to avoid service of summons and to defraud 
creditors is simply “upon information and belief,” and the aftidavit 
shows that the fraudulent disposition of property was by the partner 
and the firm, without any personal participation of the defendant 
inthe wrong. Bogart v. Dart, supra. It is an indispensable condi- 
tion of jurisdiction to award an attachment that the facts requisite 
by statute to its issuance be presented to the court. Blossom v. 
Estes, 84 N. Y. 614, 617; Zeregal v. Benoist, 33 How. Prac. 129, 184. 
An allegation of conclusions without supporting facts is nugatory. 
Hodgman v. Barker, 60 Hun, 156, 14 N. Y. Supp. 574; Exchange v. 
Strauss (Sup.) 27 N. Y. Supp. 282; Bank v. Loucheim (Sup.) 8 N. Y. 
Supp. 520. A mere averment on information and belief is not 
enough (Ladenburg v. Bank, 87 Hun, 269, 33 N. Y. Supp. 821),—a 
proposition not controverted by the court in 148 N. Y. 202, 42 N. E. 
o87. The imputation of fraudulent intent on the part of the defend- 
ant in leaving the state and in disposing of property is not supported 
by a solitary auxiliary fact. 

To uphold this warrant on these papers would dispense with all 
the safeguards of property against the havoc of executions before 
judgment—for such are attachments—which the law has so sedu- 
lously provided for its security. The inevitable conclusion is that 
the court was without jurisdiction to issue the attachment upon any 
ground apparent in the papers. Bank v. Alberger, 78 N. Y., 252; 
Hosiery Co. v. Arnold (Sup.) 18 N. Y. Supp. 910; Furman y. Walter, 
I3 How. Prac. 349. 

The attachment must be vacated. 


——Ss 


HORST et al. v. D. G. YUENGLING BREWING CO. 
(Supreme Court, Appellate Division, First Department. January 24, 1896.) 


DiscoveRY—EX AMINATION OF OFFICERS OF CORPORATION. 

In an action against a corporation on a contract made by a former cor- 
poration, to the business of which defendant succeeded, plaintiff predi- 
cated defendant's liability on the assumption by defendant of its prede- 
cessor’s obligations, which defendant denied. Plaintiff has no proof that 
the persons who executed the contract on behalf of the corporation were 
authorized to do so, or that defendant had assumed the liability. Held, 
that au order directing the examination of defendant's president before 
trial, and requiring him to produce certain books and papers of defendant, 
would be granted, though plaintiff was in possession of the contract sued 
on. 
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Appeal from special term, New York county. 

Action by Paul R. G. Horst and others against D. G. Yuengling 
Brewing Company. From an order vacating an order directing de- 
fendant’s president to appear before a referee for examination before 
trial, and to produce certain books and papers of defendant, plain- 
tiffs appeal. Reversed. 

; a affidavit of Paul R. G. Horst in support of the motion is as 
ollows: 


(1) I am one of the plaintiffs in this action, and reside at No. 131 West 
Seventy-Eighth street, New York. The other plaintiffs are Louis A. Horst, 
residing in London, England, and E. Clemens Horst, residing in Sacramento, 
California. The plaintiffs’ attorneys are Briesen & Knauth, whose oftice ad- 
dress is 229 Broadway, New York City. ‘he defendant is a domestic cor- 
poration, as the deponent is informed and believes, and has its principal place 
of business at One Hundred and Twenty-Eighth street, in the city of New 
York. This action was commenced by service of the summons on the de- 
fendant on March 4, 1895; and the defendant has appeared in this action by 
its attorneys, Guggenheimer, Untermyer & Marshall, whose office is at No. 
46 Wall street, in the city of New York. 

(2) The nature of the action and of the defense interposed by the defendant, 
as shown by the complaint and answer, copies of which are hereto annexed, 
is as follows: The plaintiffs are, and for a number of years have been, part- 
ners in the business of hop dealers, in the city of New York. On or about April 
29, 1892, they entered into a large number of contracts with the D. G. Yueng- 
ling, Jr., Brewing Company, a domestic corporation, being the predecessor 
in business of the defendant, for the delivery of large quantities of hops at 
different stated times, such deliveries to cover a period of about four years. 
These contracts were made in writing, and signed by the plaintiffs, and by 
David G. Yuengling, Jr., manager, and John M. Moser, treasurer, claiming to 
act on behalf of the said D. G. Yuengling, Jr., Brewing Company. Following 
is an exact copy of one of these contracts: 


*Hop Contract. 


“Memorandum of agreement, made and entered into by and between Horst 
Brothers, doing business in the cities of New York and San Francisco, par- 
ties of the first part, and D. G. Yuengling, Jr., Brewing Co., parties of the 
second part, witnesses: ‘hat the said parties of the first part agree to sell 
and deliver to the parties of the second part, and that the parties of the sec- 
ond part agree to purchase, pay for, and receive from the parties of the first 
part, fifty (50) bales, prime Pacific Coast hops of the crops of 1894, three and 
one-half pounds tare to be deducted on each bale. Said hops to be delivered 
at dock or store, New York City, and to be paid for in net cash, ten days from 
date of arrival, at the rate of twenty (20) cents per pound. Time of shipment, 
October, 1894, except as hereinafter provided. If at any time a difference 
of opinion shall exist regarding the quality or condition of any hops sub- 
mitted or tendered under this agreement, each party shall select an arbi- 
trator, to whom the question of the quality and condition shall be submitted, 
and in case of their disagreement a third arbitrator shall be selected by the 
two thus chosen, and the decision of a majority of the three shall be final; 
and in case the decision shall be that the hops tendered are not equal to the 
quality above called for, the parties of the first part shall, within 30 days 
after receipt of written notice of such decision, submit samples, or tender de- 
livery to the parties of the second part, other hops, in fulfillment of this 
agreement, and parties of the second part agree to receive same. In witness 
whereof, the said parties have hereunto set their hands, New York, this 29th 
day of April, 1892. Horst Bros. 

“DPD. G. Yuengling, Jr., Brewing Co, 
“Dp. G. Yuengling, Jr... Manager, 
“John M. Moser, Treasurer.” 


The originals of these contracts are in the nossession of the plaintiffs, and 
ready to be produced at the trial. At the end of the year 183, however, the 
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said D. G. Yuengling, Jr., Brewing Company went out of business, and 
transferred all its business and assets to a newly-formed corporation, which 
is the defendant in this action, and was incorporated, as deponent is informed 
and believes, in December, 1893, under the name of D. G. Yuengling Brewing 
Company, under the laws of the state of New York, for the purpose of re- 
organizing and carrying on the business or the D. G. Yuengling, Jr., Brewing 
Company. This new company is now carrying on the same business at One 
Hundred and Twenty-Eighth street, in the city of New York, at the former 
place of business of the D. G. Yuengling, Jr., Brewing Company. Deponent 
is informed and believes that at or about the said time, to wit, in the month 
of December, 1893, the new company entered into an agreement with the 
former company, whereby the said new company, the defendant, was to buy 
in all the personal property, effects, and chattels of every kind, including the 
stock in trade, good will, and book accounts of the said D. G. Yuengling, Jr., 
Brewing Company, the old company, in consideration whereof the defendant 
was to assume all the debts, obligations, and liabilities of every kind and 
description, of the D. G. Yuengling, Jr., Brewing Company. This agreement, 
as deponent is informed and believes, was, in the beginning of the year 1804, 
carried out between the parties to it. Nevertheless, the said D. G. Yuengling 
Brewing Company, the defendant in this action, has refused to perform, on 
its part, the contracts made with the plaintiffs by the D. G. Yuengling, Jr., 
Brewing Company for the delivery of hops in the months of October, Novem- 
ber, and December, 1804, and January and February, 18¥5, as alleged in the 
complaint, although the hops due in these months were duly tendered by the 
plaintiffs to the said defendant at its place of business. The price of hops 
has, since the making of the said contracts sued on, greatly fallen. Tor this 
refusal to perform the said contracts, the plaintiffs have brought this action 
for the recovery of the sum of ninety-five hundred dollars ($9,500) as damages 
for breach of said contracts. The defendant’s answer is a general denial of 
the allegations of the complaint, excepting those relating to the incorporation 
of the defendant company and its refusal to accept the goods offered to it 
by the plaintiffs. 

(3) The assumption by the defendant of the said contracts made by the 
D. G. Yuengling, Jr., Brewing Company with the plaintiffs is denied by the 
defendant’s answer. The plaintiffs, however, have no means to prove such 
assuinption, all the evidence and information regarding this point being par- 
ticularly in the knowledge and possession of the defendant; also, the au- 
thority of the said David G. Yuengling, Jr.. and the said John M. Moser, to en- 
ter into the said contracts with the plaintiffs on behalf of the D. G. Yuengling, 
Jr.. Brewing Company, must be proven at the trial by the plaintiffs, as the 
said defendant denies the making of the contracts. The plaintiffs, how- 
ever, have no means to prove the extent and scope of the authority of these 
parties to act for the said D. G. Yuengling, Jr., Brewing Company, and the 
defendant is in possession of al] the knowledge and evidence regarding this 
matter, it being the successor of, and standing in the place of, the said 
D. G. Yuengling, Jr., Brewing Company, and it having possession of all the 
books of minutes and other records of the said D. G. Yuengling, Jr., Brew- 
ing Company, as deponent is informed and believes. Deponent is advised 
by his counsel, and verily believes, that an examination of the defendant, 
through David G. Yuengling, Jr., who is its president, and an inspection of 
any and all agreements made between the said defendant and the D. G. 
Yuengling, Jr., Brewing Company, and all the books of minutes of direct- 
ors’ and stockholders’ meetings, agreements of employment of the said 
David G. Yuengling, Jr., and John M. Moser, and other records of or in pos- 
session of the said defendant, relating to the assumption of all the obliga- 
tions of the D. G. Yuengling, Jr., Brewing Company by the defendant, and 
to the making of the said contracts, and to the authority of said David G. 
Yuengling, Jr., and John M. Moser, to make said agreements, is indispensa- 
bly necessary to the plaintiffs, to enable them to prepare for trial in this 
action. The plaintiffs are unable to procure said evidence and information 
uther than by the examination of the defendant. through one of its ofticers, 
and the inspection of its said books and records aforesaid. Deponent verily 
believes that the said David G. Yuengling, Jr., the president of the defend- 
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ant company, has full knowledge as to the matters hereinbefore set forth, 
as he was the manager of the D. G. Yuengling, Jr., Brewing Company, 
and, as such, conducted the negotiations with the plaintiffs, and signed the 
said contracts on behalf of said company, and is now the president of the 
defendant company, and has personally stated to deponent that the said cun- 
tracts had been assumed by the defendant company, which statement, how- 
ever, was subsequently contradicted by defendant’s attorneys. 

Your deponent further says that, as he is informed and believes, the D. G. 
Yuengling, Jr., Brewing Company is absolutely insolvent, and, after the 
transfer of its assets to the defendant, the plaintiffs will not be able to re- 
cover anything from it. ‘his application is made in good faith, for the 
very purpose stated in this affidavit, and none other, and plaintiffs intend 
to use the testimony to be taken on the trial of this action. No previous ap- 
plication for the accompanying proposed order has been made. 


Argued before VAN BRUNT, P. J., and BARRETT, PATTERSON, 
O'BRIEN, and INGRAHAM, JJ. 


Antonio Knauth, for appellants. 
Moses Weinman, for respondent. 


BARRETT, J. A clear case was made out for the examination of 
the defendant’s president. It is true that the plaintiffs have in their 
possession the written contracts upon which they sue, but they have 
no proof that Yuengling and Moser were authorized by the corpora- 
tion to execute these contracts on its behalf. Nor have they proof 
of the assumption by the defendant of such contract obligations. 
The application was not in the least speculative. It was a proper 
effort to secure legal evidence, and was fully justified by a declara- 
tion of the defendant’s president to the effect that the contracts in 
question had been assumed by the defendant company. A proper 
case was also made out for the production by the witness of books 
and papers, as authorized by the seventh subdivision of section S872 
of the Code of Civil Procedure. The respondent is in error in sup- 
posing that the plaintiffs’ object was a discovery or an inspection of 
these books and papers. No such discovery or inspection is author- 
ized under these proceedings. What the witness is required to do 
is simply to produce the books and papers upon his examination. 
The effect of the order in this regard is the same as a subpeena duces 
tecum upon the trial. What the plaintiffs would be permitted to do 
upon the trial, under a subpeena duces tecum, they may do now under 
this order,—no more; no less. Their object is to prove their case by 
the testimony of the witness, and by such documentary evidence as 
he may produce under the order. This is plainly a case where the 
proof of authority and assumption must, in the main, be docu- 
mentary; and it was entirely proper to require the witness to produce 
such documentary evidence, not, as already suggested, for “inspec- 
tion,” but as an adjunct to the examination of the witness, and to 
enable the plaintiffs to put the documentary evidence in as a part of 
such oral examination. 

The order appealed from should be reversed, with $10 costs and dis- 
bursements of the appeal, and the motion to vacate the order should 
be denied. Upon the settlement of the order a date can be fixed 
when the examination under the original order should proceed. All 
concur. 
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(1 App. Div. 51.) 
SKELLY vy. METROPOLITAN EL. RY. CO. et al. 


(Supreme Court, Appellate Division, First Department. January 24, 1896.) 


ELEVATED RAILROADS—ENJOINING OPERATION—TITLE OF PLAINTIFF. 

Operation of an elevated road in front of a lot will not be enjoined. un. 
less plaintiff shows title to the easements taken by the road; and it is 
not enough to show that plaintiff has a deed to the lot, title not being 
traced back to the time the easements were taken by the railroad com- 
pany. 


Appeal from special term, New York county. 

Action by Patrick Skelly against the Metropolitan Elevated Rail- 
way Company and others. From a judgment for plaintiff, defend- 
ants appeal. Reversed. 

Argued before VAN BRUNT, P. J., and RUMSEY, PATTERSON, 
O'BRIEN, and INGRAHAM, JJ. 


Sidney Smith, for appellants. 
E. D. Hawkins, for respondent. 


VAN BRUNT, P. J. This is an action brought for an injune- 
tion against the operation and maintenance of the elevated railway 
in front of the premises known as “No. 1222 Second Avenue,” and 
the premises in the rear thereof, and for rental damage to said 
premises. The objection was taken upon the trial, and also by the 
exceptions filed to the decision of the court, to the right of the plain- 
tiff to recover, upon the ground that he had proved no title to the 
premises to which the easements alleged to have been taken by the 
defendants were adjacent, prior to the year 1889, the defendants’ 
road having gone into operation, and the easements having been 
taken by the defendants, in the year 1879. The only evidence upon 
the question of title is a statement of one of the witnesses, Joseph 
Kalish, that he bought the premises 1222 Second avenue from a 
builder in 1884, and he showed that he was in possession of these 
premises up to the time that he conveyed the same to the plaintiff 
in 1889, which deed was offered in evidence. 

It is to be observed that an injunction is ordered unless the de- | 
fendants pay upon the tender of a deed conveying these easements. 
It necessarily follows that, before the court can make a decree of 
this description, independent of any other consideration, the party 
required to tender the deed should show that he had title to that 
Which he was required to convey; and where it appears, as it does 
in the case at bar, that the title to the adjacent lot certainly does 
not extend further back than 1884, and that at that time the defend. 
ants were in possession of the easements, it would seem that there 
Was no evidence that he had a good title to tender, so as to comply 
with the condition upon which he would be entitled to the injune. 
tion.’ That it is necessary, in order that there should be a recovery 
for these easements, that a title should exist and be proven in the 
plaintiff, seems to be established by the cases of Dean v. Railway 
Co, 119 N. Y. 540, 23 N. E. 1054, and Hughes v. Railway Co., 130 N, 
¥. 14, 28 N. E. 765. 
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It seems to be assumed, in too many of these cases, that all that 
it is necessary to prove is that the plaintiff is the present owner of 
the abutting lot, and that the defendants are operating their ele. 
vated railroad, in order to entitle the plaintiff to recover. We 
think that the possession of the elevated railroad was notice to all 
the world of a claim upon the part of the defendants in respect of 
that property, as has been held in the case of Mitchell v. Railway 
Co., 56 Hun, 543, 9 N. Y. Supp. 829; Id., 134 N. Y. 11, 31 N. E. 260. 
The railroad being in possession, it was necessary to show, upon 
the part of a party seeking to disturb that possession, some title an- 
terior to the commencement of the possession of the defendants. 
These easements are matters which may be severed from the adjacent 
property,—may be the subject of conveyance or the subject of pos- 
session; and as a result some title anterior to possession must be 
proven as the basis of an injunction, and a reasonably good title 
should be shown in order to entitle a party to payment as a condi- 
tion of conveyance. The burden of establishing this proposition is 
clearly upon the plaintiff; and, that burden not having been met in 
the case at bar, the recovery had cannot be sustained. 

The judgment should be reversed, and a new trial ordered, with 
costs to the appellant to abide the event. All concur. 





(1 App. Div. 59.) 
LEWIS v. NEWCOMBE. 


(Supreme Court, Appellate Division, First Department. January 24, 1896.) 


EVIDENCE— CORRESPONDENCE. 

Many of the letters constituting the correspondence between plaintiff 
and defeudant’s testator relative to a certain matter having been intro- 
duced by plaintiff and defendant without objection, other letters embraced 
in the correspondence were properly admitted. 


Appeal from superior court of New York city, jury term. 

Action by Maggie Lewis against Ida M. Newcombe, as executrix 
of Richard M. Newcombe, deceased, to recover balance of proceeds 
of certain lands deposited with defendant's testator. Defendant 
put in issue the amount of plaintiff’s claim, and set up a counter- 
claim for attorney's fees, etc. From a judgment for defendant, and 
an order denying a new trial, plaintiff appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, WILLIAMS, 
PATTERSON, and O'BRIEN, JJ. 


Abram Kling, for appellant. 
William H. Hamilton, for respondent. 


WILLIAMS, J. The appellant claims the court erroneously ad- 
mitted in evidence four letters of various dates in 1890 and 1891. 
The bonds were deposited with defendant’s testate in 1883, but 
there was correspondence between the parties with reference to the 
matters in controversy during the years 1889, 1890, and 1891. Many 
of the letters constituting the correspondence were put in evidence 
by the plaintiff and by the defendant without objection, and the 
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letters objected to were properly received, as forming a part of the 
same correspondence, in order that the jury might have the whole 
correspondence before them. The court, in receiving the letters 
complained of, and by its charge upon the request of the plaintiff's 
counsel, sufficiently protected the plaintiff as to the effect the let- 
ters should have upon the jury. The letters written by the testate 
were not evidence in defendant’s behalf, standing alone, of the facts 
stated therein, but might properly be considered by the jury in con- 
nection with the balance of the correspondence and the conduct of 
the parties. We are unable to see, under the circumstances, how 
io letters could have worked any injury to the plaintiff on the 
trial, 
The appellant further complains of the instructions given by the 
court to the jury as to the burden of proof with reference to the 
defendant's counterclaim. The court, in the course of the charge, 
wid, in effect, that the burden of proof upon the whole case was 
upon the plaintiff, and she must establish her claim by a prepon- 
derance of evidence, but if the jury should find that the defendant's 
testate had acknowledged his liability at a certain time, for a defi- 
bite amount, the plaintiff would be entitled to recover that amount, 
unless the defendant had overcome that state of facts by proof of 
an agreement (before referred to), or by proof of attorney's services, 
ete. (being the counterclaim in question), or by proof of other cred- 
its by way of payments. At the close of the charge the plaintiff's 
counsel requested the court to charge that the burden of proof was 
apon the defendant to establish the counterclaim. The court re- 
plied that it had substantially so charged. Counsel said he did not 
think so, to which the court replied, “I decline to charge otherwise 
thin [have already charged.” Plaintiff's counsel later excepted to 
the charge that the burden of proof was upon the plaintiff upon the 
whole case. We are unable to see, looking at the whole charge, 
how there was any error committed by the court in respect to the 
burden of proof as to the counterclaim. The jury was instructed 
that such burden was upon the defendant. 
We find no error in the record calling for a reversal of the judg- 

ment. The judgment should be affirmed, with costs. All concur. 





TOOLE et al. vy. BOARD OF SUP’RS OF ONEIDA COUNTY. 
(Supreme Court, Special Term, Oneida County. November, 1895.) 


L Pessions~ExeMprions—~PROPERTY PURCHASED WITH PENSION MONEY. 

Under Code Civ, Proc. § 1303, providing that a pension granted for mili- 
lary services is “exempt from levy and sale by virtue of an execution, 
and from seizure for non-payment of taxes or in any other legal proceed- 
ings,” land purchased as a place of residence for the purchaser and his 
family with pension money is exempt from sale for nonpayment of taxes, 

4 Save—Partian OWNERSHIP. 

Where land bought with pension money {s conveyed to a third person, 
¥ho immediately reconveys it to the pensioner and his wife, an assess- 
Ment of the entire parcel of land for taxation in the name of the pen- 





) 
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sioner cannot be sustained, on the ground that his wife, as a tenant by 
entirety, had a taxable interest therein, as the assessment on her inter. 
est only should describe and identify it as her exclusive interest. 


Action by Garrett Toole and others against the board of super- 
visors of Oneida county to cancel an assessment for taxes on prop- 
erty owned by plaintiff in the city of Utica, and to set aside a tax 
sale thereunder as a cloud on their title. Judgment for plaintiffs. 


The plaintiff Garrett Toole, while serving as a soldier of the United States 
in the war of the Rebellion, contracted a disease which so far disabled him 
that, in 1885, he was allowed a pension, to commence from the 2th of No- 
vember, 1862. Upon the allowance of his pension, the first payment received 
amounted to $900, which he at once invested in the house and lot in question. 
The purchase price was $1,100, and the balance of $200, with interest, he paid 
out of other pension moneys, as they were received from the government, se 
that the entire purchase price was paid with pension moneys. On the 23d 
of May, 1893, he conveyed the premises to an intermediary, who forthwith 
conveyed the same back to Mr. Toole and his wife. In 1898 the entire prem- 
ises were assessed in the name of Garrett Toole, upon a valuation of $400. 
and subsequently, by proceedings usual in such cases, the property was sold 
to the defendant for nonpayment of the tax so assessed. The premises con- 
sist of house and lot that are occupied by Mr. Toole and his wife and child. 
There are no buildings upon the property, except a small dwelling house and 
a henhouse, which were there when Mr. ‘oole purchased the property. It 
does not appear that any improvements have since been made, or that the 
property has increased in value since the diate of the purchase. 


George C. Carter, for plaintiffs. 
George C. Moorhouse, for defendant. 


VANN, J. Both the national and state legislatures have been 
careful to protect soldiers in the enjoyment, not only of their pen- 
sion money, but also of such property, bought with pension money, 
as can be clearly and definitely traced to that source. The fed- 
eral statute upon the subject is as follows: 

“No sum of money due or to become due to any pensioner shall be liable 
to attachment, levy or seizure by or under any legal or equitable process 
whatever, whether the same remains with the pension oftice or any ofticer or 


agent thereof, or is in course of transmission to the pensioner entitled thereto, 
but shall inure wholly to the benefit of such pensioner.” Rev. St. U.S. § 4747. 


The statute of this state applicable to the subject is part of the 
Code of Civil Procedure, occurring under the title of “Property 
Exempt from Levy and Sale,” and is as follows: 

“The pay and bounty of a non-commissioned ofticer, musician, or private. in 
the military or naval service of the United States; a land warrant, pension, 
or other reward, heretofore or hereafter granted by the United States, or by 
a state, for military or naval services; a sword, horse, medal, emblem or 
device of any kind, presented as a testimonial for services rendered in the mili- 
tary or naval service of the United States; and the uniform, arms, and equip- 
ments which were used by a person in that service, are also exempt from levy 
and sale, by virtue of an execution, and from seizure for non-payment of taxes, 
or in other legal proceeding.” Code Civ. Proce. § 1393. 


This section received careful consideration in Bank v. Carpenter, 
119 N. Y. 550, 23 N. E. 1108, where it was held bv the court of 
appeals, all the judges concurring, that when the receipts from a 
pension can be directly traced to the purchase of property neces- 
sary or convenient for the support and maintenance of the pen- 
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sioner and his family, such property is exempt from levy and sale 
on execution. In discussing the case, Chief Judge Ruger used the 
following language: 

"The plain purpose of the act was to promote the comfort of the soldier, to 
secure to him the bounty of the government, free trom the claims of creditors, 
and to insure him and his family a safe, though a modest, maintenance so 
long as their needs require it. * * * We entertain no doubt that, where 
the receipts from a pension can be directly traced to the purchase of property 
hecessary or convenient for the support and maintenance of the pensivner and 
his family, such property is exempt, under the provisions of this statute. 
Where such moneys can be clearly identitied, and are used in the purchase of 
necessary articles, or are loaned or invested for the purpose of increase or 
safety, in such a form as to secure their available use for the benetit of the 
pensioner in time of need, we do not doubt but that they come within the 
meaning of the statute; but where they have been embarked in trade, com- 
meree, or speculation, and become mingled with other funds, so as to be in- 
capable of identification or separation, we do not doubt but that the pensioner 
loses the benetit of the statutory exemption.” 


Asit appears that the pensioner in question has no property, aside 
from his interest in this real estate, and the monthly pension al- 
lowed him by the government, this case and the language used in 
deciding it seem applicable to the case in hand. The statute of 
exemption makes no distinction between a levy and sale by vir- 
tue of an execution, which was that case, and the nonpayment 
of taxes, which is this case. Considering the object of the statute, 
no reason is apparent for a distinction, as the soldier might lose 
his home, which it was the object of the statute to secure to him, 
by a sale for the nonpayment of taxes the same as by a sale for 
the nonpayment of debts. The legislature, grateful to the soldiers 
who so faithfully served the country in its time of need, clearly 
intended to provide a comfortable support to such as had been 
wounded or had become disabled by disease in the discharge of 
their duties, by allowing them the use of all pension moneys, free 
from any claim for debt or taxes. A statute with such an object 
should be so construed as to carry that object into effect; and, 
Without further discussion, it is therefore held that the section un- 
der consideration, as construed by the court of appeals with ref. 
erence to exemption from sale under execution, applies with cqual 
force to exemption for nonpayment of taxes. 

The defendant, however, claims that the wife has an interest in 
the property in question, as tenant by the entirety, by virtue of the 
deed running to the plaintiffs jointly, and the authorities sustain 
this position. Bertles v. Nunan, 92 N. Y. 152; Zorntlein v. Bram, 
100 N. Y. 12, 2 N. E. 388; Hiles v. Fisher, 144 N. Y. 306, 39 N. E. 
31. From this fact it is argued that the wife had an assessable 
interest in said land, which is probably correct. It is further ar- 
gued that, as real property may be assessed either to the owner 
of occupant, this property was properly assessed in the name of 
the husband, and that the assessment in question. if it is held that 
his interest was not assessable, should be regarded as applicable to 
her interest only. An assessment upon her interest only, how- 
ever, should in some way describe and identify it as her exclusive 
interest, as, otherwise, it would mislead purchasers, and place a 
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cloud upon the title of the husband. This was not done in the 
assessment in question, which is upon “all that piece or parcel of 
land,” etc., and not upon any specitic interest in it. The advertise 
ment of sale was in the same form, and the sale was, apparently, 
of the entire land, and all estate, title, and interest therein. In 
form, at least, it included the interest of the husband only, for the 
name of the wife does not appear; nor is there any sugzestion 
that any interest except that of the husband was assessed or offered 
for sale. 

The defendant further claims that property bought with pension 
moneys does not continue to be exempt, even if occupied by the 
pensioner and his family, provided it so increases in value as to be 
far beyond the needs of his family for “a safe, but modest, main- 
tenance.” It may be that this position is correct, and that, in a 
case Where the property had largely increased in value, only a cer: 
tain amount of the valuation would be exempt, and the remainder 
taxable. But the argument based upon this proposition—that, a» 
the assessors had jurisdiction, it is to be presumed that their valu- 
ation of $400 was only for the excess properly assessable, owing to 
increase in value—I do not regard as sound, under the circum- 
stances of this case. Without reference to the question as to which 
party the burden of proof rested upon, I think the evidence fairly 
warrants the inference that there has been no substantial increase 
in value since the date of the purchase, which was May 13, 1889. 
The consideration then paid was $1,100, and no substantial im- 
provements have been since made. It is still occupied as a dwell- 
ing house, and not for business purposes. The fact that there is 
a henhouse upon the premises, consisting of a house and lot in 
a city, is not without significance upon the point under consider- 
ation. No other point worthy of the expression of consideration 
has been made. No question was raised in the answer, or made 
upon the trial, as to misjoinder of parties plaintiff. Upon the 
whole case I think the plaintiffs entitled to judgment canceling 
the assessment and vacating the sale, with costs. 

Findings and a decree may be prepared accordingly, and, if not 
assented to as to form, settled before me upon a notice of two days. 


= 
(15 Mise. Rep. 109.) 
ST. LAWRENCE STATE HOSPITAL v. FOWLER. 


(Court of Sessions, Lewis County. December, 1895.) 


PENsION—EXEMPTIONS—SvrrorT OF INSANE ADULT Sow. 

Under Code Civ. Proc. § 1393, providing that a pension for military 
services is “exempt from levy and sale * * * and from seizure for 
nonpayment of taxes or in any other legal proceeding,” pension moneys, 
which compose the entire property of a father, cannot be subjected to the 
maintenance of an insane son, who is being cared for at the expense of 
the state, though Code Or. Proc. § 915, provides that, where a relative, 
of sufficient ability, tails to maintain a poor person, the proper authori- 
ties may apply for an order to compe! such relief. 


Application by the St. Lawrence State Hospital against Fred: 
erick Fowler, committee of the person and property of Christian 
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Holsworth, for an order fixing the value of the support and main- 
tenance of John Holsworth, and to direct the payment of the sum 
80 determined. Dismissed. 


Mullin, Griffin & Walker, for the application. 
T. M. Reed, opposed. 


TURNER, J. This is an application for an order to fix the value 
of the support and maintenance of John Holsworth, a patient in 
St. Lawrence State Hospital, and to direct Frederick Fowler, as 
the committee of the person and property of one Christian Hols- 
worth, who is the father of said John Holsworth, to pay the sum 
so determined to the treasurer of said hospital. 

John Holsworth became insane in 1881, was sent to the Utica 
asylum, and returned to the county house, at Lowville, in 1885, 
and remained there until December, 1890, when he was taken to 
St. Lawrence State Hospital by order of the state commission in 
lunacy. He was never married, never had any property, and was 
admitted to the county house, at Lowville, as a pauper. Christian 
Holsworth, his father, a man about 63 years old, became insane in 
18il or 1872, and was sent from Lewis county to the Utica asylum, 
then having a wife and family dependent upon him, and having 
substantially no property. From the time he was first sent to the 
asvlum, until 1889, he was supported by the county or town of 
which he was a resident, and during a portion of the time his family 
received support from the public authorities. In 1889 he received 
4 pension from the United States government, and in 1890 he was 
removed from the county house in Lowville, and, being still in- 
sane, has ever since been cared for by his wife and son at a private 
house in Lowville, the expense of such support and maintenance ‘ 
being paid by Frederick Fowler, who was duly appointed com- 
mittee of his person and property by the county court of Lewis 
county in 1888. The pension, when received, in 1889, amounted to 
the sum of $12,979.90 for arrearages, and his committee draws, in 
addition thereto, the sum of $72 per month as monthly pension. 
The expense of the support and maintenance of Christian Holsworth 
for the year 1894 was the sum of $1,025.25, as shown by the filed 
report of the committee; and that sum is about the average amount 
which has been expended for Holsworth’s support and maintenance 
since the reception of his pension. The amount now in the hands 
of said committee is the sum of $15,000, which is in mortgages, 
mainly, and a few notes, bearing annual interest at about 5 per 
cent, and yielding an annual income of from $1,200 to near $1,600, 
Including the pension receipts of $72 per month. The said Chris- 
tan Holsworth has no other property except this pension money, 
and none other, except pension money, belonging to him, has been 
received or is held by his committee. 

_ It appears, from the evidence, that the committee has used the 
income from the investment as it accrued for the annual support 
and maintenance of Holsworth, together with so much of the 
quarterly receipts of pension as was necessary for that purpose, 
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and has added the balance or surplus of such quarterly pension 
moneys to the principal in his hands, which is now invested, and 
which makes the fund of $15,000. It was conceded, on the trial, 
that the cost of supporting and maintaining the son, John Hols- 
worth, at the St. Lawrence State Ilospital was the weekly sum 
of $3.75. The state hospital contends that, under the provi- 
sions of sections 12 and 13 of chapter 446 of the Laws of 1874, it 
has the right to institute proceedings, under section 915 and fol- 
lowing section of the Criminal Code, to compel Christian Hols- 
worth, or his property through his committee, to provide for the 
support and maintenance of his son John at said hospital, and that, 
pursuant to section 7 of chapter 375 of the Laws of 1887, its treas- 
urer was the proper person to make this application. It was con- 
ceded on the trial that a proper notice, as provided in section 915 
of the Criminal Code, was duly served more than 10 days prior to 
the commencement of the term of court at which this application 
was made. 

Notwithstanding the argument of counsel for the hospital as to 
the liability, under present existing statutes, of every insane per- 
son who may be an inmate of said hospital for his own maintenance 
and expense therein, counsel for the committee raises the objection, 
and contends, that such a liability for the support and maintenance 
of the son cannot be sustained or enforced against Christian Hols- 
worth or his property, upon the ground and for the reason that the 
money in the hands of his committee is wholly pension money. 

Section 4747 of the United States Revised Statutes is as follows: 


“No sum of money due or to become due to any pensioner shall be Hable 
to attachment, levy or seizure, by or under any legal or equitable process 
whatever, whether the same remains with the pension office or any officer or 
ngent thereof, or is in course of transmission to the pensioner entitled thereto; 
but shall inure wholly to the benefit of such pensioner.” 


The statute of this state on this subject is as follows, 


“The pay and bounty of a noncommissioned officer, musician or private in 
the military or naval service of the United States; a land warrant, pension 
or other reward heretofore or hereafter granted by the United States, or by a 
state, for military or naval services; a sword, horse, medal, emblem or device 
of any kind presented as a testimonial for services rendered in the military 
or naval service of the United States; and the uniform, arms and equipments 
which were used by a person in that service, are also exempt from levy and 
sale, by virtue of an execution, and from seizure for nonpayment of taxes, or 
in any other legal proceeding.” Code Civ. Proc. § 133. 


The object of these enactments, both federal and state, is obvi- 
ous. It was to reward the persons entitled to the bounty, as well 
as the thanks of the people, of this republic, for past services in its 
military or naval branches at a time when disunion and disaster 
threatened the nation, and for disabilities incurred in the line of 
duty and resulting from such services. The research of counsel 
upon either side, and the labor of the court, have failed to find a 
reported case in the books in this state wherein the precise ques- 
tion in this matter has been passed upon by our courts. Hence, 
we must reason somewhat from analogy. 

It must be conceded that, under the provisions of the federal 
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statute, the pension money is only protected until it reaches the 
pensioner, ‘The rule, however, in this state, is that pension money 
and property purchased therewith is exempt from levy and sale 
noder an execution. Bank v. Carpenter, 119 N. Y. 550, 23 N. E. 
1108. The statutes of this state exempt from assessment and tax- 
ation property which is exempt from levy and sale under an execu- 
tion, «1 Rev. St. p. 888; 2 Rev. St. (Sth Ed.) p. 1088, § 4, subd. 9. 
It is held that real property which was purchased with pension 
money ig exempt from taxation. People v. Williams, 6 Misc. Rep. 
Iso, 27, N.Y. Supp. 23; In re Murphy, 9 Mise. Rep. 647, 30 N. Y. 
Supp. 511. But a late case in the supreme court, and not yet 
ofidally reported (Toole v. Board, 37 N. Y. Supp. 9), wherein 
the action was brought to cancel an assessment of taxes upon prop- 
erty purchased with pension money, and to set aside a tax sale of 
the property, is more decisive on this point. The case was tried 
before Mr. Justice Vann. who rendered judgment canceling the as- 
sessment and vacating the tax sale upon the ground that the prop- 
erty was exempt. In his opinion upon the case the learned jus- 
tice uses this language: 


‘The legislature, grateful to the soldiers who so faithfully served the country 
in Sts time of need, clearly intended to provide a comfortable support to such 
as had been wounded, or had becume disabled or diseased in the discharge of 
their duties, by allowing them the use of all pension moneys free from any 
claim for debt or taxes. A statute with such an object should be so construed 
ag to carry that object into eftect, and, without furtber discussion, it is held 
that the action of the court of appeals with reference to exemption from sale 


under execution applies with equal force to exemption from nonpayment of 
taxes,” 


In the case at bar, it appears that all the moneys in the hands 
of the committee of Christian Holsworth are moneys derived from 
a United States pension, and which have never been mingled with 
nther funds, and which represent, in the securities and in their en- 
tirety, only the pension which the United States paid to the pen- 
sioner, Holsworth, because of the pbysical and mental disabilities 
which came to him as the result of his services as a s8ldier. It 
must be held that none of the property now held by the committee 
for Holeworth can be reached under an execution, and that the 
same is exempt from assessment and taxation. The exemption 
from taxation affects the state, and deprives it of revenue there 
from, In other words, the property of Christian Holsworth, now 
in the hands of his committee, escapes its share of public taxation 
for the support of the state, and the protection of private property 
of individual rights, because of existing statutes. The cost of 
‘upporting and maintaining his son, John Holsworth, at St. Law- 
nce State Hospital, is now borne by the state, and the state now 
isks that said Christian Holsworth be compelled to pay that ex- 
pense as the father of an insane and pauper son. 

It is unquestionably true that the father has failed to relieve and 
imintain his son, and that be is of sufficient pecuniary ability to 
lo so; but the father is, himself, an incompetent person, and all 
lis property is such only as has been paid to him by the United 
‘ates government as a pensioner for military services. Can he 
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now be compelled to support and maintain this son, under the pro- 
visions of sections 915 and 916 of the Criminal Code? If so, the 
provisions of the Criminal Code, under those sections, must be held 
to annul or override section 1393 of the Code of Civil Procedure. 
It seems to me that it was the intent of the legislature to exempt 
the property mentioned in that section of the Civil Code from levy 
or seizure in any legal proceeding, in order that the person entitled 
thereto might enjoy, for himself and those dependent upon him, 
the whole bounty of the government, as evidenced by his pension; 
and I do not think sections 915 and 916 of the Criminal Code in 
any way negative that proposition. Without further discusion, it 
seems to me I must hold that the property of Christian Holsworth 
is exempt from liability in this matter, for the reason that the 
same is composed exclusively of pension moneys, or securities rep- 
resenting none but pension moneys, and that, as it appears that 
said Holsworth has no other property, this application must be 
denied, and the proceeding dismissed. An order may be entered 
accordingly, dismissing this matter or proceeding, but without costs. 
Proceeding dismissed, without costs. 





(15 Misc. Rep. 165.) 
ST. LAWRENCE STATE HOSPITAL v. FOWLER. 


(Lewis County Court. December, 1895.) 


INSANITY—SvUPPORT OF ADULT INSANE Son. 
A father will not be ordered to pay for the support of an adult son, 
as a pauper, at a state institution, where no order has been made by the 
court of sessions charging the father with the son's support. 


Application by the St. Lawrence State Hospital for an order 
against Frederick Fowler, as committee of Christian Holsworth, in- 
sane. Denied. 


Mullin, Griffin & Walker, for the application. 
T. M. Réed, opposed. 


TURNER, J. The facts in this matter are the same as in the 
proceeding instituted by the St. Lawrence State Hospital against 
Fowler as the committee of Christian Holsworth, in the court of 
sessions in this county, to compel the committee to pay the sum of 
$3.75 per week to said hospital for the support and maintenance of 
John Holsworth, a pauper son of said Christian Holsworth, at said 
state institution. 37 N. Y. Supp. 12. The petitioner is the treas- 
urer of said hospital, and the application herein is for an order 
directing the committee to pay to said hospital the sum of $245.29 
for the care and maintenance of John Holsworth at said institution 
from October 1, 1893, to the 1st day of January, 1895. 

The committee, by his counsel, interposes these objections, to wit: 
(1) That the court has no power to bind either Christian Holsworth 
or his committee, Frederick Fowler, to the payment of this claim, 
as there is no evidence showing that any order has ever been ob- 
tained in the court of sessions requiring the said John Holsworth 
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to be supported by his father, or by the committee of his father. 
2) That until an order has been obtained in the court of sessions 
determining the liability of the father, and the amount thereof, for 
the support of the said John Holsworth, the county court has no 
jurisdiction to grant the order the petitioner herein requests, inas- 
much as John Holsworth is not a minor, but is over 21 years of 
age. (3) That all the property of said Christian Holsworth, and 
all moneys and securities now in the hands of his said committee, 
are United States pension moneys, or derived wholly from a United 
States pension heretofore granted to the said Christian Holsworth. 
After due consideration, it seems to me the objections in behalf 
of said Holsworth and his committee must be sustained. An or- 
der may be entered denying this application in behalf of St. Law- | 
rence State Hospital, but without costs. 
Application denied, without costs, 
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(15 Misc, Rep. 173.) 
FREEBORN vy. BADGLEY. 


(Onondaga County Court. December, 185.) 


Jestice OF THE PEACE—ADJOURNMENT—WAITING ONE Hovr. 

Where a cause in a justice court bas been adjourned by consent, judg- 
ment cannot be entered on the adjourned day until the lapse of one hour 
from the time set, unless the parties agree to waive the practice of waiting 
one hour, 


Appeal from justice court. 

Action by Lizzie E. Freeborn against Coburn Badgley. Vtain- 
tiff was nonsuited, and appeals. Reversed. 

William Gilbert, for appellant. 

Levi 8. Chapman, for respondent. 


ROSS, J. Appeal from a judgment of nonsuit and costs, $16.17, 
rendered in favor of the defendant by F. L. Maine, justice of the 
peace, May 31, 1895. The return made by the justice in relation 
to the adjournment is as follows: “Adjourned by consent to 
May 31, 1895, at 9 o'clock a. m.” At which time judgment was 
tendered as above, without waiting one hour, which is claimed by 
the plaintiff and appellant to have been error. 

An order for a new trial which had been made in this case places 
the parties in exactly the same position as upon the return of a sum- 
mons. It brings them into court, and “thereupon the like pro- 
ceedings must be had in the action as upon the return of a sum- 
mons personally served.” Code Civ. Proc. § 3065. If the parties 
made an agreement upon the return day that the ordinary prac- 
lice of waiting an hour before moving the case should not apply, 
should either have been reduced to writing and made part of the 
juetice’s return, or it should have been made to appear in the re- 
turn itself. There is nothing in the return above, as quoted, to 

indicate other than the ordinary adjournment. This is also true 

a to any proceedings which took place before the Justice on the 
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return day which the respondent argues upon this appeal. The 
simple fact that appears before me is the record of an adjourn- 
ment, and of a default taken without waiting one hour. No case 
has been cited sustaining this practice, and I am unable to find 
any; and, on the contrary, the decisions seem unmistakably to re- 
quire the justice to wait one hour upon the adjourned, as well as 
upon the return, day. Clark v. Garrison, 3 Barb. 372; Sherwood 
v. Railroad Co., 15 Barb. 650; Nichols v. Place, 1 Misc. Rep. 497, 
23 N. Y. Supp. 134. The right to appear before a justice of the 
peace within one hour subsequent to which a case is adjourned is 
something more than a technical right,—a right protected by stat- 
ute and sanctioned by the authorities; a right which has existed 
for many vears,—and for the violation of this right the judgment 
must be reversed. 


Ce eed 
SS 


(15 Mise. Rep. 167.) PROSE cE RUST, 
(Onondaga County Court. December, 185.) 


1. JUDGMENT AGAINST INFANTS—FAILURE TO APPOINT GUARDIAN AD LITEM. 

A judgment rendered in the justice court against an infant defendant 
for whom no guardian ad litem has been appointed will be reversed on 
appeal to the county court, though defendant appeared'on return day of 
the summons and joined issue, but did not raise the objection of infancy. 

2. SaME—MOopDE oF RAIsIna QUESTION—APPEAL. 

The objection that a judgment against an infant was rendered without 

appointing a guardian ad litem may be raised on appeal from the judgment. 


Appeal from justice court. 
Action by H. Walter Frost against Helen F. Frost. There was a 
judgment in favor of plaintiff, and defendant appeals. Reversed. 


William Gilbert, for appellant. 
James E. Newell, for respondent. 


ROSS, J. Appeal from a judgment rendered on the 2d day of 
October, 1895, in favor of the plaintiff and against the defendant by 
J. J. Kennelly, justice of the peace. The defendant appeared on 
the return day before the justice, and joined issue, but did not ap- 
pear on the day to which the case was adjourned. and the plaintitf 
made proof, and the justice rendered the judgment as above. The 
defendant and appellant alleges as error in fact that the defendant 
was at the time of the trial, and is, an infant; and as no guardian 
ad litem was appointed in the court below, the judgment is irregu- 
lar, and for this reason must be reversed, It appears from the affi- 
davits used on behalf of the defendant that her contention as to her 
age is correct, although the plaintiff acted in this respect in good 
faith. No suggestion of the fact of infancy was made by the de- 
fendant or her attorney when they appeared before the justice. The 
failure to appoint a guardian ad litem for the infant defendant was 
an irregularity for which the judgment should be reversed. It is 
termed in some cases to be more than an irregularity,—to be an error, 
in fact,—but the better law seems to be that it is an irregularity for 
which the judgment must be reversed if properly and timely pre- 
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sented. McMurray v. McMurray, 66 N. Y. 175; Crouter v. Crouter, 
133 N, Y. 56, 68, 30 N. E. 726; McMurray v. McMurray, 60 Barb. 121, 
124; Harvey v. Large, 51 Barb. 222; Fairweather v. Satterly, 7 Rob. 
(N. Y.) 546; Mockey v. Grey, 2 Johns. 192; Alderman v. Tirrell, 8 
Johns. 418; De Witt v. Post, 11 Johns. 460; Arnold v. Sandford, 14 
Johns, 417, 

It is a question of some difficulty whether the defendant is in a 
position to raise the question upon appeal until she has obtained the 
appcintment of the guardian ad litem to represent her in this court. 
In Kellog vy. Klock, 2 Code Rep. 29, an action in a court of record, 
the defendant procnred the appointment of a special guardian before 
applying to set the judgment aside. In Fairweather v. Satterly, 7 
Rob. (N. Y.) 547, also an action in a court of record, a guardian ad 
litem was appointed subsequent to the judgment; but in all the other 
cases I have examined wherein error was alleged in obtaining judg- 
ment without the appointment of the guardian ad litem, the appeal 
or other method of review seems to have been directly presented by 
the infant. [I know of no provision relative to appeals from jus- 
tices’ judgments authorizing the appointment of a guardian ad litem 
subsequent to judgment. Certainly there are no provisions in jus- 
tice’s court, and there the appeal must be taken before the county 
court would have any authority to act. It would also seem to be 
analogous to the case of one improperly served with process as be- 
ing inveigled into the jurisdiction of the court, or otherwise improp- 
erly brought into court, appearing to set aside the summons. The 
appellant says, as emphatically as possible, “I am improperly in 
court, and I am trying to get out as speedily as possible. It doesn’t 
le with you who brought me into court to say that I am not here at 
least for the purpose of setting this judgment aside.” It also seems 
that an appeal is the only remedy presented. See Jessurun v. 
Mackie, 24 Hun, 624. And the fact, if conceded, that the judgment 
is void, does not prevent an appeal. Striker v. Mott, 6 Wend. 465. 

The hardship in this case upon the plaintiff is manifest. With- 
out fault on his part, the defendant, who was in possession of the 
facts relative to her age, remained silent, and so conducted herself as 
to practically entrap the plaintiff into the position where he now 
finds himself. But the injustice and hardship caused by the con- 
duct of the defendant here is not as great as in the case of Gosling 
v. Acker, 2 Hill, 391, 396. The courts must sustain the provisions 
relative to the protection of infants, however great a hardship in a 
special case; otherwise we might as well wipe out the entire statu- 
tory protection for these wards of the court. 

Judgment must be reversed. 





ld Mise. Rep. 169.) 
DUFFUS v. HOWARD FURNACE CO. 
(Onondaga County Court. December, 1895.) . 


L Coxprrioxat SaLE—FixTURES—RiGHTs OF MORTGAGEE. 
Under Laws 1884. ce. 315, § 1, declaring that a conditional sale shall be 
void as to bona tide mortgagees unless the contract of sale is filed, a fur- 
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once placed in a dwelling house under a conditional contract of sale to the 
mortgagor passes under the mortgage, where the contract of sale was bot 
filed. 


2. SaME—BoNA FIDE MoRrtTGAGEE. 

Where a mortgage is given for a pre-existing debt without any new con- 
sideration, the mortgagee is not within Laws 1884, c. 315, § 1, declaring 
conditional sales void as to mortgagees in good faith unless the contract of 
sale was filed. 


Appeal from municipal court of Syracuse. 

Action by William Duffus against the Howard Furnace Company. 
There was a judgment in favor of defendant, and plaintiff appeals. 
Reversed. 


Walter S. MacGregor, for appellant. 
Ceylon H. Lewis, for respondent. 


ROSS, J. Action brought by the plaintiff and appellant for the 
conversion of what is known as a portable furnace. The defend- 
ant, on October 8, 1891, sold one Schafer the furnace in question, 
specifying in the contract of sale, with other things, that the fur- 
nace, together with all material furnished by the first party, shall 
remain the property of the first party until the contract price below 
named is fully paid. The furnace in question was placed upon the 
premises of Schafer on the 8th and set up on the 9th of December, 
1891, Schafer and wife executed to plaintiff a mortgage upon the 
premises in question on December 7, 1891, and a subsequent mort- 
gage on May 6, 1892, and the plaintiff became the purchaser of the 
premises upon the foreclosure of the mortgages in evidence; and, the 
defendant having removed the furnace before the foreclosure sale, 
the plaintiff brings this action upon the theory that the furnace was 
a part of the realty, and not a chattel which the defendant had the 
right to remove. 

The case seems to have been tried upon the theory that, in a 
proper case, trover will lie by the owner of real property against 
one who has wrongfully severed a portion thereof. This is probably 
correct, both upon the theory that the plaintiff may waive a portion 
or all of the tort, and also that the defendant will be estopped from 
saying that what he has treated as personal property is real prop- 
erty. Riley v. Power Co., 11 Cush. 11; Wadleigh v. Janvrin, 41 
N. H. 503, 520. It was.contended by the plaintiff, and I think cor- 
rectly, that in a proper case a mortgagee who purchases upon a 
foreclosure sale of the mortgaged premises can maintain an action 
for fixtures wrongfully removed while he was in possession of the 
premises, Laflin v. Griffiths, 35 Barb. 58. The recent decision of 
the general term in this department in Pratt v. Baker, 36 N. Y. 
Supp. 928, determines that a furnace in all respects similar to the 
one in suit is, in the absence of any special circumstances except 
those arising from the nature of the property, its purpose, and 
method of annexation to the freehold, as between vendor and ven- 
dee, mortgagor and mortgagee, a part of the realty. In this case 
the clause in the contract for the purchase of the furnace in ques- 
tion, whereby it was provided that the title to the furnace remained 
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in the defendant until paid for, is invoked on the part of the defend- 
ant as showing conclusively that the intention of the party making 
the annexation was that the furnace should remain personal prop- 
erty. It is contended by the plaintiff that the contract of sale, not 
having been filed as provided by chapter 315 of the Laws of 1884, 
and the acts amendatory thereto, is absolutely void as to the plain- 
tif. The provisions of the act in question are substantially the 
same as the provisions in reference to filing chattel mortgages (com- 
pare section 1, c. 279, Laws 1833, with section 1, c. 315, Laws 18384), 
except that the provision of the latter act does not extend to the 
creditors of the mortgagor. The effect of the act of 1884 was to 
change the rule existing prior thereto as to the title to personal 
property delivered upon a conditional sale to the vendee remaining 
in the vendor until the happening of the condition unless the con- 
tract was filed as therein provided; and J think that by the omis- 


sion to file the contract in question, as against a mortgagee or pur- 


chaser in good faith, the title to the furnace did not remain in the 
vendor. Machine Co. v. Stewart, 57 Hun, 545, 551, 552, 11 N. Y. 
Supp. 448. And if the plaintiff was a mortgagee in good faith, he 
took a good title to the furnace in question. Fryatt v. Sullivan Co., 
d Hill, 116, affirmed 7 Hill, 529. The bill of sale was, however, 
properly admitted in evidence, not as substantive evidence of prop- 
erty, but to show the actual transaction between the original par- 
ties, subject, however, to be stricken out if the plaintiff was not con- 
nected with it, either by showing that his mortgages were taken for 
pre-existing debts without any new consideration, or that he had ac- 
tual notice of the defendant’s claim. A person is not a mortgagee 
in good faith, within the meaning of the act in question, whose mort- 
age Was given fora pre-existing debt without any new considera- 
ton, Jones v. Graham, 77 N. Y. 628; Thompson v. Van Vechten, 
21 N. Y. 568, 580; De Lancey vy. Stearns, 66 N. Y. 157; Asher vy, 
Devoe, 77 Hun, 533, 28 N. Y. Supp. 890. 

I think the evidence shows that the plaintiff was a purchaser for 
value, but the question still remains whether he had actual notice 
of the defendant’s claim. Gregory v. Thomas, 20 Wend. 19,—in 
which the court, Cowen, J., says: “The object of the statute here is 
that of all the other registry acts, to prevent imposition upon subse- 
quent purchasers and mortgagees. “* * * When everything is 
actually explained to them, they have the best kind of notice.” 
Kanger v. Eastwood, 19 Wend. 514; Hill v. Beebe, 13 N. Y. 565. 
The evidence upon the question of actual notice is meager. It ap- 
pears from the evidence of the plaintiff that in the fall of 1891 he 
knew that the defendant was putting a furnace in the cellar of the 
ouse in question; that he saw it a dozen times after he got posses- 
00 of the house; that he asked Schafer if it had been paid for (the 
answer of Schafer does not appear); that he saw it directly after it 
¥a8 putin. If Iam not mistaken, the foregoing is all the evidence 
Upon the subject of notice to plaintiff, and amounts, in brief, that 


he saw the furnace in the house, and knew that it was put in by the 


defendant. I think this is insufficient to justify a finding of knowl.- 
ge. Iam more inclined to hold that the evidence is insufticent to 
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show actual notice from the fact that, in the opinion of Judge Cady, 
before whom the case was tried, it appears he did not consider this 
branch of this complicated case, but, on the contrary, seems to have 
rendered judgment solely upon the question of the intent of the de- 
fendant in making the annexation. The cases of Tyson v. Post, 108 
N. Y. 217, 15 N. E. 316, and McFadden v. Allen, 134 N.Y. 489, 32 N.E. 
21, cited by the respondent’s attorney, recognize the right of the own- 
er of premises to impress upon a chattel the character of personal 
property, with the limitation that it does not interfere with the rights 
of the creditors of third persons. The question in this case is not as 
to the right of the defendant to impress the character of personal 
property upon the furnace in question, but whether by a valid agree- 
ment it has succeeded in so doing. In the case of Tifft v. Horton, 53 
N. Y. 377, there was an express agreement that the chattels in ques- 
tion should remain personal property, notwithstanding the manner 


of annexation to the freehold, and also a valid chattel mortgage to. 


secure the purchase price. In this case the defendant claims under 

an instrument that is absolutely void for all purposes, as to the plain- 

tiff, if he comes within the protection of the statute. The only facts 

that remain, after striking out the instrument in question, are the 

fact of annexation, and the nature and purpose of the chattel. 
Judgment must be reversed. 


(15 Misc. Rep. 450.) 
WOODRUFF y. AUSTIN. 


(City Court of New York, General Term. January 28, 1896.) 


1, APPEAL—HEARING—QUESTIONS TO BE CONSIDERED. 

Where an appeal has been taken by defendant from an order denying a 
motion to set aside service of summons, made on the ground that the court 
did not have jurisdiction of defendant’s person, plaintiff cannot, on argu- 
ment of the appeal, raise the point that defendant appeared generally after 
the appeal was taken, but such question should be presented by a motion 
to dismiss the appeal. 

2. SERVICE OF SUMMONS—PRIVILEGE OF WITNESS. 

Service of suminons will not be set aside on the ground that defendant 
had come within tbe jurisdiction of a court as a witness in a pending action, 
where it appears that the cause appeared on the day calendar on Novein- 
ber 7th, and was, at the request of one of the parties, passed for the day, 
and did not come up again until November 18th, though it was marked 
“Ready,” and liable to be called at any time; tbat on November 14th, de- 
fendant was informed that his attendance as a witness was not required 
on that day, and that he might go home and return on November 18th, and 
that the witness remained until the afternocn, when he was served witb 
summons. 


Appeal from special term. 

Action by Amos R. Woodruff against Wiliam Austin. From an 
order denying a motion to set aside the service of summons made on 
defendant in New York City, on the ground that, plaintiff being a 
resident of New Jersey and defendant being a resident of Massa- 
chusetts, the court was without jurisdiction of the parties, and on 
the ground that defendant, at the time of service, was within the 
city of New York for the purpose of giving his testimony as a wit- 
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ness in ad action pending in the supreme court, and was privileged, 
defendant appeals. Affirmed. 
Argued before FITZSIMONS, and BOTTY, JJ. 


Root & Marsh, for appellant. 
A. Edward Woodruff, for respondent. 


ROTTY, J. In determining the questions arising on this appeal 
we must be guided solely by the printed record as made up for that 
purpose. The contention made by the respondent, upon the argu- 
nent of this appeal, that the defendant appeared generally in this 
action since the taking of the appeal cannot be considered here. To 
bring this question before the court, the respondent should have 
moved for a dismissal of the appeal, on notice to the appellant. The 
record shows that the plaintiff, a practicing lawyer at the time of the 
commencement of this action, resided in the city of Rahway, N. J., 
and had an office for the regular transaction of his business in person 
within the city of New York. The fact that plaintiff had such an 
office within the city of New York was sufficient to give the court 
jurisdiction, as, under the provision of section 3160 of the Code of 
Civil Procedure, he is deemed a resident of that city. 

It also appears from the record that the defendant is a resident of 
Boston, Mass. He came to New York on the morning of November 
7, 1805, for the purpose of attending as a witness in behalf of the 
plaintiff in the trial of the action of Chrimes against Squier, pending 
in the New York supreme court. On that day said cause appeared 
on the day calendar, and was marked “Ready,” but at the request of 
the attorney for the defendant the same was passed for the day. 
The case did not again appear on the day calendar until November 
l8th, although the same was marked “Ready,” and was liable to be 
called up at any time. On the morning of November 14th the wit- 
hess was informed by counsel for the plaintiff that his attendance at 
court was not required on that day, and that he might go back to 
Boston, and return on November 18th. The witness, however, re- 
mained in the city, and on the afternoon of November 14th, between 
the hours of 4 and 5 o’clock, he called at the office of Mr. Woodruff, 
the plaintiff in this action, and was thereafter, and on the same day, 
served with the summons herein, the service of which he now secks 
to set aside. 

It seems that the witness’ delay in returning home on the day in 
question was unnecessarily prolonged, and that, at or about the time 
of the service of the process, he was attending to business of a private 
nature. By reason of the premises he forfeited his privilege of 
exemption from service of process. The motion to set aside the 
service of the summons was, therefore, properly denied. 

Order of November 27, 1895, and the order of resettlement of 
November 29, 1895, appealed from, affirmed, with costs. 
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(15 Misc. Rep. 443.) 
FUCHS & LANG MANUF'G CO. v. SPRINGER & WELTY CO. (two cases). 
(City Court of New York, General Term. January 28, 1896.) 


1. OPENING DEFAULT—REASONABLE CONDITIONS. 

Requiring defendant, as a condition on which a judgment by maaan 
be opened, to deposit with the clerk of the court a certain a aaa 
plaintiff’s claim, costs, and disbursements, is a fair exercise of t ope he 
discretionary power, where there were subsequent judgments aga 


fendant which would become prior liens if plaintiff’s judgment were set 
aside. 


2. SameE—DeEnying RIGHT TO APPEAL. : 
Requiring defendant, as a condition on which a judgment by age hen 
be opened, to consent that the verdict on the trial should be final, | ntial 
no appeal should be taken therefrom for any reason, affects the substa 
right, and will not be sustained. 


Appeal from special term. “ inst 

Two actions by the Fuchs & Lang Manufacturing Company aoe in 
the Springer & Welty Company. From a conditional order, a - 
each case, opening the judgment obtained by default, and a ae: 
defendant to come in and defend the action, and from a final nih 
denying defendant’s motion to open the default, because of de sa 
ant’s failure to comply with the conditions imposed on it by i 
order, defendant appeals. Conditional order affirmed in part. Fl 
order reversed, 

Argued before McCARTHY and BOTTY. JJ. 


Boothby & Warren, for appellant. 
J. E. Ludden, for respondent. 


expenses of sale, as a condition of opening the default and setting 
aside the judgmen 


order. 


Order of September 27, 1895, appealed from, affirmed, without 
costs, except as to that part thereof which required the defendant to 
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consent that the verdict of the jury shall be final, and no appeal 
taken therefrom for any reason. Let the defendant (appellant) have 
1) days from the date of the service of the order on this appeal 
within which to comply with the conditions of said order opening 
the default; and let the trial uf the actions be set down for Monday, 
February 17, 1896. 

The conditional order of September 27, 1895, having been affirmed 
in part only, it follows that the final order of October 8, 1895, must be 
reversed, The same is accordingly reversed, without costs. 





(lo Mise. Rep. 493.) 
BEAL v. AMERICAN DIAMOND ROCK BORING CO. 
(City Court of New York, General Term. January 2S, 1896.) 


ArreaL—Review—WeicatT OF EVIDENCE. 
A verdict rendered on contlicting evidence will not be disturbed on appeal. 


Appeal from trial term. 

Action by Byron A. Beal against the American Diamond Rock 
Boring Company. From a judgment entered on a verdict in favor of 
plaintiff, and from an order denying a motion to set aside the verdict 
and for a new trial, defendant appeals. Aflirmed. 

Argued before FITZSIMONS, CONLAN, and BOTTY, JJ. 


Burton N. Harrison, for appellant, 
Putney & Bishop, for respondent. 


BOTTY, J. This action was brought to recover for money loaned 
by the plaintiff to the defendant through its president. The defense 
was a general denial, and upon the trial of this action the defendant 
was allowed to amend its answer by setting up the further defense 
that the loan was not made to the defendant, but to one Charles A. 
Tombkins individually, and that said Tombkins paid said indebted- 
ness, No exception was taken by either party to the admission or 
exclusion of evidence during the course of the trial, nor was any mo- 
tion made for a dismissal of the complaint; but at the close of the 
case the defendant moved for the direction of a verdict in its favor, 
Which motion was denied by the court, and an exception was duly 
taken by the defendant. The case was then submitted to the jury, 
who found for the plaintiff in the sum of $907.50. The defendant 
then moved to set aside the verdict, and for a new trial, on the 
stound that the verdict was against the evidence, and on the further 
stound that it was against the weight of evidence as well as the 
sufficiency of evidence, and also that it was against the law. 

The questions to be determined on this appeal are: First, does 
the evidence show that the plaintiff established his cause of action? 
and, second, whether there was a material question of fact to go to 
the jury. To arrive at a proper solution of these questions, we must 
look to the evidence, which shows as follows: That plaintiff, on 
May 4, 1891, exchanged checks with Charles H. Tombkins, each check 

being for the sum of $750. The check then held by Tombkins wag 
drawn by said C. H. Tombkins, as president, and Louis F. Bostelman, 
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as treasurer, of defendant, to the order of said C. H. Tombkins, indi 
vidually, and was indorsed and delivered by him to the plaintiff in 
exchange for a check dated May 4, 1891, drawn by the plaintiff to the 
order of the American Diamond Rock Boring Company, which latter 
check was indorsed by the defendant in the following manner, viz: 
“American Diamond Rock Boring Co., C. H. Tombkins, President.” 
No other indorsement appeared on said check, and the same, thus 
indorsed, was duly presented for payment, and was paid; whereas 
the check given by Mr. Tombkins to the plaintiff, which was pre- 
sented, remained unpaid. But later on, to wit, on or about May lo, 
1891, Mr. Tombkins obtained possession of this check which he had 
thus given to plaintiff, on depositing with the plaintiff some bonds of 
the Idaho Mining & Irrigation Company, belonging to Mr. Tombkins 
individually, as collateral security for the payment of a loan on or 
before June 6, 1891, which said bonds are still retained by the plain- 
tiff. The evidence also shows that the plaintiff had other dealings 
with the defendant, and also with Mr. Tombkins individually, con- 
sisting of loans made by him to defendant and to Mr. Tombkins, and 
that in the month of September, 1891, the plaintiff, with the consent 
of the defendant, collected money on the sale of some goods due to 
defendant, and that he applied part of said money so received by him 
on account of an indebtedness for money loaned, due from the defend- 
ant to the plaintiff, and that at that time the plaintiff was about to 
apply a portion of the surplus on account of the loan in question, to 
wit, the sum of $750, but upon the urgent request of Mr. Tombkins, 
the president of the defendant, he paid over the same to defendant, 
relying on Mr. Tombkins’ promise to pay said sum of $750 within a 
week or so. Mr. Tombkins, however, testified that the loan of $750 
was made to him individually, and that on May 15, 1891, he took up 
plaintiff's check, which he had received on May 4, 1891, and which 
was drawn to the order of defendant, and that in lieu thereof he 
gave the plaintiff certain bonds belonging to him individually, and 
also $37.50, by check, for interest and commissions due on said Joan. 
We think that the evidence above referred to, as well as the other 
evidence adduced upon the trial, was of a conflicting character, and 
presented material questions of fact upon the issues involved, sufii- 
cient to justify a submission to the jnry. The denial of the defend- 
ant’s motion for a direction of a verdict in its favor was therefore 
no error, and the verdict of the jury was in accordance with the law 
and evidence, and the same was not against the weight of evidence. 

The judgement and order appealed from must therefore be affirmed, 
with costs. All concur. 
(in Mise. Rep. 453.) 

WALTON vy. MATHER. 


(City Court of New York, General Term. January 28, 1896.) 
JopGMENT—ReEs JuDicata—MISsTRIAL. 


Rulings as to the admission or exclusion of evidence are without force or 
effect as to either party, where there was a mistrial. 


Appeal from trial term. 
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Action by Henry E. Walton against Margaret Mather. From a 
judgment entered on a verdict in favor of plaintiff, and from an or- 
der denying a motion for a new triaj, defendant appeals. Affirmed. 

Argued before FITZSIMONS and BOTTY, JJ. 


Dittenhoefer, Gerber & James, for appellant. 
Nathan Lewis (Samuel G. Adams, of counsel), for respondent. 


BOTTY, J. This action was brought by the plaintiff for damages 
for breach of a contract of hiring, in discharging the plaintiff, with- 
out cause, before the termination of such contract. On a former 
trial of this action, upon facts somewhat similar to those adduced 
upon the last trial, now before us for review, the plaintiff was non- 
suited, and an appeal taken to the general term of this court from 
the judgment entered in favor of the defendant upon such nonsuit. 
The court, after an elaborate and careful review of the facts before 
it, reversed the said judgment, and granted a new trial. Walton 
¥. Mather, 4 Misc. Rep. 261, 24 N. Y. Supp. 307. It was there held 
that the memorandum relied on by the plaintiff, bearing date the 
12th day of June, 1890, standing alone, was not a contract, because, 
by its terms, it was subject to conditions and regulations to be there- 
after agreed upon by the parties; that those conditions and regula- 
tions could be waived or agreed upon by the parties orally; that the 
proofs in regard to the authority of Mr. Willoughby to act as the 
agent of the defendant, and in regard to the question of the waiver 
of the conditions and regulations on the part of the defendant pre- 
scribed in said memorandum, together with the other questions in 
the case, were sufficient for submission to the jury; and that it was 
error to nonsuit the plaintiff. We see no reason for dissenting from 
the views then entertained by the appellate branch of this court. 

The question of res adjudicata, raised by the defendant on this 
appeal,—viz. that on the second trial of this action the trial justice 
excluded proof offered by the plaintiff of an alleged conversation or 
interview claimed by the plaintiff to have been had with the defend- 
ant in August, 1890, whereby the plaintiff sought to establish the 
fact that the defendant had waived the conditions and regulations 
prescribed in the memorandum of June 12, 1890, and accepted the 
remaining part of said memorandum as the origimal contract be- 
tween the parties,—cannot avail the appellant in this instance, be- 
cause of the fact that the trial justice, after making such ruling, al- 
lowed a juror to be withdrawn, with leave to plaintiff to apply at 
special term to amend his complaint. This, therefore, was but a 
mistrial, and any ruling as to the admission or exclusion of evidence 
during the course of such trial is of no binding force and effect upon 
either party. By reason of the withdrawal of the juror, the case 
was left in the same condition in which it stood before the com- 
mencement of said trial. The questions of law and fact, as presented 
by the record on this appeal (with the above exception), being almost 
identical with those presented on the former appeal, we therefore 
think that the case was properly submitted to the jury, and that the 
verdict rendered should not be disturbed. 

Judgment and order appealed from affirmed, with costs. 
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(15 Mise. Rep. 453.) . 
DEMPSEY vy. BALDWIN. 


(City Court of New York, General Term. January 28, 1896.) 


PLEADING—SUPPLEMENTAL ANSWER. 
Leave to serve a supplemental answer in an action on a lease setting up 
a former judgment will not be denied on the ground that the answer did 
not clearly state whether defendant relied on a breach of the covenant to 
give possession or upon an eviction after possession. 


Appeal from trial term. 

Action by Guy C. Dempsey against Henry De Forest Baldwin on 
alease. From an order denying a motion for leave to serve a sup- 
plemental answer, defendant appeals. Reversed. 

Argued before CONLAN and BOTTY, Ju. 


Henry De F. Baldwin, in pro. per. 
John McCrone, for respondent. 


CONLAN, J. This is an appeal from an order denying a motion 
for leave to serve a supplemental answer setting up a former judg- 
ment. The judge at special term denied the motion on the ground 
that the answer did not clearly state whether the defendant relied 
on a breach of the covenant to give possession or upon an eviction 
after possession. The answer is open to criticism on that point, but 
we think it is defendant’s right to be allowed to plead recovery of a 
former judgment for what it may be worth on the trial of a second 
action. The pleadings on the first trial are only referred to on this 
appeal, and from the record we are unable to say what was litigated 
or passed upon at that trial. The competency of the matters sought 
to be interposed will be passed upon by the trial judge. 

For the reasons above stated, the order appealed from will be re- 
versed, and the parties remitted back to the special term, where the 
amendment will be allowed on such terms as may there be imposed. 
As the terms are left with the special term, there will be no costs of 
this appeal. Ordered accordingly. 





(15 Mise. Rep. 481.) 
JACKSON v. ROYAL BENEFIT SOC, 


(City Court of New York, General Term, January 28, 1896.) 


LIFE INSURANCE—FORFEITURE OF POLICY—REINSTATEMENT. 

Where a policy has been forfeited by nonpayment of premiums, the sub- 
sequent acceptance of the premiums by an agent of the insurance company 
will not reinstate the policy, unless the agent was authorized to receive the 
money or to waive the forfeiture. 


Appeal from trial term. 

Action bv Herbert A. Jackson against the Royal Benefit Society. 
From a judgment entered on a verdict in favor of plaintiff, and from 
an order denying a motion for a new trial, defendant appeals. Re- 
versed. 

Argued before CONLAN and BOTTY, JJ. 

Wahle & Stone, for appellant. 

Max Altmeyer, for respondent. 
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BOTTY, J. This action was brought to recover the sum of $250, 
alleged to be due and owing the plaintiff as the beneficiary of Agnes 
Cavanaugh, his common-law wife, under a certificate or policy of 
insurance issued to her by the defendant. On the application of one 
Agnes Cavanaugh, the defendant, a domestic corporation engaged 
among other things) in the insurance of lives, on Monday, the 14th 
day of May, 1894, issued to her a certificate or policy of insurance 
upon her life, by an instrument in writing, bearing date on that day, 
in consideration of the sum of 25 cents to it in hand paid, and a like 
amount to be paid on Monday of each week, or four weekly payments 
for one month, at its home office, and of the warranties and state- 
ments made in or on the application for membership, together with 
the provisions and conditions therein stipulated or indorsed thereon, 
whereby the defendant constituted the said Agnes Cavanaugh a 
member of Cosmopolitan Assembly, No. 3, of the Royal Benefit So- 
ciety, and stipulated and agreed (among other things) to pay, upon 
the death of such member, a sum not exceeding the sum of $500 out 
of the benefit fund of the mortuary class of said society, which, at 
the option of the company, might be paid by it to the beneficiary 
mentioned in the application, or to any relatives by blood or connec- 
tion by marriage of the member, or to any other person appearing 
to said society to be entitled equitably to the same by reason of 
having incurred expense on behalf of the member for his or her 
burial. The certificate or policy provides: 

‘That in case of the death of the member within six months of the date 
thereof, but one-half of the amount otherwise payable shall be due thereunder, 


the certificate being in full force and binding after six months of completed 
membership,” 


It also provides: 


“If, for any reason, payments are not collected by the representative of the 
sclety when due, it shall be the duty of the member. before the payment 
shall be in arrears four weeks, to bring or send said payments to the home 
office, or to the superintendent’s ottice; and in the event of the failure to per- 
form this duty, the society may cancel this certificate without notice to any 
person or persons interested therein. No payment on this certificate will be 
recognized by the society as binding unless made to a duly-authorized collector, 
and by such collector entered at the time of the payment on the receipt card 
belonging with the certificate.” 


It also contains the following provision: 

“Agents and collectors are not authorized to make, alter, or discharge con- 
tracts, or waive forfeitures, or receive payments on certificates in arrears be- 
yond the time allowed by the regulations of the society, which in no case shall 
exceed four weeks.” 


The receipt card or book contained the following printed notices, 
viz.: 


“Failure to pay dues over four weeks will avoid the policy.” “Failure of 
Collector to call does not excuse you, as payments may be made at the ottice.” 
“No payment must be entered on the card, if the certiticute is more than four 
Weeks in arrears, unless reinstated in accordance with the rules of the society.” 


In the application for membership the insured is described as 
“married,” and the beneficiary designated therein is one “Alfred 
Jackson, cousin.” Under date of September 6, 1894, an indorse- 
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ment was made by defendant upon the said policy of insurance in 
words following, to wit: 


“The name of the holder of this certificate has been changed, by marriage, 
to Agnes Jackson. J. CG. Hurley, Secretary.” 


The books of the company were made to correspond with such 
change of name. Agnes Cavanaugh (or Jackson), the insured, paid 
all weekly premiums which accrued under the policy up to the 
10th day of September, 1894, after which time she neglected and 
refused to pay more premiums. On October 9, 1894, the said Ag- 
nes Cavanaugh (or Jackson) died, and on October 13, 1894, proof of 
her death was duly furnished by plaintiff to the defendant. 

To entitle the plaintiff to recover it was incumbent upon him to 
prove by a preponderance of evidence—First, that the deceased was 
insured by the defendant; second, that the weekly premiums which 
accrued under the policy were duly paid; third, the ttme of death 
of the deceased; fourth, that the policy was in full force at the time 
of her death; fifth, that the plaintiff was the beneficiary or person 
entitled to receive the amount due under the policy; sixth, that 
plaintiff furnished the defendant with satisfactory proofs of her 
death; seventh, that payment of the amount claimed to be due him 
was demanded of the defendant; eighth, that defendant refused to 
pay same. All other questions of fact having been duly estab- 
lished by competent evidence, the main questions at issue in this case, 
and which must be considered on this appeal, are the following: 
First, was the plaintiff the beneficiary or person entitled to receive 
the amount which might be due under said policy? Second, had 
the policy lapsed by reason of the nonpayment of the weekly premi- 
ums required to be paid by the terms of the policy? And, if so, was 
the forfeiture waived by the defendant? : 

The plaintiff, to establish the first proposition or question under 
consideration, to wit, whether he was the person who was entitled to 
receive the amount due, if any, under the policy, testified that he was 
the common-law husband of the deceased, and that he cohabited with 
her as such for a period of about two vears prior to her death. It 
will here be noted that the beneficiary named in the application for 
membership is one “Alfred Jackson, cousin” of the deceased. But. 
in furtherance of his claim, he testified that one Manasha, who was a 
collector of the defendant, had a conversation with him and the in- 
sured, and, as a result of this conversation, Manasha caused the 
marital name of the insured, viz. Agnes Jackson, to be indorsed on 
the policy by defendant, and that he ‘returned the policy, so indorsed, 
to the insured, and at the same time informed the plaintiff that his 
name was entered on the books of the company as the beneficiary 
under the policy. No proof, however, was adduced on the part of the 
plaintiff showing that there was an actual change in the name or 
description of the beneficiary, either on the application for member- 
ship, policy of insurance, or the books of the company. It is evi- 
dent, however, that, although plaintiff was net a “cousin” of the 
deceased, he was the person intended as the beneficiary under the 
policy; but, aside from this, the claim that plaintiff was the husband 
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of the deceased would entitle him to receive the amount which might 
be due under the policy, and defendant would be protected in making 
such payment. This question was, therefore, properly submitted as 
a question of fact to the jury for its determination. 

To establish the second proposition or question, to wit, that the 
policy had not lapsed by reason of the nonpayment of the weekly 
premiums due under the policy, and, if so, that the forfeiture was 
waived by the defendant, the plaintiff testitied as follows: That on 
the morning of the 13th day of October, 1894, four days after the 
death of the insured, he paid or caused to be paid to one Philip 
Fisher, one of defendant's collectors, three weeks’ premiums, amount- 
ing to the sum of 75 cents, which were then due under the policy, and 
for which he receipted on the pay card. This receipt shows that 
the amount was so paid to Fisher on October 13th. The plaintiff 
further testified that, before making such payment, he informed Mr. 
Fisher that his wife, Agnes Jackson, was dead, and that he (plaintiff) 
supposed that the policy had lapsed by reason of the nonpayment of 
the four weeks’ premium which had accrued under the policy prior 
to the death of said insured, but that said Fisher then informed him 
that he (Fisher) had advanced or paid the premiums to the defend- 
ant in order to prevent a lapse of the policy, and that, relying on said 
representation, he thereupon paid the sum of 75 cents. The defend- 
ant’s counsel moved to strike out that part of the plaintiff's testi- 
mony wherein he said “that the agent took the money, and said he 
had made payments, so that the policy would not lapse.” The learned 
trial justice ruled that he would allow that testimony to stand, pro- 
vided Fisher was put on the stand to prove it, to which ruling the 
defendant excepted. The plaintiff also testifiel that, shortly after 
the making of the payment to the collector, and on the same day, 
he went to the company, and obtained blanks for the proofs of death, 
which he filled out and handed in to the company. He was told to 
call on the following Monday, which he did, and was then told that 
the policy had lapsed, and that the company would not pay the 
amount of the policy. 

Mr. Fisher was thereafter called as a witness on behalf of the 
plaintiff, but an examination of his testimony does not in any wise 
lear out the plaintiff’s assertions, except as to the fact that he re- 
ceived or collected from him, on October 13, 1894, three weeks’ 
premiums, amounting to the sum of 75 cents, for which he receipted. 
On cross-examination, this witness testified as follows: 

“When I called, plaintiff showed me the book or card, and asked, ‘How much 
does my wife owe you?’ I looked at my book, and said, “here are about five 
weeks due,” and plaintiff said, ‘1 haven’t got more than seventy-five cents,’ I 
took it, and sald, ‘Maybe it will be all right.’ 1 received it on the 13th for the 
three weeks before. and put down tHe date when | received the money. Plain- 
Uf. after this, followed me into the hall, and suid, ‘She is dead.’ I asked him, 
‘Who is dead? And he said. ‘My wife; she is puried.’ And 1 said, ‘My gova 
od! If she ig dead and buried, you cannot give me seventy-five cents. If any 
“ne fs buried, the policy may be canceled or lapsed.’ 1 offered Mr. Jackson 
lo take the money back. 1 tendered him the money. He said, ‘You can keep 
the money. We will see what we can do. Maybe we will do something for 


you good.’ I made a report to the company of this transaction. I saw Mr, 
Fodor, one of the otticers {general manager] of the compuny, and said some- 
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thing to him about the seventy-tive cents after I made my account. Mr. Fodor 
refused to take the seventy-five cents from me. He ordered me to give them 
back to Mr. Jackson. The company never got the seventy-five cents. I have 
it in my possesson. I went to see Mr. Jackson the same day, but it was locked, 
—nobody was at home.’’ 


Another witness, one Albert Bennett, who was called on behalf of 
the plaintiff, testified in substantially the same vein as did the plain- 
tiff, and corroborated him as to the conversation which took place 
between the plaintiff and Fisher, and also as to the fact of the pres- 
entation of the proofs of death of plaintiff's wife to defendant on 
October 13th, and that there was nothing said at that time about 
the policy having lapsed. The receipt card (plaintiff's Exhibit B) 
shows that the last payment of premiums accruing under the policy 
prior to the death of the insured was made on August 28, 1894, for 
the week ending September 10, 1894, and that four weekly pay- 
ments, from September 10th to October 8th, had accrued on Octo- 
ber 9th. No evidence as to the actual payment by Fisher to de- 
fendant, on behalf of the insured, of the premium, or any part there- 
of, which accrued between the period of time from September 10th 
to October 8th, in order that the policy should not lapse, was adduced 
on the part of the plaintiff; but plaintiff's sole reliance, to establish 
said payment, is based on Mr. Fisher’s alleged statement to him that 
he had paid same to the defendant. This testimony, however, is not 
borne out by Fisher, who, under cross-examination, flatly contra- 
dicts the plaintiff on all material points as to the nature of the al- 
leged interview had between himself and the plaintiff at the time he 
collected the 75 cents on October 13th. The mere alleged declara- 
tion of Mr. Fisher, if actually made, “that he paid such premiums to 
the defendant, so that the policy should not lapse,” was not compe- 
tent evidence of payment having been made, and is of no binding 
force as against the defendant. There is absolutely no proof that 
such payment was in fact made by him, on behalf of the plaintiff, 
nor was any evidence offered on that point. Furthermore, the 
uncontradicted testimony of the witness Fisher, as well as the un- 
contradicted testimony of the witnesses called on behalf of the de- 
fendant, shows that the premium paid by plaintiff to Fisher, de- 
fendant’s collector, on October 13th, was never received or accepted 
by the defendant; but, to the contrary, the defendant refused to 
accept the same. 

At the close of the plaintiff's case, and again at the close of the 
whole case, and before its submission to the jury, the defendant 
duly moved to dismiss the complaint because the plaintiff had failed 
to establish his cause of action. These motions were denied, and 
the defendant duly excepted thereto. I am of the opinion that, 
owing to the fact that the four weeks’ premiums which accrued under 
the policy of insurance remained unpaid at the time of the death 
of the insured, the defendant's subsequent refusal to accept the 
same caused a lapse or forfeiture of the policy and all rights of the 
plaintiff thereunder. The mere payment of such premiums, after 
the death of the insured, to Mr. Fisher, who was a mere collector 
of the defendant, and not authorized to receive the money, or waive 
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the forfeiture, as provided by the terms of the policy, did not revive 
the policy. In view of the evidence adduced, and the law applicable 
to this case, it was error to deny the defendant’s motion for a dis- 
missal of the complaint, and it was likewise error to submit the 
case to the jury, under the circumstances. 

The jury having rendered a verdict in favor of the plaintiff, the 
defendant promptly moved for a new trial upon the exceptions 
taken at the trial, and upon the ground that the verdict was con- 
trary to the evidence and contrary to law, which motion was denied, 
and exception duly taken thereto, and an order duly entered denying 
said motion. The verdict being against the evidence and against 
the law. it was error to deny the defendant's motion for a new 
trial. The judgment and order appealed from must therefore be 





ay reversed, and a new trial granted, with costs to appellant to abide 
ac} the event. 

ae Judgment and order appealed from reversed, and new trial grant- 
wv fd, with costs to appellant to abide the event. 

in” 

ihe. 

je (15 Mise, Rep, 202.) 

Al In re PLOPPER'S ESTATE. 

bb (Surrogate’s Court, Cattaraugus County. December, 1895.) 


: 1. Suprocation~PayMENT OF Nore By Wipow oF MAKER. , 

a Where the widow of the maker of a note, before her appointment as 

administratrix, pays the note. and it is thereupon delivered to her by the 

ie holder, she will be subrogated to the rights of the holder. 

bof & Save or DecepeNt’s Lanp—INSUFFICIENCY OF PERSONA}. ASSETS. 

o A petition for the sale of a decedent’s land to pay debts alleged that 

he owned no personal property at the time of his death. The evidence 

ae showed that intestate and his wife resided on a farm which decedent had 

rae contracted to buy in his own name; that the contract had been foreclosed 

it” because of his inability to make the payments, and petitioner’s wife becaine 
the purchaser: that all the personal property on the farm had been pro- 

duced on, or paid for out of the avails of, the farm. None of decedent's 


rh individual funds had been invested in the purchase of any of the property. 
be No other property than that on the farm was alleged to have been owned 
ie by him. Held, that it sufficiently appeared that decedent owned no per- 
if sonality at the time of his death. 

th 

fe Application for leave to sell the real estate of John Plopper, de- 


ws | ceased, for the payment of debts. 
E. A. Nash, for petitioner. 


i: John Mosher, for contestants. 

i DAVIE, §. John Plopper died intestate, at the town of Leon, 
\ . July 24, 1891, leaving, him surviving, his widow, but no descend- 
4 ants; He was the owner of the real estate described in the peti- 
z lon, consisting of a dwelling and small tract of land, of the value 
i of $000, The widow was appointed administratrix on the 4th dav 
. af February, 1895, and thereafter filed her petition for a disposi- 
fe linn of such real estate for the payment of the debts of the intes- 
1) tate. The funeral expenses, including the amount expended for a 
tombstone, were the sum of $140. He was indebted, at the time 
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of his decease, for medical attendance, to the amount of $40; also 
upon a promissory note, given by him to one Snyder to secure a 
portion of the purchase price of the premises described in the peti- 
tion. The widow made a small payment upon such note shortly 
prior to the death of the intestate, and after his death, and before 
her appointment as administratrix, paid the balance to Snyder; 
and the note was thereupon transferred to, and is now held by, 
her, and she seeks to have the amount thereof established as an in- 
debtedness of the intestate in her favor. The contestants object to 
the making of a decree for the disposition of such real estate, as- 
serting that the proof fails to show insufficiency of personal estate 
to satisfy such indebtedness, and that, the widow having voluntarily 
intervened and paid the indebtedness to Snyder, she is not a cred- 
itor of the estate, within the meaning and purview of the statute. 

The evidence fails to show the particular circumstances under 
which the various payments were made by the widow to Snyder 
upon this note, nor is there any direct proof that such payment 
made prior to the death of the intestate was at his request; but 
it does satisfactorily appear that she paid the entire amount of 
such note from her individual property, and that, upon such pay- 
ments being completed, Snyder delivered the note to her, and she 
presents the same, with proper proof of its execution by the intes- 
tate, as evidence of her demand against the estate. Had Snyder 
continued to hold such note there could, of course, have been no 
question of his right to have maintained this proceeding to enforce 
its collection from the real estate, in case of insufficiency of per- 
sonal assets, nor could the right of the widow to resort to the same 
remedy have been questioned had the proof distinctly shown that 
she had purchased the note of Snyder; but, having paid the note 
prior to her appointment as administratrix, it is claimed that such 
payment was entirely voluntary, and that she is not subrogated to 
the rights and remedies of the original creditor. 

It is undoubtedly true that the doctrine of subrogation should 
only be applied when justice will be promoted thereby, and that 
one who is a mere volunteer may not invoke its aid. Acer v. Hotch- 
kiss, 97 N. Y. 395. One who pays a debt for which he is not per- 
sonally bound, and which is not a charge upon his property, is not 
entitled to be subrogated to a lien which the creditor had upon the 
estate of the debtor. Wilkes v. Harper, 1 N. Y. 586. But the case 
at bar hardly calls for an application of the principle enunciated 
in the authorities cited. It is of but little consequence that the 
widow paid this indebtedness to Snyder before her appointment as 
administratrix, inasmuch as she was subsequently appointed, and 
seeks to maintain this proceeding in that capacity. The situation 
is simply this: The husband, in his lifetime, purchased the real 
estate in question, and gave a note to Snyder as part payment of 
the purchase price. The widow paid this note to Snyder. The 
contestants, who are distant and collateral relatives of the intes- 
tate, insist that she is not entitled to reimbursement out of the 
land, but that they, as the heirs at law of the intestate, are enti- 
tled to hold this real estate discharged from all obligation to make 
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such reimbursement. The equitable features of such claim are 
not very apnarent. It would result in great injustice to the widow 
to hold that she was to lose, and the contestants to gain, the bene- 
fit of this payment made by her. In the case of Ball v. Miller, 
If How. Prac. 300, it was held that where, upon the judicial set- 
tlement of the accounts of an administrator, a balance was found 
due to the representative from the estate, such balance, so far as 
it consisted of, or was caused by, the application of the moneys of 
the estate to the payment of debts existing against the intestate in 
his lifetime, should be satisfied out of the proceeds of the sale of 
thereal estate. Justice Hogeboom, in the opinion in this case, says: 


“So far as the excess in Mrs. Casey’s expenditures as administratrix over 
her receipts is caused by the application of the moneys of the estate to the 
payment of debts existing against the intestate in his lifetime, I think she 
ought to be regarded as the equitable assignee of those claims, and to be sub- 
rogated to the rights of those creditors. ‘his is a familiar principle in equity 
jurisprudence, and the surrogate’s court partakes strongly of the characteris- 
tics of an equity tribunal. In equity, the payment of a claim does not always 
and necessarily extinguish it, but it is deemed merged, extinguished, and satis- 
fied, or kept alive, according as equity and justice require. In this case there 
was no obligation on the part of the adiministratrix to make payments beyond 
the personal assets in his hands; and, if she made thei, it must be deemed 
to have been done for the convenience of the creditor or for the benetit of the 
estate, and not to her own prejudice. To the extent that she has applied her 
oWR moneys or those of the estate upon the claims of creditors of the deceased, 
| think she must be regarded as the equitable assignee of those demands, and 
entitled to satisfy them, out of the proceeds of the real estate, in the same man- 
her as the original creditors; and such, I thiuk, is the fair effect of the au- 


thorities,” 

See opinion, page 305. And in this connection the court cites 
livingston v. Newkirk, 3 Johns. Ch. 312, 318; Evertson v. Tappen, 
Johns, Ch. 497, 514; Gilchrist v. Rea, 9 Paige, 66; Collinson v. 
Owens, 6 Gill & J.4. The case of Ball v. Miller is cited and recog- 
nized as authority in Duntz vy. Duntz, 44 Barb. 461. 

The only satisfactory conclusion which can be arrived at from 
a careful review of all the authorities, taking into consideration 
the obvious equities of the widow’s claim, is that she should be 
permitted to recover, from the proceeds of the sale of the real 
estate, not only the funeral expenses paid by her, but also the amount 
advanced by her to Snyder upon the note of the intestate. 

in regard to the remaining proposition, that the evidence fails 
to show insufficient personal estate for payment of these debts: 
The title to real estate, upon the death of the owner intestate, 
‘ests immediately in his heirs; and it can be taken for the pay- 
ment of debts only by virtue of the statute, and the statutory pro- 
vision must be strictly followed. To justify a surrogate’s decree 
directing the sale of real estate of which the intestate died seised 
for the payment of his debts, it must be made to appear that all 
the personal property of the decedent which could have been ap- 
Dlied to the payment of the decedent’s debts and funeral expenses 
has been so applied, or that the administrator has proceeded with 

reasonable diligence in converting the same into money, and applying 

itin such payments, and that it is insufficient for the payment of the 

Same, Kingsland v. Murray, 133 N. Y. 170, 30 N. E. 845. The judi- 
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cial settlement of the accounts of the administrator was not a 
jurisdictional requirement before instituting this proceeding; but 
where no such settlement has been had, the administrator assumes 
the burden of showing affirmatively, as a part of her case, the facts 
required by section 2759 of the Code. In re Howard’s Estate, 11 
Misc. Rep. 230, 32 N. Y. Supp. 1098. Then the question arises, does 
the evidence in this case satisfactorily show such insufficiency of 
personal assets? The petition alleges that the intestate owned 
no personal property at the time of his death. It appears from 
the evidence that, for many years prior to his death, the intestate 
and the petitioner had resided upon a farm in the town of New 
Albion, and that such personal property as was upon the farm 
had been produced and raised upon or paid for out of the avails of 
the farm; that intestate originally contracted in his own name 
for the purchase of the farm, but, being unable to meet the pay- 
ments, the contract was foreclosed, and upon the sale under such 
foreclosure the petitioner became the purchaser; and that for many 
years the title to such land was in the name of the petitioner. On 
the examination of the petitioner as a witness on her own behalf, 
she was asked the following question: “Did he (the intestate) own 
any personal property?” to which she replied, “I calculated we owned 
it together. He bought the mowing machine, rake, and tools, and 
such things as were there.” But, upon her further being inter- 
rogated as to the circumstances, it quite clearly appeared that such 
reply did not represent the actual situation. The intestate had 
no interest in the farm, nor does it appear that he had any interest 
in the avails thereof. He had for many vears been lame, and to 
some extent unable to work. None of his individual funds had 
been invested in the purchase of the stock or tools upon the farm. 
In fact, the petitioner held the legal title to all the personal estate 
upon the farm. There is no pretense that the intestate was pos- 
sessed of anv personal estate aside from such personal property as 
was upon the farm at the time of his death, and I am clearly of 
the opinion that the evidence discloses that all of this property 
belonged absolutely to the petitioner individually. This being the 
case, it must be held that the petitioner has satisfactorily estab- 
lished all the requisite facts to entitle her to a decree in this matter.. 
Appraisers will, accordingly, be appointed, and upon the filing of 
their report a decree will be made for such disposition of the real 
estate as such report shows to be advisable. 
Decreed accordingly. 


(15 Mise. Rep. 175.) ; 
In re FOSTER’S ESTATE. 


(Surrogate’s Court, Orange County. December, 1895.) 


1. LimITATION OF ACTIONS—SET-OFF OF LEGACY AGAINST DEBTS TO TESTATOR 
An executor may retain out of a legacy the amount of a debt due froim 
the legatee to testator, though such debt is barred by limitation. 
2. Witts—Lreeacy TO DEBTOR—RELEASE OF DEB 
A bequest to a debtor of testator does not, ‘ot itself, show an intention to 
extinguish the debt. 
me 
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Judicial settlement of the accounts of the executor of the will of 
Hannah P. Foster, deceased. Contestants seek to charge the execu- 
tor with the amount of a note made by Albertus A. Foster to testa- 
trix, his mother, for $150, with interest from July 15, 1892, and that 
said executor should not be credited with the legacy bequeathed to 
said Albertus A. Foster. 


B. ¥. Wolf, for executor. 
Dill & Cox, for contestants. 


McELROY, Special Surrogate. The note above mentioned was 
made July 15, 1882, payable one day after date, with interest. On 
the 19th day of July, 1889, the testatrix made her will, whereby she 
hequeathed to her son Albertus A. Foster the sum of $200. At this 
(me more than six years had elapsed since the making of this note, 
and no interest, or any part of the principal of said note, had been 
paid. Under Schedule B of the account filed, the executor credits 
himself with the following item: “Promissory note of Albertus A. 
Foster, by limitation of law not collectible, $150.” Under Schedule 
(t of said account, the executor also credits himself with the follow- 
ing item: “Paid legacy to Albertus A. Foster, $200.” “The execu- 
tor contends (1) that, the statute of limitations having run against 
the note, the executor could not apply the legacy of $200, or so much 
thereof as might be necessary to pay said note; (2) that bv the provi- 
sions of said will the legacy of $200 was intended to be in addition 
to any indebtedness her son Albertus A. Foster might owe her. 

The statute of limitations only affects the legal remedy, and in no 
case operates as a discharge or satisfaction of a debt. It does not 
even raise a presumption of payment, but is merely a bar to the rem- 
edy by action. That an executor has an equitable lien upon and a 
night to retain out of a legacy an amount due from the legatee to ~ 
the testator, and that this right is unaffected by the fact that such 
debt is barred by the statute of limitations, is well established. Rog- 
ers ¥, Murdock, 45 Hun, 30, and cases cited. 

The testatrix. by her will, disposes of the greater part of her house- 
hold furniture, beds, bedding, etc., by specific legacies, and the 
eighth clause of her will is as follows: 

“Eighth. I order, direct, and empower my executor hereinafter named to sell, 
48 soon after my death as he shall deem it advantageous to my estate. all the 
rest and remainder of my personal property aud estate, and all the real estate 
of which 1 may die seised, at public or private sale, at his discretion, and con- 
vert the same into money; and I give, devise, and bequeath the proceeds of 
the sale of said real and personal property as follows: To my son John §. 
Foster, the sum of one hundred dollars ($100). ‘to my son Albertus A. Foster, 
the sum of two hundred dollars ($200). To my husband, George A. Foster, all 
the rest, residue, and remainder of the proceeds of the said sale of real and 
rsonal property and estate, for and during his natural life; and from and 
after his death I give, devise, and bequeath the same to my own children, share 
and share alike, I order and direct my said executor, after making the snid sale, 
and paying the legacies to John S. and Albertus A. Foster, to safely invest the 
lalance of the proceeds of said sale, and keep the same safely invested for and 
during the natural life of my husband, George A. Foster, and pay the interest 


and income arising therefrom, after deducting legal expenses, to my said bus- 
tnd, George A. Foster, aS soon as received.” 
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The executor of this estate was directed to convert the personal 
property and estate, and all real estate, into money, from which was 
to be paid the legacies to John S. and Albertus A. Foster. The only 
question to determine now is, was this note for $150, made by Al- 
bertus A. Foster, an asset of this estate? A debt due the testator 
from one to whom he has given a legacy is an asset of the estate in 
the hands of the legatee, and is a satisfaction of the legacy, to the 
extent of such asset. Clarke v. Bogardus, 12 Wend. 69; In re Bo- 
gart, 28 Hun, 468; Rogers v. Murdock, 45 Hun, 32; Smith v. Mur- 
ray, 1 Dem. Sur. 34; In re Colwell, 15 N. Y. St. Rep. 742. When a 
creditor bequeaths a legacy to his debtor, and either does not no- 
tice the debt, or mentions it in such a manner as to leave his inten- 
tion doubtful, and after his death the security for the debt is found, 
uncanceled, among the testator’s property, the courts of equity do 
not consider the legacy to the debtor as necessarily, or even prima 
facie, a release or extinguishment of the debt, but require evidence 
clearly expressive of the intention to release; and, if such intention 
does not appear clearly expressed or implied on the face of the will, 
evidence from other sources will be proper. No evidence, however, 
was offered on the part of the executor upon this accounting, so we 
are obliged to determine the intention of the testatrix from her will; 
and, after a careful examination of this will, I fail to find any ex- 
pressed intention on the part of the testatrix to give this legacy of 
$200 to Albertus in addition to the debts he owed the testatrix. At 
the time she made her will this son, Albertus, owed the testatrix 
another note for $25, which the account shows to have been collected 
by the executor, but no mention is made of either note in testatrix’'s 
will. While it is true that the testatrix, in plain language, directs 
that, from the proceeds of sale, John S. is to receive a legacy of $100, 
and Albertus is to receive a legacy of $200, and the balance is then 
_ to be invested for the use of her husband, it is equallv true that no- 
where in the will does the testatrix say, or even intimaté, that in 
collecting the assets of her estate, and converting the same into 
money, this executor was not to consider this $150 note as the law 
says it is, viz. an asset of the estate in the hands of the legatee. In 
the case of Smith v. Murray, supra, Surrogate Rollins says: 


“Nobody would contend that the mere gift of a legacy is of itself, and neces- 
sarily, a manifestation of an intent on the part of the testator to remit a debt 
due him from the legatee.” Smith v. Kearney, 2 Barb. Ch. 533, 547-349; 
Wright v. Austin, 56 Barb, 17; Close v. Van Husen, 19 Barb. 509; Rickets v. 
- Livingston, 2 Johns. Cas. 100. 


I am therefore of the opinion that this executor should have ap- 
plied this legacy of $200 to Albertus A. Foster, or so much thereof 
as may be necessary, towards the payment of his note for $150, and 
interest from July 15, 1882, to the date of the death of testatrix, 
and that the account should be amended and settlement made in ac- 
cordance with the foregoing, and so order. Decreed accordingly. 
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(13 Mise. Rep. 196.) 
In re VAN HOUTEN’S WILL. 


(Surrogate’s Court, Rockland County. December, 1895.) 


1. Wiirs—Proor oF EXECUTION—TESTIMONY OF SUBSCRIBING WITNESSES, 

Un an application for the probate of a will signed with a mark, one of 
the attesting witnesses testitied that testator, the scrivener, and both at- 
testing Witnesses were together in testator’s room; that the scrivener 
Wrote something at a table, read it to testator, and then wrote testator’s 
name; that testator held the penholder while his name was being written; 
that the scrivener then asked if it was his last will, and he answered by an 
afiirmative nod; that witness was five feet froin testator, and saw his name 
written, but did not see what mark the pen made while testator held it. 
The other witness gave similar testimouy, stating that, while testator had 
his hand on the penholder, it made a scratching noise, as if the pen had 
caught in the paper. On the paper where testator made his mark was 
spattered ink, and indications that the point of the pen had caught in the 
paper, Held, that such testimony was sufficient to show that the will was 
signed by testator in the presence of the attesting witnesses. 

2 SaMe—Errect OF ATTESTATION CLAUSE. 

A will should be admitted to probate where the attestation clause and 
surrounding circumstances show due execution; though in direct opposi- 
tion to the testimony of both subscribing witnesses. 


Application for the probate of the will and codicil of George Van 
Houten, deceased. Granted. 


Frank Comesky, for executors, 
Alonzo Wheeler and A. T. Fallon, for legatees. 
Garrett Z. Snider, for contestant. 


TOMPKINS, 8. George Van Houten died, at the age of about 
M years, on the 15th day of August, 1895. On the 7th day of 
May, 1895, he executed the will now offered for probate. On the 
“Ith of May, 1895, the paper propounded as a codicil to the will 
purports to have been executed. No objection is made to the will, 
but the probate of the codicil is objected to on the ground that it 
was not executed in conformity with the statute. 

The contestant alleges: First, that it has not been shown that 
the alleged codicil was subscribed by the testator in the presence 
of the attesting witnesses; second, that it does net appear that 
he acknowledged his subscription or execution in the presence of 
the attesting witnesses; third, that it has not been shown that the 
rubsctiption was made in the presence of the attesting witnesses; 
fourth, that it does not appear that the testator declared the paper 
referred to as being the codicil of his last will and testament, and 
that it has not been shown that the testator, at the time of the 
alleged execution of the paper referred to, was of sound mind, or 
competent to make a will or codicil. 

The last ground, viz. the incompetency of the testator, I under. 
stand, is not now urged; but the principal contention of the con- 
testant’s counsel is that the alleged codicil was not subscribed by 
the testator in the presence of the attesting witnesses, and that 
the testator did not acknowledge his signature, and did not declare 
the mark made by him to be his signature, and that the attesting 
Witnesses did not see the signature made by the testator. 


* sab 
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The signature of the testator upon the alleged codicil appears in 
the form of a cross mark between the Christian and surnames 
of the testator, which were written by Mr. Huested, who prepared 
the will. The witnesses to this paper were Deuel and Ranson. 
The testimony of Deuel as to what occurred at the time of the ex- 
ecution of the paper is, in effect, as follows: 


He, Huested, and Ranson went into the room, where the testator was sitting, 
together. Mr. Huested did some writing at a table in the room, and went to 
Mr. Van Houten, and read what he had written. Mr. Huested held the pen 
and wrote the testator’s name, and the testator held the penholder while Mr. 
Huested wrote. After the testator had hold of the pen in Mr. Huested’s hand, 
Mr. Huested asked Mr. Van Houten If that was his last will and testament, 
or words to that effect. The testator answered by an attirmative nod of his 
head. Mr. Huested wrote the words “George Van Houten” opposite the seal 
upon the codicil. “I saw it in this way: I was sitting tive feet from Mr. Van 
Houten. Mr. Huested had the paper and the pen and he did the writing while 
Mr. Van Houten held the pen. At that time I did not see what mark the pen 
made when Mr. Van Houten had his hand on it. I don’t think I can swear 
whether the signature was made when Mr. Van Houten had his hand on the 
pen, or simply the cross mark. I am unable to say what mark or character of 
writing was made at the time Mr. Van Houten had his hand on the pen. At 
the time Mr. Van Houten had his hand on the pen, I think the paper was on a 
book held by Mr. Huested in his left hand, and he held the pen in his right 
hand, and Mr. Van Houten put his hand on the holder of the pen; but what 
mark was made I did not see, and cannot swear to. I was looking at Mr. 
Van Houten when Mr. Huested held the pen. When I signed the paper I did 
not observe the mark there,—did not look to see if It was there. I won’t swear 
that, when I signed my name, that cross mark was there opposite the seal.” 


On the same subject the witness Ranson testified that: 


“Mr. Huested asked the testator if we [meaning himself and Deuel] would 
do as witnesses to the codicil, and Van Houten replied, ‘Yes.’ Then Mr. 
Huested took the paper over to Mr. Van Houten, and took a book from a table, 
and placed it upon Mr. Van Houten’s knees, and then Mr. Huested took the 
pen in his hands while I stood looking down on them. Then he asked him 
if he declared that to be his codicil to his last will and testament. He replied 
in the affirmative. Then Mr. Huested wrote, while Mr. Van Houten had hold 
of the pen. I cannot say what writing Mr. Huested did on this paper while 
Mr. Van Houten had the pen in his hands. I could not see the point of the 
pen. I could not see where the paper and pen came together.” The witness 
was not positive as to who signed first. While the testator had his hand on 
the penholder the pen made a scratching noise, as if its point had caught in 
the paper. This witness testitied that, to the best of his knowledge, all of the 
writing above the signature of himself and Mr. Deuel, below the fold in the 
paper, was there at the time he signed his name. ‘I saw his hand upon the 
pen, and the pen move as if making a mark, and I heard the pen scrateh. | 
did not see the point of the pen. Mr. Van Houten’s hand prevented it. I was 
about seven feet from him. The paper that I signed was the same paper that 
Mr. Van Houten wrote on. The paper was carried directly from the table to 
Mr. Van Houten. I saw Mr. Van Houten have the paper in his hands, and 
saw him place his hands or fingers upon the top of the pen, and saw the hand 
move over the paper, and heard the seratech made by the pen. I had no glasses 
on.” 


The witness’ eyesight is poor, and while on the witness stand it 
was necessary for him to hold the paper from eight inches to a 
foot in front of his eves in order to distinguish writing from the 
blank paper. The substance of the testimony of both witnesses is 
that, while they did not see the mark actually made upon the paper, 
and did not have their attention called to the particular mark or 
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writing placed upon the paper by Van Houten after it was made, 
or before or while they were making their signatures, they, never- 
theless, did see the testator's hand upon the pen, and the pen, guided 
by Mr. Huested, pass over the paper, and Mr. Ranson heard the 
scratching sound, and was only prevented from actually seeing 
the mark made by Mr. Van Houten’s hand resting upon the pen. 
It was all done in one room, these four parties all being present, 
the witnesses being about seven feet from testator when the mark 
was made, and there was no other paper present than the one 
sicned by the witnesses; and they signed the same paper which 
they saw the testator make some mark, upon, and which was de- 
clared by him to be a codicil to his last will and testament in an- 
swer to Mr. Huested’s question. There appears upon the paper 
where the mark was made spattered ink, and indications of the 
point of the pen having caught in the paper while the mark was 
being made. This corroborates the testimony of Ranson, and the 
proponents claim that, at the time, in the presence of both wit- 
nesses, the mark was made by the testator. Certain it is that some 
mark was made by the testator upon the paper while the testator’s 
hands or fingers were upon the penholder. No other mark appears 
anywhere upon the paper except that at the foot of the instrument, 
and immediately preceding the attestation clause, immediately after 
it was declared in the presence of both witnesses to be a codicil, 
etc, and they immediately signed their names at the foot of the 
same page upon which the mark appears. The attestation clause 
is full and complete. 8S, B. Huested. who drew the will and codi- 
cil, and who, while not a lawyer, had drawn a number of wills, 
and had had considerable experience in the execution of wills, tes- 
tited fully and in detail as to what occurred and what was done at 
the time of the execution of the codicil. After he had prepared 
the paper and read it over, “paragraph by paragraph,” to the testa- 
tor, the following occurred: 


“We three [meaning the witnesses and himself} went into the room. I intro- 
duced Mr. Deuel to Mr. Van Houten as the teacher. 1 then sat down to the 
table and wrote the testamentary clause for the subscribing witnesses. Then 
1 took a large book, and took it to Mr. Van Houten's chair, placing it before 
lim, and wrote his name, and asked him to place his hand on the pen, and he 
took hold of the top of the pen, and I made the mark. 1 then went to the 
table, read over the testamentary clause to the witnesses. and they came to 
the table, and signed it there. After Mr. Van Houten had signed it, I asked 
him, ‘You declare this paper to be your codicil to your last will and testa- 
ment.’ He gaid, ‘I do.) And ‘You request Mr. Ranson and Deuel to sign as 
Witnesses?’ And his answer was, ‘Yes. After that 1 read the subseribing 
clause for the witnesses, and they signed it in Mr. Van Houten’'s presence,” 
The following question was asked: “Q. Did he sign in their presence? A. 

) na 


I am satisfied that the statute was complied with, and that 
the paper was signed by the testator in the presence of the wit- 
nesses, Where the attestation clause and the surrounding cireum- 
stances satisfactorily establish the due execution of the paper, it 
should be admitted to probate, even though it be in direct opposi- 
tion to the testimony of both subscribing witnesses. Trustees, etc. 


42 NEW YORK SUPPLEMENT, Vol. 37. (Surr. Ct. 


v. Calhoun, 25 N. Y. 423; Rugg v. Rugg, 83 N. Y. 592. Here the 
attestation clause was complete, and stated all the formalities requi- 
site to the due execution of the paper, and was read by Huested to 
them. The attestation clause is supported by the testimony of 
Huested. I am convinced that the testimony of the subscribing 
witnesses, unsupported by any other fact or circumstance, would 
require the probate of the paper. From their testimony it was 
signed in their presence by the testator. It would not be in ac- 
cord with the meaning or spirit of the statute to hold that it was 
essential that the witnesses should actually witness the contact of 
the point of the pen and the paper in every case where the testator 
fails to acknowledge the signature as his signature. The rule is 
that, unless the witnesses are present when the paper is subscribed, 
and witness the subscription, they must see the signature, and 
hear it acknowledged by the testator to be his signature. In the 
cases cited by counsel for the contestant (Sisters of Charity v. Kelly, 
67 N. Y. 409; In re Simmons’ Will [Sup.] 9 N. ¥. Supp. 352; Wool- 
ley v. Woolley, 95 N. Y. 231; and others) the witnesses did not see 
the testator make his signature, and probate was denied, either 
because the witnesses did not see the signature, or have it acknowl- 
edged to be such by the testator. They are not applicable here, 
because I hold that the physical act of making the signature was 
done in the presence of both witnesses, and was seen by them with- 
in the meaning of the statute, although they did not see the mark. 
I am aatisfied that, when the witnesses saw Van Houten’s hand 
upon the pen, and saw it move over the paper, and heard the 
scratching noise upon the paper, he (Van Houten) was in the act of 
making the mark which now appears at the foot of the instru- 


ment, and which stands for his signature. In Re Mackay’s Will, - 


110 N. Y. 615, 18 N. E. 433, probate was refused because the sig- 
nature was not made in the presence of the witnesses, nor did they 
see the testator’s signature upon the paper, nor was any acknowledg- 
ment in respect to the subscription made by the testator. 

The purpose of the statute and the several safeguards provided by 
it are to prevent perpetration of fraud. The testimony of wit- 
nesses before me renders it perfectly clear that the paper upon 
which Van Houten held and moved the pen was the same paper 
which he declared to be a codicil, etc., and the same paper signed 
by them and now offered with the will for probate, and that the 
mark now appearing at its foot was then made by him. With 
these facts so clearly appearing, no fraud can be accomplished by 
admitting the codicil to probate; but, on the contrary, great wrong 
would be done, and the testator’s wishes and purposes would be 
thwarted, if it was refused probate. 

Motion of contestant denied. Decreed accordingly. 


. 
1 
ay 
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(92 Hun, 485.) 
BOSWORTH vy. STANDARD OIL CO. OF NEW YORK. 


(Supreme Court, General Term, Fifth Departinent. December 28, 1893.) 


L, ExcesstvE DaMAGES—PERSONAL INJURIES. 

A verdict for $8,000 for personal injuries {s excessive where it appears 
that plaintiff was 3O years old at the time of the injury; and that, before 
it occurred, he was healthy and able to perform any kind of heavy work, 
but that afterwards he was compelled to take lighter employment, at 
lower wages, and was constantly liable to annoyance and pain; and that 
his condition would 80 continue unless he submitted to an operation which 
was attended with some risk, and would cost $125, and lose him a month's 
ume. 


2 Sawe—ADEQuACY OF VERDICT. 
In such case an award of $5,000 will not be disturbed either as excessive 
or as inadequate. 


Appeal from circuit court, Erie county. 

Action by Frederick Bosworth against the Standard Oil Com- 
pany of New York for personal injuries. From an order setting 
aside a verdict of $8,000 for plaintiff unless he would stipulate to 
reduce it to $5,000, both parties appeal. Affirmed. 

Argued before LEWIS, BRADLEY, and WARD, JJ. 


Frank Brundage, for plaintiff. 
Adelbert Moot, for defendant. 


WARD, J. The only question in this case is whether the verdict 
of $8,000 was excessive, and whether the order granting a new trial 
unless the plaintiff would stipulate to reduce the verdict to $5,000 
and interest should be sustained. The plaintiff contends that the 
verdict of $8,000 was not excessive, and the defendant contends that 
it was excessive, and that $5,000 would also be excessive, and that 
the plaintiff should not have recovered to exceed $2,000. At the 
time of the accident (October 18, 1894) to the plaintiff, and for some 
time prior thereto, the defendant owned and occupied certain prein- 
ises in the city of Buffalo, N. Y., known as the “Atlas Works,” which 
was operated as an oil refinery. The BulfYalo Creek Railroad ran 
into the yards of the Atlas Works. In connection with its works, 
defendant had laid tracks, and erected a filling rack near the track, 
for the purpose of loading cars with oil, which tracks and rack were 
situate in a part of Prenatt street, in said city, and were placed 
there by defendant by consent and permission of the city authori- 
ties who had the right to grant the same. The plaintiff was in the 
employ of the Buffalo Creek Railroad Company as a switchman, and 
belonged to a crew whose duty it was, among other things, to go 
with an engine upon the lands so occupied by the defendant, and 
remove cars loaded with oil, and also to place upon the tracks, or 
in that vicinity, empty cars, which were placed in position for load- 
ing by those engaged in the employment of the defendant. Par- 
tially under the filling rack, and 3 feet and 9 inches from the south 
rail of the north track, there was an oil barrel sunken in the earth 
to the depth of 30 inches, which barrel defendant had kept in that 
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position for a long time before the accident. Whether said barrel 
had been kept covered by the defendant was a controverted ques- 
tion on the trial. The distance from the side of the car to the edge 
of the barrel was about 18 inches. While engaged in the perform- 
ance of his duties as such switchman, the plaintiff went in between 
two cars to couple them, and had let off the brakes. He then step- 
ped out from between the cars into the sunken barrel, and sus- 
tained the injury complained of. The barrel was open at the time 
of the accident, the cover lying about 24 feet from the barrel. The 
plaintiff was thrown forward, striking the right side of his abdomen 
across the chime of the barrel. The plaintiff continued his work 
that day, and at night discovered a soreness across the right side of 
the abdomen, but suffered no pain until about 4 days afterwards. The 
next day he went to work as usual, and continued his work for 13 
or 14 days. He had discovered a swelling at the place of the injury 
about the size of a hen's egg. After about 10 days, he suffered 
very much pain and soreness. He consulted a physician, and dis- 
covered that he had a hernia or rupture. He obtained a truss, 
which was put on November Ist. After putting on the truss, he 
continued to work more or less; and finally, on the 24th of Novem- 
ber, he gave up work entirely, from his suffering so much pain, and 
was weak and sick from the accident, and was laid up with it, and 
did no work until about the 18th of January following. After that 
he was given a lighter position, and at lower wages. Before his 
injury he received $65 per month; after that he received only from 
$40 to $45 per month. Before the injury the plaintiff was a vig- 
orous, strong, healthy man, capable of doing any kind of heavy work, 
and was 30 years of age. 

The physician of the plaintiff, Dr. Thomas G. Allen, of Buffalo, in 
speaking of the injury to the plaintitf and its effect, testified: 

“It is very doubtful, in my judgment. if Bosworth will ever recover from 
the effect of that rupture so as to be able to do heavy work. I don't think 
he will without danger to himself. The shifting of the truss in climbing from 
car to car may cause the rupture to slip out again. There is danger, if he 
cannot call a physician at once, to have strangulated hernia, if he cannot re- 
duce it himself. That is a danger. ‘There would be danger from the rupture 
to protrude again if the truss were to break, or if he were to meet with a sud- 
den fall, so that the truss should give way. He will not, in my judgment, 
recover from his injury, so as to be able to do more than ordinary, light work, 
without danger to himself. That danger will be constant as long as he wears 
a truss. In my judgment, he could not safely perform his duties as switch- 
man, getting off and on cars, turning brakes, as he did before this accident, 
because he would be likely to shift that truss. It is almost impossible to put 
a pad on a hernia that way, and hold it exactly in the spot. The shifting and 
bending is apt to disturb the pad, and, if it gets out of position, the rupture 
will protrude. The rupture is such as, during the balance of his life, it will 
prohibit him, with safety. from doing the work he did before. There will be 
more or less risk to run all the time.” 


These conclusions of this witness were sustained by another phy- 
sician called by the plaintiff, and were not substantially contro- 
verted upon the trial. Dr. Roswell Park was called for the defend- 
ant, and, after answering a hypothetical question, he stated that a 
surgical operation could be performed, in his opinion, upon the plain- 
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tiff with but very little risk, which would relieve him, at the expense 
of $125 to $150, and losing a month’s time. 

Upon the state of facts here presented, we concur with the trial 
court that the verdict of $8,000 was excessive, and should have been 
reduced; bat the injury to the plaintiff was serious. It subjected 
him to a burden of annoyance, pain, and danger during the residue 
of his life, unless he chose to take the risks of the surgical operation 
referred to. He was not obliged to incur that risk. It was a mat- 
ter of judgment and discretion with him as to whether he should 
do so. The learned trial judge, having the witnesses before him, 
observing the condition and appearance of the plaintiff, was better 
qualified to judge whether the verdict was excessive, and to what 
extent it should be reduced, than the appellate court, with only the 
printed records before it, can possibly be; but from that record we 
have reached the conclusion that the amount fixed, of $5,000, to 
which the verdict should be reduced if the plaintiff should stipulate, 
Was proper, under the circumstances of this case; and the order 
should be affirmed, but without costs to either party, with leave to 
the plaintiff to stipulate as provided in the order appealed from 
within 20 days. All concur. 


——— OOO 


(92 Hun, 515.) 
RAINES y. NEW YORK PRESS CO., Limited, et al. 
(Supreme Court, General Term, Fifth Department. December 28, 1895.) 
1, LIBEL AND SLANDER—IRRELEVANT ALLEGATIONS— REPETITIONS. 

An allegation in the complaint that the libelous words were copied iu 
other papers, and commented on generally by the press, should be stricken 
out as irrelevant. 

2 SaME—OFFICIAL INVESTIGATION OF LIBELOUS CHARGE, 

Where the words complained of charged plaintiff with corrupt conduct as 
a State senator, an allegation in the complaint that the senate ordered an 
investigation of the charges, and thus put plaintiff to trouble and expense, 
and caused him mental anxiety, should be stricken out as irrelevant, 
though in the article complained of defendant suggested the investigation 
of the charges. 


& 8ame—MENTAL ANNIETY. 
Where the publication was malicious, plaintiff may recover for injuries 


to his feelings therefrom, but he cannot recover for mental anxiety caused 
by an investigation of the charges or by rumors and suspicion. 


Appeal from special term, Monroe county. 

Action by John Raines against the New York Press Company, 
Limited, and another, for libel. From an order refusing to strike 
out part of the complaint, defendants appeal. Modified. 

Argued before LEWIS, BRADLEY, WARD, and ADAMS, JJ. 


De Lancy Nicoll, for appellants. 
George Raines, for respondent. 


WARD, J. The respondent (the plaintiff), John Raines, a member 
of the state senate, instituted an action against the defendants, 
Claiming damages for a libel alleged to have been committed upon 
him by the Press, a daily newspaper published in the city of New 
York by the defendants, having a daily circulation of more than 
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100,000 copies. The libel: consisted in charges and statements made 
in that paper in its issue of April 18, 1895, to the effect that the 
plaintiff, with other senators, had been guilty of corrupt and im- 
proper conduct with reference to a bill pending before the legisla- 
ture of the state at that time. The complaint is very long, em- 
bracing many matters connected with the charges. The defendants 
moved at special term to strike out the following as irrelevant: 


First: ‘And its editorials and news items were extensively copied and 
commented upon by all the leading newspaper press of the state of New York, 
and the plaintiff particularly states to the court that the libelous and de- 
famatory publication in the defendant’s newspaper in its issue of April 18, 
1895, which said publication is hereinafter particularly set forth, was so 
copied and commented upon by the general newspaper press of the state of 
New York.” 

Also, second: “The foregoing publication made of and concerning this plain- 
tiff by defendants as aforesaid was made the subject of editorial comment 
and of news items in all the newspaper press of the state of New York as well 
as of all important cities of the United States, and was given prominence 4s 
sensational news wherever such comment was made, as bringing into dis- 
repute this plaintiff, as well as the bodies of men with which this plaintiff 
was associated in said publication.” 

Also, third: “That immediately after said publication was made the sen- 
ate of the state of New York, by forial resolution, adopted in open session, 
ordered an investigation of all the matters contained in said publication, 
which investigation continued during a period of nearly one month, and the 
details thereof were made the subject of much comment. And this plaintiff 
was obliged to employ and did employ counsel in his behalf to attend upon 
all the hearings of the said investigation at great expense, and to personally 
devote a great deal of time to the gathering of evidence and personal at- 
tendance upon such investigation to establish the falsity of all the matters 
suggested and charged by all the matters of such publication by defendants. 
That such labors were protracted and exhausting, causing plaintiff great men- 
tal anxiety, because of the difficulty of the investigation, and the false rumors 
and suspicions caused to be put in circulation by said publication, and the 
shame, reproach, and infamy brought hereby upon the plaintiff.” 

Also, fourth: ‘“‘That plaintiff was further subjected to the severe nervous 
strain, impairing plaintiff’s usual health, by the mortitication incident to the 
publicity of all the charges, investigation, rumors, and suspicions aforesaid.” 

Also, fifth: “And because no vindication by any investigation would repair 
the injury done to the plaintiff’s reputation by the universal publication of the 
charges contained in said publication of defendants.” 


The motion to strike out prevailed at the special term as to para- 
graphs 2 and 5 aforesaid, but was denied as to the other paragraphs, 
being 1,3, and 4. The only appeal taken from the order was by the 
defendants from the refusal of the special term to strike out the 
last-mentioned paragraphs. 

The learned judge at special term was clearly right in striking 
out the second paragraph. The first paragraph should also be 
stricken out for the same reasons that must have governed the spe- 
cial term in striking out the second. The first alleges in general 
terms that the defamatory publication was copied into other papers, 
and commented upon by the general newspaper press of the state, 
and the defendants’ editorials and news items upon the subject were 
also copied and commented upon. This matter is of the same na- 
ture as appears in the second paragraph, and is subject to the same 
objections. Assuming that the purpose of the pleader was tu en- 
hance the damages by showing a repetition in other newspapers and 
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by others of the libelous matter, it was too remote for that purpose. 
The wrongful repetition of a libel by third persons is not the act of 
the defendants, but of such third persons, and, if damage comes 
thereby, the responsibility falls upon the third persons, who must re- 
spond. In Ward v. Weeks, 7 Bing. 211, the defendant was charged 
with saying of the plaintiff: “He is a rogue and swindler. I know 
enough of him to hang him.” The special damage alleged was that 
one Bryer refused to trust the plaintiff with goods on credit. The 
evidence was that the defendant had spoken the words to one Brice, 
who had at a subsequent time and place, and without any authority 
from the defendant, repeated the statement to Bryer, the repetition 
of which by Bryer, and not the original statement, occasioned the 
damage; and it was held that a nonsuit was properly directed. In 
Hirst v. Goodwin, 3 Fost. & F. 257, where the plaintiff was a veteri- 
hary surgeon, and for the purpose of proving special damage a per- 
son was called who said he had ceased to employ the plaintiff since 
the words were spoken, but it appeared that he was not present 
when the defendant uttered them, and therefore must have heard 
them from a third party, it was ruled by Martin, B., that such evi- 
dence of damage was inadmissible; the action for such damage 
should have been brought against the person who repeated the slan- 
der. The rule enunciated in these cases seems to be sustained by 
Terwilliger v. Wands, 17 N. Y. 54; Hastings v. Palmer, 20 Wend. 
225; Keenholts v. Becker, 3 Denio, 346; Olmstead v. Brown, 12 
Barb. 657. These cases were actions to recover special damage for 
words not slanderous per se, and in Terwilliger v. Wands the court 
gays: 

“Where words are spoken to one person, and he repeats them to another, 
In consequence of which the party of whom they are spoken sustains dam- 
ages, the repetition is, as a general rule, a wrongful act, rendering the person 
repeating them Iiable in like manner as if he alone had uttered them. The 
special damages in such a case are not a natural, legal consequence of the 
frst speaking of the words. but of the wrongful act of repeating them, and 
Would not have occurred but for the repetition; and the party who repeats 


them is alone liable for damages,”—citing Ward v. Weeks, supra, and other 
cases, 


Further on the court says, rather by way of supposition: 


“Occasions may doubtless occur where the communication of slanderous 
Words by a person who heard them will be innocent; and it is certainly rea- 
sonable, when repeated on such an occasion, and damage results as flowing 
directly and naturally from his own wrong.” 


But the court adds: 
oo is not necessary, in the present case, to decide whether the proposition 
aw.” 


Beardsley, J., in Keenholts v. Becker, supra, makes the same sug. 
gestions as in Terwilliger v. Wands, that a person may be responsi- 
ble for a slander filtered through an innocent third person, in an ac. 
tion where special damages must be alleged and proved, and adds: 

“A different rule should, perhaps, govern where the repetition was itself 


slanderous, and the injurious consequences arose in part, at least, from the 
second slander,’”* : 
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The reason for not charging the defendant with the damage that 
flows from a repetition of his words by others in actions for words 
not slanderous per se applies with greater force to actions of this 
character, where the words are libelous. The repetition of them 
cannot well be innocent. The repeater knows from the character 
of the words spoken that the charge is serious and destructive, and 
if he repeats them he does so at his own peril, and is a wrongdoer, 
and an action can be maintained directly against him by the party 
injured, independent of any remedy he may have against the person 
uttering the first slander or libel. In the case before us no names 
are given of papers or persons repeating this libelous matter. If 
this allegation is sustained, a door will be opened so wide that the 
end cannot be foreseen. If the defendants can be charged with the 
act of a publisher who publishes the libel from the columns of the 
defendants’ paper, they can also be charged with publication through 
a series of newspapers, one taking from the other indefinitely; and 
where will the matter end? We have reached the conclusion that 
this paragraph should be stricken from the complaint as irrelevant. 

The third paragraph sought to be stricken out is that the senate 
ordered an investigation of the mattters contained in the libelous 
publication, etc. This is clearly irrelevant. It is not alleged that 
the investigation by the senate was sought by the defendants. For 
aught that appears, the investigation was sought by the plaintiff for 
his own vindication, as is frequently the case when members of leg: 
islative bodies are assailed, and their motives or characters tra- 
duced. It is true that the defendants’ newspaper article suggests 
that its charges ought to be investigated, but by whom, or what 
body or person, is not stated. The charges being of a criminal 
character, the most appropriate tribunal to investigate them would 
be the grand jury. The senator’s constituents might deem it their 
duty to investigate them, so too the senate, the body whose mem- 
bers had been libeled. It would not be claimed that the plaintiff 
would be entitled to damages or to be reimbursed for any expense 
that he might be put to in consequence of an investigation by his 
constituents, by detectives, by the grand jury, or other public body. 
We have reached the conclusion that this paragraph is clearly irrele- 
vant, and should also be eliminated from the complaint. 

This brings us to paragraph 4: 

“That plaintiff was further subjected to severe nervous strain, impairing 


the plaintiff's usual health by the mortification incident to the publication of 
all the charges, investigations, rumors, and suspicions aforesaid.” 


In so far as this allegation states that the injury was to the plain- 
tiff's feelings by reason of the libelous publication,—the charge be- 
ing that the publication was malicious,—it is permissible, as such 
injury to the feelings may constitute an item of damage (Brooks v. 
Harison, 91 N. Y. 92); but the injury to the feelings on account of 
the investigations, rumors, and suspicions stated are irrelevant. But 
as the motion embraces the striking out of both relevant and irrele- 
vant matter in the same paragraph, it may properly be denied as 
embracing too much. This.paragraph 4 will not be stricken out. 
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hee | The conclusion, therefore, that we have reached is that para- 
graphs 1 and 3 shall be stricken from the complaint as irrelevant, 
and that paragraph 4 shall remain, and the order of the special term 
should be modified accordingly; but, as neither party has wholly 
prevailed upon this motion, it should be without costs. All concur. 


(#2 Hun, 504.) 
STILLMAN y. BRUSH ELECTRIC LIGHT CO. OF ROCHESTER. 
(Supreme Court, General Term, Fifth Department. December 28, 1895.) 
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1, PLEADING—BILL OF PARTICULARS—ACTION FOR PERSONAL INJURIES. 

In an action against an electric Nght company for the death of plain- 

tiff's intestate from an electric current while trimming an electric lamp, 

’ where the complaint alleged that the lamp did not have safety appliances 
long in use, it was proper to require plaintiff to furnish a bill of particu- 
Jars of the appliances referred to, the aftidavit for the bill alleging that 
defendant had no knowledge of the appliances. 

& Same—Matter Known 10 Movine Party. 
Where the complaint alleged that defendant maintained the lamp with 
a defective switch, and with wires improperly insulated, and failed to 
inspect the wires to see Whether the current was grounded, It was error 
to require plaintiff to furnish a biJl of particulars of the respects in which 
the lamp was defectively constructed and improperly maintained, and the 
place the current was grounded, though, in the affidavit for the bill, it 
was alleged that defendant was ignorant of the negligence or defects com- 
plained of or of the grounding of the wire, where an electrician familiar 
with defendant’s system swore that by simple, well-known tests defend- 
ant could determine the approximate location of a ground, and plaintiff 
swore that she was unable to give further particulars of the cause of 
decedent's death than were stated in the complaint. 


Appeal from special term, Monroe county. 

Action by Nettie M. Stillman, as administratrix of Arthur B. Still- 
man. deceased, against the Brush Electric Light Company of Roches. 
ter, for the death of plaintiff’s intestate. From an order requiring 
Plaintiff to furnish a bill of particulars, she appeals. Modified. 

Argued before LEWIS, BRADLEY, and WARD, JJ. 


Peter H. Van Auken, for appellant. 
George F, Yeoman, for respondent. 





WARD, J. The plaintiff, in her complaint, alleges that on March 
10, 1803, the defendant was the owner of certain real estate, build- 
Ings, machines, dynamos, wires, and other appliances used in the 
manufacturing and supplying of electricity for the city of Rochester; 
that the defendant negligently maintained, as a part of its said 
plant for electric lighting purposes, a certain lamp, in the store of 
Garson, Myer & Co., of an imperfect and obsolete design and con- 
Mretion, and which did not have thereon certain improved ap- 
Phances and attachments, which at said date, and long prior thereto, 
Were and had been in general use in other cities in this country, 
and which were necessary at all times herein mentioned for the 
tifety of persons who, in the exercise of reasonable and ordinary 
Care, had oecasion to handle said lamp, and to repair and trim the 
same, and defendant negligently maintained said lamp with a de- 
V.37N.¥.8.n0.1—4 
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fective switch, and other wires defectively constructed, and in close 
proximity to certain gas gets and lines of metal pipe, without hav- 
ing in, upon, and around said lamp and its connecting line of wire 
adequate and proper insulation and protection; that the defendant 
negligently maintained upon its said line of wire and circuit con- 
nected with said lamp in the store of Garson, Myer & Co. a large 
number of arc lamps for electric lighting purposes, which require 
the transmission of an electric current of great strength and in. 
tensity, and dangerous to human life, “and the defendant at all 
times herein mentioned negligently maintained the same without 
providing wire properly insulated for the transmission of said cur- 
rent, and negligently maintained said line, and transmitted said 
current of electricity over a wire, the insulating covering of which 
was old, worn, torn, and imperfect, and useless for the purpose of 
insulation.” The complaint also charged the defendant with negli- 
gence in not inspecting the lines of wire in question to see whether 
they were properly insulated, or whether the current upon said line 
had become grounded. The complaint further alleged that on the 
day aforesaid the plaintiff’s intestate, Arthur B. Stillman, who was 
employed by the defendant as a trimmer of lamps, in preparing and 
trimming a defective lamp in the store of Garson, Myer & Co., in the 
proper discharge of his duties, was killed by a current of electricity, 
without fault on his part, and bv reason of the negligence of the 
defendant aforesaid; and the plaintiff brings this action to recover 
damages for such killing. The special term, upon the application of 
the defendant, ordered the plaintiff to deliver to the defendant’s 
attorneys “a bill of particulars of the plaintiff’s claim, duly veritied, 
stating what improved appliances and attachments in general use 
at the date of the death of the said Arthur B. Stillman, referred to 
in the complaint, were not upon the lamp in the store of Garson, 
Myer & Co., referred to therein, and in what respect said lamp 
was negligently maintained, and in what respect the said lamp 
was defectively constructed, and where the ground upon the circuit 
upon said line mentioned in the complaint was located, and in what 
manner it was related to the death of said Stillman, and that the 
plaintiff be precluded from giving any evidence in respect to such 
matters upon the trial, other than as specitied in said bill of particu- 
fars.” 

The appeal from this order brings the question before us. The 
complaint and the answer of the defendant (which denied its neg- 
ligence and its liability), and the affidavit of George W. Archer, 
president of the defendant, in which he alleged that the defendant 
was ignorant of the negligence complained of, or of the defects com- 
plained of, or their character, and had no knowledge of what im- 
proved appliances or attachments were not upon the lamp, or of any 
ground upon said circuit or line at said time, were the papers upon 
which the defendant moved for the order stated. These were met, 
on behalf of the plaintiff, with the affidavit of William A. Breese, 
a practical electrician, and who was familiar with the machinery 
and system of the defendant, in which he stated that the defendant 
was able to detect any grounds by simple tests well known to elec- 
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x {  tricians, and determine, within a short distance, the location of said 
«+ grounds, and could determine by tests the presence of a ground, and 
:! its approximate location, and it required but a short time to locate 
,., the exact point of a ground, by sending men over the circuit; also, 
~* — the plaintiff’s affidavit, in which she stated positively that she was 
| unable to give any, or make any, further particulars in regard to the 
+ cause of the accident by which her husband met his death, and the 
..1  farticular acts of negligence of the defendant in relation thereto, 
: | than her complaint stated; and she made a part of her affidavit the 
‘ testimony taken upon a coroner’s inquest held upon the body of her 
{ husband to ascertain the cause of his death, in which the foreman 
of the defendant was called as a witness, and claimed that his evi- 
| dence indicated such a knowledge of the situation and circumstances 
causing the death as would show that the defendant should know 
i the facts sought to be obtained by the bill of particulars; and the 
{  appellant’s contention here is that she should not be required to fur- 
{nish any of the particulars required by the order. 
| We are of the opinion that the first branch of the order, requiring 
, the plaintiff to state what improved appliances and attachments 
were in general use at the death of the intestate that were not upon 
the lamp in question, should be sustained. If the plaintiff had in 
mind, or could ascertain, any such improvements, of which the de- 
fendant claims to be ignorant, it is proper that she should state 
them, so that the defendant may be apprised of the particular 
improvements claimed. As to the other branch of the order, requir- 
ing specifications as to wherein the negligence of the defendant con- 
sisted, with regard to the Jamp and its connection, there is more dif- 
tculty. The defendant cites, as sustaining its contention in this re- 
gard, O'Hara v. Ehrich, 11 N. Y. Supp. 52, where the general term 
of the superior court of New York held that the plaintiff should 
give particulars of the negligence of the defendant under the gen- 
eral statement in the complaint that the injury was caused by the 
negligent and improper construction, manayzement, and operation of 
an elevator, and the case of Lahey v. Kortright, 13 Civ. Proc. R. 352, 
where the same court, in an action to recover damages, claiming a 
defect in the title to premises sold, required a bill of particulars 
showing wherein the title was defective; and citing also Keairns 
¥. Railroad Co. (Sup.) 1 N. Y. Supp. 906, where a driver of one of 
defendant's cars alleged that he was injured through the defend- 
ant’s negligence, by being thrown from a car which was “out of re- 
pair and in an unsafe condition,” and the complaint specitied in 
What respect the car was out of repair, and unsafe to a certain ex- 






















a tent. The court held that, if the plaintiff sought to prove particu- 
att: ts not alleged under his general allegation of negligence, he must 
vf "¥e, a8 to such, a bill of particulars. In McCarthy v. Railroad Co. 
x) Suet. Butt) 27 N.Y. Supp. 295, also cited by the defendant (the 
ev) ‘Reclal term of the superior court of Buffalo), in an action where a 


Wakeman was killed, the complaint alleged the ground of action in 
avery general statement that defendant negligently operated its 
trains of cars through incompetent servants, and under insufficient 
rules, and with unsafe appliances, and over defective tracks. The 
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court held that the plaintiff should give particulars as to the train 
on which the deceased was killed, when killed, where the track was 
defective, what rules were insufficient, and in what respect the de- 
fendant was negligent in operating its train. It will be seen that 
these cases a. based substantially upon bald allegations of negli- 
gence, without specifications as to the particular negligence of the 
defendant, and in cases where the plaintiff would be expected to 
know, or upon reasonable inquiry could ascertain, the particulars. 
In the case before us the plaintiff, in her complaint, has been much 
more specific, and has amplified her general charge of negligence 
with several important particulars. Further than that she is un- 
able to go, and insists that the defendant is much better able to 
state the facts sought by the bill of particulars, from its knowledge 
of the situation, than she possibly can be. The plaintiff's claim is 
that the deceased met with his death from the use by the defendant 
of that wonderful and mysterious power which in the last few years 
has been utilized and harnessed into the uses of business and the 
purposes of society. To one inexperienced in the manner of making 
this force available, it is like a sealed book, and only those who 
have made a business of studying and operating electricity can un- 
derstand its operations or its dangers. It seems absurd, then, for the 
defendant, who is so much better equipped and better informed on 
the subject, to require this information from the plaintiff. In Don- 
ohue v. Meares (Sup.) 19 N. Y. Supp. 585, where an administrator 
sought to recover damages for the death of a decedent who was 
burned to death while engaged as an employé in the defendant's ho- 
tel, and the only allegation of negligence consisted in this: that 
the defendant did not provide a reasonably suitable or safe place 
for the deceased to sleep in, and the “want of care of the defendant 
in failing to provide reasonably safe means of egress in case of fire 
or accident in and about said building and premises,” defendant 
moved for a bill of particulars as to these general allegations, which 
was denied; and Judge O’Brien, in speaking for the court (general 
term of the First department), says: 

“While the power of the court to order bills of particulars extends to all 
descriptions of actions, we think that caution should be exercised In requiring 
bills of particulars in actions for negligence, and particularly where the ac 
tion is brought, not by the person injured, but, as here, by one claiming in a 
representative capacity. Where the negligence alleged results in death, and 
the action is brought by an administrator, the latter ordinarily is obliged to 
obtain his evidence and facts from sources other than his own personal 
knowledge, and the defendant is ordinarily in possession of facts bearing upon 
the cause of death charged through his negligence. No rule can be formu- 
lated with respect to any class of cases, much less with respect to actions of 
negligence, as to when a bill of particulars will be required, it being neces- 


sary to determine, upon the facts presented upon the application in each case, 
whether it should be granted or denied.” 


We adopt these views, and they seem exceedingly appropriate to 
the case at bar. 

We have reached the conclusion that the order of the special term 
should be modified so as only to require the plaintiff to deliver to 
the attorneys for the defendant, within 20 days from the service of 
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this modified order, and a notice of its entry, a bill of particulars, 
duly verified, stating what approved appliances and attachments in 
general use at the date of the death of Arthur B. Stillman were not 
upon the lamp in the store of Garson, Myer & Co., referred to there- 
in, and that the other portion of the order of the special term be re- 
versed, but without costs of this appeal to either party. All concur. 


——S—SS SS 


(92 Hun, 527.) 
CLARKSON et al. vy. WESTERN ASSUR. CO. 


(Supreme Court, General Term, Fifth Department. December 28, 1895.) 


1. APPEAL—REVIEW—DIRECTION OF VERDICT. 

Where the court stated that, except for plaintiff's exceptions to the ad- 
mission of evidence, it would direct a verdict for defendant, subject to 
the oplaion of the general term, and plaintiff then withdrew his exceptions 
to evidence, and excepted to the direction of a verdict, the general term 
will examine the evidence to see Whether there were any issues which 
should have been submitted to the jury. 

a. IxsuRANCE—ACTION ON POLICY. 

In an action on a contract for winter fire insurance on a steamboat 
laid up at L. for the winter, it appeared that the boat was duimaged 
some days before the fire, and taken to [.., where the charterer or- 
dered it to be laid up. ‘wo witnesses testitied that they commenced to 
dismantle the boat, and get her ready to be laid up, but that the captaln 
concluded to bring her to D., but changed his mind, and she was burned 
at L. Two boatmen testitied that there were different ways of laying up 
a boat, and that there was no rule about it, and one of them testified that 
a vessel was lajd up when she reached port with the intention of staying 
there. Held error to direct a verdict for defendant op the ground that 

the boat was not shown to have been “laid up” at L, 
& Bane—COMPELLING I8sUANCE OF POLicy. 

In an action to compel an Insurance company to execute a policy after 
a loss, in accordance with an accepted application, defendant cannot show 
that, under its form of policy, plaintiff's claim for insurance muoney would 
be barred by limitation. 

4 Sawe—Action ON CONTRACT. 
Une may recover on an oral contract to issue a fire insurance policy. 


Action by Edward R. C. Clarkson and others against the Western 
Assurance Company to compel defendant to issue a policy in accord- 
ance with an accepted application, and to recover the amount of the 
policy. A verdict was directed for defendant, subject to the opinion 
of the general term. Verdict set aside, and new trial ordered. 

Argued before LEWIS, BRADLEY, WARD, and ADAMS, JJ. 


Benjamin H. Williams, for plaintiffs. 
George Clinton, for defendant. 


WARD, J. The complaint in this action alleged, in substance, 
that on the 9th day of December, 1892, Melville F. Brown and Charles 
i. Blakesly were the owners of the steamer Northerner, and Thomas 
Maytham, Edward C. Maytham, Lambert W. Drake, and John Kelder- 
house were mortgagees, holding a mortgage thereon, and that, on 
said last-named day, the said mortgagees applied to the defendant to 
insure $6,000 on said steamer against loss by fire for the term of four 
months from that date, loss, if any, payable to said mortgagees; that 
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the defendant accepted the application, and on the 12th day of De 
cember, 1892, before any policy was delivered, the steamer burned 
and was totally destroyed at L’Anse, Mich.; that afterwards the 
defendant was tendered the premium, but refused to deliver the 
policy or pay the amount insured. The answer, among other things, 
denied the allegations in the complaint, and alleged that in the appli- 
cation for insurance it was represented and warranted that said 
steamer Jay at L’Anse, Mich., and that she was properly moored and 
laid up for the winter, which was not trae; that the steamer had 
on board petroleum; that the risk was extrahazardous, which was 
unknown to the defendant. It further alleged that the policy which 
would have been issued by the defendant would have contained, 


among other provisions, a clause to the effect that no suit or action 


on such policy for the recovery of any claim should be sustainable 
until after a full compliance by the insured with the requirements 
set forth in the policy, nor unless commenced within 12 months after 
the fire; the relief demanded in the complaint was that the defend- 
ant deliver to the plaintiffs a policy of insurance in accordance with 
the agreement to insure, and that plaintiffs have judgment for the 
sum of $6,000, and interest thereon from the 1st day of May, 1893. 
The action was not commenced until after the expiration of 2 
months from the time of the fire. The policy was never delivered, 
nor was it produced upon the trial. No premium was in fact paid. 
but, by the custom of the defendant, such premiums were to be paid 
upon bill rendered for the premium, and thus a credit given to some 
extent; and no point is made here because such premium was not paid 
previous to the fire. The plaintiffs were the owners of the cause of 
action at the commencement of the action. At the conclusion of the 
plaintiffs’ evidence, the defendant moved for a nonsuit. The plaintiffs 
asked to go to the jury upon the questions in the case, and the trial 
judge stated that there were two exceptions in the case that had been 
taken by the plaintiffs as to the admission of evidence, and, if they 
were out of the way, he would make a disposition of the case by 
sending it to the general term, subject to its opinion. These excep- 
tions were waived by the plaintiffs’ attorney, and the learned trial 
judge proceeded to make a statement of the facts in the case, with a 
view of apprising the general term of the view the trial court had 
taken of the evidence, but expressly stating that the statement did 
not bind any one as to the facts, and then directed a verdict for the 
defendant, subject to the opinion of the court at general term, to 
which the plaintiffs excepted. The case is here. therefore, on this 
order of the trial court, burdened with the exception last referred to; 
and the first question that presents itself is as to what disposition 
shall be made of the case, and upon what principle it shall be con 
sidered by the general term. 

In Durant v. Abendroth, 69 N. Y. 148, 151, Rapallo, J., speaking 
for the court of appeals, says: 

“This is not, strictly, the case of a verdict sabject to the opinion of the court. 
for at the time of directing the verdict for the plaintiff the court ordered 


the exceptions to be heard in the first instance at the general term. Where 8 
verdict is ordered subject to the opinion of the court without qualification. 
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exceptions cannot be heard; and the only question before the general term is, 
Which party is entitled to final judgment on the uncontroverted facts? And 
for that reason it is improper to direct a verdict subject to the opinion of the 
court where exceptions have becn taken on the trial or the facts are contro- 
verted.” 


In Matson v. Insurance Co., 73 N. Y. 310, which was an action 
brought upon a policy of fire insurance, and the policy contained the 
provision, in substance, that the defendant should not be liable for 
a loss occasioned by the use of kerosene oil; and on the trial the 
defendant's counsel asked for a nonsuit, on the ground that the con- 
dition above mentioned was violated, and the policy thereby rendered 
void—the court denied the motion, and directed a verdict for the 
plaintiff for the amount of the loss, subject to the opinion of the court 
at general term, to which defendant's counsel duly excepted. The 
court (Rapallo, J.) says, at page 314: 

“The case seems td have been considered by the general term upon the as- 
sumption that the fire was occasioned by the use of Kerosene, and to have 
been decided on the ground that, such use not baving been habitual, the com- 
pany was not exempt from liability. The facts stated in the case are not 
sufficient to show whether the loss was or was not thus occasioned, and there- 
fore it was not a proper case for a verdict, subject to the opinion of the court. 
To render the direction of such a verdict proper, all the facts necessary to 
enable the court to render a tinal judgment one way or the other must be 


conceded or established beyond controversy. The case as presented is de- 
ficient in this respect.” 


The court then proceeds to consider whether there were any ques- 
tions for the jury, and held that there were in that case, and con- 
clades: 


“We are of opinion that there was a mistrial, and that the Judgment must 
be reversed, and a new trial ordered.” 


If we are to regard this case as coming to us without exception, 
and without any contest as to the facts, our duty then will simply 
be to pass upon the evidence in the place of the jury, and determine 
which party should recover in this action. If, on the other hand, 
this is simply a motion for a new trial, upon exceptions to be heard 
in the first instance at the general term, then we have only to consider 
whether there was any question for the jury, and whether that ques- 
tion is brought before us by the exception finally taken by the plain- 
tis to the direction of a verdict in favor of the defendant. We have 
ached the conclusion that the exception brings before us the ques- 
tion of the plaintiffs’ right to go to the jury upon the issues in the 
tase, and that the plaintiffs are not concluded by their waiver of the 
exceptions taken upon the trial, or by the statement of facts of the 
trial court, which appears in the record before us. Indeed, the 
learned counsel for the defendant concedes in his points that, if there 
Were any contested questions of fact in the case upon which the plain- 
tiffs were entitled to go to the jury, “the court had no power to direct 
a verdict subject to the opinion of the general term, and in which 
event there has been a mistrial, and a new trial must be ordered.” 
§o that the question before us is whether we can sustain the plain- 
tiffs contention that there was a question of fact for the jury, and, 
In considering that question, the evidence and the inferences there- 
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from must be considered as favorably to the plaintiffs as the case will 
warrant. This involves a somewhat careful review of the evidence 
and the facts. 

Edwin T. Hitchcock, the agent of the insured, testified that on the 
9th of December, 1892, he applied to the agents of the defendant for 
an insurance upon the steamer of $50,000, and the agents agreed to 
take $40,000 fire insurance on her, and distribute it among several 
companies, of which they were agents, $6,000 of which was appor- 
tioned to the defendant; the agent of the insured stating that he 
received a telegram that morning from the owners of the vessel that 
she was laid up at L’Anse, and to procure fire insurance for her. 
The agent exhibited this telegram at the time to the defendant's 
agents, and signed a blank application for fire insurance, in which the 
several companies that were to take the insurance were specified, 
and upon which the words, “Northerner laid up at L’Anse,” were 
written in after it was signed by Hitchcock, but in his presence, and 
with his apparent consent. L’Anse is a point located on the north 
peninsula of Michigan, on this side of Keweenaw Point, about 700 
miles from Buffalo. Upon this application a policy of insurance 
was prepared, but it was never delivered to the insured. The master 
of the Northerner, Peter A. McKinnon, testified that the vessel left 
Buffalo on December 2d, and on the morning of the 7th or 8th of 
December she got ashore on Keweenaw Point, and was relieved by 
throwing a part of her cargo overboard, and she proceeded to L’Anse 
in a jeaky condition. When there, the manager telegraphed to Capt. 
Ward, of Detroit, who had chartered the vessel for the season, and 
had control of her, telling him what had happened, and asked him 
for instructions. “Ward telegraphed, ‘Better lay her up,’ and we 
obeyed instructions, commenced laying the Northerner up, got chains 
out of the locker, cleaned her up some, turned the yaw! boats upside 
down, put the tackles away, and the engineer commenced to discon- 
nect her engine.” He thinks this was the &th of December; that it 
took a day to do these things that were necessary to lay her up. 
That she continued to lie there until the 12th of December, when she 
caught fire, and was burned. One Capt. Rounds came there the 
night of the 9th, and assumed to represent the marine underwriters, 
and directed that the vessel be taken to Duluth. That, without 
change of position, the vessel was got in readiness to go to Duluth 
on the night of the 11th of December. Capt. Rounds had agreed 
to go with them, but at the last moment Rounds refused to go, and 
abandoned the vessel, and, before the fire actually occurred, the 

master had again changed his mind, and concluded to remain at 
L’Anse, and to make a slight change of position of the boat, so as to 
give a more secure position for the winter. 

Another witness for the plaintiffs testified that he was the mate 
of the vessel; that the 7th or 8th of December she went to L’Anse, 
where they obtained orders to lay her up, which they proceeded to 
do. and took steps substantially as stated by the other witness for 
that purpose. On his cross-examination he says: 


“We commenced laying up on the 9th. It was in the morning. We kept 
at work until the morning of the 10th, and then we began retitting her on 
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the morning of the tenth. We had not completed laying her up when we be- 
gan to refit her. She burned on Monday morning. We started to fit her out 
on the Saturday morning before she burned. We had got the chains up, buc 
we had not put them out. In laying a boat up there it is customary to use 
achain to moor her, and that is why we got the chains up ready to put out,” 


A telegram was produced from Charles H. Blakesly, one of the 
owners, dated at Rochester, December 6, 1892, to Eber Ward, the 
lessee at Detroit, which was as follows: “Where is Northerner? 
lay her op. Cannot permit her to run further.” This telegram 
was received by Mr. Ward before he ordered the boat laid up as 
above stated. Mr. Blakesly testified that when he was advised that 
the Northerner had met with this disaster, and gone to L’Anse, he 
did not in any way consent to her proceeding further on the voyage. 

John Kilderhouse testified that he had owned a great many ves- 
sels, had a good many vessels insured, and testified without objec- 
tion a8 an expert upon the subject, and stated: 

“L understand about a vessel being laid up. When you go to an insurance 
office to get tire insurance, that we are commencing to Jay up. When we 
speak of a vessel being laid up, we simply mean that she has reached the 
port of safety, with the intention of staying there; and, in this matter of work 
to be done, some do more and some less. Some longer laying up than others, 
and some lay up better than others. Sometimes they keep the engine in 


readiness to work all winter. I have known one to have her boiler ready to 
work all winter long. I do not think they lay up generally alike; they vary." 


Edward Smith was sworn for the plaintiffs, was a vessel owner, 
had experience, and was asked as an expert, without objection: 

“Q. When you apply for insurance, what do vou understand by the term 
‘laid up’? A. I usually govern myself to have winter fire insurance placed at 
the expiration of the marine. I don’t think everybody lays up alike. Some 
do more work than others. Everybody does not take out chains. They turn 
over their boats. unless they don’t mind much about taking care of their 
Property. The engiue is not often so it can be used during the winter, un- 
less the vessel has been ashore, or something that required steam to pump 
her during the winter more than could be done by hand; then it might be 
kept: {t would be cheaper. Seventy-five per cent. of the vessels have Ship 
keepers living on board, and they have lamps, of course. Sometimes it takes 
several weeks to lay up a vessel.” 


The defendant offered no evidence, but lays great stress upon the 
fact that after the arrival at L’Anse, and when the vessel was sub- 
stantially laid up under the direction of Capt. Rounds, the master, 
without authority from the owners or the lessee of the vessel, and 
against the express directions of the lessee (Mr. Ward), had con- 
cluded to go to Duluth, and had taken some steps to put the vessel 
in condition to start, but without actually starting or at all changing 
her position, when this intention was abandoned, and the original 
Intention of remaining at L’Anse for the winter, and being laid up 
there, was resumed. 

The learned counsel for the defendant admits that, to justify the 
direction of a verdict, it must clearly appear that the vessel was not 
‘laid up” at L’Anse, within the meaning of the insurance contract, 
and claims that, taking the whole evidence together, such is the 
oulyrational view to be taken of the evidence. In this we cannot con- 
cur. There was certainly some evidence to go to the jury upon the 
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question as to whether the vessel was laid up at the point men 
tioned at the time the insurance was taken and the fire occurred. It 
is clear that the vessel was lying in the harbor of L’Anse, and the 
men upon the vessel were busy in fitting her for winter quarters at 
that point at the time the insurance contract was made (the 9th of 
December); that on the 12th of December, when the fire occurred, 
all intention of proceeding further on the voyage or leaving this 
port of safety had been abandoned, and nothing appears to have oc- 
curred in the interim to have increased the risk or endangered the 
vessel; and, without desiring to express any opinion upon the weight 
of the evidence to influence the Jury upon another trial, we are clear 
that there was evidence, or, at least, there could be drawn infer- 
ences from the evidence, taking it altogether, that the vessel, within 
the spirit and purpose of the contract of insurance, was laid up at 
L’Anse, both at the time of the making of the contract and the time 
of the destruction of the vessel. 

As before said, the policy of insurance was not introduced in evi- 
dence. The counsel for the defendant makes several points upon 
the assumption that the assumed policy had been proved, and its 
conditions violated by the plaintiffs. It is difficult to see how such 
objections can be made, predicated upon a paper that is not in the 
ease. <A blank form of policy appears in the evidence, which the 
defendant seems to assume was the kind of policy that would have 
been issued if it had been filled up, executed, and delivered to the 
plaintiffs; and he makes the point, based upon a paragraph in the 
assumed policy, that, by the terms thereof, it was void if petroleum 
or any of its products of a greater inflammability than kerosene oil of 
the United States standard was kept, used or allowed on the vessel, 
and that it was the undisputed evidence of the master that there 
were in the neighborhood of 2,000 barrels of kerosene oil on the ves- 
sel, which was being carried as a part of her cargo. Assuming that 
this point is available under the circumstances, it is not well taken, 
because it did not appear from the evidence that the kerosene on 
board of this vessel was of greater inflammability than kerosene oil of 
the United States standard. Another point is that the assumed 
policy contained a special provision that “no suit or action on this 
policy for the recovery of any claim shall be sustained in any court 
of law or equity * * * unless commenced within twelve months 
after the fire.” Assuming, again, that this point is available (there 
having been no policy proved), it is a sufficient answer to say that 
this action is not upon the policy. The defendant had refused to 
deliver a policy, and the plaintiffs were consequently obliged to 
bring this action to compel a delivery of the policy and payment of 
the claim. Where the insurance company refuses to deliver the 
policy of insurance, and resists payment of the loss, on the ground 
that no obligation to insure was entered into, it cannot take advan 
tage of a limitation clause that might have been inserted in the pol- 
icy had one been delivered. Smith v. Insurance Co., 62 N. Y. 8; 
Shaw v. Insurance Co., 69 N. Y. 286; Tayloe v. Insurance Co., 9 
How. 390; Hay v. Insurance Co., 77 N. Y. 235. 
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A fnrther point is made by the defendant that the agent Hitch- 
cock misrepresented the condition of the boat as being laid up at 
L’Anse, when it in fact was not so laid up. That was a question 
of fact for the jury, to be passed upon by it, and depends upon the 
fact to be found whether the boat was or was not laid up at the port 
indicated. None of the objections last considered impressed the 
trial court if urged before it, as the verdict was directed solely upon 
the ground that the boat was not laid up at the time of the contract. 
of insurance and of the destruction by fire of the vessel. 

While the plaintiffs demand equitable relief in this action, ane it 
might well have been treated as one of equitable cognizance purely, 
the parties seem to have acted upon the assumption that it wus a 
proper case for the jury, and no point is made here but what it was. 
It can be further treated as such, and a recovery can be had upon 
the parol contract of insurance, if the jury shall find with the plain- 
ie Insurance Co. v. Colt, 20 Wall. 560; Ellis v. Insurance Co., 50 

. Y, 402. 

The verdict for the defendant should be set aside, and a new trial 
ordered, with costs to abide event. All concur. 


(92 Hun, 510.) 
THOMPSON v. CHICK. 


(Supreme Court, Genera] Term, Fifth Department. December 28, 1895.) 


1, LANDLORD AND TENANT—TERMINATION OF SENANCY—NOTICE. 

Where a tenant in possession, under agreement to pay $10 a month for 
an indefinite period, told the landiord, who passed the premises as he was 
moving out, that he was moving to another place, and the landlord stated 
that he would hold the tenant for the rest of the year, the question of 
whether the landlord failed to object to the sufficiency of the tenant's 
notice of his intention to terminate the tenancy, and thus waived the reg- 
ular notice of such intention, was one of fact. 


2. SAME~PAYMENT OF RENT IN ADVANCE. 
The right of a landlord to notice from a tenant of his intention to termi- 


nate a lease providing for the payment of $10 a month for an indefinite 
period is not affected by the fact that the rent was not paid in advance, 


Where jt was paid for specific months. 


Appeal from Wyoming county court. 

Action by Coridon S. Thompson, as executor of the will of Daniel 
H. Prror, deceased, against George Chick, for rent. From a judg- 
ment entered on a verdict directed by the court in favor of plaintiff, 
and from an order denying a motion for a new trial, defendant ap- 
peals, Reversed. 

Argued before LEWIS, BRADLEY, and WARD, JJ. 


0. H. Hopkins, for appellant. 
Mr. Stone, for respondent. 


WARD, J. This action originated in justice’s court of Wyoming 
county, where the plaintiff recovered a judgment of $93.60 and costs, 
for rent claimed by the plaintiff of the defendant upon a verbal con- 
lract for the renting of premises consisting of a house and lot in 
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Attica, Wyoming county, N. ¥Y. The defendant appealed to the 
county court, and a new trial was had before a jury. The jury be 
ing unable to agree upon a verdict, the court directed a verdict for 
the plaintiff, for the amount of his claim; and the defendant ap- 
pealed from the judgment entered upon that verdict, and brings the 
case before us. 

The plaintiff's evidence upon the trial in the county court was to 
. the effect that a few days prior to March 15, 1891, the parties met, 
and agreed that the plaintiff should lease the house and lot to the 
defendant for a year commencing the 15th day of March, and to con- 
tinue for a year, the rent to be payable monthly, at $10 a month; 
that, under this agreement, the defendant entered into possession of 
the premises just prior to the 15th of March, 1891. Defendant paid 
$10 on the rent on the 27th of April, another $10 on June 1st, and 
$10 after defendant vacated the premises. The defendant moved 
out of the premises about the Ist of June. The plaintiff was going 
by the premises, and saw them moving out, and defendant told him 
they were moving to another place. Plaintiff said it did not make 
any difference to him how many houses the defendant rented, as he 
should hold him for the rent for the balance of the year. About a 
week after the defendant moved out, the plaintiff found that the key 
to the premises had been left with his wife, with the notice that the 
defendant was going to move from the premises. Plaintiff refused 
to receive the key. The plaintiff's claim for rent was for the bal- 
ance of the year, or for nine months, commencing with June 15, 
1891 The defendant’s evidence, in which he was sustained by two 
witnesses, was to the effect that the agreement simply was that he 
was to pay $10 a month for the premises; was to commence on March 
15, 1891; that there was nothing said that the defendant should 
hire the premises for a year, and pay $10 monthly, or anything of 
that kind; that he took possession, and vacated the premises, and 
paid the rent, substantially as the plaintiff's evidence disclosed, hav- 
ing left the key of the house with the plaintiff's wife at the time he 
vacated the premises. There was no conflict in the evidence as to 
the notice or knowledge that the plaintiff had of the defendant’s 
moving from the premises, and of his intention to occupy other 
premises, about the lst of June. The learned trial judge directed a 
verdict for the plaintiff, for the reason that 30 days’ notice had not 
been given by the defendant of his intention to vacate the premises, 
and therefore the term had not ceased, and the plaintiff could re 
cover for the balance of the year. 

Before the court was authorized to direct a verdict over the ob- 
jection of the defendant, the evidence must be substantially with- 
out conflict in favor of the theory upon whieh the verdict was di- 
rected. Whether the contract was for a year, the rent to be pay- 
able monthly, or whether it was simply a contract for the hiring of 
a month, and renewal of monthly terms by the payment of monthly 
rents thereafter, with the acquiescence of the parties, was a question 
for the jury; and, in considering that question, we are to give full 
force to the defendant's evidence, and take as favorable a view of it 
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as the evidence will reasonably permit. Without expressing an 
opinion as to the full force of this evidence, we are of opinion that 
the defendant’s evidence did create a question of fact, which should 
have been submitted to the jury. We shall not attempt to analyze 
at length the numerous cases upon the subject of tenancies where 
the termination thereof has been held dependent or not upon notice. 
The examination of a few leading cases will suffice. 

In Gibbons v. Davton, 4 Hun, 451, in speaking of a case where the 
rent was payable monthly and in advance, the court say: 

“It is very clear that the tenancy of the intestate was from month to 
month. Neither party was bound to give any notice to the other in order to 
terminate the tenancy at the expiration of any month. The landlord could 
have removed the tenant by summary proceedings, without notice; so the 


tenant could have lawfully left the premises at the expiration of any month 
Without notice, and without being bound to pay further rent.” 


In Adams v. City of Cohoes (Sup.) 6 N. Y. Supp. 617, where a ten- 
ant, who had occupied the demised premises for several years after 
the termination of his lease, paid rent semiannually, it was held that 
the payment of the rent after the expiration of the term created a 
hew term, expiring at the close of the current year, and requiring 
no notice for its determination; and the principle there laid down 
would seem to be that where a renting is for a specific time, and the 
tenant holds over beyond that time with the acquiescence of the 
landlord, and pays rent, a new term is implied equal to the original 
lem; and; upon the expiration of such new term, the tenant can 
abandon the premises without notice. This case was affirmed in the 
court of appeals (127 N. Y. 175, 28 N. E. 25), and the position of this 
case seems to be sustained by Park v. Castle, 19 How. Prac. 29; Aus- 
tin v. Strong, 47 N. Y. 679; Nichols v. Williams, 8 Cow. 18; People 
¥. Goelet, 64 Barb. 476; People v. Schackno, 48 Barb. 551. 

The court of appeals, in Adams v. City of Cohoes, at page 183, 127 
N.Y. and page 25, 28 N. E., cite with approval Ludington v. Gar- 
lock (Sup) 9 N.Y. Supp. 24. That case was like the one at bar in 
its leading features. Ludington sued Garlock to recover a month's 
rent, from October 20 to November 20, 1888 On the 20th of April, 
1888, Garlock was in possession of the rented premises, under a 
parol agreement to pay $15 a month rent, and at that time Luding. 
ton required him to pay $18 per month if he continued to occupy 
the premises longer than May 1st, as his month would be up the 
20th of April. The contract seems to have been to pay the rent in 
advance, About the 20th of each month, June, July, August, and 
September, Garlock paid the monthly rent of $18; and on October 
Ith or 20th the defendant’s boy came to the office of the plaintiff's 
agent, laid the key to the premises down before him, and said that 
the defendant had moved out, and surrendered the premises, and 
there Was the key. The agent told the boy that he would not accept 
the key, but would hold the defendant for another month's rent. 
About 10 days before that, the agent had been told by the defend- 
ants father-in-law that the eearaees had got another house, and 
Was going to move, and the defendant vacated the premises on the 
loth or 20th of October. The court held, upon this state of facts, 
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that where a defendant is in possession under an indefinite monthly 
renting, and pays his rent in advance, the most that can be inferred 
as to any agreement on the subject of notice to terminate is that rea- 
sonable notice should be given, and that the failure of the landlord 
to object to the sufficiency of the notice when it was given, and until 
after the tenant had moved out and tendered the key, was a waiver 
of regular notice. Judge Merwin, who pronounced the opinion in 
that case, makes a careful examination of the leading cases upon the 
subject, and concludes: 

“When the defendant paid the month’s rent, there became a fixed and 
definite tenancy for a month. There was no agreement by the defendant to 
take the premises for any longer period. If, however, he held over or paid 


for any month, the tenancy was for that time renewed. und, as renewed, ex- 
pired at the end of the month, unless some further action was taken.” 


It is true, in the case at bar the rent for the month succeeding the 
first was not paid strictly in advance, but each $10 was paid for 
specific monthly periods, and accepted as such; and as to the crea- 
tion of monthly tenancies after the expiration of the first term by 
the payment of monthly rent, with the acquiescence of the parties, 
it is immaterial whether the payment be at the commencement of the 
month, or at a later period in the month. Then, if notice were 
required, under the last case cited, the question should have been 
submitted to the jury as to whether such notice was a reasonable one, 
and whether the plaintiff had not waived the giving of the regular 
notice by failure to object to the notice as insufficient. — 

We have reached the conclusion that it was error in the court to 
direct a verdict for the plaintiff. The judgment and order should 
be reversed, and a new trial ordered in the county court, with costs 
to abide event. All concur. 


(1 App. Div. 77.) ‘ 
SMITH et al. v. MUNROE et al. 


(Supreme Court, Appellate Division, First Department. January 24, 1896.) 


ASSIGNMENT—RIGHTS OF PREFERRED CREDITORS—FRAUD. 

A preferred creditor, whose claim is paid before the assignment, valid 
as between assignor and assignee, is attacked, cannot be compelled by 
other creditors to make restitution of the money paid him, merely because 
he, knowing of the insolvency of the assignor, made loans to him, with 
an agreement that the loans should be kept secret, and that, in case of an 
assignment, he should be preferred, though, after the making of the loans, 
the other creditors made sales to the assignor, as such facts do not consti- 
tute a fraud on the other creditors. 


Appeal from special term. 

Action by Alfred H. Smith and others against John Munroe and 
others, impleaded. From a judgment on an order sustaining a de- 
murrer to the complaint, plaintiffs appeal. Affirmed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, and O’BRIEN, JJ. 


Franklin Bien, for appellants. 
G. A. Strong, for respondents. 
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PATTERSON, J. The general assignment of Wickham & Co. to 
Newitter was valid as between the assignor and assignee. Before 
it was attacked by creditors the preferred indebtedness of Munroe & 
Co. was paid. It was an honest debt, actually due, and, as said 
before, the trust to pay which was fully performed before the assign- 
ment was challenged. Ordinarily, that would suffice to protect 
creditors situated as Munroe & Co. were. Knower v. Bank, 124 N. Y. 
560, 27 N. E, 247. But it is claimed by the plaintiffs that circum- 
stances intervene to render the doctrine of the case cited inapplicable 
here. It is alleged in the complaint that Wickham & Co., the assign- 
ors, being insolvent, and having been so for a long time, borrowed 
sums of money on bankers’ credits from the defendants Munroe & 
Co; that these amounts were loaned by Munroe & Co. with full 
knowledge of such insolvency; that such loans were to be kept secret; 
that, in case Wickham & Co. should make an assignment, Munroe & 
Co. should be preferred for their claims; that, had the plaintiffs 
(judgment creditors seeking to avoid the assignment) known of their 
debtors’ insolvency, and of the secret arrangement, they would not 
have sold the merchandise to the assignors. And on these allega- 
tions, coupled with the averments necessary to a standing in court 
to attack the assignment, the plaintiffs claim thev have presented a 
prima facie case entitling them to relief against the defendants Mun- 
roe & Co. to compel them to make restitution of the money paid 
them by the assignee. 

Qn demurrer to the complaint, it was held, at special term, that 
facts sufficient to constitute a cause of action were not pleaded, and 
in this conclusion we concur. The advancing of money to Wickham 
& Co. while that firm was insolvent was not fraudulent on the part 
of either the borrower or lender. That very transaction may have 
been resorted to to extricate the borrower from insolvency. Con- 
cealment of the transaction was not a fraud, because its divulgence 
might have precipitated disaster, and prevented the object of the 
loan. Nor were insolvency and suppression of knowledge thereof 
hecesaarily fraudulent in Wickham & Co.’s dealings with the plain- 
tiff. Nichols v. Pinner, 18 N. Y. 295. Something more is required 
to render them so. The complaint fails to allege that Wickham & 
Co. neither intended nor expected to pay for the goods bought of the 
plaintiffs, or believed or had reason to believe they would not be able 
to pay for them. Thus far, then, for all that appears in the com- 
plaint, Wickham & Co., being insolvent, applied for loans of money to 
Munroe & Co. to aid them in their business. These loans were made, 
and they were kept secret. But something more took place. The 

rowers promised to prefer the lenders in the event of their being 
compelled to make an assignment for the benefit of creditors. Even 
this superadded fact does not make Munroe & Co. liable in equity to 
the plaintiffs. The conditional agreement was not a fraud on credit- 
ors. As was said in Bank v. Whitmore, 104 N. Y. 304, 10 N. E. 524: 
“A failing debtor may wake an assignment preferring one or more cred- 
tors because he is under a legal, equitable, or moral obligation to do BO, 


of he may do it from mere caprice or fancy, and the jaw will upbold such 
a0 assignment honestly made. If he may make such an assignment with- 
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out any antecedent promise, why may he not make it after and in pursu- 
ance of such a promise? How can an act otherwise legal be invalidated 
because made in pursuance of a valid or invalid agreement honestly made? 
{n Smith v. Craft. 11 Biss. 340, 12 Fed. 856, Judge Gresham held that such 
a conditional agreement for a future preference was a fraud upon creditors. 
But in the same case (17 Fed. 705), upon a rehearing, Judge Woods held 
chat the same agreement was not fraudulent, and in a very satisfactory 
opinion showed that such an agreement as we have here, for a future pref- 
erence in case of insolvency, is not a legal fraud upon creditors. See, also, 
Walker v. Adair, 1 Bond, 158, Fed. Cas. No. 17.064; Anderson v. Lachs, 59 
Miss. 111; Spaulding vy. Strang, 37 N. Y. 145, 38 N. Y. 9; Haydock v. Coope, 
53 N. Y. GS.” 


None of the acts complained of. segregated or aggregated, consti- 
tuted a cause of action against Munroe & Co., and the interlocutory 
judgment sustaining the demurrer should be affirmed, with costs and 
disbursements. All concur. 


(1 App. Div. 118.) 
MERRILL v. WAKEFIELD RATYIAN CO. 


(Supreme Court, Appellate Division, First Department. January 24, 1896.) 


MASTER AND SERVANT—TERMINATION OF EMPLOYMENT. 

Prior to the formation of a new corporation, which took the New York 
business of defendant, a corporation of another state, plaintiff had been 
general manager of its New York oftice, with an annual salary. He be 
came president and a director of the new corporation. to which offices no 
salary attached directly, but his old one continued in force, being paid by 
checks of the new company. On defendant's requesting his resignation 
of the new company, “and that his connection with the business cease 
upon its acceptance,” he tendered his resignation unconditionally, which 
was accepted by letter directing him to terminate his connection with the 
company the next day, and authorizing him to draw his salary to the end 
of the month. He accepted such payment, and, without objection, turned 
over everything in his possession connected with the business, and never 
again offered his services. Hcld that, even if any contract of employment 
between plaintiff and defendant existed at that time, it was terminated 
by mutual agreement. 


Appeal from circuit court, New York county. 

Action by Simon M. Merrill against the Wakefield Rattan Com- 
pany. From a judgment dismissing the complaint, plaintiff appeals. 
Affirmed. 


Plaintiff is a resident of New York City, and defendant a Massachusetts 
corporation, with its principal office in Boston. Prior to January 1, 1892, 
plaintiff had been for a long time general manager of defendant's office, at 
924 Broadway, in the city of New York, at an annual salary of $2,500, In 
March, 1892, a new corporation was formed,—the Waketleld Rattan Company 
vf New York.—which took over the New York business of the defendant. 
rhe title to the property in New York was transferred to it. and it opened 
a bank account in its own name. Plaintit® became the president and a di- 
rector of this company. No salary attached directly to the oflices, but his 
old one continued in foree, and was paid by cheeks of the New York com- 
pany. His duties remained, in character, the same; but his services now 
forwarded a business which, in name, belonged, not to defendant, but to the 
New York company. On February 15, 1803, defendant wrote to plaintiff, 
requesting his resignation as president and director of the New York com- 
pany, and that his cannection with the business cease upon its acceptance. 
The next day he wrote, tendering his resignation unconditionally. The day 
succeeding, defendant wrote, accepting the resignation, authorizing him to 
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draw his salary to March lst, and directing him to terminate his connection 
with the company at the close of business the next day, February 18th. 
He sues to recover the unpaid balance of salary for the year 1893 at the 
rate of $2.500 per annum. He was defeated upon the ground that he en- 
tered the service of the New York company on March 11, 1892, and that the 
defendant ceased to be liable to him from that date. 


Argued before VAN BRUNT, P. J., and BARRETT, WILLIAMS, 
O'BRIEN, and PATTERSON, JJ. 


Bacon & Van Steenbergh, for appellant. 
John 8. Davenport, for respondent. 


BARRETT, J. We need not consider the point upon which the 
complaint was dismissed, nor the reasons given by the learned judge 
for the dismissal, It was properly dismissed, if, for any reason, 
the plaintiff had no legal claim against the defendant. Now, as- 
suming that the contract relation between the parties was unaf- 
fected by the formation of the New York company, or by the posi- 
tion in that company which the plaintiff took, still that contract re- 
lation terminated by what transpired when the plaintiff finally 
retired. At that time he not only resigned from the New York com- 
pany, but completely severed his connection with the defendant's 
business. He did not resign with a reservation, did not even sug- 
gest a continuing contract with the defendant. and never again of- 
fered his services. On the contrary, although his resignation oc- 
curred on the 18th of February, he accepted his salary fur the cur- 
rent month, namely, until the 1st of March, and then, without a 
word of complaint or objection, turned over to his successor the 
keys of the store, and the books of account and papcrs in his posses- 
sion. It is quite immaterial how the resignation was brought about. 
The defendant requested it, and the plaintiff gave it. Possibly,— 
probably, even,—a refusal to resign would have been followed by a 
dismissal, but still there was no compulsion. There was a strong 
intimation of what was impending, but there was in fact no dismis- 
sal and no breach. The contract was canceled by mutual consent, 
and that is necessarily the end of plaintiff's case. 

The complaint was properly dismissed, and the judgment ap- 
pealed from should be affirmed, with costs. All concur. 


————— 


(1 App. Div. 113.) In re TRACY 


(Supreme Court, Appellate Division, First Department. January 24, 1896.) 


AtrorNey awn CLIENT—COLLECTIONS ON PERCENTAGE—Partial, PayMeENts. 

An attorney who takes a claim on a contingent fee of 20 per cent. of 
the recovery is entitled, on settling the claim for a certain amount cash, 
and the balance in secured notes of the debtor, to retain only 20 per 
cent. of the cash payment, though he voluntarily turns over to his client 
the notes and securities; he having no right to retain the balance of the 
cash either in payment or as security for any sum be will be entitled to 
on payment of the notes. 


Appeal from special term, New York county. 
V.3/N.Y.6.n0.1—5 
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Summary proceeding to compel Rollin Tracy, an attorney, to pay 
a certain sum to his client, Livingston Jaques. From an order di- 
recting the payment, the attorney appeals. Affirmed. 

On April 6, 1893, the petitioner, Livingston Jaques, placed with Rollin 
Tracy, the appellant. a claim against one Hollins for collection. At this time 


he paid appellant $50 on account of prospective disbursements. The receipt 
therefor reads as follows: 


“April 6th, 1893. 
“In Re Livingston Jaques vs. Hollins... 

“Received, on account of disbursements, $50, in this case; and Mr. Jaques 
is to advance funds necessary for disbursements as same may be needed, 
and aid with his advice and knowledge of facts; and, in the case of recovery, 
I am to have 20 per cent. of the recovery, and, in cuse of no recovery, no pay. 

“Rollin Tracy.” 


Appellant on April 13, 1893, obtained from Hollins, in settlement. a cash 
payment, and the delivery of four notes secured by collateral. In February, 
1895, after numerous demands for information, petitioner obtained from ap- 
pellant an admission that $1,547.28 had been collected. The order appealed 
from directs payment of SU per cent. of this amount, less $400 already paid 
to petitioner. The appellant claims that the relation of client and attorney at 
law did not exist between himself and petitioner; also, that he was entitled 
to retain the money collected as security for his commission on the unpaid 
balance of the claim; also, that the amount in his hands was subject to a 
counterclaim for prior services and disbursements in another matter. 


Argued before VAN BRUNT, P. J., and BARRETT, PATTER. 
SON, O'BRIEN, and WILLIAMS, JJ. 


Charles Duane Baker, for appellant. 
William H. Sage, for respondent. 


BARRETT, J. It is clear that the relation between the parties 
was that of attorney and client. Mr. Jaques sought the services of 
a lawyer, and not of a mere collecting agent. The receipt plainly 
indicates the understanding, and all the facts point to the profes- 
sional relation. It is equally clear that the attorney was entitled 
to his percentage only upon the amount collected, and the petitioner 
was entitled to a settlement on that basis, from time to time, as col- 
lections were made. Otherwise he might have been compelled to 
wait vears for his money,—as long, in fact, as the attorney should 
insist that there was a chance of collecting anything more. It is 
true that, before the commencement of this proceeding, the attorney 
voluntarily turned over to the petitioner the notes and collateral, 
but this in no way alters the latter's right to payment. Conceding 
that the former had a lien thereon, surrendering it does not affect 
the petitioner's right to 80 per cent. of the sums previously collected, 
nor does it affect the attorney's right to 20 per cent. of such sums 
as may hereafter be collected by the respondent. 

As to the counterclaim, we think the attorney has wholly failed 
to make out a case. This counterclaim rests upon the unsupported 
statement of the attorney. We cannot, in this connection, overlook 
the fact that the attorney's course with regard to the subject of the 
application vas anything but straightforward. His credibility is 
thus weakened. When, therefore, we tind that this counterclaim 
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was not made at a time when, if just, it would have been natural to 
assert it, that it is fully denied, and that such denial is not only 
credible in itself, but is corroborated in various particulars by dis- 
interested witnesses, we cannot but conclude that it is an after- 
thought, that it is without merit, and that it is put forward merely 
to delay and obstruct the respondent in his effort to secure payment 
of what is clearly due him. The petitioner was bound to make out 
a clear case against the attorney (In re Knapp, 85 N. Y. 284), and he 
hasdone so. To prevent the exercise of the court’s summary power 
in dealing with such a case, the attorney was required to do some- 
thing more than make assertions by way of counterclaim. These 
assertions should at least have been sufficiently supported to call 
for more formal investigation. The client should not be required, 
under such circumstances as these, to spend time and money in col- 
lecting from the attorney that to which, upon his side of the case, 
he is plainly entitled (Bank v. Todd, 52 N. Y. 489; Waterbury vy. 
Eldridge (Sup.) 5 N. Y. Supp. 324), and against which there is no 
well-founded or substantial offset. 
The order appealed from should be affirmed, with $10 costs and 
the disbursements of the appeal. All concur. 


(App. Div. 110) 
MEYER v. LEXOW. 


(Supreme Court, Appellate Division, First Department. January 24, 1896.) 


RECEWER—CoNTRACTS—ACTION. 
_A temporary receiver, whose authority is limited to that conferred by 
Code Civ. Proc. $§ 1788, 178%, cannot, as such, be sued on a contract, ex- 
jress or Implied, which he was not authorized by the statute or an or- 
der of court to make; his lability, if any, being individual. 


Appeal from circuit court, New York county. . 

Action by John H. Meyer against Clarence Lexow, as receiver of 
the F. J. Keldenberg Company. From a judgment for defendant, 
plaintiff appeals. Reversed. 

Argued before VAN BRUNT, P. J.. and BARRETT, WILLIAMS, 
O'BRIEN, and PATTERSON, JJ. 


Henry B. Kinghorn, for appellant. 
Bernard J. Isecke, for respondent. 


BARRETT, J. Upon the 7th of April, 1893, the defendant was 
appointed temporary receiver of the property of the F. J. Kelden. 
berg Company. He was not directed by the court to sell the prop- 
erty, and his authority was limited to that conferred by sections 
Li88 and 1789 of the Code of Civil Procedure. The plaintiff claims 
that he was employed by the defendant as a truckman, and that the 
defendant, through an agent, agreed to pay him $28 per week. He 
also claims a small sum upon a quantum meruit. 

The defendant was not authorized, as receiver, to make the con- 
tract sued npon, and the plaintiff's complaint should have been dis. 
missed. If Mr. Lexow was liable at all, it was individually. The 
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case is directly within the rule laid down in Sayles v. Jourdan (Sup.) 
2 N. Y. Supp. 827, and Rogers v. Wendell, 54 Hun, 540, 7 N. Y. Supp. 
781, and 8 N. Y. Supp. 515. These authorities follow the principle 
enunciated in the cases against executors, administrators, trustees, 
and assignees, as such. New v. Nicoll, 73 N. Y. 127; Schmittler v. 
Simon, 101 N. Y. 557, 5 N. E. 452; Willis v. Sharp, 113 N. Y. 591, 
21 N. E. 705; Mygatt v. Wilcox, 45 N. Y. 309; Ferrin v. Myrick, 
41 N. Y. 319. Here the receiver did not attempt to exempt himself 
from individual liability by an express agreement to that effect. 
Nor could he charge the estate, even by express agreement, as he 
was not authorized by the court or the statute to continue the busi- 
ness, or to dispose of the property, or to employ’a truckman. A 
receiver cannot, as was said by Andrews, J., in Vilas v. Page, 106 
N. Y. 451, 18 N. E. 743, “of his own motion contract debts charge- 
able upon the fund.” He may incur expenses necessary for the 
preservation of the property; but even these should, as a rule, be 
incurred under the authority of the court. If properly made, they 
will be allowed upon his accounting. The right of action, however, 
upon a receiver’s promise to pay, is, ordinarily, against the individ- 
ual. He has no responsible principal behind him for whom he may 
so promise. This rule applies, logically, to an implied as well as 
to an express promise. The person emploved must look to the per- 
son employing him. That is the gist of the matter. The same rule 
applies to the quantum meruit count. The employment, if made, as 
it was not authorized officially, was necessarily personal. 

The judgment should be reversed and a new trial ordered, costs 
to the appellant to abide the event. All concur. 


(1 App. Diy. 124.) 
EXKORN vy. EXKORN. 


(Supreme Court. Appellate Division, First Department. January 24, 1896.) 


LIMITATION OF ACTIONS—WHEN Cause ACCRUES—MISTAKE. 

The statute of limitations begins to run against the cause of action to 
reform a deed on the ground of mistake at the time of the delivery of 
the deed, and not at the time of the discovery of the mistake; the rule 
as to the discovery of the facts being limited by the Code of Civil Pro- 
cedure to fraud. 


Appeal from special term, New York county. 

Action by Anton Exkorn against Paulina Exkorn to reform a 
deed. From a judgment in favor of plaintiff entered on the decision 
of the court, defendant appeals. Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, WILLIAMS, 
O’BRIEN, and PATTERSON, JJ. 


Frederick Seymour, for appellant. 
Frederick A. Botty, for respondent 


BARRETT, J. The action was brought to reform a referee’s deed 
by inserting the plaintiff's name as cograntee with the defendant. 
No fraud is alleged, and the case rests solely upon an allegation of 
mistake. The deed was delivered in July, 1877, and the action was 
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commenced in August, 1894. The defendant pleads the 10-year stat- 
ute of limitations. The plaintiff acknowledges that this would be 
fatal but for the fact that he did not discover the mistake until 
October, 1884. But the running of the statute did not depend upon 
the discovery of the mistake. That was the general rule in equity 
before the Code. The detvisions of courts of equity then placed 
mistake upon the same footing in this regard as fraud. Under the 
Code, however, the rule as to discovery of the facts is limited to fraud; 
and all other cases are excluded from its operation. 

As was said by Allen, J., in Oakes v. Howell, 2¢ How. Prac. 151: 

“From the absolute obligation of the present statute upon the courts, and 
ts clear application to every case that can arise, and to every form of ac- 
tion, by every principle of statutory coustruction the cases of mistake and 
i are excluded from the exceptious in favor of actions for relief from 

ud, 

This case has been repeatedly cited with approval, and was fol- 
loved in Hoyt v. Putnam, 39 Hun, 402, 406, and Sprague v. Cochran, 
10 Hun, 513, 24 N. Y. Supp. 369. 

We think the rule is sound. The court cannot read the discovery 
provision into section 388 of the Code of Civil Procedure. The legis- 
lature in this connection acted advisedly and deliberately, both with 
recard to inclusions and exclusions. Had it been so intended, it 
would have been as easy and simple to provide for the discovery of 
facts constituting mistake as of facts constituting fraud. The legis- 
lature has not done so, and consequently the cause of action here . 
accrued upon the delivery of the deed. 

Upon the facts, however, we have no doubt that in July, 1882, the 
plaintiff had full knowledge that his wife was the sole grantee in the 
deed. He made an affidavit then, stating that he had read over his 
wifes affidavit in which this assertion appears, and that his wife’s 
aflidavit was true to his own knowledge. There are other facts, too, 
from which the conclusion is inevitable that in the year 1882 plaintiff 
was fully acquainted with the circumstance of which he now com- 
plains. Indeed, the case throughout rests upon a very slight foun- 
dation. The evidence of mistake waS far from clear or convincing; 
and we think that the complaint should have been dismissed upon the 
merits, The truth is that the plaintiff put the property in his wife’s 
hame at a time when they were living happily together. Now that 
they have separated, he naturally wants the property back. As that 
8 impossible, he would, at least, like to share it. The law cannot 
helphim. Upon both the facts and the law. the judgment should be 
reversed, and a new trial ordered, with costs to the appellant to 
abide the event. All concur. 

( App. Div. 61.) 
ROBERTSON v. NATIONAL STEAMSHIP CO., Limited. 
Supreme Court, Appellate Division, First Department. January 24, 1896.) 


CoxtRacts~—Varipity—PLACE OF PERFORMANCE. 
A bill of lading, made in I'rance, providing for the transportation of 
goods frou Havre, France, to London, and from London to New York, is 
Dot governed by the law of England, as {ft was made, and to be performed 
mainly, outside of England. 
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Appeal from superior court of New York City, special term. 

Action by Julius Robertson against the National Steamship Com- 
pany, Limited. There was a judgment in favor of plaintiff, and de 
fendant appeals. Affirmed. 

The action was brought to recover damages for injuries to a quantity of 
goatskins which were shipped from Havre, France, consigned to the plain- 
uff in New York. The shipment was made under a bill of lading, executed 
in France, bearing the heading, ‘“‘Through from Havre to New York,” where- 
in, among other things, the defendant acknowledged the receipt of the skins 
in good order at Havre, to be forwarded by the steamer Wolf to London, 
and to be there transshipped upon the steamer Cauada for New York, sub- 
ject to certain exceptions and conditions therein contained. Among these 
were the following: That defendant should not be liable for loss or damage 
resulting from sweating, rain, spray, or inherent deterioration, nor (under 
the through bill of lading) where the damage was done while the skins were 
not actually in the possession of defendant, or shipped on board its steamer. 
The skins were transported by the steamer Wolf from Havre to Southamp- 
ton, thence by railroad to London, and thence by defendant's steamer Can- 
ada to New York. Neither the steamer Wolf nor the railroad were owned 
or operated by the defendant, but by outside parties. When the skins 
reached the plaintiff in New York, it was claimed they had been consider- 
ably injured by having been wet. The trial court decided that the injury 
to the skins was not caused by any negligence or breach of duty on the 
part of the defendant, and that whatever injury there was resulted from 
causes for which the defendant was not responsible; that its lability was 
only for such injuries as resulted while the skins were actually in its cus- 
tody in London or New York, or while being transported on its steamer from 
London to New York. 


Argued before VAN BRUNT, P. J., and BARRETT, WILLIAMS, 
PATTERSON, and O'BRIEN, J.J. 


Ek. P. Wheeler, for appellant. 
John Chetwood, for respondent. 


WILLIAMS, J. There was a conflict of evidence as to where 
the skins were injured, and as to the cause of such injury. We are 
of opinion the decision of the trial court should be sustained, and 
the judgment affirmed. The finding that the cause of the injury 
was within the exceptions—sweating, rain, spray, or inherent de- 
terioration—is supported by the evidence. The trial judge heard 
the evidence, and saw and heard the witnesses produced before him; 
and his conclusion as to the facts should not be disturbed. More 
than this, there was evidence tending to show that the injuries to 
the skins were received while they were being transported from 
Havre to London. For such injuries the defendant is not liable un- 
der the bill of lading. It was a through bill, from Havre to New 
York, and the skins were not actually in the possession of the de- 
fendant, or shipped upon its steamer, until their arrival and deliv- 
ery in London, within the meaning of the contract. 

The contention that the provisions of the bill of lading were ille- 
gal, under the statutes and laws of England, should not be upheld. 
Even if such statutes were applicable to such a contract when made 
in England, and the laws of England were ar claimed, they are not 
applicable to this contract, because it was made in France, and was 
to be performed, mainly, outside of England. It was a good con- 
tract under the laws of New York. Reed v. Express Co., 48 N. Y. 
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466; Ricketts v. Railroad Co., 59 N. Y. 637. We think the contract 
was one the parties might legally make, and that it was binding 
upon them. 

The judgment should be affirmed, with costs. All concur. 





(1 App. Div. 34.) 
CONNER et al. v. WATSON et al. 


(Supreme Court. Appellate Division, First Department. January 24, 1896.) 


DOWER—DEVISE, 

Where testator directs his executors to distribute his estate among his 
widow and children in such a manner as in their judgment should be 
best. the widow is not put to her election between the will and her right 
to dower in addition to the provision made for her in the will. 


Appeal from special term, New York county. 

Action by Caroline M. Conner and others against Ann E. Watson, 
as executrix, and others, for partition. From an interlocutory judg- 
ment denying the right of Ann E. Watson to dower, she appeals. 
Modified. 

The appellant’s right to dower in some portions of the real estate sought to 
be partitioned is not adjudged, and of this she complains. James M. Conner, 
at the time of bis death, was the owner of an undivided interest in the real 
estate. He left the appellant, his widow, and several children; and he left 
4 will wherein he instructed his executors to distribute, and apportion to his 
widow and children, his estate, in such a manner and at such times as should, 
in their judgment, be for the best interest of his widow and children, and 
fave such executors full power to sell as much of his real and personal 
property as they should deem best, and to invest or distribute the proceeds 
of such sales as they deemed best for the interest of all. The plaintit® ac- 
cepted the provisions of the will made for her benefit. and claims she is also 
entitled to dower in the real estate sought tu be partitioned. 


Argued before VAN BRUNT, P. J., and BARRETL, WILLIAMS, 
and PATTERSON, JJ. 


Clarence D. W. Rogers, for appellant. 


WILLIAMS, J. Under the will the widow and children were en- 
titled to. an equal proportion of the property. 1 Rev. St. pt. 2, e. 1, tit. 
¢,$98—which provides that where a disposition under a power is 
directed to be made to or between several persons, without any speci- 
heation of the share or sum to be allotted to each, all the persons 
designated shall be entitled to equal portions. Such being the 
construction of the will, the question raised here is settled by the 
authority of Konvalinka v. Schlegel, 104 N. Y. 125, 9 N. E. 868, and 
the cases therein referred to. In that case the will, after providing 
for the payment of debts and some specific legacies, gave the residue 
of the estate to the executors, to sell and dispose of the same, and 
divide the proceeds equally between the widow and children, share 
and share alike. It was held that the widow was not put to her 
election, but waa entitled to dower in addition to the provision made 
for her in the will; that the devise to the executors was void as a 
trust, but valid as a power in trust, and the lands descended to the 
tire subject to the execution of the power; and that the execution 
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of such power was not inconsistent with the dower interest, but the 
sale would be subject thereto. The appellant here is clearly entitled 
to dower as claimed by her, and provision should be made for it in the 
interlocutory judgment appealed from. 

The judgment should be modified accordingly, and as modified 
affirmed, with costs to appellant from the fund out of which dower is 
payable. All concur. 


(1 App. Div. 105; 14 Misc. Rep. 571.) 
REYNOLDS vy. MOORE et al. 


(Supreme Court, Appellate Division, First Department. January 24, 1893.) 


REFERENCE—MIsconpuct OF REFEREE—SETTING ASIDE REPORT. 

On an application to set aside the report of a referee for misconduct, it 
appears that the referee conversed with defendant’s counsel on the merits 
of the case, in the absence of plaintiff’s counsel, saying that he thought 
he would have to decide in defendant’s favor; that he was writing an 
opinion on the case, and plaintiff's testimony was unsatisfactory, and 
needed corroboration. The referee further stated to defendant’s counsel 
that the stenographer would look to him for payment of the bill. The 
counsel objected to the bill as excessive, and refused to pay it. About 
a month later, the referee reported in favor of plaintiff, and it then ap- 
peared that plaintiff had paid the stenographer’s bill in full. Held, that 
the report should be set aside. 


Appeal from court of common pleas, special term. 

Action by William J. Reynolds against the mayor, aldermen, and 
commonalty of the city of New York, Joseph Moore, and the Mt. 
Morris Bank, to foreclose a mechanic’s lien, originally brought in the 
court of common pleas of the city and county of New York. An 
order denying a motion to set aside the report of the referee for mis- 
conduct was entered June 3, 1895, and an appeal therefrom was taken 
to the general term of the court of common pleas, and was argued 
at the November term following, before Judges BISCHOFF and 
PRYOR. The judges failed to agree, and a reargument was ordered. 
The reargument now comes on for hearing in the appellate division 
of the supreme court, to which all litigation pending in the superior 
city courts on January 1, 1896, was transferred by the judiciary order 
of the constitution of 1895. Reversed. 

On the hearing in the general term of the court of common pleas, 
Judges BISCHOFF and PRYOR each delivered an opinion (December 
2, 1895), as follows: 


BISCHOFYE, J. Where the fact of the operation of undue influence upon 
a referee is actually proven, the courts have never hesitated to set aside the 
report on motion, and this irrespective of the degree of the influence and 
its probable weight with the referee when rendering his decision. But the 
charges must be established by aftirmative proof, and no rule of policy ren- 
ders a mere opening for surmise or suspicion of their truth sufficient to re- 
but the presumption of rightful action upon the official's part. The recon- 
sideration by him of an opinion informally expressed to counsel has little, 
if anv, weight in the matter. Gray v. Fisk, 12 Abb. Prac. (N. 8S.) 213; 
Ayrault v. Sackett, 17 How. Prac. 507. In this case the charge made was 
met by the oaths of opposing aftiants, and a conflict of evidence as to the 
fact resulted. Apart from the evidence for the respondent, offered in the 
form of affidavits, uncontradicted testimony was given in open court in 
absolute disproof of the claim that the referee had any pecuniary interest 


. : : a BS 
er he ee oe eee ee 


Sup. Ct.) REYNOLDS U. MOORE. 7 98 


in the stenographer’s fees, which alleged interest formed the basis of the 
charge made; and since the learned judge below, having the witness before 
him, was impressed with the truth of this evidence, we are not to hold that 
the contrary was to be taken as proven merely upon the controverted alle- 
gations of the opposing affidavits, showing circumstances which might be 
viewed either aS supporting a suspicion of irregular action or the reverse. 
The whole question was one of fact, and the result arrived at in the origi- 
nal tribunal, that the moving party’s position was not sustained by proof, 
should remain undisturbed. 

Order attirmed, with $10 eosts and printing disbursements, 


PRYOR, J. The learned judge at special term refused to set aside the 
‘eport of the referee, for insufficient evidence of “the charge of corruption 
and malfeasance.” I do not understand that, by the law of New York, 
proof of a mercenary or improper motive in his decision is requisite to in- 
validate a referee's report. In Stebbins v. Brown, 65 Barb. 272, while a 
case was pending before a referee, he accepted a revainer in a cause from 
the plaintiff. Held, that on this ground alone the report should be set aside; 
the court saying that “we do not deem it important to inquire whether the 
decision of the referee was or was not affected favorably to the plaintiff 
by his retainer. * * * The rule should be inflexible that such a fact 
Will, ipso facto, avoid the report of a referee. No other rule will protect 
the referee from the approach of temptation, or shield the administration of 
justice from, the suspicion of impurity.” Jn Yale v. Gwinits, 4 How. Prac. 
2s. where a referee, during an adjournment, personally examined a piece 
of machinery the utility of which Was the subject of the litigation, and re- 
ceived explanation of its operation by two of plaintiff's witnesses, without 
the knowledge or consent of the defendant, a report in favor of the plain- 
tiff was set aside; the court saying that ‘‘a referee ought not to place himself 
in a situation which may expose him to be influenced in his decision by 
conversations with third persons, in the absence of the parties.” In Dorion 
¥. lewis, 9 How. Prac. 1, speaking of private conversations of a referee 
with the attorney of a party, the court said: “A referee, under such circum- 
stances, owes it to himself, not only to avoid all improper influences, but 
even the appearance of evil. Whether satistied with the decision or not, 
Do one should be left, for a moment, to question its fairness." In Roosa y. 
Turnpike Road Co., 12 How. Prac. 297, “although nothing in the case would 
justify the conclusion that the referee had, in the least degree, intended to 
swerve from an honest discharge of his duty,” his report was set aside; 
the court saying: “All agree that the administration of the law must be 
pure and impartial. But it {s scarcely less important that the conduct of 
those to whom its administration is intrusted should be such as to furnish 
fo those who litigate no just ground of suspicion.” In Carroll v. Lufkins, 
“) Hun, 17, the court said that “whether or not the referee had been influ- 
enced or was likely to be influenced” by the fact alleged against him “is 
Immaterial. He may be affected by it unconsciously; and the rule sug- 
gested should prevail, if for no other reason, to protect referees from tempta- 
lion and the suspicion of having been intluenced by improper motives.” In 
Greenwood vy. Marvin, 29 Hun, 99, in attirming an order setting aside the 
port of a referee, the court said: “Referees ought. like jurors, to be vigi- 
lant to avold evil; to avoid taking a line of conduct which may atfect their 
freedom of mind and neutrality. Ex parte treaties and conversations with 
either party as to any fact, point, or fee ought to be avoided.” In Burrows 
¥. Dickinson, 35 Hun, 492, In setting aside the report of a referee, the court 
at general term said: “Even the appearance of improper influence and bias 
must be avoided. If it is not, the confidence of the public in this mode of 
tral will be utterly subverted and destroyed, and injustice will likewise be 
Promoted through the neglect, if not by the direct countenance and approval, 
of the courts themselves. That is only to be prevented by vindicating the 
right of the parties to an impartial and independent trial.” In Livermore 
¥. Bainbridge, 14 Abb. Prac, (N. S.) 227, the report of the referee, “a gen- 
leman of high standing and character,” was set aside because he had ad- 
vised the party against whom he was about to decide to a compromise, and 
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this although his suggestion and its rejection by the unsuccessful party 
had no influence upon his mind; the court, per Davis, J., saying: “We think 
it improbable that the referee was affected by the mistake he made; but 
the interests of justice require that the general rules designed to prevent sus- 
picion of impurity in its administration should be rigidly adhered to.” Ibn 
Leonard vy. Mulry, 93 N. Y. 392, although there was “no evidence that, in 
reaching a conclusion in favor of the plaintiff, there was either interest or 
improper conduct on the part of the referee,’ the court of appeals suys: 
“Nor was it necessary to inquire whether the referee would be influenced by 
the new relation which he sustained to the cause. He might be affected 
by it unconsciously; and the rule of exclusion has regard, not so much to 
the motives which in any given case may be supposed to bias the judge as 
to the apprehensions or even the over-anxious suspicions of litigants, and the 
preservation of confidence in the administration of justice.” These authorities 
I adduce, not as adjudications upon the facts of this case, but as propound- 
ing the rule that should be observed in its determination. 

What are the conceded facts of the case,—admitted, I mean, by the ref- 
eree? That, at a private interview which he solicited, he said to defend- 
ants’ counsel that he thought he would have to decide in defendants’ favor, 
and he was then writing an opinion in the case; that he suggested the sub- 
ject of stenographer’s fees, and thereupon a dispute arose between the ref- 
eree and the counsel as to which party should pay them, the referee con- 
tending that, by stipulation, the successful party should pay the whole fees, 
while defendants’ counsel insisted that he should pay only half; that the 
referee said the successful party would have to pay the referee's fees and 
the stenographer'’s, and that the stenographer looked to him (the referee) for 
payment of his fees; that defendants’ counsel stubbornly declined to pay 
more than half of the stenographer’s fees: that this stenographer had been 
substituted by the referee instead of one already engaged by the parties; that. 
in the end, the referee gave his report to the plaintiff, who paid him all the 
fees of the stenographer. Assuming, as the referee alleges, that his change 
of opinion in the case was the effect of a subsequent brief from the plain- 
tiff's attorney, and no wise influenced by the refusal of defendants’ counsel 
to yield to his demand for payment of all the stenographer’s fees, is the 
principle enunciated by the authorities any the less applicable? Is not the 
adininistration of justice in the case exposed to grave and well-founded sus- 
picion?’ Is the defeated party without appearance of justification in the 
velief he avows that he has not had a fair and impartial trial’ Do not the 
interests of justice entitle him to a hearing before a tribunal whose deci- 
sion shall not be challenged by circumstances of such sinister import as 
infect the report of this referee’ If the plaintiff has a valid cause, he can 
lose nothing by recourse to another court, of unquestioned and unquestion- 
able impartiality. If the defendants’ case be infirm, the clearer the integ- 
rity of the judge who determines it the less reason to apprehend its preva- 
ence. Independently, however, of the interest of parties, the public is pro- 
foundly concerned that the distribution of justice by its courts should be 
exempt even from the suspicion of illicit influence. 

I am for reversing the order, and setting aside the report. 


Argued before VAN BRUNT, P. J.. and BARRETT, PATTER- 
SON, O'BRIEN, and INGRAHAM, JJ. 


Alexander Thain, for appellant. 
James Kearney, for respondents. 


BARRETT, J. The discussion at special term was solely upon 
the question whether the referee had been proved guilty of corruption 
“hy very clear and convincing proof.” The learned judge examined 
the facts carefully, and came to the just conclusion that the case on 
that head had not been made out. ‘The error consisted in limiting 
the consideration of the facts to this charge. The real question here 
was not whether the referee was guilty of actual corruption, but 
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whether the fairness of his decision was justly questioned. It is 
the settled law of this state that any indiscreet action of a referee, 
from which improper inferences can be drawn, suffices to set aside 
his report. Yale v. Gwinits, 4 How. Prac. 253; Dorlon v. Lewis, 
9 How. Prac. 4; Roosa v. Turnpike Road Co., 12 How. Prac. 297; 
Greenwood v. Marvin, 29 Hun, 99; Carroll v. Lufkins, Id. 17; Bur- 
rows V. Dickinson, 35 Hun, 492; Livermore v. Bainbridge, 14 Abb. 
Prac. (N. 8.) 227; Leonard v. Mulry, 93 N. Y. 392. 

Our courts have invariably taken an elevated view of this question. 
Thus, in Roosa v. Turnpike Road Co., supra, Harris, J., concluded his 
opinion with this remark: 

“All agree that the administration of the law must be pure and impartial. 
But it is scarcely less important that the conduct of those to whom its aqd- 


ministration is intrusted should be such as to furnish to those who litigate 
no just ground of suspicion." 


In Livermore v. Bainbridge, 44 How. Prae, 363, Justice Fancher 
quotes with approval an observation which was made in Dorlon vy. 
Lewis, a8 follows: 


“A referee owes it to himself, not only to avoid all improper influences, but 
even the appearance of evil.”’ 


In the same case, upon appeal, Davis, J., said: 


“The interests of justice require that the general rules designed to prevent 
auspicion of impurity in the administration of justice should be rigidly ad- 
bered to.” 14 Abb. Prac. (N. 8.) 282. 


In many of the cases the integrity of the referee was unquestioned, 
While in one, at least, his high character was adverted to. 

In the present case the conduct of the referee was not only indis- 
treet, but improper. Upon his own statement, he conversed with the 
defendants’ counsel upon the merits of the case, in the absence of the 
plaintiff's counsel. This of itself was an impropriety. What he 
sid, however, was grossly improper, namely, that “he thought he 
would have to decide in defendants’ favor on the law point”; that 
“he was writing an opinion on the case”; and that the plaintiff's testi- 
mony “was given in an unsatisfactory manner. and needed corrobora- 
tion.” This is the referee’s own acconnt of his language, while the 
attorney's version of what transpired characterizes the language used 
a mich more decided and emphatic. The attorney's version need 
bot, however, be scrutinized, as, upon the referee’s own showing, his 
cenduct was inexcusable. At this very interview, too, there was a 
difference between the referee and the defendants’ attorney with 
gard to the stenographer’s fees. This was significant in view of 
the referee’s statement that the stenographer looked to him for pay- 
ment of the bill. It was also significant in view of the fact that this 
Senographer was selected by the referee after a stenographer previ- 
ously agreed upon by the parties had been discharged by him. The 
referee save, to use his own language, that he “disputed” this attor- 
ney’s “evidently forced, unjustifiable construction” of a stipulation 
which had previously been entered into with regard to stenographer’s 
fet. The attorney says that he objected to the bill as excessive, 
and that he also claimed that his client was bound to pay but one-half 
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of these fees. The referee insisted that the attorney was liable for 
the whole bill. The attorney finally offered to tax the stenographer’s 
bill, and then to pay the defendants’ share of it. Subsequently, the 
stenographer called upon the attorney, but the latter adhered to his 
position; namely, that he would only pay one-half of a proper bill. 
There this matter rested until not quite a month later, when the 
referee reported against the defendants, and then it was learned that 
the plaintiff had paid in full the stenographer’s bill to which the 
defendants’ attorney had so persistently objected. I say in full, but, 
to be precise, the bill was $326.54, and the payment $325. It was 
entirely natural, under these circumstances, that even a professional 
mind should view the referee’s change of opinion with suspicion. But 
what must the client have believed? And what, indeed, was he quite 
justified in believing? Surely, that the referee was “with him” at 
the time of the interview with his attorney, and that the opinion 
which the referee then said he was writing was unquestionably in 
his favor. What must he have thought when he subsequently 
learned that the referee had completely changed his mind after the 
dispute regarding the stenographer’s fees? When he learned, too, 
that the plaintiff had not been as injudicious as he, and had paid the 
whole bill without question? He was certainly justified in the belief 
that there was some sinister connection between his counsel’s per- 
sistent attitude with regard to the stenographer’s fees and the ref.- 
eree's extraordinary change. 

Our conclusion is that the referee's action was not only indiscreet, 
but improper, and that his report cannot be permitted to stand. Few 
lavmen could be brought to believe, upon such a state of facts, that 
they had had a fair trial; and the administration of justice would 
fall into disrepute were the court to sanction indiscretions and impro- 
prieties, tending to weaken the faith of the lay mind in its purity. 

The order appealed from should be reversed, with costs, the motion 
to set aside the report granted, and the order of reference vacated. 
All concur. 


(0 Hun, 455.) 
ROGERS et al. v. McGUIRE et al. 


(Supreme Court, General Term, First Department. November 15, 1895.) 


1. WitNESs—TRANSACTION WITH DECEDENT—EXCEPTION IN STATUTE. 

Under Code Civ. Proc. § $29. prohibiting a party to an action from tes- 
tifying in his own behalf against the executor or administrator of a de 
ceased person, as to a personal transaction with decedent, except where 
the executor or administrator has testified in his own behalf in reference 
chereto, the adverse party may testify only to such transactions as have 
been directly testified to by the executor, and not to other and independ- 
ent transactions with the decedent, for the purpose of explaining, im- 
pairing, or contradicting the testimony of the executor. 


2. Wint—PROVISION AS TO ADVANCEMENTS—CONSTRUCTION. 

A will contained the following provision: “I direct that no deductlon 
shall be made from the share of any of my children by reason of any 
sums which I have heretofore given or advanced to, or for aceount of, 
either of them.” Held, that such provision applied only to gifts or ad- 
vancements made before the execution of the will. 
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8, PayMENT—PRESUMPTION—POSSESSION OF NOTE BY MAKER. 

‘the fact that a son who is sought to be charged with an indebtedness 
to the estate of his deceased father bas in his possession the note given 
for such indebtedness does not raise a presumption of payment, as against 
the father’s personal representative. 


Appeal from special term, New York county. 

Action by Henry P. Rogers and others, executors of the will of 
Nathaniel P. Rogers, deceased, against Frank I. McGuire and an- 
other. From a judgment for plaintiffs, defendant Nathaniel P. Rog- 
ers appeals, Affirmed. 
| The opinion of Mr. Justice LAWRENCE at special term is as fol- 
ows: 


This action is brought by three of the executors of the will of Nathanie) P. 
Rogers, deceased, against the defendants, composing the firm of McGuire & 
Rogers; the defendant Nathaniel l’. Rogers being also an executor of the will 
of his father, Nathaniel P. Rogers, deceased. It is alleged in the complaint 
that the testator, Nathaniel P. Rogers, at sundry times loaned to the de- 
fendants, a8 copartners, divers sums of money, aggregating $50,000, which 
said several sums of money the defendants promised and agreed to repay to 
ihe testator; that such sums had not been paid at the time of the death 
of the testator, nor since; and that the same are now wholly due and owing 
from them. Nathaniel P. Rogers died on the 22d day of April, 1892, and 
his will, bearing date the 26th day of December, 1&85, was admitted to pro- 
bate May 24. 1842. The answer of the defendant Nathaniel P. Rogers ad- 
mits that Nathaniel P. Rogers, the testator, indorsed for the firm of McGuire 
& Rogers, a note for $3,000, which was discounted by the Poughkeepsie 
National Bank; that when said note became due and payable it was re 
hewed by another note for the same amount, indorsed by the said Nathaniel 
P. Rogers, which was also discounted at the said bank; that when the last- 
mentioned note became due and payable it was taken up by the said Na- 
thaniel P. Rogers, deceased, and held by him. He further alleges that, to 
secure the payment of said note, the defendants, McGuire & Rogers, as- 
signed to the said Nathaniel P. Rogers, decensed, a bond for $2,971 and in- 
terest, nade by Robert I. Marston to them, secured by a mortgage on lands 
fituate in the state of Iowa; that said bond and mortgage are still held by 
the estate of the said Nathaniel P. Rogers, deceased. and are, as defendant 
is informed and believes, snore than an adequate security for the payment 
of the said note. He denies that the said Nathaniel P. Rogers loaned to the 
‘aid firm divers sums of mouey, amounting to $50,0U0, or any other sum. 
eXcept temporary loans, which were repaid, or that they ever promised or 
agreed to pay to the testator said sum, or any other sum, except what may 
be {mplied from the payment of the aforesaid note for them. For a second 
defense, the defendant Nathaniel P. Rogers sets out the will of his father, 
Nathaniel P, Rogers, in extenso, and claims that under the thirteenth clause 
thereof the testator released him of and from all claims of every kind and 
lature whatsoever, and that he is indebted to the said estate in no respect 
Whatever. By the thirteenth clause of his will the said testator provided as fol. 
lows: “I direct that no deduction shall be made from the share of any of 
my children by reason of any sums which I have heretofore given or adqd- 
vanced to, or for account of, either of them.” And by the fourteenth clause 
of his will he constituted and appointed his sons, Henry P. Rogers. Na- 
thaniel P, Rogers, Jr. (the defendant), John Bard Rogers, and his son-in-law, 
Charles D, Fuller, to be executors of his will. In other portions of his wil] 
he had constituted them trustees of his estate, both real and personal, dur- 
Ing the joint lives of his daughter, Elizabeth M. Rogers, and his grandson, 
John Shillito Rogers, with power to lease, etc., and to pay the rents, issues. 
and profits of his real estate, from time to time, to his five children, in equal 
shares, naming them, ete. For a third defense. the defendant Rogers pleads 
the statute of limitations as to such of the alleged loans as were made be- 
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fore April 22, 1886. The answer of the defendant McGuire admits that the 
testator, Nathaniel P. Rogers, did advance to the defendants in this action, 
as copartners under the firm name and style of McGuire & Rogers, sums of 
money aggregating $12,971, and alleges that payment of $2,971 of the $12,- 
971 so advanced was secured to said Nathaniel P. Rogers by a mortgage upon 
certain lands in the state of lowa; that as to the remaining $10,000 ad- 
vanced by Nathaniel P. Rogers, the testator, the said claim was subsequently 
transferred and delivered to the defendant Nathaniel FP. Rogers as a gift 
from the testator to him: and he avers that the defendant Nathaniel P. 
Rogers claims to be the owner thereof, and has given notice to the defendant 
McGuire to that effect. Upon the trial it appeared that all of the amounts 
claimed by the plaintiffs were barred by the statute of limitations, save 
and except the sum of $1,000, claimed to have been loaned on the 12th 
of May, 1889; $3,000, claimed to have been loaned on the 25th of May, 1889; 
$4,000, claimed to have been loaned on the 19th of December, 1800; and $6,0U0, 
on the 2Uth of January, 18V1. All of these alleged loans were made after 
the date of the will. It further appeared from the evidence that McGuire & 
Rogers delivered to the testator a bond and mortgage of one Marston as 
security for the first two loans: that McGuire took out a policy of insurance 
upon his own life in the Equitabie Life Assurance Society, and assigned 
the same to the testator as security for the note given for the last two loans, 
and all other sums were therefore excluded from consideration. 

On the trial, testimony was received from the defendant Nathaniel P. 
Rogers, subject to the plaintiffs’ objection, to the effect that the deceased de- 
livered to him the $10,000 note of McGuire, and the policy on McGuire's life, 
and told him that they were a gift to him, the said defendant. I am of 
the opinion that such evidence should not be received, and it is therefore 
stricken out and disregarded. It was claimed by the defendants that this 
testimony was admissible, because the plaintiffs had themselves opened the 
door for its admission—Iirst. by certain testimony of the plaintiff Henry P. 
Rogers, one of the executors; and, secondly, by the testimony of the de- 
fendant McGuire. I do not think that this position is tenable. The rule 
is that under the provision of Code Civ. Proc. § 829, prohibiting a party to 
an action from testifying in his own behalf against the executor or admin- 
istrator of a deceased person as to a personal transaction or communica- 
tion with the deceased, except when the executor or administrator has tes- 
titied in his own behalf in reference thereto, the exception is confined strict- 
ly to the transaction testified to by the personal representative, and that 
the party cannot be permitted to testify to another and independent personal 
transaction for the purpuse of explaining, inipairing, or contradicting the 
testimony so given. Martin v. Hillen, 142 N. Y. 140, 36 N. E. 803; Clift v. 
Moses, 112 N, Y. 426. 20 N. EE. 392; De Verry v. Schuyler (Sup.) 8 N. Y. Supp. 
221. Henry P. Rogers, the executor, was not examined as to the giving of 
the notes in question, nor as to the alleged gift by the testator to the de- 
fendant Nathaniel P. Rogers of the $10,000 note, and the policy of insur- 
ance upon the life of McGuire. He was asked the general question, ‘Do 
you know whether your father, in his lifetime, made loans to the firm of Me- 
Guire & Rogers’”’ And he answered, “I do.” He was not asked, except 
as to one item, as to the time when such loans were made, nor does he 
seem to have testitied as to any of the items mentioned in the bill of particu- 
lars, excepting the item of 33.000, of May 31, 1886; and when it was dis- 
covered that he was not speaking, as to that item, of his personal knowl- 
edge, the court struck out his testimony. The testimony having been stricken 
out and being disregarded, it cannot now be claimed as having opened the 
door for testimony by the defendant Rogers in respect to a personal gift 
from his father to him of the $10,000 note, and of the policy on the life of 
MeGuire. It is obvious, also, that the testimony of the defendant Rogers, 
proposed to be admitted, did not relate to the same transaction as that in 
regard to which his brother, the plaintiff executor, had been interrogated, 
Nor do I think that the plaintiffs, in placing MeGuire upon the stand etie- 
ited from him such evidence as entitled the defendant Rogers to testify as 
to the personal transaction between him and his father in respect to the 
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alleged gift of the $10,000 note, and the policy of insurance. That was a 
subsequent personal transaction between the testator and the defendant 
Rogers, in respect to which Mc(:uire was not examined; and under the 
case Of Martin v. Hillen, supra, the defendant Rogers was prohibited from 
testifying thereto. 
lf these views are correct, the result follows that in respect to the items 
of $1,000, $3,000, $4,000, and $6,000, the testator held a valid claim aguinst 
the irm of McGuire & Rogers, and against the defendant Rogers individ- 
ually, at the time of his decease, unless the provision of the will above set 
forth released the defendant Kogers from liability therefor. The general) 
rule is, of course, that a will speaks from the date of the death of the testa- 
tor, and not from its date, unless its language, by fair construction, Indi- 
cates a contrary intention. it is contended by the plaintiffs that it ts ap- 
parent from the will in this case that the testator, when directing that the 
sums Which he had given or advanced to his children should not be deduct- 
ed from the share of any of them, referred to gifts or advancements existing 
at the date of the will, and that he did not intend that such provision should 
relate to any gifts or advnuces thereafter made. ‘The cases of Wetmore 
v. Parker, 52 N. Y. 400, and Van Alstyne v. Van Alstyne, 28 N. Y. 375, are 
relied upon by the plaintiff's in support of this interpretation of the will, In 
this contention I think that the plaintiffs are correct. The language of the 
will is that “no deduction shall be made from the share of any of my chiil- 
dren by reason of any sums which I have heretofore given, or advances to 
or for account of, either of them.” In Van Alstyne v. Van Alstyne, supra, 
the action was brought by the executors of the testator, against one of his 
sous, to recover upon two promissory notes, and the language of the will 
was that the testator released his children from “any charge I have made 
against them, or either of them."’ In that case there was a will and a codi- 
cil; the will being dated in 1850, and the codicil in 1855. The notes were 
dated, respectively, November 1, 1854, and April 1, 1856; and the latter note 
had an indorsement thereon, dated April 6, 1857, showing the payment of 
interest. The court held that the codicil amounted to a republication of 
the will, and must be held to speak, in regard to the release of charges, as 
of the time of the execution of the codicil. This would have exempted the 
defendant from liability upon the first note, but not upon the second; but 
the court also held in that case that the words “any charge” could not be 
held applicable to promissory notes. Judge Selden, delivering the opinion 
of the court, says: “Words of present tense have often, though not uni- 
formly, been held thus to limit the subject of the gift. 1 Jarm. Wills, 27s, 
“¥%. My interpretation of the present will is that the words, ‘from any 
charge I have made,’ show an intention on the part of the testator to limit’ 
the release to charges existing at the time when the will was executed.” It 
seems to me that the language of the present will Is even stronger than 
that Which was the subject of construction in the case of Van Alstyne y, 
Van Alstyne. The testator restricts the provisions against the deduction 
from the share of any of his children to such sums as “I have heretofore 
given” or advanced, ete. J think he clearly intended by that to limit the 
fxemption to such sums as he had given or advanced prior to the date of 
the execution of his will, which was December 26, 1885.) Furthermore, it 
may well be doubted, under the decision in Van Alstyne v. Van Alstyne, 
Whether moneys loaned can be regarded as sums given or advanced to any 
of his children. See, also, Sanford v. Sanford, 61 Barb. 200. It is claimed, 
luwever, by the defendant Nathaniel P. Rogers that. as he produced the 
*W.) note and the policy upon the trial of this action, the plaintiffs can- 
hot, upon the evidence as it stands, recover, and that the obligation rests 
upon the plaintiffs to show that the debt is still outstanding. Under the cir- 
“ulstances of this case, I do not think that this contention can he sustained. 
see Grey v. Grey, 47 N. Y. 552. 1 am of the opinion, therefore, that the 
Plaintiffs tre entitled to judgment in respect to the items of $1,000, of April 12, 
IN, 83.000, of May 25, INSU: $4,000, of December 19, 1890: and &6,000. 
January 20. 1891,—with interest thereon, but that the judgment should pro- 
vide that upon the payment of the $1,000 and $3,000 an assigninent of the 
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Iowa mortgage should be made by the executors of the estate to the defend- 
ants, or to such of the defendants as shall make the payment. Plaintiffs 
should also have their costs. Enter decision accordingly, and settle on notice. 


Argued before VAN BRUNT, P. J., and O'BRIEN and FOLLETT, 
JJ. 


Jacob F. Miller, for appellant. 
T. D. Kenneson, for respondents. 


PER CURIAM. Judgment affirmed, with costs, on opinion of 
court below. 


(1 App. Div. 84.) . 
PEOPLE v. EQUITABLE MUT. FIRE INS. CORP. OF NEW YORK. 


(Supreme Court, Appellate Division, First Department. January 24, 1896.) 


1, Mutuat INsuRANCE COMPANY—DISsOLUTION—INSOLVENCY. 

In determining the solvency of a mutual insurance company, account 
must be taken of its capital stock notes, which Laws 1892, c. 690, §§ 111, 
113, provide shall remain as security for losses and claims until the ac- 
cumulation of invested profits equals the cash capital required to be pos- 
sessed by stock companies. 33 N. Y. Supp. 708, aftirmed. 


2. SAME—NotTIceE TO RESTORE IMPAIRED CAPITAL. 

Code Civ. Proc. § 1785, subd. 4, authorizing an action by the attorney 
general to dissolve a corporation, where it becomes insolvent, or unable 
to pay its debts, or has violated any law, is not limited by the provision 
of Laws 1802, c. 600, § 44, that, if it appears to the superintendent of in- 
surance that the assets of a mutual company are insutiicient, notice shall 
be given to its officers to make good the deticiency, and that, if it shall 
not be made good within the time specified, it shall be subject to dissvlu- 
tion, though the ability and offer of the company to restore its impaired 
capital may be considered on the application for dissolution. 33 N. Y. 
Supp. 708, reversed. 


Appeal from court of common pleas, special term. 

Action by the people to dissolve the Equitable Mutual Fire Insur- 
ance Corporation of New York. From an order denying plaintiff's 
motion for a temporary receiver of defendant, plaintiff appeals. <Af- 
firmed. 

Argued before VAN BRUNT, P. J., and BARRETT, WILLIAMS, 
PATTERSON, and O’BRIEN, JJ. 


Theodore E. Hancock, for the People. 
Kenneson, Crain & Alling, for respondent. 


PATTERSON, J. We see no good reason for differing with the 
court below in its conclusion not to appoint a receiver pendente lite 
of the defendant corporation. The grounds of the application made 
by the attorney general were that the defendant was insolvent and 
unable to pay its debts, and had violated various provisions of the 
laws under which it was incorporated and of statutes of the state 
binding upon it, whereby it incurred a forfeiture of its rights and 
franchises, and became liable to a judgment of dissolution; and the 
affidavits of Messrs. McCabe and Gordon, upon which the motion 
was founded, allege as reasons for a receivership that there are 
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funds and property of the corporation, in various forms, which need 
imuediate care and attention, and should, therefore, be placed in 
the custody of the court. The duty of the attorney general toeap- . 
ply for, and the authority of the court to appoint, a receiver of such 

a corporation as this, are matters of statutory regulation (Code Civ. 

Proc, §§ 1785, 1786, 1788, 1810); but a clear case of violation of 

law, actual insolvency, insufficiency of assets to justify the continu- 

ation of business, or acts showing that the affairs of the corporation 

are being carried on fraudulently or unlawfully, must be presented 

before the court will interfere. In this case, the action of the court 

is asked for on two principal grounds of complaint, namely, that the 

defendant, a mutual fire insurance corporation, was, at the time this 

action was begun, insolvent, having an excess of indebtedness over 

assets of $53,091.19, and that it has violated the law in that 20 per 

cent. of the capital stock notes was not paid in cash, as required by 

the insurance law. The exhibit of the company's affairs, from 

Which the conclusion is drawn by the plaintiff that it is insolvent, is 

contained in a report, annexed to the complaint, made to the super- 

intendent of insurance by official examiners; and upon the basis of 

the unqualified adoption of that report, insolvency of the corpora- 

tion would appear. But the examiners omitted to credit the cor- 

poration with $160,000 of capital stock notes, such as are authorized 

by the law under which this defendant was organized and is doing 

business. AJ] these notes are now in the possession of the com- 

pany. They are in the form and certified as required by the statute. 

They are held as security for losses and claims. No assessment 
has ever been made upon them, and the makers are liable thereon 

for the full amount thereof. Mr. Walton, the secretary of the com- 
pany, swears “that, upon the organization of the defendant, it had,. 
la compliance with law, 400 applications for insurance, premiums: 
om which amounted to $200,000, of which $40,000 was paid in in 
cash, and notes of solvent parties, founded on actual and bona fide- 
upplications for insurance, for $160,000.” Why these notes are en- 
lirely ignored is not made to appear. They stand as capital or as: 
security for all losses and claims until the accumulation of invested 
profits equals the amount of cash capital required to be possessed by: 
‘tuck fire insurance corporations,—the liability of the makers being: 
froportionately reduced as profits accumulate,—and are to be taken: 
Into account in the ascertainment of the financial condition of the: 
‘ompany. Giving the defendant the benefit of this asset, the charge. 
of insolvency falls to the ground. 

The second serious charge upon which the decision of the motion 
inder review was based is that the defendant violated the law by 
toncompliance with that provision of the statute which requires 
<0 per cent. of the $200,000. of premiums referred to in section 111, 
¢. OH), Laws 1892, to be paid in in cash before the company may be- 
fin business. Under that requirement, the defendant was bound to 
hare available, for all purposes, the sum of $40,000 in cash when it 

kan transacting business. Its officers reported to the insurance 
department that it was possessed of that amount. The examiners. 
of the insurance department have declared that the report was false, 
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and that, instead of having that amount of cash on hand, they 
merely held 400 sight drafts of $100 each, which were deposited 
with the Tradesmen’s Bank in the city of New York; and Hopkins, 
an accountant, swears that he was told by the manager of the com- 
pany that these 400 drafts were never paid, but that $40,000 was 
borrowed on them by the company from the bank. Mr. Skinner, 
the manager, denies having made that statement, and other aftida- 
vits show that the company never had any relation whatever with 
the bank as to these drafts, except to receive the credit, as cash, of 
the proceeds of the 400 drafts, which, by arrangement between the 
bank and the makers of the notes, were, without any intervention 
of the company, received on deposit as a cash asset of the company, 
and credited as cash on the bank pass book of the company. This 
fact seems established by abundant evidence, and, the bank credit 
existing, the company was entitled to its use, and could draw for 
the full amount in money as and when it was needed. The subse- 
quent history of the company’s relations with the Tradesmen's 
Bank is not controlling upon the particular subject of fraud or non- 
compliance with law at the time the company began business, now 
under consideration. That some officers of the corporation com- 
mitted gross improprieties and irregularities must be conceded; but, 
as soon as the directors became aware of them, those acts were re- 
pudiated by formal resolution of the directors. Some of these acts 
were highly reprehensible. The check for $12,500 given on August 
6, 1894, purporting to be for return premiums, but in reality given 
to take up 125 of the sight drafts, was a great wrong; but it was 
without authority. And the giving of the check for $21,400 to the 
American Exchange Bank, to secure 214 similar drafts, was equally 
culpable; but that act was also disavowed. Reparation for these 
wrongs is, however, tendered. Readiness, willingness, and ability 
to make good the impairment are shown, and the company has given 
notice to that effect to the insurance department, and has claimed 
the benefit of the 30 days’ grace of the statute in which to accom- 
plish that object. We have no reason to doubt the sincerity and 
good faith of the offer. We do not assent to the view that section 
43 of chapter 690 of the Laws of 1892 operates as a limitation upon 
those provisions of the Code of Civil Procedure defining the cases in 
which the attorney general may institute an action of this charac- 
ter. There may be many cases where immediate action is called 
for, and where a delay of 30 days might work irreparable injury. 
In a doubtful case, however, such as the present, we consider that 
the ability and the offer of the company to restore its impaired ecap- 
ital by supplying funds, to any amount directed by the insurance 
department, are circumstances proper to be considered upon the ap- 
plication. With the other facts to which we have adverted, they 
furnish an additional reason for the exercise by the court of its dis- 
cretion adversely to the appointment of a receiver. 

The order appealed from, under the condition upon which it was 
granted, should be aflirmed, with $10 custs and disbursements, All 
concur. 
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GREGAN vy. BUCHANAN et al. 
(Supreme Court, Special Term, New York County. January, 1896.) ° 


1. Trusts—Riaats of Cestul QuE TRUsT— WAIVER. 

The right of a cestul que trust to avoid the purchase of trust property 
by the trustee for his own benefit is lost where it was not asserted until 
2) years after the purchase, and the trustee was not guilty of actual 
fraud, 

i ApversE Possession—RUNNING OF STATUTE. 

Where adverse possession bas been taken, and the owner dies, leaving 
an infant heir, the disability of infancy doves not interrupt the running 
of the statute regulating the acquirement of title by adverse possession. 


Action by Charlotte W. Gregan, an infant, by guardian ad litem, 
against Charles J, Buchanan and another, as executors, Judgment 
for defendants. 

N. A. Lawlor, for plaintiff. 

Daniel Seymour, for defendants. 


(15 Misc. Rep, 580.) 


BEACH, J. In cases involving the acts of persons long dead, it is 
well for the court to primarily consider the evidence, with the intent 
of deducing therefrom the relation of such parties in their lifetime, 
and the facts and circumstances surrounding the transactions be- 
tween them, for the purpose of more clearly understanding and appre- 
dating their actions. While this course may not of itself enable 
the court to render judgment, it still serves to throw light upon the 
subject-matter involved, and so guides to correct conclusions. 

The action is brought to set aside certain conveyances of realty, 
both fee and leasehold, situate on the northwesterly corner of Forty- 
Recond street and Seventh avenue, in this city. Prior to the year 
1868 the title was in Thomas Gregan, who died intestate and in- 
solvent on January 4, 1868, leaving, him surviving, a widow and one 
son, Edward T. Gregan. The defendant’s testator, John McB. David- 
‘on, Was appointed and qualitied as administrator of his estate, and 
as guardian of the person and estate of the son, in January of same 
year, At the decease of Thomas Gregan, the premises held by him 
in fee were incumbered by mortgages assumed and executed by him, 
with taxes and more or less interest moneys overdue and unpaid. 
On March 26, 1867, in Gregan’s lifetime, The Albany City Fire Insur- 
ance Company brought suit to foreclose a mortgage held by it on 
the easterly 50 feet of the premises held in fee, the payment whereof 
ras guarantied by John McB. Davidson, and Gregan was personally 
ved with process. In course of regular judicial proceeding, the 
premises were sold under judgment of foreclosure at public auction 
00 February 7, 1868, to Henry D. Felter, who took title thereto by 
referee's deed on March 30, 1868. The said Felter and wife, by deed 
dated March 31, 1868, conveyed said premises to John McB. Davidson. 
In April, 1868, after Gregan’s death, James Munson brought suit, 
against those interested, to foreclose a purchase-money mortgage exe- 
cuted by Gregan, resting on the westerly 19 feet of the premises held 
im fee. Under a judgment of foreclosure, regularly rendered and 
‘ntered in the action, the premises were sold at public auction 
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in July, 1868, by a referee, to John H. White, to whom a deed 
was given dated August 13, 1868. On November 16, 1868, John 
H. White conveyed the premises to John McB. Davidson. In 
August, 1869, Davidson, as administrator of Gregan, filed his peti- 
tion in this court, praying a sale of the leasehold premises at public 
auction, alleging therein facts warranting such relief. An order 
thereon was entered September 15, 1869, directing a sale thereof by 
a referee appointed, which sale was had October 18, 1869, when the 
premises were sold to John H. White. ‘The referee’s report was 
thereafter confirmed by this court. In March, 1870, upon petition to 
the surrogate’s court by said Davidson, as administrator asking leave 
to settle an action affecting said premises then pending in the supe- 
rior court, and praying an approval of the sale of the leasehold, such 
proceedings were had that on March 28, 1870, an order was made by 
said surrogate’s court approving the settlement of the action and 
the sale. By assignment dated December 30, 1869, the referee on 
the sale and Davidson, as administrator, assigned and set over the 
lease of said premises to John H. White, who by deed dated April 
16, 1874, conveyed the said lease to Davidson. The conveyances to 
ITbavidson above recited, and the proceedings producing them, are 
attacked by plaintiff, and their annulment and an accounting prayed, 
upon the grounds of actual fraud and conspiracy by and through 
which Davidson’s title was acquired, and also that he, then being a 
trustee, was thereby prohibited from taking the title, and the convey- 
ances are void for that reason. The plaintiff in this action is the 
only child of Edward T. Gregan. the only son of Thomas Gregan. He 
died in the city of New York, January 11, 1877, leaving a widow and 
the plaintiff him surviving. He was insolvent. 

It may be advisable to here refer to the facts proven in the record 
tending to show the relationship which would seem to have existed 
between Thomas Gregan and John McB. Davidson when the former 
held the title to and possession of the premises. On May 24, 1867, 
after the foreclosure suit was brought by the Albany City Fire Insur- 
ance Company against Thomas Gregan and others, Thomas Gregan 
conveyed the premises in fee to Davidson, and a collateral agreement 
was executed between them. This deed was recorded June 7, 1867. 
On May 24, 1867, Thomas Gregan also executed and delivered to 
Davidson his bond and a mortgage upon the leasehold for $10,000, 
which was recorded June 7, 1867. The collateral agreement in sub- 
stance provided that the deed of the premises held in fee, the bond 
and mortgage on leasehold for $10,000, and a certain chattel mort- 
gage for 30,000, given by Gregan to Davidson, were all given as col- 
lateral security for indorsements made by Davidson, at Gregan's re- 
quest, of certain promissory notes made by Gregan, payable at Union 
National Bank of Albany. It appears that Thomas Gregan never 
paid any of said notes. In 1875 Davidson accounted as adminis- 
trator of Thomas Gregan, in the surrogate’s court; and by the decree 
rendered and entered May 25, 1875, Davidson is shown to have then 
been a creditor of Gregan for a principal sum of over $50,000, and a 
holder of judgments obtained against Thomas Gregan, and assigned 
to Davidson, in the former's lifetime, amounting to over $7,000. It 
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is clearly inferable from these facts that the relations between David- 
son and Gregan were friendly,—the former possessed of financial 
means, the latter financially embarrassed, and Davidson aiding him 
by loans of large amounts of money. This relationship and assist- 
ance must have existed for some years before Thomas Gregan’s 
death, January 4, 1808. The estate of Gregan was insolvent, and I 
am of opinion that Davidson, in acquiring title to the realty, was 
moved only by the desire to obtain, after lapse of more or less time, 
payment, in part at least, of Gregan’s large indebtedness to him. 
These facts and deductions militate strongly against averments 
charging actual fraud and conspiracy with others to defraud the 
widow and son of the man whom he had long befriended. 

Ido not find in the record any proof of fraud practiced by David- 
gon in the course of the foreclosure suits and the proceedings for 
sale of the leasehold. In the latter the allowances were excessive, 
but the court had power to make them, and their grants do not in 
any degree tend to establish actual fraud. The court had undoubt- 
ed jurisdiction in the proceedings, and, although counsel for plain- 
tif declares the orders to be void, he fails to support the assertion 
by giving specific reasons in fact, or citing authorities to support 
the contention. There is no evidence in the case to show but what 
the properties on public judicial sales brought their full value. On 
the part of defendants, the evidence of Harnett supports the conclu- 
sion that all they were then worth was realized. It seems undis- 
puted and indisputable that Thomas Gregan, at his death, was in- 
solvent. The counsel for plaintiff fervently depicts the position of 
the ward, Edward T. Gregan. From the testimony, the position of 
Davidson seems to have been one of difficulty. He was the admin- 
istrator of an insolvent’s estate, himself the holder of large claims, 
and under large liabilities as guarantor of the bond and mortgage 
held by the insurance company in process of foreclosure, as in- 
dorser of the series of notes covered by the collateral agreement, 
and holder by assignment of judgments recovered against the intes- 
tate in his lifetime, amounting to about $7,000. There is no proof 
of payment directly by Davidson of any part of the bids on foreclo- 
sire sales of the premises held in fee, except an entry in an attor- 
hev’s register that a balance of the purchase money of the westerly 
ld feet was paid by Davidson’s checks. For the sake of brevity in 
the consideration of legal questions raised by the proofs, it may be 
well to suppose that the bids at the two foreclosure sales of the 69 
feet were paid with money furnished by the administrator David- 
&n, who thereafter took the title. 

The primary inquiry is whether the conveyances to him were 
void or voidable by his ward, Edward T. Gregan, after becoming of 
age. The rule is definitely fixed. Purchase made by a trustee of 
trust property, for his own interest, is not void ab initio, but void- 
able at the election of the cestui que trust. Dodge v. Stephens, 94 
‘.Y.209; Munson y. Railroad Co., 103 N. Y. 58, 8 N. E.355: Barr 
v. Railroad Co., 125 N. Y. 263, 86 N. E. 145. While such purehase 
8 80 voidable, the liability to such result does not rest indetinitely 
upon the trustee. It may cease from acquiescence, lapse of time, 
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or express act of the cestui que trust. Johnson v. Bennett, 39 
Barb. 237; Kahn v. Chapin, 84 Hun, 541, 32 N. Y. Supp. 859; Har- 
rington v. Bank, 101 N. Y. 257, 4 N. E. 346. For an application 
of these principles, it is needful to briefly consider some facts clearly 
appearing by the proof. Davidson acquired title to and possession 
of the premises held in fee in the year 1868, and to the leasehold in 
1869. It is conclusively established that the parents of Edward T. 
Gregan were married in this state August 13, 1849, and that he was 
baptized in the same parish on or about May 15, 1850; that in the 
formal paper of his enlistment in the militia of this state, verified 
by his signature and oath, in June, 1870, he gave his age as 21 vears. 
He was married in this city April 7, 1872, and then certified his age 
as 22 years. The entry in his family Bible, made by himself, shown 
since to. have been changed, stated the date of his birth as May 12, 
1850. He therefore became of age May 12, 1871. He died Janu- 
ary 11,1877. The record fails to show any action whatever by him 
in the way of exercising his right to avoid the title during the five 
years between his majority and death. On the contrary, it appears 
that by deed dated April 15, 1872, and delivered three days there- 
after, Edward T. Gregan, the cestui que trust, conveyed to David- 
son all his right, title, and interest to the premises held in fee. It 
is true Davidson had not then accounted as guardian, but there is 
lack of proof that the conveyance was procured by any fraudulent 
act or misrepresentation. Gregan was then about 22 vears old, and 
to his death, over 4 years thereafter, never questioned the validity 
of the grant. In the absence of fraud, this conveyance is unassail- 
able. 

The counsel for plaintiff argues that the trust relation of guardian 
and ward was subsisting, Davidson not having accounted as guard- 
ian. The contention, in my opinion, is not tenable, but, if so. the 
deed was not questioned by the grantor to the time of his death, 
nearly five years after its execution and delivery. He was bound, 
if the fiduciary relation did exist, to disaffirm within a reasonable 
time, and the period between its execution and his death, I think, 
should be so held. “In all cases where actual fraud is not made out, 
but the imputation rests upon conjecture, after the seal of death 
has closed the lips of those whose character is assailed, and lapse of 
time has impaired the recollection of transactions and obscured their 
details, the welfare of society demands the rigid enforcement of the 
rule of diligence in prosecuting whatever remedy may ever have 
existed in favor of the person interested.” Hammond v. Hopkins, 
143 UO. S&S. 224. 12 Sup. Ct. 418; Johnson v. Bennett, 39 Barb. 237; 
other authorities cited above; and Beardsley vy. Hotchkiss, 96 N. Y. 
201. The title to the fee was thus given, validated, and confirmed. 

It is also shown that in March, 1875, Davidson, as administrator, 
filed his petition for final accounting as such with the surrogate’s 
court of this county; that citations issued and were personally 
served on those interested, and on Edward T. Gregan, March 4, 
1875, returnable March 22, 1875. Such accounting was regularly 
had, and a decree entered passing and allowing the accounts May 
25, 1875. It is too late now, after the lapse of 20 years, to impeach 
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its force and validity by questioning the items of the account or 
showing errors therein, which, if allowed, would not have prevented 
the result or in any way affect the position of one in whose behalf 
the objections are raised. The account filed by the administrator 
included proceeds of sale of the leasehold, had under the order of 
this court, which sale was approved by the surrogate’s court. On 
March 29, 1875, some weeks after service upon him of the citation 
and subsequent to the return day, Edward T. Gregan executed and 
delivered to Davidson, under his hand and seal, a general release, 
and especially discharged Davidson from all claims and demands 
which he then had or might be entitled to against Davidson indi- 
vidually or as administrator or as guardian. ‘The case of Bolton v. 
Gardner, 3 Paige, 273, involved a question of pleading; the learned 
chancellor stating the rule that, as to a release from a cestui que 
trust to his trustee, the trustee must show that the parties dealt at 
arm's length, the cestui que trust having full information. I think 
that requirement is met by the fact that, at execution of the instru- 
ment, Edward T. Gregan had passed his majority four years before. 
The administrator had then filed his accounts, and Gregan had been 
personally cited to appear, and the return day had passed. These 
facts constitute a dealing at arm’s length. There are no limita- 
tions by recital in the release, but an extension of the general terms, 
a between the individual parties, to matters between them exist- 
ing from Davidson having been administrator and guardian.  Be- 
ing unimpeached by any proof of fraud in its procurement, it stands 
asa full answer to any attack upon the sale of the leasehold prem- 
iss, Kirchner v. Machine Co., 185 N.Y. 182. 31 N. B. 1104. 

The proceedings for the sale of this plaintiff's interest in said prem- 
ises were based on the petition of her mother and herself, verified 
October 25, 1890. This document is most full in way of particular 
statement, setting forth, upon information and belief, that the in- 
fant was owner and scised in fee of, or had an interest in, the prem- 
ises, The court was placed in full possession of all the facts, and 
nnder them it was in no sense a fictitious sale, or resorted to merely 
for the purpose of divesting the infant of title, and placing it in 
some other person. Ido not think the procecding is void under the 
tase of Weinstock vy. Levison (Sup.) 14 N. Y. Supp. 64. The sale 
there was fictitious; the court not advised of the facts or purpose of 
the proceeding, which was resorted to with the sole design of divest- 
ing the infant of title. In the proceeding here involved, it is stated 
o be for the infant's benefit; her claimed title or interest set forth; 
80 that the court was fully informed. It cannot be possible for her 
to assail it because of her want of title or interest in this action, 
which is brought to establish the same title or interest alleged in her 
etition. I think she is bound by the result. Dodge v. Stevens, 
Ii N.Y. 589, 12 N. E. 759. 
th view of the conclusions reached upon other questions, further 
discussion is needless, but it may be well to consider briefly the 
question of adverse possession. By the deeds from Felter and wife, 
Davidson acquired title to the premises in fee in 1868. He and 
the defendants have since then been in open and notorious posses- 
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sion, receiving the rents, issues, and profits, and making improve- 
ments. There is no fraud shown in the foreclosure proceedings or 
the procurement of these conveyances. The deed from Edward T. 
Gregan to Davidson was executed and delivered April 15, 1872, and 
he became of age about May 12, 1871. The statute began to run 
in May, 1871, and the title assured in May, 1891. This action was 
brought in November, 1893, over 2 years beyond the 20 years suc- 
ceeding Gregan’s majority. It is true that he died January 11, 
1877, leaving plaintiff his only heir at law, she being then, and to 
the bringing of this action, under the disability of infancy. This 
disability did not interrupt the running of the statute, it having be- 
gan in the lifetime of her father. Fleming v. Griswold, 3 Hill, 85. 
Were this otherwise, it is plain that successive disabilities might 
render the statute ineffective. 
A decree is ordered for the defendants, with costs. 


(15 Mise. Rep. 526.) 
HOWERY v. LAKE SHORE & M. S. RY. CO. 
(Supreme Court, Special Term, Erie County. January 20, 1896.) 


APPEAL— DISMISSAL—POWER OF TRIAL COURT. 
The trial court has no power to dismiss an appeal to the court of EapEese 
after it has been perfected. 


Action by Robert L. Howery against the Lake Shore & Michigan 
Southern Railway Company. Plaintiff moves for an order discon- 
tinuing his appeal to the court of appeals. Denied. 


George W. Cothran, for plaintiff. 
Maurice C. Spratt, for defendant. 


WARD, J. This action was brought in the superior court of 
Buffalo in 1894. Issue was joined, and the case was tried. The 
plaintiff recovered a verdict of $4,000. The general term of the 
superior court of Buffalo reversed the judgment, and ordered a new 
trial. 34 N. Y. Supp. 1089. From that order the plaintitf appealed 
to the court of appeals, giving the proper security to perfect such 
appeal, and the return to the appeal was filed with the clerk of the 
court of appeals September, 1895. The defendant objects that the 
supreme court has no power to grant this motion, and contends 
that the power to dismiss this appeal alone rests with the court of 
appeals. By section 1295 of the Code of Civil Procedure, it is pro- 
vided that after an appeal is taken to another court the name of the 
appellate court must be substituted for that of the court below, in 
the title of the action or special proceeding. By section 1326 of 
this Code the appeal is perfected when the proper undertaking is 
given. In Adams v. Fox, 27 N. Y. 640, there was a motion to dis- 
miss the appeal after service of the notice of appeal, but the return 
of the subordinate court had not been filed. The court (Denio, J.) 
Says: 

“It is objected that this motion cannot be entertained, because the retura 
has not been tiled, aud it is urged that until this is done this court is not pus- 
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sessed of the case. But we think, when a notice of appeal has been served, 
and the proper undertaking perfected, the case is so tar removed from the 
subordinate court that we can entertain any application which the case, in 
jts then condition, may render necessary.” , 


And the appeal was dismissed. 


In Parks v. Murray, 109 N. Y. 646, 16 N. E.°485, there was a mo- 
tion to dismiss the appeal. It was founded upon the omission to 
comply with an order of the supreme court, made December 9, 
1887, directing the appellant to file a new undertaking. Such or. 
der was made after the plaintiff had perfected his appeal to the 
court of appeals. The court says: 


“The Code provides explicitly that when those acts are done the appeal 
is perfected. Section 1326. Thenceforward the jurisdiction of this court at- 
faches, and the authority of the supreme court, except as specially preserved, 
ends. * * * In this case the motion should have been made before us, and 
dot in the supreme court.”’ 


And the court refused to dismiss the appeal. 


In Peterson v. Swan, 119 N. Y. 662, 23 N. E. 1004, there was a 
motion in the court of appeals to remit the return to the court below 
for amendment, and the court says: 

“It has been frequently held by this court that although a copy of the record 
has been filed with the clerk, pursuant to the notice of appeal, yet the court 
below so far retains jurisdiction of the cuse as to enable it to make such 
amendment to the record as it shall deem proper, and to order that the amend- 
ment shall be duly certified to us and filed with our clerk. When thus filed, 
we regard it as part of the original return, aud proceed to hear the case as 
thus prepared.” 


The court held that the motion to remit was unnecessary, as the 
court below had power to amend the record, and therefore the mo- 
tion was denied. 

In People v. Board of Education, 141 N. Y. 86, 35 N. E. 1087, there 
Was a motion for an order directing the former attorneys of the re- 
lator to deliver to her present attorney certain papers. Appeal had 
been duly perfected, in that action, to the court of appeals. Objec- 
tion was made that the motion should have been made in the court 
below. That objection was sustained, and the court says: 


“Upon an appeal to this court the record itself is not transmitted. and the 
case, for all general purposes, still remains in the court of original jurisdiction. 
A transcript only of the record is sent here. In all matters pertaining to the 
Appeal itself, and to the proper hearing thereof, this court has jurisdiction, 
and also in regard to all applications which by the statute may he made to 
this court after the taking of an appeal; but as to all other applications the 
case is regarded as still pending in the court of original jurisdiction, and 
such applications should be made toe that court.” 


In Henry v. Allen, 147 N. Y. 346, 41 N. E. 694, the appellant moved 
for an order directing that the return be transinitted to the supreme 
court, and that the case be remanded, without prejudice, to the ap- 
peal to the court of appeals, for the purpose of enabling him to 
move for a new trial in the court below on the ground of newly-dis- 
covered evidence. The court says: 


“We deny this motion, for the reason that the pendency of this appeal is 
bo bar toa motion in the court below for a new trial. We have heretofore 
Polted out that upon an appeal to this court the record itself is not trans- 
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mitted to us, but a transcript thereof, and the case, for all general purposes, 
still remains in the court of original jurisdiction;” citing People v. Board of 
Education, supra, and quoting what is quoted above from that case. 


It must be said that the decisions above quoted in the court of 
appeals leave the law in some confusion, which that court alone has 
the power to dispel.* The scheme of the Code seems to be that 
when an action is appealed to the appellate court, and that appeal 
is perfected, all matters relating to the appeal itself, and its dispo- 
sition, come under the control of the appellate court, and this is rea- 
sonable. A subordinate court can supply a defective record in the 
appellate court, and, as stated in the last case cited, can proceed 
with a motion for a new trial notwithstanding the appeal; but as 
to the disposition of the appeal itself, whether it is to be dismissed 
or retained by the appellate court, that is a matter exclusively for 
the appellate court to determine. 

It follows from these views that the motion to dismiss must be 
denied, but I think no costs of the motion should be imposed. 





(15 Mise. Rep. 595.) 
MASON et al. v. DAWSON et al. 


(Supreme Court, Special Term, New York County. January, 1896.) 


PARTNERSHIP—RIGHTS OF SURVIVING PARTNER—FIRM NAME. 

On dissolution of a partnership by the death of one of the partners, the 
firm name is not a part of the good will of the business, in which the 
estate of the deceased partner is entitled to share, but it belongs solely 
to the surviving partners. 


Action by Joel S. Mason and Charles A. Flammer, as executors of 
the last will and testament of Joel W. Mason, deceased, against John 
Dawson and John T. Smith, for an accounting. Plaintiffs move for 
the appointment of a receiver pendente lite. Denied. 


Leeds, Patrick & Ironside, for plaintiffs. 
John F. Clarke, for defendants. 


BEEKMAN, J. This action is brought bv the executors of a de- 
ceased partner against the surviving members of the firm of J. W. 
Mason & Co. for an accounting, and the appointment of a receiver 
to wind up the affairs of the copartnership. A motion is now made 
for the appointment of a receiver pendente lite. It is provided by 
the articles of copartnership that: 

“In the event of the death of either of the partners, the business shall be 
closed by the surviving partners as soon as possible, but without prejudice 
to its interest, of Which the surviving partner or partners shall be the judges; 
but the executors. administrators, and assigns of the deceased member shall 
have access to all the books and papers of the concern, and shall have the 
right to require and receive written statements every three months as to the 
condition of the business, but the time of closing the business shall not ex- 
tend beyond one year from the death of the partner without the written con- 
sent of all of the surviving partners, together with the consent of the ex- 
ecutors, administrators, and assigns of the deceased partner.” 


It will thus be seen that the defendants were entitled, not only 
as a matter of law, independent of any agreement, but also by vir- 
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tue of an express provision contained in the articles, to wind up the 
affairs of the copartnership. Unless, therefore, it clearly appears 
that the surviving partners are not properly performing their duties 
in this regard, the court will not interfere, and deprive them of their 
right by appointing a receiver. The remedy is a drastic one, and 
experience seems also to show that the administration of business 
affairs through such an agency is frequently attended by large ex- 
pense and unfavorable results. I do not think that the facts on 
which the application is made are sufficient to justify me in grant- 
ing the application. There is no charge of fraud against the sur- 
viving partners; nor is there any specific proof that they are wast- 
ing the assets of the concern; nor is there any allegation that they 
are insolvent, or would be unable to respond for any liability in- 
turred by them in respect to their management of the copartnership 
affairs. While there is some suggestion of a lack of readiness to 
comply with the requirements of the copartnership articles, in ren- 
dering accounts to the executors of the deceased partner, the proof 
is not sufficient to justify me in finding that there has been a vio- 
lation of that duty. It is also true that more than one year has 
expired since the death of Mr. Mason, and the business has not vet 
been closed as required by the articles. But the proofs tend to 
show that the defendants, in this respect, acted in good faith, be- 
lieving that the interests of all concerned would be greatly preju- 
diced by a close observance of this requirement. In this respect 
the defendants may have been remiss, but as they have since ex- 
pressed their intention to close out the business forthwith, and to 
realize upon its assets, I do not think that this circumstance, of 
itself, calls for the appointment of a receiver. In fact, an exami- 
nation of the affidavits presented by both sides clearly shows that 
the only substantial dispute between the plaintiffs and the defend- 
ants arises out of a claim made by the plaintiffs—which the defend- 
ants deny—that, in selling the assets and good will of the partner. 
ship, the right to a continued use of the copirtnership name should 
be transferred with the good will. The defendants insist that, as 
kurviving partners, they alone are entitled to continue the use of 
the old copartnership name. If the plaintiffs are right in their con- 
tention, I think a sufficient reason for the appointment of a receiver 
would exist, but I find myself unable to adopt the view which they 
have taken. The firm name of “J. W. Mason & Co.” was not a 
trade-mark, and the cases dealing with the transferability of names 
when used for such a purpose are therefore inapplicable. The 
Weight of authority seems to support the view that the right to con- 
tinue the use of the copartnership name is one which vests exclu- 
sively in the surviving partners, Caswell v. Hazard, 121 N. Y. 484, 
-4N.E. 707; Blake v. Barnes (Sup.) 12 N. Y. Supp. 69. The stat- 
ute authorizing the continued use of the copartnership name was 
rendered necessary by the pre-existing statutory provision forhid- 
ding the use of a name in a copartnership title which was not that 
of one of the partners. The prohibition. therefore, continues in 
orce, except in so far as it has been so modified; and that modifi- 
cation extends only to cases of firms having business relations with 
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foreign countries, or which have transacted business in the state for 
a period of three years or upwards, where the business shall be con- 
tinued by some or any of the partners, their assigns or appointees. 
In cases of a dissolution by the death of one of the partners, I think 
it is quite plain that it was the legislative intent that the right to 
the continued use of the old firm name should pass to and be con- 
trolled by the survivors. In the case of Blake v. Barnes, supra, 
this same question was quite elaborately discussed by Mr. Justice 
Barrett, who came to the conclusion “that, while the good will is 
concededly an asset, the right to continue the business under the old 
firm name belongs to the surviving partners.” 

While I am of the opinion, as I have said, that the facts upon 
which this application is based are not sufficient to justify the ap- 
pointment of a receiver, I think that the plaintiffs are entitled to 
have the affairs of the partnership immediately wound up, its as- 
sets disposed of, and a distribution made. I am therefore disposed, 
in denying the motion, to grant leave to renew the same upon addi- 
tional proofs, should there be any unreasonable delay in the matter. 
Ordered accordingly. 


KEERY v. DIMON et al. 
(Supreme Court, General Term, First Department. December 18, 1895.) 


Lost WIiLLs—ACTION TO EsTABLISH—EVIDENCE. 

In an action to establish a lost will, alleged to have been executed in 
plaintiff’s favor nine years before testator’s death, a witness testified 
that he drew the will, was one of the two subscribing witnesses, and 
that he placed the will in his safe; but his testimony was uncertain 
as to when he last saw jt. There was no direct evidence that it was ever 
in testator’s possession afterwards, but it appeared that after the making 
of the will said witness held several important oftices, and had a partner 
who was intimate with testator, and that testator was many times in 
their office. About two years before his death, testator drew up a will, 
substantially a copy of the lost will, and afterwards obliterated from it 
plaintiff’s name, and the signatures of himself and the attesting wit- 
nesses. Held, that the evidence was not sutiicient to establish the will. 


Appeal from special term, New York county. 

Action by Martha Keery against John F. Dimon and others to 
establish an alleged lost will of Stephen C. Dimon in favor of plaintiff. 
The complaint was dismissed on the merits, with costs, and plaintiff 
appeals. Affirmed. 

The opinion of Mr. Justice INGRAHAM, at special term, is as fol- 
lows: 

The plaintiff In this action seeks to divert all of the property of the de- 
ceased from his relatives. and appropriate it to her own use, by establishing 
a will which is not produced, and which is alleged to have been executed 
Within a few days of the 30th of September, 1884; and the last time there 
is any satisfactory evidence that this will was in existence was about May 
20, 1885, when Mr. Morgan swears he took it out of his drawer, and put it in 
a safe that he had purchased about that time. It is true that Mr. Morgan 
says he subsequently saw the envelope in which he alleges that he placed 
this will in his sate. and says he thinks he saw it there as late as 1892; but 
he is not positive abuut it, and, as he had then no particular object in looking 
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for the will, I do not think that such recollection is satisfactory evidence of 
its existence at that time. After the death of the alleged testator, the will 
disappeared, and all attempts to trace it huve proved fruitless. There were 
two subscribing witnesses to the will. One was Mr. Morgan, who drew it; 
and the other, Roy W. Smyth, who was then a clerk in the employ of Myr. 
Morgan. Smyth was not produced as a witness, as he has since disappeared, 
and his whereabouts could not be ascertained. ‘The only other person that 
ever saw this will was the plaintiff, who testified that on the 12th ‘day of 
July, 1884, the alleged testator being present, she read the will. And it is 
upon the testimony of Mr. Morgan and the plaintiff that it is sought to prove 
the contents of this paper. To entitle the plaintiff to succeed in this action, 
plaintiff must prove that the will was in existence at the time of the testa- 
tor's death, or was fraudulently destruyed in his lifetiine; and, second, its 
provisions must be clearly and distinctly proved by at least two credible 
witnesses, [ think the plaintiff has failed in establishing either of these 
pmpositions, I have no doubt of the eorrectness, in the main, of Mr. Mor- 
gan’s story,—that he drew a will, substantiaily the same as testified to by 
him, in 1884; that he delivered it tu the testatur; that it was subsequently 
returned to him for safe-keeping; and that he did Keep it in his possession 
for some time. All this, however, comes far short of proving that the will 
was either in existence at the time of the death of the testator, in 1893, or 
that it had been fraudulently destroyed during the lifetime of the testator. 
During this period Mr. Morgan has held several important public oftices. 
He had a partner who appears to have been intimate with the alleged testa- 
tor, and the testator was many times in his office. It is much more probable 
that, during one of the many visits of the alleged testator, he obtained pos- 
ession of the will. either from Mr. Morgan. and that circumstance escaped 
Mr. Morgan’s recollection, or from Mr. Morgan's partner in his absence. At 
any rate, the testimony is not clear that this instrument remained in Mr. 
Morgan's possession, and its disappearance is certainly most remarkable, if 
it was not given to the alleged testator. Mr. Morgan’s testimony as to the 
declarations of the testator would tend to show that he thought the will was 
in Mr, Morgan's possession; but he seems to have been a peculiar individual, 
and I do not think that statements of that kind should be considered as estab- 
lishing by clear proof the existence of the will on the death of the testator, 
orits fraudulent destruction prior to that time; and his declarations are very 
seriously weakened by the production of the obliterated will. 

It seems that on or about the 28d day of October, 1891, the testator went 
into the safe-deposit company, in which he hired a vault, and there wrote 
out a will, which was, in substance, a copy of the one that Mr. Morgan drew 
for him, in that he left all his property to the plaintiff. and appointed her 
eXecutrix, Just why the testator should have prepared this will himself, if 
he supposed that a will of substantially the same purport was in Mr. Mor- 
Fan's possession, ready to be produced at his death. is not clear. The fact 
of his executing such instrument, under the circumstances, would tend 
sttungly to show that the prior will drawn by Mr. Morgan, and which was 
executed in I8S4. was then in his possession, or had been, some time prior 
to that, destroyed; and the subsequent obliteration of the signatures upon 
that will would tend to show that, at the time the obliterations were made, 
he had changed his mind as to the disposition he should make of his prop- 
erty. The testator could have had no possible motive in destroying this will, 
If he had supposed the prior will was in existence. and ready to be proven in 
fase of his death. The execution in October, 1891, and the subsequent ob- 
littration of this last will, seems to me most conclusive evidence that the 
testator did not then understand tbat a prior will was in existence, giving the 
Property to the plaintiff. 

But the statute also requires that the provisions of a will should be clearly 
and distinctly proved by at least two credible witnesses. I have no doubt as 
to the credibility of Mr. Morgan, but the plaintiff in the action stands in ai 
entirely different position. It is somewhat doubtful whether ber testimony is 
hot open to the objection that it is In violation of the prohibition contained 
ln section S29 of the Code. The exhibition to her of the will by the deceased, 
and her reading it in his presence, might well be part of a personal transac- 


94 NEW YORK SUPPLEMENT, vol. 37. (Sup. Ct. 


tion between them; and, if not in violation of the letter, it certainly is in vio- 
lation of the spirit, of this provision of the Code, which seeks to prevent a 
person claiming a part of the estute of a dead man from establishing the 
facts necessary to sustain his claim by his own testimony. The plaintiff is 
the sole person interested in the establishment of this will; by it she will re 
ceive a large sum of money; and it would be extremely unsafe to allow a 
person, standing in that position to testify to facts necessary to entitle her 
to a judgment against the estate, when the lips of the testator are closed by 
death, and hence unable to contradict or qualify the statements that she has 
made. The statute requires that the contents of the will shall be proved 
by two credible witnesses; and to accept the testimony of one to whom the 
property would go by the will, as that of a credible witness to the contents 
of the will, would be to overthrow one of the safeguards that the law has 
established for the prevention of claims of this kind, based upon the testi- 
mony of those interested in enforcing the claim. I have.examined the cases 
cited by the counsel for the plaintiff, but none of them is applicable to the 
question pregented here, except the case of Schultz v. Schultz, 35 N. Y. 653. 
That case goes a long way towards establishing the sufficiency of the proof 
as to the existence of this will at the time of the testator’s death. In that 
case, however, the will was executed less than two years prior to the time 
of the testator’s death. It was thus comparatively a short time before the 
testator’s death that the will was in possession of the custodian, and the 
court states that there is not a scintilla of evidence or circumstances to show 
that the testator ever had possession of the will after its execution and de- 
livery to the custodian. In this case, however, the long time that elapsed 
between the time of the delivery of the will to Mr. Morgan and the death of 
the testator, the absence of any satisfactory proof of the existence of the 
will from the time it was delivered to Mr. Morgan to the time of the testa- 
tor’s death, and the fact that the testator made another will, making sub- 
stantially the same disposition of the property, which he subsequently de 
stroyed, all tend to cast a doubt upon the fact that the will was in existence 
at the time of the testator’s death. and there is positively no evidence that 
it was ever fraudulently destroyed. I do not think the court is justified in 
diverting a large sum of money from those legally entitled to it, by allowing 
a lost will to be proved, except upon the clearest and most satisfactory evi- 
dence of the existence of the will at the time of the testator’s death. And 
the testimony in this case falls short of what I consider necessary to estab- 
lish such a will. There should therefore be judgment for the defendants, 
with costs. 


Argued before VAN BRUNT, P. J., and O’BRIEN and FOLLETT, 
JJ. 


Theodore H. Friend (Wheeler H. Peckham, of counsel), for appel- 
lant. 

William R. Wilder, for respondent Charles L. Dimon, individually 
and as administrator. 

Abner C. Thomas, for respondent Jacob 8. Dimon. 

Anderson, Howland & Murray (Henry H. Anderson, of counsel), 
for respondents Charlotte H. Dyer and John F. Dimon. 

Miller & Miller (J. F. Miller, of counsel), for respondent Mary H. 
Bell. 

James B. Ludlow, for respondent Frederic D. Philips. 


PER CURIAM. Judgment affirmed, with costs, on opinion of spe- 
cial term. 
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(1 App. Div. 06.) 
KUECHENMEISTER v. BROWN et al. 


(Supreme Court, Appellate Division, First Department. January 24, 1896.) 


NEGLIGENCE—DANGEROUS PREMISES—WHEN NEGLIGENCE PRESUMED. 

In an action for personal injuries caused by falling into an open coal 
hole in the sidewalk in front of premises occupied by defendant, plaintiff 
introduced only the testimony of herself and defendant. She testified 
that, while walking along the sidewalk in the evening, she fell into the 
coal hole, while defendant testified that, on an examination made a few 
minutes after the accident, he found the cover to the coal hole in place, 
and securely fastened in the usual manuer from the vault below. Held, 
that it was error to refuse to submit the evidence to the jury, who, If they 
found plaintiffs testimony to be true, would have been justified in in- 
ferriug negligence on the part of defendant, or those fur whose acts he 
was responsible. 


Action by Johanna Kuechenmeister against Vernon H. Brown, as 
tenant of house No. 202 West Forty-Fourth street, in the city of New 
York, and John Jacob Astor, executor of William B. Astor, as owner 
of said premises, for personal injuries. A judgment of the trial term 
of the court of common pleas, in which the action was brought, dis- 
missing the complaint, was affirmed by the general term of that court. 
dt N. Y. Supp. 180. Afterwards a motion for a reargument was 
granted (35 N. Y. Supp. 1110, mem.), and the reargument now comes 
on for hearing in the appellate division of the supreme court, pursu- 
ant to Const. 1895, art. 6, § 2. Reversed. 

The case was tried before the court and a jury. At the close of the plain- 
tiffs evidence, the court dismissed the complaint. The action was brought to 
recover damages for personal injuries, aud was sought to be maintained upon 
two grounds,—the maintenance of a nuisance and negligence. The plaintitt 
testified on the trial that on the 22d day of January, 1892, about 8 o’clock 
at night, it being dark and snowing, while walking upon the sidewalk in 
front of the premises occupied by the defendant she stepped upon the cover 
of the coal hole; it flew away. and she fell down into the hole as far as her 
knees, and, in falling, received the injuries complained of; that the cover 
was lying by the hole, and the hole was allopen. She then called the defendant 
48 & witness, and he testitied that he was the oceupant of the premises, and 
had been for a year before the accident; that there was a connection from 
the sidewalk to the cellar of the house; that he used the cellar for cual, 
and the coal hole to put the coal in the cellar; that the coal-hole cover, and 
the means of securing the same, were all in pertect condition at and prior 
to the accident, and, if the cover was properly secured in its place, it would 
be impossible for any one to fall into the hole. Ie also testified that he ex- 
amined the coal hole immediately after the accideut occurred, and found the 
cover properly secured in its place. No other witnesses were sworn, and 
upon this evidence the decision of the court was made, 


Argued before VAN BRUNT, P. J., and BARRETT, WILLIAMS, 
PATTERSON, and O'BRIEN, JJ. 


Edward Grosse, for appellant. 
Ira D. Warren, for respondents. 


WILLIAMS, J. The trial court erred in taking the case from the 
jury and dismissing the complaint. The question of the defendant's 
negligence should have been submitted to the jury. It is not neces: 
sary to determine whether the coal hole in the sidewalk was a nui- 
sance, 80 as to render defendant liable for any damages resulting 


96 NEW YORK SUPPLEMENT, vol. 37. (Sup. Ct. 


from its maintenance, regardless of the question of negligence. It 
is evident that no accident would have occurred, in the absence of 
negligence in keeping the cover properly secured. No one would 
have fallen into the hole, so long as the cover was kept in its place 
by the appliances provided for that purpose. The case may therefore 
be treated purely as one of negligence, and in this view the question 
of the defendant’s negligence was clearly for the jury. If the cover 
was unsecured and out of its place, and the plaintiff fell into the hole, 
as she testified she did, then, certainly, the defendant may be charged 
with negligence. It was his duty to keep the cover safely secured 
in its place, and if, through his own carelessness, or that of his 
agents or servants, it was left unsecured, and the hole unprotected, 
then he was guilty of negligence. The appliances for securing the 
cover were below the walk, in the premises of the defendant; and the 
inference might well have been drawn by the jury that the condition 
of the hole and cover at the time of the accident was due to the act 
or neglect of the defendant, or his agents or servants. Whether the 
hole was uncovered, and the plaintiff fell into it, as she testified on 
the trial, was a disputed question of fact, and should have been sub- 
mitted to the jury. If the jury credited the plaintiffs evidence, the 
inference might well have been drawn that the defendant was guilty 
of negligence which caused the accident and injury to the plaintiff. 
The judgment should be reversed, and a new trial ordered; costs to 
the appellant to abide event. AJ} concur. 


BOARD OF HOME MISSIONS OF PRESBYTERIAN CHURCH et al. v- 
MAYOR, ETC., OF CITY OF NEW YORK. 


(Supreme Court, General Term, First Department. December 18, 1899.) 


TAXATION— EXEMPTIONS— MISSIONARY CORPORATIONS. 

The proviso of Laws 183, c. 498, that the real property of a missionary 
corporation shal} not be exempt from taxation where it is leased, apples 
where the property, until noon of the day after the tax books were closed, 
was subject to a lease executed by the grantor of such corporation, though 
it was in good faith preparing to occupy the premises for its owD purposes. 


Appeal from special term, New York county. 

Action by the Board of Home Missions of the Presbyterian Church 
in the United States of America and the Board of Foreign Missions 
of the Presbyterian Church in the United States against the mayor, 
aldermen, and commonalty of the city of New York to cancel an 
assessment for taxation imposed in the year 1894 on plaintiffs’ real 
estate. The demurrer to the complaint, on the ground that it did 
not state facts sufficient to constitute a cause of action, was sus 
tained, and plaintiffs appeal. Affirmed. 

The complaint is as follows: 


The plaintiffs, by Parsons, Shepard & Ogden, their attorneys, complain of 
the defendants as follows: The plaintiff the Board of Home Missions of the 
Presbyterian Chureh in the United States of America is a domestic carpora- 
tion, created by and under the provisians of chapter 2&7 of the Laws of 1872, 
as amended by chapter 227 of the Laws of 188u, and chapter 335 of the Laws of 
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1892. The plaintiff.the Board of Foreign Missions of the Presbyterian Church 
jn the United States of America is a domestic corporation, created by and un- 
der the provisions of chapter 1&7 of the Laws of 1562, as amended by chapter 
826 of the Laws of 1804. No ufticer, member or employé of either of the plain- 
tiffs receives, or ever has received, or is or ever has been entitled to receive, 
aby pecuniary profit from the operations thereof, except reasonable compen- 
sation for services in effecting their purposes. In the month of June, 1893, 
the plaintiffs purchased, and have since owned as tenants in cominon, the 
following described property in the city of New York: Beginning at a point 
formed by the intersection of the westerly line or side of Fifth avenue witb 
the northerly line or side of Twentieth street, and running thence westerly 
along the said northerly ine of Twentieth street one hundred and ninety-two 
(192) feet; running thence northerly, and parallel with the westerly line 
of side of Fifth avenue, ninety-two (92) feet to the center line of the block 
between Twentieth and Twenty-First streets; running thence easterly, and 
Mrallel with the said northerly line or side of Twenticth street, and along 
mid center line of the block, one hundred and ninety-two (192) feet to the 
westerly line or side of Fifth avenue; and running thence southerly, along 
sid westerly line or side of Fitth avenue, ninety-two (92) feet, to the point 
or place of beginning. Said real property was purchased by the plaintiffs to 
be held and used exclusively for carrving out thereupon the missionary pur- 
poses of the plaintiffs to the extent of one-quarter; from the remaining three- 
quirters rents to be obtained to be applied exclusively for carrying out the 
missionary purposes of the plaintiffs. Since the purchase of said property it 
has not been in actual use for the purposes of the plaintiffs, because of the 
absence of suitable buildings and improvements thereon, but the construction 
of such buildings and improvements was in good faith contemplated by the 
plaintiffs at the time of the purchase of the said property, and was not im- 
mediately begun owing only to the fact that portions of said property were 
then in possession of tenants holding under leases from the former owner 
thereof, which did not expire until the lst day of May, 1894, and trom which 
tenants plaintiffs were unable to obtain possession of the premises so leased. 
Down to the said Ist day of May, 18%, the rents under said leases were re- 
celved by the plaintiffs, and used by them exclusively for their missionary 
purposes, On the Ist day of May, 1804, the construction of the buildings and 
improvements necessary to make the said property suitable for the said pur- 
poses of the plaintiffs began, and has since been in actual progress, and since 
that time no rents, profits. or income have been derived from it. A8S the plain- 
tiffs are informed and believe, same time in the year 184, the defendants 
caueed the said property to be assessed. for the purposes of taxation, at the 
cum of $285,000, and thereafter the board of aldermen of the city of New 
York by ordinance contirmed the said assessment, and imposed upon the said 
property a tax of $5.101.50 for the year 1804. Thereafter, and on or about 
the Ist day of September, the defendants caused the assessment rolls show- 
Ing the said assessment and the amount of said tax to be delivered to the. 
receiver of taxes of the city of New York, with a warrant by the said board 
of aldermen, under their hands and seals, annexed thereto, directed to said: 
receiver of taxes, commanding him to collect the said taxes; and the de- 
fendants intend, unless said tax, with interest thereon, shall be paid in full, 
to advertise the said property for sale, and sell the same at public auction, 
under the provisions of law relating to the enforcement of taxes upon real 
estate In the city of New York. ‘The plaintiffs are both corporations organ- 
hed, as hereinbefore stated, under the laws of the state of New York ex- 
dusively for missionary purposes, and such property of the plaintiffs as is 
beld by them exclusively for such purposes, or, though not in actual use 
therefor by reason of the absence of suitable buildings or improvements 
thereon, is designed for such use, and upon which the construction of such 
buildings or improvements is in progress or in good faith contemplated by 
the plaintiffs, js, as the plaintiffs are informed and believe, exempt by law 
from taxation. The facts giving rise to the exemption of such property froin 
taxation do not appear upon the record of said proceedings taken by the de. 
fendants to assess and enforce against it the said tax, aud the said proceed- 
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ings are upon their face regular and valid, and the said assessment and tax, 
upon the face of such proceedings, appear to be. and are, a lien upon the 
plaintiffs’ said property, and a cloud upon their title thereto. The illegality 
of the said assessment and tax forms no part of the record, and cau be 
established only by extrinsic evidence. The plaintiffs on the 4th day of Feb- 
ruary, 1895, duly presented to the comptroller of the city of New York for 
adjustment the claim upon which this action is founded. More than 30 days 
have elapsed since such claim was presented, and the said comptroller has 
neglected and refused to make an adjustment thereof for 3U days after such 
presentment. Wherefore the plaintiffs pray that the said assessment and tax 
upon the plaintiffs’ said property may be declared to be illegal and void, and 
that the defendants, their agents. and attorneys, may be forever enjoined 
and restrained from in any way asserting the validity of said assessiment. or 
collecting or enforcing the payment of the said tax, and that the plaintiffs 
may have such other and further relief as may be just. 


The following is the opinion of Mr. Justice BEACH on sustaining 
the demurrer to the complaint: 


The date fixing the status of property for taxation appears tu be the second 
Monday of January in each year. Taking a view more favorable to plainu- 
tiffs, and extending the period to April 3Uth, or the earliest moment of May 
1st, when the tax books are closed, it is still a fact that, from January to the 
date last mentioned, the plaintiffs received rents and profits from the prem- 
ises under leases which did not expire until May 1st at noon. During the 
taxable period the property was not in actual use by the plaintiffs, nor held 
exclusively for the purposes of the corporations, but from it they derived 
“rents, profits or income,’ and, therefore, they are not entitled to exemption 
under the provisions of chapter 498, Laws 18938. [See note, infra.) 

Judgment for defendants on demurrer, with costs. Leave to plaintiffs to 
amend within 20 days, on payment of costs. 


Argued before VAN BRUNT, P. J., and O'BRIEN and PARKER. 
JJ. 


H. B. Closson, for appellants. 
W. L. Turner, for respondents. 


PER CURIAM. Judgment affirmed, with costs, on opinion of 


special term. 
NOTE. 

Laws 1893, c. 498, Is as follows: 

“Section 1. The real property of a corporation or association organized ex- 
clusively for the moral and mental improvement of meu and women, or 
for religious, charitable, missionary, hospital, educational, patriotic, historical 
or cemetery purposes, or for two or more such purposes, and used exclusively 
for carrying out thereupon one or more of such purposes, shall be exempt 
from taxation. But no such corporation or association shall be entitled tu 
any such exemption if any officer, member or employee thereof shall receive or 
may be lawfully entitled to receive any pecuniary profit from the operatious 
thereof, except reasonable compensation for services in effecting one or more 
of such purposes, or as proper beneficiaries of its strictly charitable purposes; 
or if the organization thereof for any of such avowed purposes be a guise or 
pretense for directly or indirectly making any other pecuniary profit for such 
corporation or association, or for any of its members or employees, or if it be 
not in good faith organized or conducted exclusively for one or more of 
such purposes. The real property of any such corporation or association enti- 
tled to such exemption held by it exclusively for one or more of such purposes 
and from which no rents, profits or incomes are derived, shall be so exempt, 
though not in actual use therefor, by reason of the absence of suitnble build- 
ings or improvements thereon, if the construction of such buildings or im- 
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provements is in progress, or is in good faith contemplated by such corpora- 
tion or association. ‘fhe real property of any such corporation not so used 
exclusively for carrying out thereupon one or more of such purposes, but 
leased or otherwise used for other purposes, shall not be so exempt; but if 
a portion only of any lot or building of any such corporation or association 
is used exclusively for carrying out thereupon one or more of such purposes 
of any such corporation or association, then such lot or building shall be so 
exempt only to the extent of the value of the portion so used, and the re- 
maining portion of such lot or building to the extent of the value of such re- 
maining portion shall be subject to taxation. Property heid by an officer of a 
religious denomination shall be entitled to the same exemptions, subject tu 
the same conditions and exceptions as property held by a religious corpora- 
tion. 
“Sec. 2. This act shall take effect immediately.” 





(15> Mise. Rep. 179.) 
EDSON vy. BARTOW et al. 


(Supreme Court, Special Term, New York County. December 26, 1895.) 


TRUSTEE EX MALEFICIO—EFFECT OF PRECATORY WORDS. 

Testator, after making bequests in favor of various religious and char- 
itable bodies, provided that if, for any reason, any legacies should fail, 
the amount thereof should go “absolutely to the persons named as my 
executors’; that, ‘in the use of the same, I am satistied they will fellow 
what they believe to be my wishes”; and that “I impose on them, how- 
ever, no conditions; leaving the same to them personally and absolutely, 
without limitation or restriction.” There was no evidence of any promise 
by the executors to apply the amount of such legacies according to testa- 
tor’s wishes. Held, that such bequests did not create a trust ex maleticio 
in favor of the religious and charitable bodies named in the will, but was 
given to the executors in their own right. 


Action by Margaret B. Edson, individually and as executrix, 
against John A. Bartow and others, as executors, to impose a trust 
on a bequest to the executors, and to declare said bequest invalid. 
Judgment for defendants. 


Joseph H. Choate, Treadwell Clev sland’ and W. F. Peddrick, for 
plaintiff. 

David B. Ogden, Edward M. Shepard, S. P. Nash, P. B. Olney, and 
Huntington & Rhinelander, for defendants. 


RUSSELL, J. The plaintiff seeks to impose a trust upon the prop- 
erty conveyed by the above-named executors to various religious, 
benevolent, and charitable institutions of the city of New York on the 
23d day of June, 1890, and to have this court adjudge such trust to 
be invalid, so that the property conveved shall be held to be intestate 
property of the deceased testatrix, and therefore passed to plaintitt’s 
testator, Marmont B. Edson, the brother of Miss Mary A. Edson, who 
survived her nearly two years. The executors of Miss Edson derived 
the title which they conveyed to the defendant corporations from this 
clause of the will of Miss Edson: 


“If, for any reason, any legacy or legacies left by my will, or by any codicil, 
either pecuniary or residuary, shall lapse or fail, or for any cause not take 
effect. in whole or in part, I give and bequeath the amount which shall lapse, 
fail, or not take effect, absolutely, to the persuus named as my executors. 
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In the use of the same, I am satisfied that they will follow what they believe 
to be my wishes. I impose upon them, however, no conditions; leaving the 
same to them personally and absolutely, and without limitation or restriction.” 


The plaintiff claims that this clause gave no title to the persons 
named as executors, because it is evident from the terms of the will 
and the three codicils, and the attendant circumstances, that the 
testatrix did not mean to give to them an absolute title, but adopted 
this method to dispose of her property for the benefit of various 
benevolent and religious institutions in the city of New York,—some 
named by her in her will, and some unnamed, but to be appointed,— 
in order to guard against any possible failure in the accomplishment 
of her intent arising from restrictive statutes, or indefinite expres- 
sions of testamentary disposition, and that the bequest to the per- 
sons named as executors was received by them upon such understand- 
ing. The will and codicils were drawn and éxecuted in the month 
of May, 1890, and the testatrix died on the 2Uth of May, 1890. She 
received her property through her deceased brother Tracey R. Edson, 
who died in 1881, leaving an estate of over $1,600,000 to Marmont, 
Susan, and Mary A. Edson, his brother and two sisters. Susan died 
in 1885, leaving her share, except what she gave by some specific 
legacies, to her sister Mary; so that Mary, at her death, in May, 1890, 
left an estate of upwards of $1,000,000. Miss Mary A. Edson, after 
making some small specific bequests, devised and bequeathed to her 
executors one-third of her estate in trust, to apply the rents and 
profits to the use of her brother Marmont, if he survived her, with 
power of appointment to him by will, and to his issue in default of 
such appointment. She then made certain other specific bequests 
to various benevolent and religious institutions, and provided that if, 
by reason of want of incorporation, or any other cause, any society 
or institution should be unable to take the legacy, then such legacy 
should go to the president, treasurer, or chief executive officer. The 
residue of her estate she gave and bequeathed to her executors, to 
be divided by them among such incorporated religious, benevolent. 
and charitable societies in the city of New York, and in such amounts 
as should be appointed by them, with the approval of the Rev. Dr. 
Huntington, if living. Then follows the clause giving the property 
to the persons named as executors, in case of failure or lapse of any 
of the legacies. On the 23d day of June, 1890, and within a month 
of the decease of Miss Edson, the persons named as executors, by 
deed of gift delivered to Stephen P. Nash, gave to the societies spe-_ 
cifically named for bequests the same interests which the grantors 
took or might take of the sums named in the will, specifically be- 
queathed to the corporations named, and appointed various other 
selected corporations of the city of New York for the remaining 
beneficial interests, which passed to them under the residuary be- 
quests. Marmont B. Edson, the brother, contested the probate of 
the will on the ground of undue influence and fraud; both issues 
being decided adversely to him by the surrogate, and, on appeal, by 
the general term. 7¢0 Hun, 122, 24 N. Y. Supp. 71. An action was 
brought by the executors for the construction of the will, pending 
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which Marmont B. Edson died, and the cause was continued against 
his widow and executrix, the present plaintiff. It was heard before 
Justice Lawrence, decided adversely to the plaintit! here (25 N. Y. 
Supp. U3t), and also on appeal to the general term (77 Hun, 298, 28 
y. Y. Supp. 401). By the decision of the general term, it was held 
that on the face of the will, extrinsic evidence being irrelevant in 
that action, no trust was impressed upon the property bequeathed 
and devised to the persons named as executors. By the decision of 
Justice Lawrence and that of the general term, 1t was held, in the 
action for the construction of the will, that various of the corpora- 
tions named as legatees could not take, on account of the statute for- 
bidding such bequests by testament made within two months of the 
decease of the testatrix; and it was also held that the bequest to the 
oliver of a corporation, which could nut take by reason of error in the 
hane or description, and also those to be divided among such incor- 
porated societies as should be appointed by the executors with the 
approval of the Rev. Dr. Huntington, were void for indefiniteness. 
It will be thus seen that a large part of the estate of the testatrix 
passed to the persons named as executors under the final clause of 
the will, in case that clause is effective. 

In the consideration of the legal question presented to this court, 
Which isa court of first instance only, uo departure can be made from 
the lines of legal adjudication fixed by the general term in the two 
adjudications made by that branch of this court. By the determina- 
tion in the probate case, it was held that the testatrix executed the 
will and codicils freely and understandingly, and all possible effect 
Hust be given to the adjudication of her intelligent understanding 
of the effect of the words she adopts in making a testamentary dispo- 
sition of her entire property. Code Civil Proe. §§ 2626, 2627; Post 
¥. Mason, 91 N.Y. 339. By the decision of the general term in the 
action for the construction of the will, it is adjudicated that the lan- 
suave used in the will is not sufficient to create any trust, as aguinst 
the rexiduary legatees, and that they tovk a clear title, if we judge 
from the force of the will alone. On this trial, extrinsic cireum- 
slances are shown to justify the charge that in no event were the 
persons named to have absolute title, and so bring the case within 
the rule of law laid down by the leading case upon that subject (In 
te O'Hara, 95 N. ¥. 403) and the Fayerweather Case (recently decided 
by the general term, and not yet officially reported) 36 N. Y. Supp. 
ji, ‘The extrinsic circumstances relied upon are substantially 
these: The property of the deceased came from her brother Tracey, 
and she had indicated by previous wills an intention of leaving her 
ptuperty to her other brother, Marmont, the husband of plaintiff, in 
tase of his surviving both of his sisters. The last will that she did 
make, and which is the subject of dispute, was made at a time when 
she was suffering under her last sickness, and during the month of 
her decease. The persons named as her residuary legatees were not 
those who were so allied in blood to her that she would care to leave 
{o them the bulk of her estate, in any contingeney, and she had in 
fact iven specific bequests to two of them. One of the three resid- 
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uary legatees was her counsel, on whom she relied for advice, and he 
drafted the will and the codicils. They were all honorable and just 
men, and so regarded by her, and therefore her expressed or implied 
wish to them, as she well knew, would be as strong to them as their 
covenant under seal, to induce conformatory action. Within a month 
after her decease they justified her expectations by passing out of their 
own ownership or control every dollar of the property bequeathed to 
them, in accordance with her specific wishes, where those wishes were 
specifically stated in her will, and with her general wishes, where 
her purpose, as indicated, was general in its character. It is claimed, 
therefore, that those circumstances, together with the terms of the 
will and codicil, evidenced, by a contract without words, the true 
character of the interests bequeathed and received. What force 
have the attendant circumstances upon the questions of fact to be 
solved? Do they point to a conclusion which could not be drawn 
from the will itself? What does the will show her wishes were in 
regard to the property to be received by the executors? She had 
already attempted to dispose of all her property, and therein she had 
expressed what she wanted done with that which she might leave 
behind. There, and there alone, by the evidence in this case, do her 
wishes appear. If those wishes were carried out by her acquiescence, 
or by the judgment of the law, in case of attack, the executors would 
get nothing. It was only in the contingency that her intent should 
fail as to any part of the bequests she made that the executors would 
receive under the final residuary devise and bequest. Their receipt 
of any property under that residuary bequest was secondary to her 
primary intention, and only designed to be a last resort to effectuate 
that primary intent. And so, in regard to the interest bequeathed 
with these words, “In the use of the same, I am satisfied that they 
will follow what they believe to be my wishes,” no extrinsic circum- 
stances could possibly intensify the language of this will, in the 
demonstration of what she expected and intended. But we must be 
exact, and not loose and vague, in determining precisely where her 
wishes would ultimately carry her in all possible contingencies. The 
probate of the will determines that she executed each sentence of 
the will freely and understandingly, and therefore knew the force of 
the language which she was using, She is not acting as a testatrix 
executing a legal document which she does not understand the scope 
of, and relying upon reaching a result in a roundabout way, but de- 
termined to reach that result at all events, with the aid of the legal 
machinery which should protect her wishes. She voluntarily waives 
the enforcement of the law to guide whatever property the executors 
might personally take into the channels designed, by the words, “I 
impose upon them, however, no conditions; leaving the same to 
them personally and absolutely and without limitation or restriction.” 
She thus relies upon the moral nature of the gentlemen she deals 
with, goes outside of the protection of the law, and clings only to 
their honesty of character, and not their legal duty. The whole 
breadth of her scheme is open. There is no secret trust. Any one 
may read her intention primarily, secondarily, and in the last con- 
tingency. 


a ee 
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The scheme of this will, executed with a free, competent, and 
intelligent understanding, is: First. To give minor, specific legacies 
to friends, which, she doubts not, will be unquestioned. Second. To 
provide for her brother Marmont and his issue one-third of all she 
may leave, and no more. Third. To give specific bequests to corpo- 
rate institutions whose life and mission was to do good in this world, 
but with some doubt on her part as to all of these bequests being 
effective in law. Fourth. To dispose of the residuum of her estate, 
which was more or Jess to be estimated, and not certain, by confer- 
rug upon her executors, with the approval of her rector, in whose 
judgment and purity of intent she had had occasion to have un- 
bounded confidence, the power to appoint other benevolent and re- 
ligious institutions as the beneficiaries, so that the last dollar which 
the did not give to friends would be spent in a way to gratify her 
ewn charitable heart. Recognizing, however, the doubtfulness in 
parts of this residuary bequest, as well as the preceding one, she 
determines, as she has given all to friends that she cares, to dispose 
‘of that portion of her estate which might drop from the beneficiaries 
she designed it for, not on account of the uncertainty of her intention, 
but of the contingencies which might render those intentions in- 
tiective, by giving absolutely such dropping residuum to three 
fiends, in whom she has full confidence, with the faith that they 
will see their way clear to render effective herineffective attempts, but 
still willing, in the exercise of her intelligent judgment, to place such 
residuum in their hands untrammeled, save by the protection of 
those moral considerations upon which she relied. With her eyes 
open she was willing to take her chances. There is no proof in this 
Case of any promise by Mr. Parsons, or either executor, to pass over 
one dollar of the property which they might receive to any other insti- 
tution whatsoever. The argument of the learned counsel for the 
plaintiff is that because Mr. “Parsons drafted the words of bequest, 
and the words of faith and belief, which Miss Edson subscribed, there- 
fore Mr. Parsons, for himself and his executors, promised to do and 
ferform that which Miss Edson hersclf believed they would do. It 
seems to this court that this argument distorts the verbiage of the 
will. Assuming that Mr. Parsons was the author of the language, 
and that Miss Edson was an automaton, then such construction is 
correct. But Iam controlled by the previous adjudication, as well 
as by the apparent evidences of the will itself, and must find that 
Miss Edson knew as well as Mr. Parsons the force of the language 
Which she used, and certainly in regard to words which convey ideas 
familiar to all intelligent peuple and not thoge which are thor oughly 
uuderstood by lawyers alone. She herself says: 

“lam satistied that they will follow what they believe to be my wishes. I 


impose Upon them. however, no conditions; leaving the same to them per- 
fonally and absolutely, and without limitation or restriction.’ 


Thus, in the last solemn utterance upon this subject in her life, she 
intelligently states it to be a matter of belief with her executors what 
ber wisheg are, and does not state it to be of knowledge. She claims 
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no promise, but, in as strong words as might be used, releases them 
absolutely from all legal obligation; putting her successors outside 
of the pale of legal remedies, because she preferred to take the 
chances of their doing as they believed she wished, to giving the 
property to any one else. No actual fraud is here claimed. And. 
there can never be constructive fraud where a person does just what 
she intends to do, of her own free will and intelligence, in passing 
title to others of that property which she deliberately determined to 
take away from her own succession. The question then comes down 
to this, which must be decided in the case: Is it impussible, under 
the law of the state of New York, for an owner of property, by deed, 
will, or transfer, to absolutely give to another that property in the 
full expectation or belief that that other will apply it to certain 
specific purposes, but at the same time conferring in the transfer 
papers the right to disregard his wishes if that other so chose? Is 
there any such limitation upon the power of transfer? Could the 
owner afterwards, when he had repented of his act,—there being no 
attendant fraud.—recover it back? The design of the mortmain act 
was to protect the heirs and next of kin from the influence of advisers, 
exerted during the failing powers of the testator, and thus preventing: 
a different disposition of property from that which a free and unter. 
rorized mind would otherwise make. The statute (chapter 319 of 
the Laws of 1848) does not inhibit conveyances. If, on the dav her 
will was made, Mary A. Edson had, by power of attorney coupled 
with an interest which would enable the power to survive, author- 
ized the three gentlemen named as her executors to convey by ap 
pointment, would there have been any legal objection to the validity 
of the transfer executed after her death? Given her free and intel- 
ligent understanding of all of the terms of her will, there was no 
trust ex maleticio created by her devise and bequest to the three 
persons named as executors. They had the full right to receive the 
residuum as their own. They had the full power to follow the dic- 
tates of their conscience in divesting themselves of that property, 
and placing it where they knew the testatrix wished it to go. 

So far as the general term decision in the construction ease is ap- 
plicable to the case, it is authority for the conclusions I have reached. 
Judgment is rendered in favor of the defendants, dismissing the 
complaint, with costs. 

Complaint dismissed, with costs. 
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(App. Die. 97.) 
McAVENEY v. BRUSH et al. 


iSupreme Court, Appellate Division, First Department. January 24, 1890.) 


CONTEMPT—AWARDING DAMAGES. 

‘The general term, op reversing an order denying @ motion to punish a 
defendant for contempt in giving a bond with fictitious and ipsutlicient 
sureties, to discharge a mechanic's lien, should not imtpose as a tine the 
auuunt of the bond, but should remand it for fyrther proceedings; Code 
Civ. Proce. § 2284, limiting the fine to an amount sufficient to fhdemnify 
the averieved party fur actual loss sustained, except that where vo loss 
is shown a tine of S260 shall be imposed. 


Ou reargument. For opinion on appeal, see 84 N. Y. Supp. 101. 
For order granting reargument, see do N.Y. Supp. 1110. 

Argued before VAN BRUNT, P. J.. and BARRETT, WILLIAMS, 
PATTERSON, and O'BRIEN, JJ. 


George 8S. Daniels, for appellant. 
Hector M. Hitchings, for respondents. 


VAN BRUNT, P. J. For the reasons stated in the opinion of Mr. 
Justice DALY upon the decision of the appeal taken from the above- 
mentioned order to the general term of the court of common pleas, 
we are of the opinion that Chere was power in the court to punish for 
the contempt charged. We think, however, that the court should 
have remitted the matter to the special term for further procedure, 
instead of attempting to fix the penalty to be imposed because of 
such contempt. Indeed, the court may not have had the power to 
impose the tine sought to be imposed by the general term of the court 
of common pleas upon their decision of the previous appeal, as the 
fine must be limited to an amount sufficient to indemnify the ag- 
grieved party for the actual loss or injury sustained (section 2284 of 
the Code, so far as it was in excess of $250 and costs. The court, 
under circumstances similar to those in the case at bar, may possibly 
have the power, as a condition of waiving the imprisonment which it 
has the right to impose. to exact the performance of conditions which 
it caunot impose as a tine. 

The order appealed from should therefore be reversed, with $10 
costs and dishursements, and the matter remitted to the special term 
for further action. AJ concur. 
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PEOPLE ex rel. AMERICAN FLAG CO. v. BARKER et al. 
(Supreme Court, General Term, First Department. December 18, 1895.) 


1. TaXaATION—ASSESSMENT—STATEMENT BY OWNER. 

Where the only evidence as to the value of property of a corporation, 
and the amount of its debts and exemptions, from which the assessors 
are to determine the amount on which the corporation is taxable (Laws 
1857, c. 456), consists of statements made by the corporation, with affida- 
vits of its president, that the total assets amount to a certain sum, and 
that its liabilities amount to a certain sum. which exceeds the assets, it 
is error to make an assessment in disregard of the statement as to the 
liabilities, though such statements also show that the company had a 
paid-in stock largely exceeding the amount of Habilities, which stock was 
“paid for the sale of good will, and services.” 

2. SAME—DeEvvucTION OF DEBTS. 

Laws 1857, c. 456, providing that, in estimating the taxable value of 
the property of a corporation, its Habilities shall be deducted from its 
assets, a corporation is entitled to have deducted an indebtedness repre- 
sented by debentures, though some of the debentures have not actually 
been issued. 


Appeal from special term, New York county. 

Certiorari by the American Flag Company to review the action 
of Edward P. Barker and others, commissioners of taxes and assess- 
ments of the city of New York, in assessing the property of relator 
in the year 1894. From an order vacating the assessment, defend- 
ants appeal. Affirmed. | 

The opinion of Mr. Justice INGRAHAM at special term is as fol- 
lows: 


I do not think there was anything before the tax commissioners to justify 
them in making the assessment that they did. Under chapter 406 of the Laws 
of 1857, the commissioners were required to ascertain the valuation of the 
whole property owned by the corporation, whether real or personal, or both, 
in order to ascertain the capital which was the subject of taxation (People 
v. Barker, 144 N. Y. 94, 39 N. KE. 18), and from the aggregate deduct the debts 
of the corporation, and any exemption allowed by law. ‘The only evidence 
before the commissioners appears to have been the two statements made by 
the company, and an aftidavit of its president, by which it appears that the 
total assets of the company, including all its property, were $197,988.90; 
that the liabilities were debenture certificates actually issued, amounting to 
$148.300, and certificates agreed to be issued, for services and property pur- 
chased, and for which the company was indebted §55.650. making an aggre- 
gate of §$203,950,--showing the corporation to be insolvent. It is stated in 
the first statement rendered that the capital stock actually paid in, of $400,- 
GOO, was “paid by sale of good will. and service’; but there is nothing to 
show that at the time the statement was made. on the second Monday in 
January, 1894, this good will and serviees for which the capital stock was 
issued was of any value, and that fact is accompanied by the express state- 
ment, under oath, that the total gross assets of the corporation were $197.- 
988.00. It is true, the statement made by the corporation is not conclusive 
upon the tax commissioners, but at the same time they must have some evi- 
dence before them to justify their action. hey could have required the 
otticers of this corporation to appear before them. and submit to an examina- 
tion as to the property owned by the company for which this capital stock 
was issued. They omitted to require such testimony, but, according to their 
return, did accept the statement of the officers of the company as to the 
amount of its assets, disallowing certain alleged indebtedness because the 
statement said that the debentures representing that indebtedness had not 
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been issiied. In that the commissioners were clearly in error, as the amount 
of the indebtedness for which the company had agreed to issue these deben- 
tures Is Just a8 much the indebtedness of the company as if the debentures 
had been issued. The commissioners having accepted this statement of 
$197,088.90 as the total gross assets of the company, the court cannot say. 
upon the evidence before it, that they should have found that the capital 

stock of $400.000 was unimpaired. On the contrary, I am of the opinion that, 

upon the evidence before the board, there was nothing upon which to sustain 


such a finding. I think, therefore, the proceeding of the tax commissioners 
lust be reversed, and the assessment vacated, 

R. 8. Barlow, for appellants. 

W. M. Rosebault, for respondent. 


PER CURIAM. Order affirmed, with costs and disbursements, 
upon opinion of the court at special term. 


(1 App. Div. 68.) 
PEOPLE ex rel. DEAN v. BROOKFIELD, Commissioner of Public Works 


(Supreme Court, Appellate Division, First Department. January 24, 1896.) 


1. OFFICERS—-REMOVAL—CHIEF OF BUREAU. 


The superintendent of street improvements, declared by Consolidation 
Act (Laws 1882, ce. 410) § 317, subd. 4, to be chief officer of a bureau, 
cannot be discharged on mere notice of an intended consolidation of his 
office with another oftice, and request for his resignation; section 48 de 
claring that no regular clerk or head of a bureau shall be removed till he 
has been informed of the cause of the proposed removal, aud has been 
alowed an opportunity of making an explanation. 


& CERTIORARI—MapIFYING DETERMINATION REVIEWED. 
Code Civ, Proce. § 2141, declaring that the court, on the hearing of a 
cause on certiorari, may modify the determination reviewed, dees not 
authorize the court to declare an illegal discharge of an officer valid, as of 


a later date, because of the consolidation at such time of his othce with 
another, 


Certiorari by William M. Dean against William Brookfield, com- 
missioner of public works. Judgment for relator. 

Argued before VAN BRUNT. bP. J., and BARRETT, WILLIAMS, 
PATTERSON, and O'BRIEN, Ju. 

C. Blandy, for relator. 

W. 1. Turner, for respondent. 


PATTERSON, J. This cause comes before the court on a writ of 
certiorari to review the action of the commissioner of public works 
of the city of New York in discharging the relator from a position 
he held in that department from the year 1886 to the 31st of July, 
1895, on which last-mentioned day he was dismissed from his position, 

ya communication then sent him by the respondent, and which 
contained the following announcement: “Your services as superin- 
lendent of street improvements will not be required after this date.” 

The relator was head of a bureau within the meaning of section 48 
of the consolidation act. He was the superintendent of street 
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improvements. By section 317 of the consolidation act (subdivision 
4) it is provided that there shall be created a bureau for grading, 
flacging, curbing, and guttering streets, the chief officer of which 
shall be called the “Superintendent of Street Improvements,” and 
that is the position the relator filled at the time referred to. Section 
48 of the consolidation act, to which allusion has been made, also pro- 
vides that no regular clerk or head of a bureau shall be removed 
until he has been informed of the cause of the proposed removal and 
has been allowed an opportunity of making an explanation, a true 
account of which is to be entered on the record of the department. 
On the 9th of July, 1895, the commissioner of public works sent to 
the relator a letter asking for his resignation, and stating that it 
had been determined to abolish the oftice of superintendent of street 
improvements on and after August 1, 1895. It is claimed by the 
respondent that this determination to abolish the office referred to 
Was arrived at from reasons of economy, and that he found it expe- 
dient to abolish the distinctive office of superintendent of street im- 
provements, and to transfer the performance of the duties of that 
office to another bureau, namely, that of the water purveyor. 

It will be observed that there was no charge made against the 
relator, and that there was no ground indicated to him as that upon 
which he was to be discharged. By the letter of July 9th, no infor- 
mation was given to him of the reason of the contemplated abolition 
of his office; and in the communication of July 31st there was simply 
a notice that his services were dispensed with. Under the provisions 
of the statute, the relator was clearly entitled to distinct notifica- 
tion, and to a hearing, and could not summarily be dismissed without 
it. It was competent for him to claim, before the commissioner, 
that there had been no consolidation; that he could not be discharged 
in mere anticipation of that consolidation of the offices; and that 
no action could be taken to remove him until after a consolidation 
was effected, if consolidation were permissible. That it was _ per- 
mlixsible seems to result from another provision of section 48, which 
enacts that any head of a department may, with the consent of the 
board of estimate and apportionment, consolidate any two or more 
bureaus established by law, and may change the duties of any bureau. 
But it appears by the return that application was not made by the 
commissiouer of public works for authority to make the consolida- 
tion until the 5th of August, 1895, and that a resolution was not 
passed giving the authority so to do until the 30th dav of August, 
1895. Therefore, by the return it appears that the dismissal of the 
relator was made merely in contemplation, and not as a consequence, 
of the consolidation of the two bureaus. His independent bureau 
still existed. and he was clearly entitled to the oflice, and to dis- 
charge his duties, at the time he was dismissed by the commissioner 
of public works. 

With what transpired subsequent to the dismissal of the relator 
we have nothing to do, for it does not affect the lawfulness of the 
act of the commissioner of public works at the time that act was 
comuiitted. 
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It is claimed by the respondent that the dismissal would become 
operative on the 31st day of August. 1800, and that the relator 
would, therefore, have merely a claim for one month's salary; and it 
is suggested that, under the provisions of section 2141 of the Code 
of Civil Procedure, the court has power to modify the commissioner's 
determination so as to make it binding on the relator from the date 
last mentioned. But we do not consider this provision as author- 
izing us to adjudicate the rights of the relator upon any state of facts 
arising after the unlawful action was taken by which he was deprived 
of his office. 

It is sufficient, for all purposes of this case, that the relator was 
unlawfully discharged, and is entitled to be restored to the position 
as of the 31st day of July, 1895, with the costs of this proceeding. 
All concur, 


(1d Mise, Rep, $18.) 
RIDENOUR y. BOARD OF EDUCATION OF CITY OF BROOKLYN. 


(Supreme Court, Special Term, Kings County, January, 1846.) 


1, Scroon TEACHERS—DiscHARGE—CIVIL SERVICE LAWS. 

A teacher of a public school in the city of Brooklyn is an employé, not of 
the city, but of the board of education, Which is a corporation distinct from 
the city, and therefore is not protected by Laws IS. ¢. O77, providing that 
ho veteran of the Civil War, “holding a position by appointinent in any city 
or county,” shall be removed therefrom except for cause shown after a 
hearing. 


2 Same—Ricut to Trran UNDER ScHoon Law. 

Laws 18H, ¢. 506 (Consolidated School Law) tit. 7, art. 6, § 47, providing 
that no teacher shall be dismissed in the course of a term of employment 
except for reasons which, if appenied to the superintendent of public in- 
struction, should be held to be sumMcient cause for such dismissal, does pot 
give the teacher the right to a trial. 


Action by William B. Ridenour against the board of education of 
the city of Brooklyn to enjoin defendant from dismissing plaintiff 
from his position as teacher in the public school. Plaintiff moves 
to continue a temporary injunction theretofore granted. Denied. 


M.S. Towns, for plaintiff. 
A.G. McDonald and Alfred C. Mudge, for defendant. 


GAYNOR, J. The plaintiff seeks to enjoin the defendant, the 
ward of education of the city of Brooklyn, from summarily dismiss- 
ing him from his place as teacher in the public schools of the city of 
Brooklyn, claiming that he may not be dismissed except for cause 
found after a trial by the board upon charges. He-makes this con- 
tention upon two stated grounds, viz: First, that be is an honor- 
ably discharged soldier of the war of the Rebellion; and, second, 
that the general school laws of the state entitle all teachers in the 
common schools to the protection of such a trial. 

1, There is a general statute that no honorably discharged soldier 
or sailor of the war of the Rebellion, “holding a position by appoint- 
ment in any city or county,” and “receiving a salary from such city 
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or county,” shall be removed therefrom “except for cause shown 
after a hearing had.” Laws 1892, ¢. 577. This statute expressly 
excepts positions having a definite term fixed by law, and relates 
only to positions over which the power of removal may be exercised 
at pleasure. It also needs to be observed that it relates, in terms, 
only to positions in cities and counties. It does not cover ap- 
pointees under the state government, nor in towns, villages, or school 
districts. The plaintiff is concededly not holding a county position. 
If, therefore, he is not holding a position by appointment in the city 
of Brooklyn, viz. under the citv government, and receiving a salary 
from the city, he does not come under the protection of the veteran 
statute. He is an employé of the board of education. It is nota 
part of the corporation of the city of Brooklyn, but is itself a local 
school corporation, like every board of school-district trustees 
throughout the state (General Corporation Law, § 3), and is, like ev- 
ery such board, an integral part of the general school system of the 
state. It is a state and not a city agency, doing state and not city 
work and functions. Education is not city, village, county, or town 
business. It is a matter belonging to the state government. From 
its comprehensive foundation by chapter 75 of the Laws of 1795. 
down to the recent codification of our school laws (“Consolidated 
School Law,” Laws 1894, ¢. 556), our state system of education has 
remained a consistent whole. The present board of education of 
the citv of Brooklyn is as distinctly a part of that whole as is any 
school district in the state. It is the lineal successor to the powers 
and duties formerly performed by the trustees of the several school 
districts of Kings county. 

The city of Brooklyn was incorporated in 1834. Laws 1834, ¢. 92. 
Its first charter is silent concerning public education. It conferred 
no power in respect of it upon any board or officer of the city. It. 
left all the school districts of the locality as they had previously ex- 
isted and been governed, viz. by the district trustees and the town 
commissioners. Rey. St. 1830, pt. 1, ¢.15. The next year the legis- 
lature made it the duty of the common council to appoint the trus- 
tees of the several school districts, and also the commissioners, in- 
stead of their being elected as formerly. Laws 1835, c. 129, § 15. 
The legislature did not thereby make them city officers. It often 
happens that city officers are required by a statute to appoint in- 
dividuals to do specified state duties; but that does not make such 
appointees city officers, or make the city Hable for their acts. Ham 
v. Mavor, etc., 70 N. Y. 459: New York & B. Saw Mill & Lumber 
Co. v. City of Brooklyn, 71 N. Y. 580; Lorillard v. Town of Monroe, 
11 N. Y. 392. By chapter 63 of the Laws of 1843 the common coun- 
cil was required to appoint two or more persons from each school 
district, to constitute a board of education of the city of Brooklyn, 
and this was its creation. By the said statute the said board was 
given the control and direction of the common schools of Brooklyn, 
and all of the powers (under the general state school laws) of trus: 
tees of school districts (who were thus, locally, done away with), but 
under and subject to rules and regulations, not inconsistent with 
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the said Jaws, which the common council was required to make; 
and the members of the common council were, ex officio, made 
school commissioners. The treasurer of the city was, ex officio, 
made custodian of all school moneys, but to the board of educa- 
tion was given the spending of the same. By chapter 143 of the 
Laws of 1850 the whole city was made one school district for the 
purposes of taxation, the building and repairing of schools, and the 
support of the schools; but the board of education was directed to 
divide the city into districts for the purpose of regulating attend- 
ance. Reference to the duties of school commissioners prescribed by 
the Revised Statutes (supra) will show that this transferred to the 
board of education all such duties, and thus the members of the 
common council ceased to be school commissioners. This act also 
empowered the board of education to make rules for its own govern- 
ment, and for the government and discipline of the schools, thus tak- 
ing that power from the common council. The foregoing acts (and 
several others which I do not need to cite) were not amendments of 
the charter of Brooklyn, but separate and distinct school laws. 
They cannot be construed as making the local school system a part 
of the city corporation, but manifest a contrary purpose. By the 
act consolidating the cities of Brooklyn and Williamsburg and the 
town of Bushwick, the system created by these acts was recognized, 
and in so many words continued. Laws 1854, c. 384, tit. 11, 3 13. 
That is all there is in this charter of the new city upon the subject. 

In the revised charter of Brooklyn, passed in 1873 (chapter 863, 
tit. 16), it is provided as follows: “There shall be a department of 
public instruction which shall be under the control of a board of 
education, and all provisions of law relating to the present board of 
education of the city of Borooklyn shall apply thereto, except so 
much as relates to the appointment of the members thereof.” And 
then it makes the change that the mayor shall appoint the members 
with the approval of the common council. This is all that that act 
contains on the subject of education. It nominally creates a de- 
partment of public instruction, but puts it under control of the board 
of education, which was and always had been a corporate entity 
itself, having a treasury, and capable of holding property, of con- 
tracting, and of suing and being sued, and which had always held, 
as it still holds, title to all of the school property within the city. 
Allen v. Brooklyn, 8 Blatehf. 535, Fed. Cas. No. 218. It was not 
brought into existence by this act, but had theretofore existed, and 
was to continue under the distinctively school laws which I have 
cited, and by one of which it was created in 1843, and also subject 
to the general school laws of the state. 

The present charter (Laws 1888, c. 583, tit. 11) is, in the respect un- 
der consideration, a re-enactment of the charter of 1873. It also 
contains some of the provisions of the said school laws cited above, 
among others, those making the city treasurer ex officio treasurer 
of the board of education, and giving the board of education the 
bowers, and subjecting it to the duties, of trustees of school districts 
throughout the state. By it, also, the mayor has the sole power of 
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appointing the members of the board. This charter is a revision, and 
combination into a single act, of all local and special acts relating 
to the corporation of the city of Brooklyn. At its end is a clause 
repealing all prior local and special acts relating to the “corpora- 
tion of the city of Brooklyn * * * or to the administration of 
the property or affairs of said corporation.” This carefully limited 
repealing clause did not repeal the local school laws relating to the 
common schools in the city of Brooklyn, but left them intact. It is 
obvious that it was not meant to work such repeal, for the board of 
education and the schools are governed under them, as they have 
been from the beginning, and by virtue of them all of the local school 
property is vested in the said board, and owned by it, and not by 
the city. 

The ‘plaintiff being an employé of the board of education, and it 
not being part of the corporation of the city of Brooklyn, as I con- 
clude from the foregoing, the veteran statute affords him no protec- 
tion. Moreover, the plaintiff does not receive a salary from the city, 
but from the board of education; and its moneys are made up of 
state school moneys raised by taxation, and invested state school 
funds, as well as from local taxation. 

2. In respect of the plaintiff’s claim that the general school laws 
of the state entitle him to a trial, this is the only provision upon the 
subject, viz.: 

“Nor shall any teacher be dismissed in the course of a term of employment, 
except for reasons which, if appealed to the superintendent of public instruc- 


tion, shall be held to be sutticient cause for such dismissal.” Consolidated 
School Law (Laws 1894, ¢. 5500, tit. 7, art. 6, § 47). 


This language does not give to the teacher the right to a trial. 
People v. Thompson, 94 N. Y. 451; People v. Morton, 148 N. Y. 156, 
42 N. E. 5388. The relation between the plaintiff and the board of 
education is simply the contract one of emplover and employé (Con- 
solidated School Law, tit. 7, art. 6, § 47); and for a breach of his. 
contract of service by a dismissal without cause the board would be 
liable to him in an action for damages (Gillis v. Space, 63 Barb. 177; 
Wait v. Ray, 67 N. Y. 36). The by-laws of the board provide for 
“annual salaries” and “yearly salaries” for teachers (article 11), and 
they are part of the plaintiffs contract of employment (People v 
Board of Education, 148 N. Y. p. 65, 37 N. E. 637). But, as it has 
recently been declared the law of this state that a hiring at a vear’s 

salary is only a hiring at will (Martin v. Insurance Co., 148 N. Y. 117, 
42 N. E. 416), that would seem to be the plaintiff's case, unless the 
requirement of the general school law that teachers be employed for 
a term, read into and with the said by-laws, saves him. 

The motion to continue the temporary injunction is denied. 
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(1 App. Div. 434.) 
PEOPLE ex rel. SIMERMEYER v. ROOSEVELT et al., Commissioners. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


McyicipaL CORPORATIONS— DISCHARGE OF POLICEMAN—EVIDENCE. ? 

A charge against a police officer for negiect of duty in failing to make 
ap arrest for violation of excise law is sustained by evidence that his cap- 
tain sent him to a saloon where it was said the law was being violated, 
and told him that, if he saw anybody go into the place, to go in with him, 
and that, after the policeman had been sent to the place, several persons 
went in, and bought liquor, in violation of law, though the policeman testi- 
fied that he did not see anybody go into the place. 


Certiorari by Jacob Simermeyer to review the action of Theodore 
Roosevelt and others, police commissioners of the city of New York, 
in dismissing relator from the police force. Dismissed. 

Argued before VAN BRUNT, P. J., and PATTERSON, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


Robert J. Robeson, for appellant. 
Theodore Connoly, for respondents. 


INGRAHAM, J. The charge against the officer was neglect of 
duty, the specification being that the officer neglected and fuiled to 
make an arrest for violation of the excise law. The captain of the 
precinct testified that on the morning of Sunday, July 2s, 1895, he 
kaw a woman going into a saloon at 247 West Sixtieth street, 
through the back door, with a can. “I started to cross the lot, and 
I met a man on the outside watching. As soon as I got there, I 
was informed that everything was tight; I could not get in.” Sub- 
sequently the people that the captain had seen go in with the can 
tame out. That afternoon the captain sent the relator in uniform 
to this place. He (the captain) said: “This man ’round here is do- 
ing business in that place. I have not only seen it, but I have re- 
ports from people that they are doing business there. I want you 
to stand there, and prevent anybody going in.” An hour after- 
wards the captain went down to the place, and found the officer, in- 
stead of being where he was directed to stand, down on the corner, 
The officer said to the captain: “They have not done anything all 
day.” From where the officer stood when on duty in the building, 
he could see whether a person that went into the house went up- 
stalrg or whether he went into the rear of the saloon. The cap-" 
lains orders to the officer were, if a person was going into the 
saloon, to “stick to him, and go in with him.” Dennett, the com- 
plainant, testified that, on this Sunday afternoon, he went to this 
place, and stood in the doorway of the saloon a minute, and then he 
Went in the back way; he was preceded into the place by a man 
with a tin pail, and was followed immediately afterwards by two 
others; that this officer stood at the hallway leading to the back 
door of the saloon; that he passed right by the officer, and had a 
lak with him on his way in. The officer did not follow him. Den- 
nett, while he stood talking to the officer, saw a woman, ealled his 
attention to her, and said, “Probably she is going in after some 
beer.” Dennett then went into the saloon, and bought some whisky. 

V.87N.Y.8.n0.2—§ 
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The officer swore he did not see Dennett, and saw no violation of the 
excise law while he was there; that, if any one went into the saloon 
while he was there, he followed him in. 

The officer was stationed at this saloon to prevent a violation of 
the excise law. If he had followed each person into the saloon, he 
could have made an arrest if there had been a violation of law. In 
disobeying his instructions, he failed to be present when the law was 
violated, and thus arrest the offender. It will not do for him to 
suy that, if he had obeyed the instructions of the captain, the pro- 
prietor of the saloon would not have violated the law. The comuis- 
sioners were justified in finding that the law was violated, and that, 
in consequence of the relator’s neglecting to obey the instructions 
of his captain, he was not present at the time the offense was com- 
mitted, and thus failed to make the arrest for its violation. 

It follows, therefore, that, if the commissioners believed Dennett 
and the police captain, they were justified in finding that the officer 
was guilty of neglect of duty, and the proceeding must be dismissed, 
without costs. All concur. 


(1 App. Div. 429.) 
VAN INGEN v. STAR CO. et al. 


(Supreme Court. Appellate Division, First Department. February 7, 1896.) 


1. LIBEL AND SLANDER—CHARGING BRIBERY OF VOTERS. 

A publication which charges plaintiff with raising a large sum of money 
for the purpose of “buying votes’ and ‘“‘debauching the ballot,” aad “other 
dishonorable expedients” to bring about the election of a candidate for of- 
fice, charges him with commission of a crime (Pen. Code, § 4lp, Subd. 6; 
Laws 1842, c. 130, tit. 7, § 4), and is therefore libelous per se. 

2. SAME—MAaLicE—EVIDENCE. 

The fact that such publication was made without any attempt to ascer- 
tain its correctness is sufficient to justify a finding that defendant com- 
mitted libel with a wanton indiffereuce, and with actual malice sufficient 
to sustain exemplary damages. 

8. SAME—ARBSURDITY OF CHARGE. 

The right to recover exemplary damages where the publication was ma- 
licious is not affected by the fact that the charge was so ridiculous on Its 
face that no friends of plaintiff could believe it to be true. 

4. SAME—MEASURE OF DAMAGES—MENTAL SUFFERING. 

Where the publication was libelous per se, mental suffering of plaintiff 
occasioned by the publication may be considered, on the question of dam- 
ages. 


Appeal from court of common pleas, trial term. 

Action by Edward H. Van Ingen against the Star Company, im- 
pleaded. From a judgment entered on a verdict in favor of plaintiff, 
defendant Star Company appeals. <Aflirmed. 

Argued before VAN BRUNT, P. J., aud RUMSEY, PATTERSON, 
O'BRIEN, and INGRAHAM, Jud. 


John Notman, for appellant. 
Walter S. Loyan, for respondent. 


INGRAHAM, J. This is an appeal from a judgment entered on a 
verdict of a jury in favor of the plaintitf for $1,500. No motion was 
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made for a new trial, and the case before us now is an appeal from 
that judgment, and presents questions arising only upon the excep- 
tions taken on the trial. The action is for libel, the appellant being 
the proprietor of a newspaper published in the city of New York, 
called “The Morning Advertiser.” On the morning of November 7, 
1802, this newspaper published what purported to be a telegram from 
London, which, in effect, charged the plaintiff with being at the head 
of a movement to raise an enormous corruption fund among English 
exporters, manufacturers, and merchants, to be used for the purpose 
of “buying votes and other dishonorable expedients to bring about 
the election of Mr. Cleveland” as president of the United States. 
There was nothing uncertain in the charge made against the man- 
agers of this alleged scheme, of which this plaintiff was said to be 
at the head. The money that had been raised by the plaintiff and 
those associated with him was not to be used in the legitimate ex- 
penses of the campaign, but to “buy votes and other dishonorable 
expedients,” and in “debauching the ballot.” At the close of the 
testimony, the defendant asked the court to direct a verdict for both 
of the defendants. The motion was denied, and an exception taken, 
and the appellant now asks the court to reverse this judgment, upon 
the broad ground that the publication was not libelous per se; that 
to charge a person with raising a large sum of money to be used for 
the purpose of “buying votes” and “debauching the ballot,” and 
“other dishonorable expedients” to bring about the election of a candi- 
date for office, is not charging him with the commission of a crime, 
or of an act which would tend to bring him in dishonor and disre- 
pute. The editor of this newspaper testified that he did not consider 
this an outrageous charge; that he did not regard it as the charge of 
in infamous crime; that he did not consider an attempt to raise 
noney in England to buy the American presidential election an 
infamous crime; that he did not consider that such a charge made 
against the plaintiff reflected upon him; and that it did not reflect 
upon the plaintiff’s honesty and integrity. 

Tye legislature has provided, by subdivision 6 of section 41p of the 
Penal Code, that “any person who advances or pays or causes to be 
jald, any money, or other valuable thing, to or for the use of any 
other person, with the intent that the same, or any part thereof, shall 
leusedin bribery at any election, * * * is guilty of an infamous 
(ime, punishable by imprisonment for not less than three months 
hor ore than one year.” And, although this section was enacted 
In 1804, the substance of the provision has been for many years the 
law of this state; for, by section 4 of title 7 of chapter 130 of the 
laws of 1842, it is provided that, “if any person shall by bribery, 
menace or other corrupt means or device whatsoever, either direct] y 
_ indirectly, attempt to influence any elector of this state in giving 

his vote or ballot. or deter him from giving thesame * * *  guech 
person shall be adjudged guilty of a misdemeanor and shall be fined 
of imprisoned.” And the general course of legislation of late years 
has recognized the increasing danger to our form of government in 
the use of large sums of money to influence elections, and, by increas- 
ing the stringency of the provisions against it, and by increasing 
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the punishment for a violation of these provisions, has attempted to 
prevent such use. No greater crime against the state could be 
charged than that of being at the head of a movement the object of 
which was wholesale bribery and corruption, and to attempt to 
influence by bribery the course of an election of chief magistrate of 
the country. No attempt is made to justify this charge, and the 
defendants stand here, having made this charge against a private 
individual of irreproachable character, occupying a high position in 
the mercantile community, without a shadow of foundation, making 
no effort to ascertain the truth, reckless of the consequences, intent 
only on gaining an advantage for the party with whom it was in 
sympathy, and entirely regardless of the effect of the publication 
upon the individual. It is difficult to conceive of a much more 
serious charge against such an individual than the present. The 
publication was plainly libelous per se, and, upon the proof, the 
plaintitt was entitled to a verdict. 

The defendant took many exceptions to the charge to the jury, 
and two or three of them require notice. The charge, under proper 
instructions, left it to the jury to say whether or not there was 
actual malice, and the jury was instructed, in case they found actual 
malice, they could give exemplary damages. To that the defendant 
excepted, and here claims that there was no evidence to justify the 
jury in finding the actual malice sufficient to authorize exemplary 
damages. But here the nature of the publication, without any 
attempt to ascertain its correctness, would justify a jury in finding 
that the defendant committed the libel with a wanton and reckless 
indifference, and with actual ntalice sufficient to sustain exemplary 
damages. Samuels v. Association, 9 Hun, 294 (dissenting opinion 
adopted by the court of appeals, 45 N. Y. 604). 

To charge a private individual, attending to his business in the 
ordinary way, with the commission of such a crime, without investi- 
gation, is certainly not a proper regard for the interest of the indi- 
vidual; and the argument urged upon us, that the defendant sus- 
tained no damage, because such a charge was so ridiculous upon its 
face that no friends of the plaintiff would believe it for a moment 
to be true, should have been considered by the editors of this news- 
paper before publisbing it to the world as a fact. 

The distinction between malice implied, as a matter of law, upon 
the publication of a libel per se, and the actual malice the existence 
of which the jury must find before they can award exemplary dam- 
ages, was clearly stated to the jury, and they were correctly in- 
structed that the nature of the publication itself, and the circum- 
stances under which it was published, could be considered by the jury 
in determining whether or not such actual malice did exist, but from 
that, and the other evidence in the case, they must affirmatively tind 
such actual malice, before they would be justitied in awarding ex- 
emplary damages.- It is well settled that, in deter mining the amount 
of damage, where a publication is libelous per se, the jury has the 
right to consider the mental suffering which may have been ocea- 
sioned to the plaintiff by the publication, See 13 Am. & Eng. Enc. 
Law, 445, and cases cited in notes 2 and 93. 
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We have carefully read over the charge of the court, and think 
it was as favorable to the defendant as the facts justified. Some 
phrases, taken alone, might be criticised, but we must remember that 
the charge was relating to this specific publication, which was libel- 
ous per se. So, when the court speaks of the inference of malice, 
and that the said inference is irrebuttable, it is alluding to this par- 
ticular libel charged, and the meaning evidently was that, in such a 
publication, the jury were bound to infer malice, so as to entitle the 
plaintiff to a verdict for at least nominal damages, and that was un- 
doubtedly correct. 

The refusal of the court to charge several of the requests proposed 
by the defendant was based upon the fact that the substance had 
already been covered by the charge as delivered. As to the exception 
taken to the word “retribution,” in the charge, as relating to the 
amount of damages that the plaintiff is entitled to as compensation 
for the wrong, the context shows that that word was used, not in 
relation to punishment, but to the fixing by the jury of such a sum 
of money as will furnish the plaintiff a fair and just compensation for 
the wrong. Taking the charge as a whole, we think it as favorable 
to the defendant as the case would justify, and that the defendant 
has no ground for complaint. The exceptions taken to the evidence 
seem to be immaterial. The judgment should therefore be afiirmed, 
with costs. All concur. 


(4) Hun, 238.) 
CHENEY v. PRICE et al. 


(Supreme Court, General Term, Fifth Department. October 16, 1895.) 


Wiuis—Action T) DETERMINE VALIDITY—EVIDENCE. 

In an action to determine the validity of a will, it appeared that testator, 
about December 15th, was stricken with apuplexy, resulting in partial 
paralysis, and died April 20th following. ‘The will was made on February 
Ist before testator’s death. Betweeu the ume of the attack of apoplexy 
and his death, testator’s physical and mental condition was variable. At 
Umes he was able to express himself clearly, and at other times he was not. 
A few weeks before he executed the will, he transacted important busi- 
Hess. On January 3d, pursuant to an intention of several years’ standing, 
he offered to transfer to a nephew certain mortgages. About the same 
Ume, he inquired about the payment of dividends on certain bank stock 
owned by him, saying that he had not received bis dividend, when, as a 
matter of fact, it had been credited un his book, but had not been noticed 
by him. While preparing bis will, he consulted with his nephew, with 
whom he was living, and with his counsel, as to the propriety of be- 
queathing $4,000 to a hospital, and tinally concluded to make the bequest. 
The residue of his estate, amounting to about $24,000, he teft to his next of 
kin, Held, that testator showed sutticient capacity to make a will, though 
various witnesses testified that his conduct between the time of the attack 
of apoplexy and his death was queer, that he had a strange look in his 
eyes, etc. 





Appeal from circuit court. 
_ Action by Asa Cheney against Oscar F. Price and others. Froma 
judgment entered on a verdict in favor of defendants, plaintiff ap- 
Peals, Affirmed. 
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The opinion of Mr. Justice LAMBERT at circuit is as follows: 


“Spencer Cheney executed a paper writing February 1, 182. as his last 
will and testament, and thereafter died on the 20th of April of the same year, 
by the terms of which he gave to the defendant association $4.00u, and the 
balance of his estate was left to be governed by the laws of descent and dis- 
tribution. The estate consisted of $20,000 personalty and $7,000 in realty. 
The plaintiff and the defendants Cheney were the brothers and only heirs at 
law and next of kin of the deceased. ‘rhe instrument was offered for probate 
in the surrogate’s court, and the heirs at law tiled objections to its probate, 
on the ground of incapacity and undue influence. Such proceedings were had 
that thereafter, and on the JOth of November, 1892, the instrument was ad- 
mitted to probate in the surrogate’s court of Chautauqua county as a will of 
real and persona) property. In December following, this action was brought, 
under the authority of chapter 591 of the Laws of 1802. By this statute the 
issue is limited to the question whether the writing produced is or is not the 
last will of the testator. While this statute defines and limits the inquiry in 
the action, it was not intended to change the conditions under which a person 
is permitted to make a testamentary disposition of property by the Revised 
Statutes, providing that all persons, except idiots, persons of unsound mind, 
and infants, may devise real estate, and males upwards of eighteen years may 
bequeath personal estate (2 Rev. St. pp. 58, 60), so that, notwithstanding the 
provisions of chapter 591 of the Laws of 1892, under which the action is 
brought, the range of inquiry, measure of capacity, and freedom of action, as 
detined by the Revised Statutes and interpreted by the courts, is to prevail in 
reaching a determination of the issues made in this action. ‘There is no claim 
made, nor could there well be under the proof taken, that the deceased, at the 
time of the execution of the instrument in question, or at any other period in 
his lifetime, was suffering from the infirmities of idiocy, so that the issue is 
narrowed to the question whether the testator, at the time of the exeeution of 
the will in question, was a person of sound mind, and was acting free from 
restraint and undue influence. Within the meaning of the term ‘unsoundness 
of mind,’ as mentioned in the statutes, the various phases of mental conditions, 
as defined by the terms ‘insanity,’ ‘mental derangement,’ ‘unsoundness,’ and 
‘monomania,’ are held by the courts to be within the range of inquiry in de- 
termining whether or not a person at the time of executing an alleged will 
was a person of ‘unsound mind.’ ‘hese terms are of such variable significance 
that their value in any given case will depend entirely upon the relation that 
they bear to the particular person, in connection with the particular act under 
inquiry. They simply represent or describe a sliding scale of mental disorder 
or enfeeblement, expressing different degrees of determination or its absence, 
mental ability or its absence. The precise line where disability or incapacity 
commences cannot be defined by the courts by an unvarying rule, and for that 
reason each case is tested in the light of general rules by the proof and cireum- 
stances attending it. From the multiplicity of decisions in this state upon this 
subject that have gone into the Reports, one general rule seems to have been 
so formulated ina decision of the court of appeals as to have met with favor 
by the courts pronouncing judgment in cases of this character. That detinition 
of the law is as definite as the subject will admit of. and it seems to have been 
adopted by counsel on either side of this controversy as the basis upon which 
their conclusions rest in the disposition of this case. In Van Guysling v. 
Van Kuren, 35 N. Y. 70, Smith. J., speaking for the court, used this language: 
‘He must, in the language of the cases, have sufficient active memory to col- 
lect in his mind, without prompting, the particulars or elements of the business 
to be transacted, and to hold them in his mind a sufticlent length of time to 
perceive, at least, their obvious relations to each other, and be able to form 
some rational judgment in relation to them. A testator who has sufficient 
mental power to do these things is. within the meaning and intent of the 
statute of wills, a person of sound mind and memory, and is competent to dis- 
pose of his estate by will.’ 

“With this rule in mind. we come to the question whether or not the writing 
produced is or is not the last will of the testator; and the solution of that ques- 
tion depends on whether the testator was of sound and disposing mind and 
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memory at the time of the execution of the instrument, and whether the will 
itself is the free and uninfluenced act of the testator. The deceased was about 
sixty-eight years of age, had lived in the township in which he died nearly all 
his life, and had never married. A short time before the 15th day of Decem- 
ber, 1891, he had a fit of apoplexy, which finally resulted in partial paralysis, 
He had been all his life an active. Intelligent, and industrious man, giving 
personal attention to the details of his business, which cousisted in running a 
farm, loaning money upon securities, making investments, and collecting inter- 
est accruing from the same; was reticent respecting his business affairs to 
a remarkable degree; was a person of determined will, and positive in his 
opinions; on friendly terms with his relatives, consisting of his three broth- 
ers and their families, although they Knew little about the details or nature of 
his business transactions; was a genial and social person with those of his 
acquaintance, but. having occupied rooms alone, had contracted the habit of 
reticence respecting his business affairs. His affliction, which occurred shortly 
before the 15th day of December, 1891, was first manifested by substantial 
unconsciousness. and later by inability to articulate so that he could not be 
understood without great ditliculty, and had a changed expression and ina- 
bility to move about. The evidence discloses that he rallied to a certain ex- 
tent within a few days after the attack, and that the disturbance of the vocal 
organs was less perceptible at periods up to within a short time before his 
death, which occurred on the 20th of April, 1892. It is fairly to be inferred, 
giving credit to the evidence of each and every of the witnesses who testified 
upon the trial, that on some days he could converse with greater ease and 
facility than on others. It is equally clear, from the undisputed evidence in the 
case, that after the deceased suffered this affliction in December he did not 
give the attention to the transaction of his business that had been his habit 
before; that In conversation with others he did not evince the interest in 
torial affairs that he previously had; did not attempt to lead in conversa- 
tion, or introduce any subject as a topic of conversation with those with whom 
he came in contact. ‘There was a noticeable and pronounced change in his life, 
80 far as the same could be evidenced by his manifestations towards others 
and himself. Nearly all of the witnesses, including the doctor in attendance 
during his sickness, advanced the opinion. based upon the circumstances at- 
' tending interviews had with the deceased, and his manifestations, that his 
conduct, acts, and sayings impressed them as irrational. ‘the doctor in at- 
tendance advanced the general opinion, from observance made at various times 
during his attendance npon the testator, that he was a person of unsound 
mind, and was incompetent to transact any business requiring consideration 
and judgment. Upon the established existence of the facts narrated, the plain- 
tiff contends that the paper writing produced is not the will of the deceased, 
for the reason that at the time he executed it he was not of sound and dis- 
posing mind and memory. The material inquiry is not the mental condition 
of the deceared on any of the days succeeding his affliction, except for the 
purpose of determining what his condition was on the Ist day of February, 
1&2, when he executed the instrument produced as his last will and testa- 
ment. 80 that if the evidence fairly discloses that, notwithstanding he had 
undergone this marked menta) and physical change, as described by the wit- 
hesses, at the time of the execution of the paper writing, the deceased had 
fufficient force and integrity of mind to deliberate upon the subject of the 
disposition of his property, having regard to its nature and amount, the rela- 
tives who might or should be the objects of his bounty, and form a rational 
Judgment thereon without prompting, then the question directed by the statute 
to be inquired into should be answered in the aftirmative. It is not essentia) 
to the validity of his act that he be possessed of the vigor and resolution of 
mind and body that he possessed in prime of life, but simply that he had suf- 
elent memory and judgment upon the occasion of making the instrument to 
make it his deliberate and intelligent act. ‘Che attesting witnesses each testify 
that, at the time of the execution of the instrument, the deceased signed the 
ame after it had been read over to him. and declared it to be his last will 
: and testament; and they also testify, especially the draughtsman, that they had 
; ™ trouble in conversing with or understanding the directions given by the 
! deceased, This is the particular time under inquiry. ‘The witnesses to the 
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will are the only ones who speak particularly with reference to the condition 
of the deceased upon this occasion; and if their evidence is fairly sustained 
from the circumstances and probabilities, then the plaintiff must fail. Upon 
one side we have the evidence of the subscribing witnesses, supported as they 
may be by the probabilities to which the circumstances give rise; upon the 
other, the evidence of Dr. Lenhart, who testifies that when he was called to 
attend the deceased on the 15th day of December, 1891, he found him, as 
before stated, in an unconscious condition, wholly unable to recognize any 
one or appreciate his surroundings, and that, while thereafter he rallied to a 
certain extent, at no time during his sickness was he able to converse intelli- 
gently upon any subject, and at times seemed better than at others; that his 
first visit was on the 15th of December, and the last on the 14th of March fol- 
lowing. It is also disclosed in his examination that he did not see the deceased 
between the 14th of January and the 17th of February, so that his evidence 
is not of great value in disposing of this case, except so far as the contention 
of the plaintiff is sustained by the opinion of the doctor as a medical expert 
when he testifies that the deceased was suffering from a disease of the brain, 
and that, therefore, the conclusion should be drawn that at no time after his 
affliction was he competent to transact any business. The probative force to 
be given to this opinion is lessened to a considerable extent by the statement 
of the doctor that on some days the deceased was better able to express him- 
self than on others,—so that it can hardly be said that the evidence of the 
doctor, although much relied upon by the plaintiff to sustain his allegation, is 
entitled to a conclusive inference. In reaching this conclusion, we are not un- 
mindful of the long acquaintance between the doctor and the deceased, taken 
in connection with the trained skill of the witness to determine the mental 
status of the testator at the time and times of which he speaks; yet the con- 
clusion is forced, in the light of the other evidence in the case, and of the 
probabilities, that the doctor may have been misled as to the continuing con- 
dition of his patient. 

“The evidence of Dr. Hall relates to a period of time upwards of two months 
after the execution of the will, and to a time when It must be conceded that 
the deceased was nearing the period of dissolution, and therefore his evidence 
must be regarded as of slight importance as proof bearing upon the substantial 
issue in the case. 

“The evidence of the witness Mark Cheney is entitled to greater considera- 
tion, as evidencing the mental and physical condition of the deceased, as he 
relates conversations, and describes the conduct and acts of the deceased, at 
short intervals during his entire sickness. He testifies that on December 18th 
he called, and found the deceased figuring on a statement from the cheese 
factory, and that the deceased informed him that he was unable to make 
it out. He next saw him on the 24th of the month, when he states that the 
deceased had rallied some. so much so that he could distinguish some of the 
words he tried to utter. That he talked with him about his medicine, and that 
deceased told him it was doing him no good, that his bowels did not move, 
and that the victuals he ate did him no good. ‘That thereafter he saw him 
once or twice a week, and would generally ask him how he was, and that 
sometimes he would answer and sometimes he would not. ‘Chat during all this 
period he noticed there was a difticulty in his speech, to articulate words or 
to connect sentences, and that the expression of his face had changed; that 
there was a wild and staring look from his eye and a restlessness, moving in 
his chair or in his bed, changing positions often, and that he had a sour and 
melancholy look on his face. ‘These were the observations that the witness 
made during the entire period ensuing after the 18th of December uutil the 
time of his death. Again. he refers to the occurrence that took place on the 
2ist of February, when he took charge of tbe deceased during the day. He 
relates that as he approached the house the deceased was at the door, and 
said, ‘You are the boy | am looking after; I came pretty near dying yesterday. 
There was pot a soul in the house. My breath gave out, or 1 got short of 
breath, and I hung a flag out of the door.’ Later he said be had nov circu‘ation 
ip his left arm, nor in his side. All of these statements might be true. Cer- 
tainly, from the statements of Dr. Lenhart it would appear that the deceased 
was quite rational upon the subject of the failure of circulation in the left 
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arm and side, as it was stated by tbe doctor that it was the left side of the 
deceased that was involved by the stroke of paralysis. Later in the day the 
deceased said, in answer to the inquiry if they did not cook anything for him: 
‘Yes, but-a bog wouldn’t eat ii ‘He told me he thought my brotber and the 
doctor were laying a plan to poison him or get him out of the way.’ That 
was the last conversation that the witness ever had with him. ‘These last 
statements by the deceased would indicate a deranged condition of the mind 
at that time, and that might be true and he yet have been entirely free from it 
at the time of the execution of the will, twenty days previous thereto. The 
witness, however, states that upon his second visit he found that the deceased 
had rallied from the condition in which he was in upon his first call, and that 
It was evidenced by his ability to articulate so that in a measure he could 
be understood. It will be observed that the occurrences ‘related by the wit- 
Less, so far ag they are found in the expressed declarations of the deceased 
from which he was impressed that they were irrational, in no manner re- 
lated to the subject of his property or his relatives, and therefore it cannot be 
said that they necessarily intluenced the deceased to Select a legatee to the ex- 
clusion of his relatives. The importance to be attached to the evidence of this 
witness relates wholly to the changed coudition of mind of the deceased, and 
to show its degeneracy and decay as beuripg upon his testamentary capacity. 

“The evidence of A. Morrell Cheney may be referred to for the purpose of 
determining the strength of mind of the testator at two given periods before 
the execution of the will. He states that he called upon the deceased De- 
cember 14th; that he bad very little conversation with him, and that he called 
aguin on January 3d, and found him sitting in a rocking chair, with bis usual 
clothes on, except his coat, and the witness said: ‘I asked him it he sent for 
me, and he said he did. I told him that was the reason 1 come up, and then be 
gays, “I didn't know but you wanted those papers.” I says, “What papers?” 
He says, “Those assignments,” and went into his room, his bedroom, and come 
out with a bundle of papers, and said he had got them sorted out; if I 
Wanted them, I had better take them; and began to open them up, some of 
them, and says, “Here is this large mortgage and this small mortgage, and 
some is paid on it.” He said he didn’t know how much was paid on another 
one. * * * He took a pencil out of his pocket, and dated one of them, at 
the bottom, January 3d, 18v2. * * * He made quite a bad-looking date of 
lt Then he handed his pencil to me, and says, "You date the rest of these," 
and he sorted them out, and handed them to me, and 1 did write “January 
dd” on as many as he asked me to.’ From a subsequent examination of this 
witness, it is disclosed that the assignments referred to were of mortgages, 
to the amount of about $5,000, and that these assignments were ptepared, all 
but one, in 1889, at a time when it is conceded that the deceased was in the 
fnll possession of his mental capacity. The inference, therefore, is quite clear 
that the deceased had contcmplated the transfer of these mortgages to the 
Witness for quite a long period of time, and that at this time, with a view of 
Carrying out the purpose previously formed, he sent for the witness and made 
a tender of the gift. his transaction, rather than indicating incompetency 
to deliberate and execute a judgment formed before his sickness, tends to 
show that there was still left that degree of intelligent thought and purpose 
of mind to enable him to make a disposition of his property. ‘Che witness then 
related that the deceased asked if be had received a dividend from his bank 
ktock, and when he told him he had, then stated that be (the deceased) had 
hot received his dividend. When an examination of the credits upon bis pass 
book disclosed that he had received the said dividend, he then stated that he 
did not know it. While this evidence discloses that the deceased was not as 
accurate and acute as he had been whew in health, it does not necessarily 
disclose that he was bereft of all reason and memory. The contrary appears. 
He remembered the fact that they owned stock in the same bank, and that 
the time had passed for dividends to be declared, and the fact that he did 
hot observe the credit upon his bank book was only such an error as might 
have been made by a less accurate man when ip full health. Again. witness 
blates that on January 12th he called for the purpose of obtaining the proxy 
of the deceased to vote his bank stock at the election of officers, and that the 
deceased signed his name without question to the blank prepared. This con- 
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duct upon the part of the deceased was within the range of reasonable pru- 
dence, when viewed in the light of the circumstances existing. The witness 
was his nephew, and was held in such high regard and confidence that only 
nine days previous he tendered him a gift of $5.00 in execution of a design 
formed nearly three years before. 

“Miss Arnold testified that she saw the deceased before Christmas, and 
then again about the 1st of March, and that he talked better than when she 
first saw him; that he answered all her questions; that she stated to him that 
Morris Cheney’s wife was sick, and that she came down to see her, and that 
the deceased asked her what she thought of the condition of Morris Cheney's 
wife. The evidence of this witness certainly indicates intelligent and re- 
flective thought upon the part of the deceased, and she stated that the appear- 
— ance, conversation, and conduct of the deceased upon that occasion impressed 
her as rational. 

“The witness Morris Cheney testities that he cailed upon the deceased on 
the 11th or 12th of December, and found him in a low condition; that he was 
nervous and excited, and had a wild look in his eyes, and that he, the wit- 
ness, could understand very little of what he said, on account of the difficulty 
with his throat or his tongue; that deceased would start to tell something, 
and would say, ‘I can’t say what I want to.’ Again, on the 13th or 14th, the 
witness testifies that he found him in the same condition, and presented a 
check for work done, and the deceased said that the witness would have to 
sign his name, as he could not, and that he gave him three checks to pay his 
taxes with, without asking the amount of the taxes. ‘Ihere seems to be noth- 
ing in the evidence of this witness, so far, that would indicate anything more 
than the impairment of his physical powers; that in these transactions the . 
deceased responded intelligently, so far as his acts demonstrated his thinking 
capacity, while undoubtedly, as the witness states, he had difficulty in giving 
expression to his thoughts, in consequence of the paralysis to his left side, 
from which it was found that he was sutfering. It also appears that on the 
24th of December the witness took the deceased to his own home, where he 
continued to reside up to the time of his death. ‘The witness was asked to 
describe the condition of the deceased down until March, and he answered, 
‘Well, sometimes he couldn’t talk very plain. He would start out to tell sume- 
thing, and ask something, and his tongue or something would not work, and 
then he would forget before he could get to talking again; say he had for- 
gotten; he couldn't tell what he wanted to.’ Again: ‘There were times he 
could talk plainer than he could at others. Sometimes he was very nervous: 
then he couldn’t talk hardly any. * * * It appeared to flurry him.’ The 
witness further said: ‘I can’t make any more than one description that covers 
all the time. He had a wild look. He never laughed or smiled while he lived 
with me. He was very solemn and melancholy about his talk.’ The fair 
consideration of the evidence of this witness discloses that the deceased had 
changed in demeanor, mentally and physically. That certainly must have been 
the consequence following his affliction; but it is to be observed from the evi- 
dence of this witness, as well as from that of the others, that at times the de- 
ceased could talk more readily than others, and an analysis of his testimony 
shows that whatever the deceased did say was intelligent upon the subject upon 
which he was addressed, and therefore the inference is permissible that his 
affliction did not operate so much upon his mental faculties as the museles 
connected with the organs of speech. 

“The same observation may be addressed to the evidence of the remaining 
Witnesses who were sworn for the plaintiff, upon this same general subject; 
and, aside from the incident related by the witness Mark Cheney, of the plot 
that the deceased conceived was set on foot by the doctor and Morris to 
poison him, and the fact that he insisted that he had no stomach, there is no 
evidence to show that the deceased at any time was laboring under an 
alienation of mind. to the extent even of a delusion. ‘The evidence discloses 
that the deceased by some means sent for the draughtsman of the will to come 
and see him. This selection indicates judgment. from the fact that Mr. Wicks 
had been his counsel for a considerable period of time. After the execution 
of the first will, which oceurred on the 20th of January, the deceased, after 
consultation with Morris Cheney, In whose care he then was, evidenced a 
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previously formed judgment to either destroy it or make some change in the dis- 
position of his property, by a written communication for him to return with 
the will that he had previously executed. Upon the return, on the evening of 
the Ist or the morning of the 2d of lebruary, the deceased directed the de- 
struction of the will he had made, and, after consultation with his counsel 
respecting the defendant association, which be had made a beneticiary to the 
amount of $4,000, he reasserted his intention to make the association his bene- 
ficiary in the same amount as in the previous will. And while the draughts- 
man was in an adjacent room, preparing the will for execution, Morris Cheney — 
testifies the deceased called him into his room for advice respecting the gift 
of $4,000 to the defendant association. The witness said: ‘He asked me what 
he better do about giving the hospital that four thousand dollars, and I re- 
minded him of the previous talk we had had Sunday, the day before. He said 
Mr. Wicks didn’t want him to change it; that the four thousand dollars would 
just take them out of debt. He said he believed he would let it go just as 
it was; that four thousand dollars was not a very big pile.’ This evidence 
is important, for a two-fold reason: (1) It Indicates that the testator was 
able to give expression to his thoughts with a readiness and facility of lan- 
guage that could scarcely be attributed to a person without the ability of ex- 
pression; and (2) it indicates. not only a comprehension of the business at 
hand, but that it was made the subject of deliberate thought and reflection 
by the deceased. It also indicates that the deceased did not rely upon the sug- 
gestion or expressed wish of Mr. Wicker, because he called upon his nephew, 
with whom he was living, for his advice upon the subject of this gift; and, 
for the purpose of emphasizing the individual judgment and purpose of the 
deceased to make the gift, we find that he failed to pay deference even to 
the opinion of the witness for whose advice he culled. Excepting the evi- 
dence of the attesting witnesses and of Morris Cheney, no person speaks upon 
the condition of mind as manifested by the deceased upon the occasion of the 
execution of the instrument in question; and. sa far as concerns the question 
of the ability of the deceased to consider the amount and character of his 
estate, and the person or persons who might have a claim to his bounty, and 
to hold them jn his mind a sutticient length of time to perceive, at least, their 
obvious relation to each other, and to be able to form some rational judgment 
in respect thereto, it cannot be doubted from their evidence that he possessed 
such ability. This conclusion is further unmistakably evidenced by the let- 
ter Written on the next succeeding day to Mr. Wicks, in whose custody he 
placed the will for safe-keeping, to destroy it. ‘he letter is in the handwrit- 
ing of the deceased, and is so explicit. and yet so comprehensive, that it can 
leave no doubt but that the testator fully appreciated the act he had performed 
In the execution of the will on the previous day, and the results that would 
follow in case it was allowed to remain undestroyed. While the ineffectual 
attempt to destroy the second will, as well as the first, so soon after their 
execution, indicates a failing and vacillating mind. it cannot be regarded as 
conclusive that the testator did not have testamentary capacity, when con- 
‘dered in the light of the evidence given of the occurrences attending the ex- 
erution of the instrument, and the declarations of the testator subsequently 
made respecting it. At most, it is but a circumstance proper to be taken into 
account as bearing upon the mental condition of the deceased, and, in and of 
itself, and in conuection with the evidence given relating to the mental and 
physical condition of the deceased during his last sickness, does not meet the 
force of the evidence given to the effect that the testator comprehended the 
legal effect of the execution of the paper offered as his last will. 

“It has been suggested that the deceased had no Knowledge of the defend- * 
Ant association, nor its object, or relations with the parties under whose man- 
agement its affairs were conducted, and that therefore it is improbable that 
the testator selected the asgociation as the ohject of his bounty to the ex- 
clusion of his blood relatives. There is little force in this position. The tes- 
lator, hut a short time before the execution of the instrument in question, 
“ought to carry out a gift of $5.000 worth of securities to A. Morrell Cheney, 
in execution of a contemplated purpose that had existed for upwards of 
‘Wo years, thereby intending to exclude his three brothers from the enjoy- 
ent of that portion of his estate,—so that it is but natural to infer that, tnas- 
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much as the attempt to divert that portion of his estate from his brothers 
was frustrated by the refusal of the donee to accept the gift, the testator 
should look elsewhere for a worthy object. ‘The evidence discloses that he 
was an intelligent man, and interested in social and public affairs, and, hav- 
ing evinced a desire to make a disposition of about $5,000 in hostility to the 
claims that the law would give to his brothers upon his property, it is but 
fair to presume that he selected the defendant association as a medium through 
which he could accomplish a worthy object. 

“The validity of the will in question is assailed in the complaint upon the 
charge of undue influence; but in the submission of the case there was no 
claim made that the charge had been sustained upon the proof, nor could it 
well be made, as proof of the fact is not presented by the evidence. The 
contrary is demonstrated, from the evidence of the witness Morris Cheney, 
when he states that, while the will was being prepared, the deceased sought 
an expression of his judgment upon the propriety of making the defendant 
society his donee to the extent of $4,000, and, after receiving the same, de- 
clined to act upon it in preference to his own judgment. This clearly demon- 
strates that whatever suggestion or importunity Mr. Wicks may have intro- 
duced in behalf of the society was held in abeyance by the deceased until after 
the interview with Morris, and then it is disclosed that he concluded to make 
the bequest in accordance with the instructions for the preparation of the will. 
These circumstances refute all inferences of restraint. After carefully con- 
sidering the evidence in this case, the circumstances, and probabilities, the 
conclusion is forced that the instrument in question should be declared by the 
judgment of this court to be the will of the testator. A bill of costs is al- 
lowed to the plaintiff and the defendants, tc be paid out of the estate.” 
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PER CURIAM. Judgment affirmed, with costs, on opinion of 
LAMBERT, J., at circuit. 


(85 Hun, 616.) 
COOKE v. CHASE. 


(Supreme Court, General Term, Fourtb Department. February, 1895.) 


1. CREDITORS’ BILL—PLEADING. 
- The complaint in an action to set aside a transfer of property by a de- 
cedent alleged that said decedent died insolvent; that, before his death, 
he transferred most of his property to defendant, with intent to defraud 
his creditors; that, by his will, defendant was appointed his executrix; 
that she qualified and is now acting as such; that she claims the property 
so transferred to her as her own; that decedent left no other property 
with which to pay his debts,—and asked that such transfer be adjudged 
fraudulent and void. and that the property be applied in payment of all 
creditors of the decedent. Held, that the averments of the complaint were 
suticient to bring the case within Laws 188, ¢c. 487, which provides that 
a creditor of a deceased insolvent debtor may, for the benefit of himself 
and other creditors, maintain an action to set aside any transfer made by 
said deceased debtor in fraud of his creditors, and that he need not tirst ob- 
tain judgment on his chim. 

2. SAME—JOINDER OF CAUSES OF ACTION. 

Such complaint does not join two causes of action, in that defendant is 

sued both individually and as admiunistratrix of decedent. 


Appeal from special term. 
Action by David B. Cooke against Lizzie M. Chase, personally and 
as administratrix of Horace L. Stetson, deceased, to set aside a trans- 
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fer of property as in fraud of decedent’s creditors. From a judg- 
ment entered on an order overruling a demurrer to the complaint, 
defendant appeals. Affirmed. . 

The opinion of Mr. Justice PARKER at special term is as follows: 


By chapter 487 of the Laws of 1889 it is substantially provided that a 
creditor of a deceased insolvent debtor may, for the benefit of himself and 
other creditors interested in the estate of deceased, maintain an action to set 
aside any transfer or conveyance made by said deceased debtor in fraud of 
his creditors, and that it shall not be necessary for the creditor so suing to 
have previously obtained a judgment upon his claim or demand. And prior 
to that act, when the executor or administrator of such a deceased debtor 
was a party to the fraud, a creditor might maintain such an action without 
having first obtained a judgment upon bis claim. Harvey v. McDonnell, 113 
N.Y. 526, 21 N. E. 695. The complaint avers, in substance, that plaintiff has 
a debt against the estate of Horace B. Stetson, deceased, of about $800; that 
Stetson died insolvent; that before his death he fraudulently transferred 
most of his property to the defendant Lizzie W. Chase, with intent to defraud 
his creditors; that by his will Lizzie W. Chase was appointed his executrix; 
that she has qualified and is now acting as such, and that she claims the 
property so transferred to her as her own, and refuses to treat it as assets af 
the estate; that deceased left no other property with which to pay his debts; 
and that he Jeft not only the plaintiff. but numerous other creditors, who 
are thereby defrauded out of their debts. He asks that such transfer be ad- 
judged fraudulent and void, and that the property be applied to the payment 
of all creditors of deceased, in due course of administration. Those averments 
evidently bring the case within the statute and authority above cited, and 
the objection, therefore, that the complaint does not state facts suflicient to 
constitute a cause of action is not well taken. Such a plaintiff does not have 
to be a judgment creditor. 

Such a defendant is made a party, not only personally, as a fraudulent as- 
signee, but also in her capacity as an executrix; and it is objected that in the 
latter character this court has no jurisdiction over her. In her character as 
executrix, she represents the estate of the fraudulent assignor, and for that 
reason ig a proper party to this action. She is not proceeded against as an 
execnirix, not properly administering the estate. and judgment {is not asked 
against her in that character and on such ground. ‘There are not two causes 
of action set forth in the complaint. The claim is a single one,—that de- 
ceased fraudulently transferred to her all his property; and that, therefore, 
both parties to that fraudulent transfer (so fur as can be, viz. she as assignee, 
and she as executrix representing sucb assignor) are brought into court, in an 
action to set that transfer aside, and dispese of the property so transferred. 
Evidently, both the assignee and the representative of the assignor should he 
before the court; and the objection, therefore, that there is an improper 
joinder of actions, and that she as executrix is not properly in court, are 
hot well taken. The averment in the complaint does not show that Olney L. 
Stiles has any interest in the property so fraudulently transferred, or that he 
claims any interest, and therefore it does not appear that he is a necessary 
party to this action. 

None of the grounds of the demurrer seem to be well taken, and jt must 
therefore be overruled, with costs to the plaintiff. Amn order may be entered 
to that effect, with leave, however, to the defendant, to answer within 206 
days after service of a copy of such order upon her attorney. 


Argued before HARDIN, P. J., and MARTIN and MERWI, JJ. 


E. D. Cumming, for appellant. 
More & Scott, for respondent. 


PER CURIAM. Judgment affirmed, with costs, on the opinion 
of PARKER, J., with leave to amend upon payment of costs of the 
demurrer and of the appeal. 
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PEUPLE ex rel. MORRELL v. WORTH, Police Commissioner. 
(Supreme Court, Special Term, Kings County. January 1%, 1896.) 


POLICEMEN— APPOINTMENT—TERM OF OFFICE. 

Laws 1893, c. 353 (providing for the appointment by the town board of 
Flatlands of a board of police commissioners, who shall “employ’’ such 
persons as they shall deem necessary as policemen of the town, and pre- 
scribe their compensation, except that the “salary” of the captain of po- 
lice shall not exceed $1,500 per year, and that of each other policeman 
$1,0U0 per year), does not give the police board power to employ policemen 
by coutract for a year; and therefore such a contract of employment by 
the board appointed under the act of 18¥3 is not binding on the commis- 
sioner appointed under Laws 1895, c. 675, amending the act of 1893, and 
providing that the town supervisor shall appoint a police commissioner, 
with the same power as to employing policemen and tixing their compen- 
sation a8 was vested in the police board by the act of 1895. 


Application by Charles E. Morrell for a writ of mandamus to com- 
pel Lewis J. Worth, as police commissioner of the town of Flat- 
lands, to reinstate relator in the position of policeman, from which 
he had been removed by defendant, and six other cases. Judgment 
for defendant. 


F. K. Castner and Wm. H. Sloan, for plaintiff. 
Elliott, Jones, Breckenridge & Dater, for defendant. 


CLEMENT, J. The relator, in his alternative writ of mandamus, 
sets forth that the defendant, on or about July 1, 1895, without any 
authority of law, and in violation of a contract theretofore made on 
or about April 29, 1895, between the board of police commissioners 
of the town of Flatlands and the said Charles E. Morrell (whereby 
they employed him as a roundsman upon the police force of the town 
of Flatlands for the term of one year from January 1, 1895, at the 
vearly salary of $840 per year, payable in equal monthly payments 
during said term), and without any cause, summarily, arbitrarily, 
and wrongfully removed the said Morrell from the office of rounds- 
man upon the police force of said town. It is also set forth that 
there were funds in the hands of defendant which were applicable 
to the payment of the salary of the said Morrell as the same accrued 
under said contract, and that the defendant has refused to reinstate 
the relator. The defendant was required to reinstate the relator, 
and pay him his accrued salary under said contract, or show cause 
why the command of the writ should not be obeyed. The defend- 
ant has demurred to the writ, and the question I have to decide is 
whether or not the facts set up entitle the relator to relief by man- 
damus. 

-At first, I propose to consider the pleadings in a technical way. 
It is difficult to tell, on the face of the writ, whether the relator 
claims that he is an emplové or an officer. It is first claimed that 
the police commissioners employed Morrell under a contract for one 
vear from January 1, 1895, at a vearly salary. Afterwards it is 
claimed that Morrell was removed from an oftice. If Morrell was 
employed under a contract, and did not hold an office, then it is clear 
that he is not entitled to a mandamus, under the authority of a case 
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recently decided by the general term of this department,—In re 
People v. Harmon (not yet officially reported) 36 N. Y. Supp. 331. 
Justice Brown there said: 

‘The appellant contends that his employment was under a valid contract, 
which continues until all the work under said act is completed. We agree 
with the special term that, if that claim is sound, the appellant has an ade- 
quate remedy at law, and Is not entitled to a writ of mandamus. It is only 
where there is a clear legal right, and no adequate legal means for its enforce- 
ment, that a writ of mandamus {s granted.” 


See, also, People v. Comptroller of the State, 20° Wend. 595, 599. 


If Morrell intended to claim that he held an office, and was re- 
moved without cause, he cannot be reinstated by mandamus on the 
facts set up in the writ. because it is not clear that he was ever ap- 
pointed to an office, and a fair inference from all the facts set forth 
is that the relator was simply employed under a contract for one 
year, by the police commissioner. He asks to be paid the money 
due him by the contract. It is not therefore necessary to consider 
whether or not mandamus is the proper remedy to reinstate an officer. 

Having considered the pleadings technically, I now will review 
the main points argued before me, irrespective of any narrow con- 
struction of such pleadings. By chapter 353 of the Laws of 1893, 
the town board of Flatlands was authorized to appoint three citi- 
zens who should constitute the board of police commissioners of the 
town. By section 3 of said act, the said board had the power to 
“employ” such persons as they should deem necessary as policemen 
for said town, who should have the same powers and perform the 
same duties as constables of towns and policemen of the city of 
Brooklyn; and, by section 4 of said act, it was provided that the 
commissioners should prescribe the compensation to be paid to the 
Policemen, except that the “salary” of the captain of police should 
not exceed the sum of $1,500 per year, and that of each other police- 
man the sum of $1,000 per year. In 1895, chapter 353 of the Laws 
Of 1893 was amended, and such amendment became a law on May 
li, 1895 (Laws 1895, c. 675). By the amended law, it was provided 
that the supervisor should, immediately after the passage of the act, 
appoint a citizen of said town as police commissioner; and by section 
12 of the act it was directed that, immediately after the appoint- 
Ment and qualification of the new commissioner, the terms of oftice 
of the board appointed under the act of 1893 should cease. The 
hew commissioner had also the same power as to emploving police- 
men and as to fixing their compensation as is provided in the prior 
act. It seems to me very clear, after carefully reading the act of 
1803 and the amendment of 1895, that the board of police commis- 
sioners had no power to employ the relator by contract for one year, 
If they employed the relator for one year, they did so at their own 
risk, and subject to the right of the legislature to repeal or amend 
the act from which they derived their authority. In other words, 
the contracts of employment made by the board are not binding on 
Its successor. If the words “to employ,” in the act of 1893, meant 
to designate or appoint, as would appear by the act consolidating 
Flatlands with the city (see section 6, c. 450, Laws 1894), then I am 
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of opinion that the contracts of employment are void. It was held, 
as far back as the year 1839 (People v. Comptroller of the State, 20 
Wend. 595), and in a number of cases since, that, when the duration 
of an office is not fixed by law, the appointees hold during the pleas- 
ure of the authority making the appointments. When the defend- 
ant became the police commissioner of the town, he succeeded to the 
powers of the board eae under the act of 1893, and had the 
same rights as if he had originally been appointed under that act. 
He could discharge the old force, whether employed or appointed, 
and could employ or appoint an entire new force. It is not for me 
to say that an injustice has been done to the men designated under 
the act of 1893, as I know nothing of the facts. It is presumed 
that an officer does his duty and acts for the best interests of the 
public, and the defendant is entitled to the benefit of that presump- 
tion. 3 

Judgment for defendant. The question of costs will be deter- 
mined on the settlement of the final order. 





=. 


In re DALY, Commissioner. 
(Supreme Court, General Term, Second Department. December 27, 1895.) 


CONDEMNATION PROCEEDINGS—ALLOWANCE TO COUNSEL—POWERS OF CoURT. 
Laws 1893, c. 189, § 24, providing that, in proceedings to acquire real 
estate and sanitary protection for the sources of water supply of New York 
City, “such allowances for counsel fees as may be made by order of the 
court shall be paid,’’ vests in the court the power to make allowances to 
counsel, and does not authorize the commissioners to do so. 


Appeal from special term, Putnam county. 

Application by Michael T. Daly, as commissioner of public works 
of the city of New York, for and on behalf of the mayor, aldermen, 
and commonalty of the said city, to acquire real estate, under Laws. 
1893, c. 189, for the purpose of providing sanitary protection to the 
water supply of said city. From an order granting an allowance to 
the attorneys of record, the city appeals. Affirmed. 

Argued before BROWN, P. J., and PRATT, J. 


Francis M. Scott, for appellant. 
A. J. Miller, for respondent. 


PRATT, J. This is an appeal from an order made at special term 
involving the allowance made attorneys of record in this proceed- 
ing. The statute authorizing and regulating the proceeding pro- 
vides that “such allowances for counsel fees ag may be made by or- 
der of the court shall be paid,” etc.? It is plain that the commis- 
sioners had no authority to fix any allowance, but the power was 
vested in the court. It was, therefore, a matter of discretion, to be 
fixed in view of all the circumstances. The sum allowed did not 
exceed the limit prescribed by section 3253 of the Code of Civil Pro- 
cedure, and was not an abuse of the discretion vested in the judge 


1 Laws 1893, c. 189, § 24. 
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presiding at special term. The case involved much labor and re- 
sponsibility, and required great care and much time in its manage- 
ment. In addition, new duties were imposed upon the attorneys, 
subsequent to the hearing before the court upon the first presenta- 
tion of the commissioners’ report. The proceeding involved the tak- 
ing of 118 parcels of land, and the awards exceeded $150,000, and 
the time required was over two years. During all this time the 
case called for constant attention. Under all the facts and circum- 
stances, we cannot say the amount allowed was unreasonable. Or- 
der afirmed, with costs and disbursements. 


(1 App. Div. 291.) 
COOPER v. METROPOLITAN LIFE INS. CO. 


‘(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


Lire IxscRANCE~NAMING BENEFICIARY. 

In an action on a life insurance policy it appeared that the first policy 
issued named one C., plaintiff's wife, as beneticiary. The policy was de- 
livered to her, and the premiums paid by her and plaintiff. Afterwards C. 
died, and the agent of the company told plaintiff that a new policy should 
be issued, which was done, and the beneficiary therein specified was. 
“Estate.” Held, that the word “Estate” referred to the estate of the bene- 
ficiary named in the original policy. : 


Appeal from circuit court. 

Action by William Cooper, as administrator, against the Metro- 
politan Life Insurance Company on a policy of life insurance. There 
. a judgment in favor of plaintiff, and defendant appeals. Af- 
rmed, 4 
Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


William Riley, for appellant. 
Sproull, Harmer & Sproull, for respondent. 


PRATT, J. At the close of the plaintiff's case the defendant 
moved to dismiss, and specified as the grounds thereof (1) that the 
beneficiary was the estate of the person whose life was insured; (2): 
that no contract existed between the parties; (3) that the loss was 
hot proved upon blanks furnished by the defendant; (4) that he had: 
hot proved facts constituting cause of action. 

The first policy issued named as beneficiary Mrs. Cooper, wife of 
the plaintiff. The company delivered the policy to Mrs. Cooper, and 
thereafter the company collected the premiums from Mrs. Cooper 
and her husband. Thereafter Mrs. Cooper, the beneficiary, died, and 
the agent of the company called upon the plaintiff, and said a new 

policy should be issued, which was done, and the beneficiary therein: 
specified was “Estate.” The agent of the company told plaintiff the 
policy was all right; and, if plaintiff gave the matter any thought, 
he doubtless supposed, and, we think, properly, that the “estate” re- 
ferred to was that of the deceased beneficiary, Mrs. Cooper. Mrs. 

Cooper paid the premiums until the death of the person whose life- 

Was insured. Proofs of loss were made, which the company ac- 
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cepted as satisfactory, and said they would pay the claim if letters 
of administration were produced upon the estate of the person whose 
life was insured. That was declined, and plaintiff brought this suit. 
We think that, upon these facts, the circuit judge properly held that 
the “estate” referred to in the new policy was the estate of the ben- 
‘eficiary named in the original policy. That being so, the company 
had no concern with the estate of the person whose life was insured, 
and the first two grounds upon which the defendant moved to dis- 
miss are answered. 

The objection that the loss was not proved upon blanks provided 
by the company is frivolous. If that requirement was to be in- 
sisted on, the time to do that was when the proofs of loss were first 
submitted to the company. To allow them to accept the proofs then 
supplied, and to raise the objection on the trial, would not be in fur- 
therance of justice. The only other ground on which the company 
moved to dismiss wasthat the plaintiff had not proved facts sufficient 
to constitute a cause of action. No other defect in proof was pointed 
out. Had any other been suggested, very likely it would have been 
supplied. No exception was taken to the action of the court in di- 
recting the verdict for the plaintiff. 

Judgment affirmed, with costs. All concur. 


(1 App. Div. 207.) 
CLEGG v. METROPOLITAN ST. RY. CO. 


‘Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


1. EviDENCE—DocuMENTs—DIAGRAMS. 

In an action fér injuries sustained in a collision with defendant’s car, a 
diagram of the place where the accident occurred, purporting to show the 
position of the car and of plaintiff and his companions just before the col- 
lision, was admissible in connection with plaintiff’s testimony that such 
diagram correctly indicated the position of the parties and of the car. 


2. DAMAGES—MEDICAL TESTIMONY. 

In an action for personal injuries, a physician who attended plaintiff? after 
the accident, and knew him prior theretv, may be asked whether plaintiff's 
Dervous system is impaired, whether such impairment resulted from the 
injury, and as to the probability of his recovery. 


.8. ExcesstVE DAMAGES—PERSONAL INJURIES. 
A verdict of $1,250 in a suit for personal injury will not be set aside as 
excessive where it appears that plaintiff required medical attendance for a 
period of five weeks. 


‘Appeal from circuit court, Queens county. 

Action by Robert Clegg against the Metropolitan Street-Railway 
‘Company to recover damages for personal injuries. From a judg- 
ment entered on a verdict for plaintiff, and from an order denying a 
motion for a new trial, defendant appeals. Affirmed. 

Argued before BROWN, TP. J., and PRATT, BARTLETT, and 
HATCH, JJ. 


John T. Little, Jr., for appellant. 
Henry A. Monfort, for respondent. 


BARTLETT, J. This is a negligence suit, in which the plaintiff 
‘recovered a verdict of $1,250 for damages sustained by him in being 
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thrown down by one of the cars of the defendant while crossing 
Fifty-Ninth street, in the city of New York. In the brief submitted 
in behalf of the appellant, it is not contended that there was not 
evidence enough to go to the jury upon the question of the defend- 
ant’s negligence; but this court is asked to reverse the judgment 
solely on account of the exceptions taken in the course of the trial, 
and because the verdict was excessive. I will examine the excep- 
tions in the order in which they are presented in the appellant’s brief. 

The first exception relates to the admission of a diagram or map, 
which the plaintiff testified was a perfect diagram of the surround. 
ings of the place where the accident occurred, except that it was not 
drawn to a scale. It showed, not only the location of the streets, 
sidewalks, and rails, but also indicated the position of the car and 
of the plaintiff just before the accident, and also of certain workmen, 
who were in the company of the plaintiff. The defendant objected 
to the reception of this puper, on the ground that it showed some- 
thing more than the geographical features of the place of the acci- 
dent. No doubt it did, but it was, nevertheless, admissible when 
considered in connection with the testimony of the plaintiff given at 
the time it was received by the court; for the fair purport of what he 
said, in response to questions by counsel for the defendant at that 
time, was that his own position and that of the car and the work- 
men were correctly indicated upon the map. The situation was 
thus no different from what it would have been if the witness had 
taken a diagram of the street and railroad track alone, and had 
marked thereon, in the presence of the court, the position of the car, 
the workmen, and himself just prior to the collision. This is often 
done upon a trial, and the propriety of allowing a witness thus to aid 
his oral evidence has, so far as I know, never been questioned. 

The next exception relates to a question which was asked Dr. 
Heary McDonald, who attended plaintiff after the injury, on the day 
it occurred, and treated him for about five weeks. In the course of 
_ the examination of this witness by plaintiff’s counsel, the court, ad- 

dressing Dr. McDonald, said: 


“He wants to know whether he is suffering now, or whether his nerves are 
back to the normal, or whether they are impaired now.” 


The witness answered: 


“The fact of his injury and his laceration or any blow which was struck 
upon him I do not think would bave any particular effect upon his nervous 
system,” 


Dr. McDonald was about to proceed further with this answer, and 
was interrupted by an objection, and his examination was then con- 
tinued by his own counsel, as follows: 

"Q. Go right back to the court’s question. As you see him to-day. are his 


herves at the normal, or are they impaired? (Objected to. Objection over- 
ruled. Defendant excepts.) A. His nerves are impaired.” 


The exception to this testimony is sought to be sustained on the 
ground that it was expert evidence, and that the question did not 
Contain in itself a statement of the assumed facts upon which it was 
based. But the rule thus invoked, which finds its clearest applica- 
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tion, perhaps, in People v. McElvaine, 121 N. Y. 255, 24 N. E. 465, did 
not apply to Dr. McDonald, who was a witness having an actual 
knowledge of the physical condition of the patient concerning whom 
he testified, and whose statements, therefore, were not founded on 
any hypothesis at all. He had known the plaintiff before the acci- 
dent, and was entirely competent to state the comparative condition 
of his nervous system subsequent to the accident. 

Still further on, the same witness was examined as follows: 

“Q. What is your opinion in relation to his present state of nerves? Did it 
result from that injury or not? (Objected to, as incompetent, immaterial, and 
irrelevant. Objection overruled. Defendant excepts.) A. I should think that 
his condition had resulted from it, yes. Q. Ils he likely to recover? (Same ob- 
jection, ruling, and exception.) A. I should think so. 1 couldn't say in how 
long atime. 4. How old is he? A. I don't know. Q. You think he is likely 
to recover? The Court: He says he is likely to recover. A. I have noticed 
an improvement in him recently. I think be has improved all the time; yes. 
Gradually improved. Q. ‘lo the best of your judgment, how long will it be 
before he is restored? A. I couldn't answer that. Q. Would it be years or 
months? (Objected to, as immaterial aud irrelevant. Objection overruled. 
Defendant excepts.) A. I couldn’t answer that.” 


It is insisted, in behalf of the appellant, that the questions which 
the court allowed to be answered against the objection of the defend- 
ant, in the course of this examination, violated the rule laid down 
in the case of Strohm v. Railroad Co., 96 N. Y. 305, and that the 
answers were objectionable as involving mere speculation. I doubt 
whether there is any recent case in our law reports which has been 
the subject of more misapprehension than the Strohm Case; but 
since the scope and meaning of the rule there laid down have been 
explained and made clear by the court of appeals itself, in the more 
recent decisions to which I shall refer, there ought no longer to be 
any liability to serious error on the subject. The evidence that was 
condemned in the Strohm Case as speculative and hypothetical re- 
lated to the possible development in the plaintiff of diseases which 
were nonexistent at the time of the trial. The medical witness was 


allowed to testify that a patient sustaining such injuries, and present- ° 


ing such premonitory signs, might develop traumatic insanity or 
meningitis or progressive dementia or epilepsy with its results. If 
the jury based their verdict to any extent upon testimony of this 
sort, they would obviously enter into a region of speculation, where 
there was nothing to guide them but a vague possibility. The con- 
demnation of such proof is a very different thing from saying that 
evidence cannot properly be received as to the probable effects of a 
present condition. That the court of appeals did not intend to 
hold that evidence of the latter character was inadmissible in a 
negligence suit is clear from the cases of Griswold v. Railroad Co., 
115 N. Y. 61, 21 N. E. 726; McClain v. Railroad Co., 116 N. Y. 459, 
22 N. E. 1062; and Alberti v. Railroad Co., 118 N. Y. 77, 23 N. E. 35. 
In the Griswold Case, Judge Finch declared that the questions there 
objected to were not inadmissible, because they sought the probabili- 
ties of a recovery; and he pointed out the obvious difference between 
an opinion as to the permanence of a disease or injury already exist- 
ing and one as to the merely possible outbreak of new diseases or 
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sufferings having their cause in the original injury. In the McClain 
Case, Judge Bradley, speaking for the Second division of the court of 
appeals, declared that the judgment of medical experts as to the prob- 
able consequences of an injury comes within the rule of reasonable 
certainty, and therefore of admissibility in this class of actions, and 
said that the Strohm Case was not in conflict with the earlier ones 
holding that evidence of the probable results of an injury was compe- 
tent. In the Alberti Case, in which the prevailing opinion was writ- 
ten by Judge Haight, it was held proper to receive the testimony of a 
physician as to the length of time that the injured plaintiff would 
live, where the witness based his answer upon the history of similar 
cases, These authorities fully sustain the rulings of the court in 
the case at bar. It should be observed, however, that, even if those 
rulings had been erroneous, they could have done very little, if any, 
harm to the appellant, in view of the fact that the physician who had 
treated the plaintiff expressed a pretty distinct opinion that he would 
recover from the injury. 

The only other point is the claim that the damages were excessive. 
The verdict certainly was liberal, but, in view of the fact that the 
plaintiff required medical attendance for a period of five weeks, I do 
hot think that this court would be justified in interfering with it. 

The judgment and order appealed from should be affirmed, with 
costs, All concur. 





(l App. Div, 240.) 
DE WARDENER vy. METROPOLITAN ST. RY. CO. 


(Supreme Court, Appellate Division, Second Department. Kebruary 4, 1896.) 


Persoxat, INJURIES—EXCESsIVE DAMAGES. ; 

A verdict of $25,000 for a serious injury to the left arm, permanently im- 
pairing its usefulness to a great extent, causing much suffering, and 
hecessitating an expenditure of $3,500 for surgical and medical treatment, 
Is excessive, no loss of earnings being shown, and it not being proved 
that there was any permanent injury other than that to the arm, though 
plaintiff testified that prior to the accident he was able to walk 10 or 12 
ihiles of a morning, and was a great render, but that thereafter a walk of 
2 or 3 miles made him very tired, and he could not read three pages before 
he got very tired, and he did not know what he was reading, and that he 
had become very irritable, whereas he was formerly very good-natured. 


Appeal from circuit court. 

Action by Rudolph De Wardener against the Metropolitan Street- 
Railway Company for personal injuries. From a judgment on a ver- 
dict of $25,000 for plaintiff, and an order denying a motion for new 
trial, defendant appeals. Reversed. 

Argued before BROWN, P. J., and PRATT, CULLEN, and 
HATCH, JJ. 


Thomas 8. Moore, for appellant. 
George Zabriskie, for respondent. 


BARTLETT, J. The only question which this court is called upon 
lo decide on the present appeal is whether or not the damages 
awarded to the plaintiff by the jury were excessive. The judgment 
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was not assailed on any other ground in the oral argument, nor is 
any other reason for reversal suggested in the brief of the counsel 
for the appellant. I think the amount of the verdict plainly ex- 
ceeds any sum which could fairly be regarded as compensation for 
the injuries which the plaintiff sustained. His left arm was badly 
injured, and its usefulness to a great extent permanently impaired. 
A difficult surgical operation became necessary, and the plaintiff, in 
the course of his illness, was compelled to undergo much suffering. 
For all this he was entitled to be compensated, and the fact that the 
jury has given even very liberal compensation in such a case does 
not warrant the court in setting aside the verdict. For his expendi- 
tures on account of surgical and medical treatment, amounting to 
$3,497.85, the plaintiff was also entitled to be repaid. According to 
the plaintiff’s testimony, he was able to walk 10 or 12 miles of a 
morning prior to the accident, but since be was hurt a walk of 2 or 
3 miles made him very tired. Before the accident he was a great 
reader, but at the time of the trial he could not read three pages, 
because he got tired, and did not know what he was reading. He 
was very good-natured formerly, but now he had become very irrita- 
ble, and small matters irritated him very much. While these mat- 
ters were entirely proper for the jury to take into consideration in 
assessing the damages, it is to be noted that there is no evidence 
whatever as to the probable duration of the nervous and mental con- 
ditions thus described by the plaintiff, assuming that they were the 
result of the injury caused by the negligence of the defendant. The 
amount of the verdict indicates that the jury acted on the assump- 
tion that such conditions were permanent, or would be permanent, 
although there was no proof of that fact. No loss of earnings was 
shown, and the only permanent injury established by the proof was 
that to the arm already mentioned. Under these circumstances, it 
seems to me impossible to resist the conclusion that the jury, in as- 
sessing the damages at $25,000, must have been actuated, to a very 
considerable degree, either by sympathy for the plaintiff or a desire 
to punish the defendant. If they were induced, by either feeling, to 
add anything to the amount of their verdict, it would be, to that 
extent, excessive. It is not only the power, but the duty, of this 
court to set aside a verdict, in an action to recover damages for per- 
sonal injuries, where that sum awarded by the jury has been en- 
larged beyond the measure of compensation as the result of sympa- 
thy and prejudice. Houghkirk v. Canal Co., 92 N. Y. 219. 

After a very careful consideration of all the evidence in this case 
relating to the injuries sustained by the plaintiff, I am satisfied that a 
verdict which awarded him $15,000 in addition to the expenses which 
he incurred for surgical and medical treatment would have gone to 
the verge of permissible liberality in the assessment of damages in 
such an action as this. 

I think the judgment should be reversed, and a new trial granted, 
unless the plaintiff stipulates to reduce the verdict to $18,497.85. 
All concur. 
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(1 App. Div, 212.) 
SHIPHERD v. CROWELL 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


Sripchation—Riants oF Parties. 

Defendant. who had pending two actions,—one against his wife for di- 
vorce, the other against plaintiff for alienating her affections,—made a 
stipulation with plaintiff. providing for discontinuance of the action against 
plaintiff, and that all letters written by plaintiff which were the subject ib 
part of the two actions should, within three days after judgment in, or 
discontinuance of, the divorce suit, be surrendered to plaintiff. Held that, 
the divorce suit not having been discontinued, or judgment rendered there- 
in, plaintiff could not compel surrender of the letters, though he made the 
stipulation on the assurance of defendant's attorneys that the suit would 
be brought to immediate trial, and though such suit was not brought in 
good faith, and no attempt had been made in good faith to bring it to trial, 
and though defendant's possession of the letters was unlawfully acquired 
in the first instance. 


Appeal from special term. 

Action by Jacob R. Shipherd against Charles B. Crowell. From 
a judgment for defendant, entered on a decision dismissing the com- 
plaint on plaintiff's opening, plaintiff appeals. Affirmed. 

Argued before BROWN, P. J., and PRATT, BARTLETT, and 
HATCH, JJ. 


D.(. Calvin, for appellant. 
McKoon & Luckey, for respondent. 


BARTLETT, J. This is a suit in equity, the main purpose of 
which was to prevent the defendant from prosecuting a pending ac- 
tion for divorce against his wife, so far as that action involved any 
charges of misconduct against the plaintiff herein, and also to secure 
the surrender to the plaintiff of certain letters written by him, which 
the defendant, Charles B. Crowell, intended to use in his divorce suit 
against his wife. The complaint shows that Mr. Crowell had sued 
Mr. Shipherd for alienating Mrs. Crowell’s affections, in an action 
which was pending at the same time as the divorce suit, already 
mentioned. Before the causes were reached for trial the parties en- 
ered into a stipulation, which provided, among other things, for 
the discontinuance of the suit which Mr. Crowell had brought against 
Mr. Shipherd, and contained the following paragraph in regard to 
the letters to which reference has already been made: “All letters 
written by defendant, Shipherd, together with any wrappers contain- 
ing them, which are the subject in part of the actions of Crowell v. 
Crowell and Crowell v. Shipherd, after the trial of the case of Crow- 
ell vy. Crowell, shall be thereafter destroyed, in the presence of the 
attorneys for the parties, and all such letters, ete. shall be produced 
for such purpose.” This provision was subsequently modified, so 
a to require the letters, instead of being destroyed, to be delivered 
lo Mr. Shipherd or his attorney within three days after judgment in 
the divorce suit of Crowell v. Crowell, or within three days after 
the discontinuance of that suit, if it should be discontinued. The 
plaintiff's alleged grievance in the present case is that the Crowell 
divorce suit was not brought in good faith, and that no attempt has 
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been made in good faith to bring it to trial; that the attorneys for 
Mr. Crowell have been persistently publishing, through the newspa- 
pers and otherwise, false and injurious statements concerning him 
and Mrs. Crowell; that, when he consented to the stipulation con- 
cerning the letters, he did so only upon the assurance of the attor- 
neys for Mr. Crowell that the divorce suit would be brought to im- 
mediate trial and that his letters would be immediately surren- 
dered. All these statements, however, if true, do not give plaintiff 
any cause of action for such relief as he seeks in the case at bar. 
His rights must be measured by the stipulation into which he en- 
tered, and that, so far as its contents are disclosed in the complaint, 
contains no provision binding Mr. Crowell or his attorneys to bring 
the divorce suit to trial at any particular time. So far as Mr. Ship- 
herd’s letters are concerned, the necessary implication, from the lan- 
guage used in the stipulation, is that they are to remain in the hands 
of Mr. Crowell until the lapse of three days after the final disposition 
of the action for divorce. In view of this portion of the agreement, 
it is of no importance whether it be true or not, as alleged in the 
thirteenth subdivision of the complaint, that Mr. Crowell’s posses- 
sion of those letters was unlawfully acquired in the first instance. 
His right to retain them was recognized by the stipulation. The 
complaint was properly dismissed, and the judgment appealed from 
should be affirmed, with costs. AJl concur. 





{1 App. Div. 175.) 
SOUTHARD v. CITY OF BROOKLYN, 


(Supreme Court, Appellate Division, Second Department. February 4, 1898.) 


EVIDENCE—ERRONEOUS ADMISSION—EFFECT OF INSTRUCTION. 

In an action for damages to land caused by water leaking from a city 
reservoir, and also for permanent injury caused by the location of the 
reservoir, evidence of depreciation of the land from proximity to the reser- 
voir was admitted over objection, a motion to strike it out was overruled, 
and the jury were not told to disregard it. Held, thut it was impossible to 
say the error was cured by an instruction that the erection of the reservoir 
gave plaintiff no right of action, and that his right of recovery was limited 
to the injury to the rental or usable value of the land to the commence- 
ment of the action, and such permanent injury thereto as had been caused 
by leakage from the reservoir. 


Appeal from circuit court. 

Action by Edgar P. Southard against the city of Brooklyn. From 
a judgment for plaintiff, and from an order denying a new trial, de- 
fendant appeals. Reversed. - 

Argued before BROWN, P. J., and PRATT, BARTLETT, and 
HATCH, JJ. 


Henry Yonge, for appellant. 
George Wallace, for respondent. 


BROWN, P. J. This action was brought to recover damages 
eaused by the flooding of plaintiff's lands by water, which leaked 
from a reservoir of the defendant, and the plaintiff had a verdict 
for $850. 
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The cause of action set forth in the complaint appears to have in- 
cluded a claim for permanent injury to the land, or a depreciation 
in the value thereof, caused by the construction of the reservoir. 
The jury was, however, instructed by the court that the erection of 
the reservoir gave the plaintiff no right of action, and that the plain- 
tiffs right to recover was limited (1) to the injury to the rental 
or usable value of the land up to the commencement of the action, 
and (2) to such permanent injury thereto as had been caused by the 
leakage of water from the reservoir. This instruction was clearly 
correct, 

The property consisted of about four acres of land within the cor- 
porate limits of the village of Rockville Center in Queens county. 
Upon it was a dwelling house and some outbuildings adapted to and 
used for raising poultry, which stood upon high ground, and were 
not affected by the water. The amount of land overflowed was 
about one-half an acre, which was lower than the land around it, 
and received the natural drainage therefrom. In the winter time, 
and in wet seasons, the water gathered there to some extent, and 
left the ground in a soft condition. The plaintiff testified that he 
did not cultivate any of the land, but held it for sale as a private 
residence. There were three occasions when the water leaked from 
the reservoir, viz, August, 1892, February, 1894, and November, 1894. 
Upon the first occasion the water stood on the land for two or three 
months, and on the latter occasion about eight weeks. On this oc- 
casion the highway in front of the property was flooded, and ingress 
and egress to the property was had over adjoining land. On none 
of these occasions were any crops destroyed, nor does the testimony 
show that plaintiff was put to any expense to repair any injury done 
to the land, or that there was any loss of use or rent. The only 
direct loss which the testimony discloses was that three cherry and 
cone smaller trees were killed. 

From this summary of the testimony, we think it is clear that if 
the case had rested upon this evidence, the jury would have had no 
basis from which to calculate the damages, and the case would have 
Justified a verdict for a nominal sum only. The opinion of witnesses 
upon the question of damages was, however, offered and received, 
some of it over the defendant’s objection and exception. I quote 
ia the whole of it as follows: From the testimony of the 
pantiff: 


"Q. What bas been done with the property since they commenced to flood 

It? A. Ihave been unable to do anything with the property as regards selling 
lt Q. What was the amount of flooding per year to that property? aA, 
$0. Q. Has the place any selling or rental value to-day? A. Not in propor- 
Hon to its value at all. It might be sold for farming purposes. Q. It hag 
0 rental value whatever for the purposes for which you hold it? (Objected 
to by the defendant as irrelevant, immaterial, and incompetent. Objection 
overruled. Defendant excepts.) A. No, sir; it has not.” 


_ John T. Runcie was called as a witness by the plaintiff, who, hav- 
tng testified that he was a real-estate agent in Rockville Center, and 
acquainted with the value of property there, was asked what the 
rental value of the property was before this reservoir was built, and 
What he estimated its rental value with the presence of the reser- 
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voir. These questions were admitted over the defendant’s objection 
and exception, and the witness answered that the rental before the 
reservoir was constructed was from $250 to $300 per year, and after 
it was constructed $100 per year. The same questions, against the 
defendant’s objection and exception, were asked of and answered by 
Lorenz D. Simons, another real-estate agent, called by the plaintiff. 
John H. Southard, a witness called for the plaintiff, was also per- 
mitted, against the defendant’s objection and exception, to testify 
that, “to fix up” the land flooded, it was necessary to fill it up with 
earth, and raise it two or three feet, and that to make that improve- 
ment it would cost about $900. It further appeared, on cross-exam- 
ination of the plaintiff, that for the year 1895 two acres of the land 
had been rented for agricultural purposes for $5 per acre. 

This testimony all falls into two classes: (1) That relating to 
permanent depreciation of value of the land arising from its prox- 
imity to the reservoir; (2) the cost of filling up the land to a height 
that would be above the height to which the water leaking from the 
reservoir had risen. The first class was clearly inadmissible. It 
was consistent with the allegation of the complaint, but the plaintiff 
plainly had no right of action for any depreciation in the value of 
his land arising from the erection of the reservoir. The court eo in- 
structed the jury, but it denied a motion made to strike out the testi- 
mony, and the jury were not told to disregard it. It is impossible 
for this court to hold that it may not have affected their judgment. 
Its admission, and the refusal to strike it out, were errors, for which 
the judgment may be reversed. 

The judgment is reversed, and a new trial granted, with costs to 
abide the event. All concur. 


( App. Div. 196.) 
MAHONY v. CLARK et al. 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


CONTRACTS—ENTIRETY—LIMITATIONS. 

Plaintiff, suing for services in superintending excavations, claimed they 
were rendered under a contract whereby defendant agreed to pay him 
$100 per month therefor, and testified that on the pay day for the first 
month he called at defendant's ottice for his pay; that likewise on the pay 
days for the next two months he ealled, and defendant was on each occa- 
sion either short of funds or not in, so that he did not get bis pay; and 
that after that he did not see defendant till the completion of the work. 
Defendant's bookkeeper, a witness for plaintiff, testified to a conversation 
with defendant, wherein defendant said he would settle with plaintiff? at 
the end of the work, but ft was not in plaintiffs presence, and there was 
no evidence that he ever heard of or acquiesced in it. Defendant claimed 
that. by the contract, plaintiff was to do the work at a certain amount per 
yard. Held, that the jury having adopted plaintiff's theory of the con- 
tract, and his being the only testimony relating to the terms thereof, and 
the question of limitations having been raised by the pleadings and at the 
trial, the verdict for the full amount of plaintiffs elaim could not stand, 
as to compensation for the first month, on the theory that none of the pay- 
ments were due till completion of the work. more than the statutory period 
having elapsed between the pay day of that month and the commencement 
of the action. 
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Appeal from circuit court. 


Action by John Mahony against Herman Clark and another. 
From a judgment for plaintiff, and an order denying a new trial, de- 
fendants appeal. Reversed. 


Argued before BROWN, P. J., and PRATT, BARTLETT, and 
HATCH, JJ. 


William W. Niles, Jr., for appellants. 
Franklin Pierce, for respondent. 


BROWN, P. J. The complaint in this action sets forth five sep- 
arate causes of action, upon two of which the plaintiff recovered. 
There was ample testimony to support the conclusion of the jury, 
and we find no reason to disturb the verdict on the facts. The stat- 
ute of limitations was pleaded as a defense to all the causes of action 
alleged in the complaint. The first cause of action was for services 
performed by the plaintiff for the defendants in superintending the 
excavatiog of a cut on a railroad in provess of construction near Ovs- 
ter Bay, in Queens county, between June 9 and November 1, 18xs, 
which plaintiff claimed were rendered under a contract whereby de- 
fendants agreed to pay him therefor $100 per month. This action 
was commenced on August 20, 1894; and, at the close of the testi- 
mony, the defendants moved to dismiss the complaint as to those 
items which were barred by the statute of limitations. The court 
fierenpon dismissed two claims made by the plaintiff,—one for the 
use of cars prior to August 20, 1888, and the other for money loaned 
tothe defendants. To this ruling the defendants took an exception. 
The record does not show that the defendants’ counsel at that time 
called the court’s attention to the specitic claim now made that a re- 
covery for services rendered prior to August 20, 1888, was barred 
by the statute of limitations; but, at the close of the charge, excep- 
tion was taken to the instruction given to the jury that, if they 
Were satisfied that there was an entire contract for the completion 
of the whole work, then plaintiff was entitled to recover his whole 
wages from the commencement of the employment, and counsel then 
stated to the court that upon that point his claim was that there 
was no evidence to go to the jury. We are therefore of the opinion 
that the point now made by the appellants that all claims for serv- 
ices rendered more than six vears before the commencement of the 
action were barred by limitation was raised at the trial, and is avail- 
able on this appeal. We see no answer to the appellants’ proposi- 
hon upon this branch of the case. 

The disagreement between the parties to the action was whether 
the services were rendered under a contract of employment whereby 
plaintiff was to be paid the sum of $100 a month, or whether they 
were rendered under a contract whereby plaintiff agreed to exca- 
vate the material for a specified price per cubic yard. The jury 
adopted the plaintiff's version of the contract, and his is the only 
lestimony in the case relating to the terms thereof. Upon the sub- 
lect of payment the plaintiff testified that his salary was to be $100 
fet month, and expenses; that July 20th was pay day for the 


140 NEW YORK 8UPPLEMENT, Vol, 37. (Sup. Ct. 


month of June; that on that day he called upon defendant Dwyer 
for his pay, and Dwyer told him he was short of funds, and asked 
him for a loan of $200, which he then made to him; that on the 
next pay day, in August, he called on Dwyer again for his pay, and 
that again he was told by Dwyer that he was short of funds, and 
that he must wait until the next month; that on the September pay 
day he called again at defendant’s office for his pay; that Dwyer 
was absent; that he saw his bookkeeper, who gave him a statement 
of the work; and after that he did not see Dwyer until the work 
was completed. George W. Andrews, who was the defendant’s 
bookkeeper, was called as a witness for the plaintiff. He corrobo- 
rated the plaintiff as to the conversation with Dwyer on the July 
pay day, and testified to a subsequent conversation with Dv. ver, 
when the latter said he would settle with the plaintiff at the end of 
the work. There is no testimony, however, that plaintiff was pres- 
ent when Dwyer made that statement to Andrews, or that he was 
ever informed of it or acquiesced in it. There can be but one infer- 
ence from plaintiff's testimony, and that is that his salary was pay- 
able monthly, on the regular pay days; and having so testified at 
the trial, and the jury having adopted his version of the contract 
made with the defendant, he cannot be permitted now to claim that 
the terms of payment were otherwise, and that his salary was not 
due or payable until the end of the work. His action in attending 
at the defendant’s office on the regular monthly pay days, and de- 
manding his monthly salary, is absolutely inconsistent with the the 
ory that the salary was not due until the work was completed. The 
verdict for the whole salary cannot therefore stand. The plaintiff 
is entitled to recover only such amount as fell due within six years 
prior to the commencement of the action. Inasmuch, however, as 
he testified that the regular pav day for the July work was on Au- 
gust 22, and the action was commenced on August 20, 1894, the 
etfect of the application of the statute of limitations to the claim is 
to bar a recovery for the June work only, which amounts to $75. 

We have examined the other exceptions in the case, but none of 
them require notice. 

The judgment must be reversed, and a new trial granted, with 
costs to abide the event, unless the plaintiff stipulates within 20 days 
to deduct from the verdict the sum of $75, and interest thereon from 
November 1, 1888, and 5 per cent. allowance thereon. If such stip- 
ulation is filed, the judgment so modified is affirmed, without costs 
of appeal. AJ] concur. 


Q App. Div. 245.) 
MULLER et al. v. WAHLER, 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


PARTIES—BRINGING IN NEW DEFENDANTS. 

The complaint in an action to declare that plaintiffs were not personally 
liable on an agreement signed by them as individuals alleged that the 
agreement purported to be made between defendant and an association 
of which plaintiffs were ofticers; that, when plaintiffs signed it, they in- 
tended to act only as such ofticers; aud that defendant had sued them ou 
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the agreement. The answer did not deny any of the allegations of the 
complaint, but merely alleged the pendency of another action. Held that, 
as plaintiffs’ only interest in the controversy was to relieve themselves 
from liability. they were not entitled to an order bringing in the association 


as a defendant. 

Appeal from city court of Brooklyn, special term. 

Action by August Muller, Adolph Neef, and Theodore P. Fritz 
against Kasper Wahler to reform a contract. From an order denvy- 
ing a motion by plaintiffs to bring in the Wyckoff Heights Improve- 




























ment Association for Queens County as a party defendant, plain- 
titfs appeal. Affirmed. 


Argued before BROWN, P. J., and PRATT, BARTLETT, and 
HATCH, JJ. 

M. Hallheimer, for appellants. 

Walter G. Rooney, for respondent. 


CULLEN, J. This is an appeal from an order made by the city 
court of Brooklyn denying plaintiffs’ motion to bring in the Wvck- 
off Heights Improvement Association for Queens County as a party 
defendant to the action. The complaint charged that the plain- 
tiffs had signed their names as individuals to an agreement purport- 
ing to be made between the association and the defendant, while it 
was in truth intended that they should sign only as officers of the 
association; that defendant had brought an action against them on 
such agreement; and demanded as relief that the contract be re- 
formed, and that it be adjudged and declared that the plaintiffs did 
not enter into said contract individually. The defendant answered, 
denring no allegation of the complaint, but pleading only the pend- 
ency of another action. 

It may be conceded that the plaintiffs should originally have made 
the association a party defendant. It may also be that the defend- 
ant could insist that no judgment should be made relieving the 
plaintiffs from liability on the contract unless at the same time it 
Imposed such ability on the association. But the defendant has 
taken no such objection. He does not complain of the absence of 
the society a8 a party to the action. In fact, he admits the allega- 
tion that the plaintiffs simply intended to sign it. not individually, 
bot as officers. The only interest that the plaintiffs have in this 
Controversy is to clear their own skirts from liability on the con- 
tract, not to impose the obligations of the contract on any one else. 

herefore, as the defendant does not complain, the plaintiffs have no 
heht to bring in the society. 


Re order appealed from should be affirmed, with costs. All con- 





{l App. Div. 247.) 
BARBER v. KENDALL. 


‘Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


\ Res JubtcaTaA—Marrers DETERMINED. 


A vendor, by the terms of his contract, agreed to pay off a mortgage 
On the land conveyed, and on his failure to do so the purchaser sued for 
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specific performance of the agreement. ‘The vendor answered, alleging 
that the contract was procured by fraud of the purchaser, and asked that 
it be canceled, but he did not appear, on the hearing of the case, and 
judgment was rendered against him that he perform his contract and pay 
off the mortgage, which he subsequently did. Held, that such judgment 
is not a conclusive adjudication as to the alleged fraud. 


2. EstoPPEL—WAIVER OF FRAUD. 
The fact that the vendor in such case suffered the judgment to be taken 


against him without appearing on the trial, and afterwards performed 
the judgment, waives the alleged fraud on the part of the purchaser in 
procuring the contract, and estops him from afterwards suing the pur- 
chaser for a rescission of it. Bartlett, J., dissenting, on the ground that 
plaintiff's acquiescence in the judgment was not clearly established. 


Appeal from special term. 
Action by Amzi L. Barber against George H. Kendall. The com- 


plaint was dismissed on the merits, and plaintiff appeals. Affirmed. 
Argued before BROWN, P. J., and PRATT, CULLEN, BART: 


LETT, and HATCH, JJ. 


Niles & Johnson, for appellant. 
Tyler, Pratt & Hibbard, for respondent. 


CULLEN, J. This is an appeal from a judgment of the special 
term dismissing the plaintiff’s complaint on the merits. The action 
is to rescind a contract, under which the plaintiff conveyed to the 
defendant certain real estate, and to compel a reconveyance by the 
defendant to the plaintiff, on the allegation that the plaintiff was in- 
duced to enter into the contract by false and fraudulent representa- 
tions made by the defendant. The defendant answered, denying 
the fraud, and also set up, as a bar to the action, a judgment be. 
tween the parties recovered by the plaintiff under the following cir- 
cumstances: By the contract between the parties, made September 
27, 1890, the plaintiff agreed to pay off and discharge, on or before 
July 1, 1893, a mortgage on the lands conveyed by him for the sum 
of $8,000. The plaintiff failed to pay off this mortgage, and in De 
cember, 1893, the defendant brought an action against the plaintiff, 
to compel the latter to specifically perform his covenant in this re 
spect. The plaintiff interposed an answer, admitting the agree 
ment, but charging that the contract was procured by fraudulent 
representations on the part of the defendant, and praying, as relief, 
that the contract be decreed fraudulent and void, and be canceled. 
The cause was brought on for hearing on the issues, and, the defend- 
ant in that case failing to appear, judgment was entered that he spe 
cifically perform the contract and pay oft the mortgage, with which 

judgment he subsequently complied. When the present action came 
on for trial, to save time, the parties agreed that the court should 
first determine whether the action was barred, or could be main- 
tained, and if the court held that it was not barred, the trial should 
then proceed. On this issue the court decided in favor of the de- 
fendant, and the judgment appealed from resulted from that deci- 
sion. The respondent alleged in his answer, and maintains on this 
appeal, that the judgment first recovered is a conclusive adjudica- 
tion on the issues of fact as to the fraud. We think this propos 
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tion incorrect. The general rule as to the estoppel of a former ad- 
judication is well settled, and, so far as it is relevant to this case, 
is probably best stated in Pray v. Hegeman, 98 N. Y. 351: “The 
estoppel of a former judgment extends to every material matter 
within the issues which was expressly litigated and determined, and 
also to those matters which, although not expressly determined, are 
comprehended and involved in the thing expressly stated and de- 
cided, whether they were or were not actually litigated or consid- 
ered. * * * Whatever is expressly implied in the former deci- 
sion is, for the purpose of the estoppel, deemed to have been actually 
decided.” In the first suit between these parties, the issue of fraud 
was not tried or determined, for the plaintiff here failed to appear 
an the trial. The question, then, is whether the defendant’s recov- 
ery necessarily negatived the plaintiff's claim of fraud. Fraud, it 
is said, vitiates all contracts. Still, it does not make them void, 
but simply voidable, at the election of the party defrauded. The 
recovery of the first judgment necessarilv aftiirmed the existence of 
the contract sued on, and also that the contract was, at the time of 
rendering the judgment, a valid obligation binding upon both par- 
tie, This, however, is entirely consistent with the fact that the 
contract was induced by the defendant’s fraud. “A contract re- 
mains a contract until it comes to an end. In the form of a truism, 
it is binding throughout its life. It is binding, then, until it is 
rescinded, unless it is terminated in some other way. * * * But 
fraud would not prevent its coming into existence, and, of course, 
could not terminate it; that is, it is the rescission of the contract, 
and fraud is only the ground of the rescission.” Bigelow, Fraud, 
13, So, also, it is elementary law that, in case of a gontract induced 
by fraud, the party defrauded has his election of remnedies, and may 
either affirm the contract, and bring his action for damages, or may 
rescind the contract. Till rescinded, the contract is in full force 
and effect. Nor do we think that the fact that the plaintiff, in his 
defense in the first action, alleged fraud, increased the etlect of the 
jodgment. His defense practically was an equitable counterclaim 
to rescind the contract, and could have been the subject of an af- 
firmative action on his part. His failure to appear on the trial could 
have no greater effect than the dismissal of his complaint for the 
same reason in his own suit in equity (Freem. Judgm. § 270), or his 
total failure to defend the action. 

Though the estoppel of the prior judgment is stated in the deci- 
Sion to be the ground of the dismissal of the plaintiff's complaint, a 
reference to the opinion of the learned trial judge will show that he 
placed it on no such ground. He substantially held that the plain- 
Ui. having asserted in his answer the same charges of fraud that 
are now made in his complaint, by thereafter acquiescing in that 
judgment affirmed the contract, and lost his right to subsequently 
rescind it. Weare somewhat embarrassed in the disposition of this 
question, from the fact that the decision signed by the justice does 
hot proceed on that ground, probably from the inadvertence of the 
attorney in drawing it, and also by the terms of the agreement under 
Which the case was tried in piecemeal, and which are, possibly, open 
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to differences of construction. We think, however, it was the inten- 
tion of the parties that, if the first action and the judgment therein 
would, for any reason, whether as an estoppel or otherwise, pre 
clude the plaintiff from successfully maintaining the action, then 
judgment should be rendered for the defendant, without further 
proof. In our judgment, the position taken by the trial judge in his 
opinion was correct. If a party defrauded elects to rescind a con- 
tract, he must do so promptly after discovering the fraud, and, if, 
with knowledge of the fraud, he in any measure carries out the con- 
tract, or receives a benefit under it, his election is made, and his 
right to rescind is gone. Cobb v. Hatfield, 46 N. Y. 533. “The 
party defrauded, by performing his part of the contract, with a 
knowledge of the fraud, is deemed to have ratified it, and is pre- 
cluded thereby from subsequently disaffirming it,” though still re- 
taining his right to damages for the fraud. Whitney v. Allaire, 4 
Denio, 554. Hence, if the plaintiff, after knowledge of the fraud, 
had voluntarily paid off the mortgage, he would have unquestionably 
lost his right to rescind. While we can find no direct authority in 
point, we cannot see why, on principle, it was not as much his duty 
to resist compulsory compliance with the terms of the contract as 
it was to refrain from voluntary compliance. His duty, on discover. 
ing the fraud, was to repudiate the contract when and wherever it 
might be asserted, whether in hostile litigations against him, or in 
proceedings on his own behalf. We do not see that any oral evi- 
dence could have been given which would abrogate the election to 
affirm the contract, which the pleadings in the earlier action, show- 
ing plaintiff knew of the fraud and the judgment therein, necessa- 
rily imported, and therefore the judgment appealed from should be 
affirmed, with costs. 


BROWN, P. J., and PRATT and HATCH, JJ., concur. 


BARTLETT, J. (dissenting). I agree with Judge CULLEN, that 
the judgment in the former action was not a bar to the maintenance 
of the present suit. It seems to me, however, that the plaintiffs 
acquiescence in that judgment is not so clearly established as con- 
clusively to deprive him of the right to rescind. While he complied 
with the judgment, he may be able to show that he did so under 
circumstances of compulsion which prevent that compliance from 
being in any real sense an election on his part. I think a new trial 
should be granted. 


(1 App. Div. 289.) 
TOMKO v. CENTRAL R. CO. OF NEW JERSEY, 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


InJuRY TO RatLRoAD EMPLOYE—AS8SUMPTION OF RISK. 

A trackman who stepped from the track on which he was working, ib 
the course of his employment, to another, to avoid an engine, without 
looking down the second track, the view of which was unobstructed, when 
he could have taken a safer place, and was struck by an engine moving 
on the second track, in the same direction, and almost abreast of the first 
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engine, is negligent, though the moving of trains in the same direction 
op parallel tracks was not customary on other portions of defendant’s 
read, and he was ignorant of a custom allowing it at the place of the in- 


jury. 


Action by John Tomko against the Central Railroad Company of 
New Jersey for personal injuries. There was a verdict for defend- 
ant, and plaintiff moves for a new trial on a case and exceptions 
ordered to be heard in the first instance in the appellate division. 
Denied. 

Argued before BROWN, P. J.. and PRATT, BARTLETT, and 
HATCH, JJ. 


W. C. Beecher, for plaintiff. 
George Holmes and Robert Thorne, for defendant. 


HATCH, J. The substantial claim made by plaintiff, in his open- 
ing to the jury, was that the defendant was guilty of negligence in 
running trains and engines over its tracks, at the place where the 
injury occurred, in a reverse way from which trains were ordinarily 
tun thereon at other places upon its line, without promulgating a 
rile relating thereto, or otherwise bringing home notice to plaintiff 
of the existence of such custom. In the view we take of this case, 
it ig not necessary to determine what defendant's obligations were in 
this respect. Plaintiff was a track laborer; had been employed 
upon defendant’s road for a period of two vears, but, at the particular 
place of injury, only a short time; and was without information of 
the aforementioned custom of operating trains, but supposed that 
they were operated at this place in like manner as at other places 
upon the line where he had before worked. While engaged in his 
employment, on the west-bound track, facing towards the west, a train 
passed him on the east-bound track. This train ran to a siding a 
short distance beyond, and shunted its cars thereon. The engine 
then started on its return over the same track that it had run out on. 
At about the same time a train was running upon the west-bound 
track, and both engines ran nearly side by side on the different 
tracks, in the same direction. Plaintiff, hearing a bell on the loco- 
motive, looked over his shoulder, saw the locomotive coming west, 
and stepped from the west-bound track to the east-bound track, where: 
he was, shortly after, struck by the engine approaching upon that 
track, and seriously injured. It does not appear that he looked in 
either direction when he stepped upon the cast-bound track, or that 
be in any manner, made any observation to protect himself from 
injury while upon this track. It is not apparent why he did not dis- 
Cover the approach of both engines when he looked to the east. 
They were both running near together, and it does not appear but 
that both were visible to the sight. No obstructions existed, and, 
if he looked and saw one, care would have enabled him to see the 
other, At least, no reason is shown why he should not have seen it. 

e law exacts care and caution, having regard to the dangers to 
«encountered. A person cannot place himself in a dangerous posi- 
lon, and omit the vigilance which would apprise him of the danger, 
without being chargeable with negligence. The use by plaintiff of 
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his faculty of sight, exercised with care, would have apprised him 
of the approach of both engines. His failure in this regard con- 
stituted negligence. It also appeared that there were a number of 
employés at work with the plaintiff who received no injury, and 
counsel stated that the north side (north of the west-bound track) 
was the safe side, but that plaintiff went off to the south side. Here 
was a perfectly safe place where plaintiff could have stepped as 
easily as to make use of the dangerous place. He voluntarily chose 
the latter, and when he did so it became incumbent upon him to 
exercise all his faculties to protect himself. The track of a railroad 
is a dangerous place, and, when a person’s employment calls him 
to its use, he is necessarily exposed to danger from passing trains, 
and is required to be upon the lookout in all directions. This is a 
risk which is necessarily assumed as an incident to his employment; 
and, when he voluntarily exchanges a safe place for one of danger, 
he assumes whatever of risk there may be, from any source, in the 
use of the dangerous place, and cannot be heard in complaint if he 
is thereby injured. Heaney v. Railroad Co., 112 N. Y. 122, 19 N. E. 
422. And this result follows no matter how, or in what manner, 
defendant uses its tracks or operates its trains. The exceptions 
should be overruled, motion for a new trial denied, and judgment 
ordered for defendant, with costs. All concur. 


(1 App. Div. 269.) 
ROBINSON v. METROPOLITAN LIFE INS. CO. 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


1. INSURANCE—APPLICATION. 

Where one makes true answers to the questions in an application for 
insurance, validity of the insurance is not affected by falsity of the answers 
inserted by the insurer’s agents. 

2. SAME—POLICY—PROVISIONS AS TO HEALTH. 

A provision in a policy that no obligation was assumed by the insurer 
unless, at the date thereof, insured was in “sound health,” refers to in- 
sured’s physical condition, apart from her condition of imbecility and the 
fact that she was a cripple, of which the insured was apprised. 

3. SaME—ACTION—LIMITATION—WAIVER. 

A provision in a policy, limiting action thereon to six months after death 
of insured, will be deemed waived, the insurer having prepared and re- 
ceived proof of loss, and having taken from the beneficiary, who was an 
uneducated person, the policy and pass book showing payment of premi- 
ums, and retained them, making evasive answers to application for pay- 
ment, and action having been begun as soon as notice of positive refusal 
to pay was received. 


Appéal from circuit court. 

Action by Morris Robinson against the Metropolitan Life Insur- 
ance Company. From a judgment for plaintiff, and from an order 
denying a new trial, defendant appeals. Affirmed. 

Argued before BROWN, P. J., and PRATT, CULLEN, and 
HATCH, JJ. 


Grout, De Fere & Mayer, for appellant. 
Magner & Hughes, for respondent. 
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CULLEN, J. The action is to recover $176, the amount of an in- 
surance effected by the plaintiff on the life of his daughter. This 
daughter was, from a short time after birth, an idiot and a cripple. 
The plaintiff can neither read nor write, and the defendant’s agent 
who took the plaintiff's application could write but very little more 
than his own name. According to the evidence of the plaintiff, he 
was approached by the defendant’s agent, and asked to take out this 
insurance. The agent saw the daughter, and the plaintiff stated to 
him what had been her condition. In other respects than those indi- 
cated, she seems to have been in good physical health. The agent, 
being unable to write, had the plaintiff make his mark to a blank ap- 
plication. This was taken to one of the local superintendents of 
the defendant, who was informed of the condition of the woman in- 
sured. The answers to the questions contained in the application 
were then filled up in the superintendent’s office, and a policy of in. 
surance issued by the defendant. The plaintiff paid the weekly pre- 
mums for almost five years, when his daughter died. There was 
also evidence that, during this period, some of the superintendents 
and agents had visited the plaintiff, and seen the daughter, who ap- 
pears to have been regarded by them as an object of curiosity. 

We think the motion to dismiss the complaint was properly de- 
nied. If the plaintiff made true answers to the questions contained 
in the application, he was not responsible for the falsity of the an- 
swers inserted by defendant’s agents. O’Brien v. Society, 117 N. Y. 
310, 22 N, E. 954. The provision in the policy that no obligation 
was assumed by the defendant unless, at its date, the insured was 
alive and in sound health, did not void the policy. The term “sound 
health” is capable of different meanings. An idiot may be in sound 
health physically, and the same is also true of a cripple. If the de- 
fendant, at the time it issued the policy, was apprised of the actual 
condition of the insured, the term “sound health” should be construed 
as referring only to her physical condition, apart from her mental 
imbecility or the fact that she was crippled. 

Nor was the plaintiff absolutely barred from maintaining the suit 
by the lapse of time between the death of the insured and the com- 
mencement of this action. The policy does provide that the action 
nust be brought within six months after the death of the insured; 
bat this condition could be waived, and the defendant, by its conduct, 
estopped from setting up that defense. Ames v. Insurance Co., 14 N. 
¥. 258. In this case the defendant prepared and received from the 
plaintiff proofs of loss, which, according to the terms of the policy, 
must be made on their own blanks. It had also taken from him the 
policy, and the receipt or pass book, showing the payment of the pre- 
Hiums. According to his story, evasive answers were given to his 
application for payment, and his book and policy still retained. As 
soon a8 notified of the positive refusal of the company to pay, he be- 
fan this action. We think this course of conduct by the defendant 
operated as a waiver of the condition. It was but fair that, if they 
had rejected the claim, they should have sought out and returned to 
the plaintiff the policy and papers which they had obtained from him. 
he policy alone contained the six-months limitation, and it may well 
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be that the plaintiff, an ignorant man, had no knowledge of this con- 
dition, and would have none until the defendant returned the policy. 
To keep this policy, and then refuse to pay, on the ground of lapse 
of time, would operate as a fraud. 

The request to charge (at folio 184) was refused by the court, other 
than as it had charged. We think in this there was noerror. The 
court had already charged that the limitation was six months from 
the death of the person insured. If the request asked the court to 
charge only to that effect, the repetition was unnecessary. If the 
request went beyond that, it would be bad, as excluding the possibil- 
ity of waiver or estoppel. 

The judgment and order denying motion for a new trial should be 
affirmed, with costs. AJl concur. 


(1 App. Div. 323.) 
SANGER vy. FRENCH. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


DECISION ON APPEAL—RESETTLEMENT OF ORDER—APPELLATE DIVISION. 
The appellate division of the supreme court, being the successor of the 
general term, may resettle an order made by the general term. 


Action by Frank W. Sanger against Thomas H. French. A judg- 
ment in favor of plaintiff was reversed on appeal (386 N. Y. Supp. 653), 
and defendant moves for a resettlement of the order of reversal. 
Granted. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, JJ. 


A. J. Dittenhofer, for the motion. 
A. Goodwin, opposed. 


PER CURIAM. This is a motion for the resettlement of an order 
entered upon the decision of the general term, in order to make the 
same conform to the actual decision of the court. The ground upon 
which this motion is opposed is that this court has not power to en- 
tertain any such motion. We do not think that this objection is 
well founded. This court evidently has the power to direct the en- 
try of a proper order, where an improper one has been entered upon 
the decision of the general term. The general term always exer- 
cised that power, notwithstanding the change in the personnel of the 
court; and, as all the jurisdiction of the general term has devolved 
upon the appellate division, there seems to be no valid reason why it 
should not exercise such power in a proper case. We have already 
held that the court has power to entertain a motion for a reargument 
of an appeal which has been decided by the general term of the court 
of common pleas, and also to open a default which had been entered 
in the general term of the superior court. Being, as already stated, 
the successor of these several general terms, the appellate division 
may, in furtherance of justice, direct the amendment of arecord. In 
this case it appears plainly, from the opinion handed down upon the 
decision of the appeal, upon what ground such decision was rendered. 

We think that the motion for resettlement should be granted. 
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(1 App. Div. 371.) 
HECLA POWDER CO. v. SIGUA IRON CO. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


New TRIAL—NEWLY-DISCOVERED EVIDENCE. 

A new trial, on the ground of newly-discovered evidence, will not be 
granted where the affidavits of the proposed witnesses do not state that 
afiants know the matters therein set forth of their own knowledge, or 
that they will testify to those facts. 


Appeal from special term, New York county. 

Action by the Hecla Powder Company against the Sigua Iron 
Company. From an order denying a motion for a new trial, on the 
ground of newly-discovered evidence, plaintiff appeals. Affirmed. 

Argued before VAN BRUNT, P. J.. and RUMSEY, WILLIAMS, 
and O'BRIEN, JJ. 


Alexander T. Goodwin, for appellant. 
Frederic J. Swift, for respondent. 


O'BRIEN, J. The action was brought to recover on an accep- 
tance of $950, which defendant gave for Hecla powder bought from 
plaintiff and to be delivered to defendant at Santiago de Cuba. The 
defendant denied that the powder had been delivered, and set up a 
counterclaim based upon the plaintifi’s attempt and failure to make 
delivery as agreed, whereby it suffered damage, as alleged, in the 
sum of $3,472.49, by way of a fine imposed upon it by the Spanish 
government, who seized the powder upon its arrival, and put it in 
the government magazine as contraband. The issues joined by the 
pleadings were tried, and a jury rendered a verdict in favor of the 
defendant upon the counterclaim. From the judgment thereupon 
entered the plaintiff appealed, and a decision was rendered aflirm- 
lng the judgment. 86 N. Y. Supp. 838. The plaintiff now asks for a 
hew trial, claiming that it has discovered evidence of an actual de 
livery to and a receipt by the defendant’s agents of said powder, 
aod in support of the motion submits the affidavits of José Benitz 
and Antonio Biby, and a copy of a letter from the principal com- 
mander of artillery at Santiago to the present United States consul 
at that place, 

We think the affidavits of Benitz and Biby are insufficient, be- 
(aust neither states that the affiant knows, of his own knowledge, 
that the lighter which took the powder from the vessel at the port 
of Santiago belonged to the defendant or its agents, and whether 
or not they would be willing to appear and swear to any such 
facts is not stated. They allege, upon information and belief, that 
the powder was discharged in a Sigua Company’s lighter, and taken 
(0 the government magazine, “as is usual and customary with all 
mportations here of such nature.” They do not show that the 
powder was delivered to or received by Brooks & Co., the defendant’s 
agents; and the statement that the powder was taken to the govern. 
ment magazine unmolested by the Spanish government is contra. 
dicted by the testimony of one of the witnesses upon the trial, who 
averred that “there was a military officer of the government and a 
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customhouse officer on the lighter to see that the powder got to the 
magazine.” It may be that the lighters which took the powder 
from the vessel to the magazine belonged to the defendant’s agents; 
but, unless they were entitled to receive and take it, unmolested by 
the government, it was not a delivery pursuant to the contract be- 
tween the parties. The letter of the principal commander of artil- 
lery, even if we overlook the fact that it was not an official docu- 
ment or transcript, and was not sworn to or certified, merely gives, 
on information, such facts as he learned about the powder. It is 
made clear that, by order, his superior appointed a military officer 
to make an inspection of the powder, and to that end it was taken 
to the Punta Blanca powder magazine, where it remained for nine 
months after the time it should have been delivered to defendant's 
agents; and the request of the latter for delivery of the powder 
“was refused, because they had imported the same into the island 
without competent authorization.” This letter tends to show that 
the powder was actually taken by the authorities at the time it ar- 
rived in the harbor; and, as this was the very question involved up- 
on the trial, instead of militating against, it rather strengthens, the 
conclusion reached by the jury upon the disputed evidence,—that 
there was no delivery to the defendant, but that the attempt to 
deliver it resulted in its being placed in the government magazine, 
and the imposition of a fine upon the defendant’s agents. As said in 
the opinion upon the former appeal, while there was some doubt 
about everything in regard to just how the government took posses- 
sion, whether upon the lighters of the defendant or upon govern- 
ment lighters, two salient facts clearly appeared,—“one, that the 
plaintiff entered into a contract to deliver the powder in Santiago 
de Cuba; and the other, that it was seized, when it arrived there, 
by the Spanish authorities, and the defendant’s agents fined the 
amount which is the basis of the counterclaim. It was not serious- 
ly disputed or brought in question as to the amount of the fine 
paid by the defendant and found by the jury; and, the parties not 
having litigated that below, it is too late to urge it upon the ap- 
peal.” 

We do not think that the newly-discovered evidence, if it was 
competent, would in any way change the result upon these two 
principal questions, upon which the liability of the plaintiff for fail- 
ure to deliver must rest. As pointed out, they rather strengthen the 
view that the powder was not delivered to the defendant for some 
nine months after its arrival; and there is not the slightest intima- 
tion that, as the result of the attempt to introduce it, the defendant’s 
agents were not fined the amount which they alleged, and proved 
upon the trial, they were obliged to pay to the government. The 
statement in the letter of the military commander that the defend- 
ant’s agents, some nine months afterwards, obtained the powder, is 
fully explained by the affidavit in answer, wherein it appears that 
the agents of the defendant were compelled by the Cuban authori- 
ties to take the powder, under a threat of a penalty of from $200 to 

250 a month, for storage, if they failed to do so, and that, to avoid 
paying this amount, they received the powder, which was then 
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found to be dampened and utterly unfit for use; said uselessness 
having been caused by the corrosion of the cans, and the admission 
of dampness thereby to the powder, while in the possession of the 
authorities. It can hardly be claimed that a delivery, under such 
circumstances and at such a time, of powder in that condition, was 
any such delivery as was contemplated by the agreement between 
the parties. 

Apart, therefore, from the question as to laches in making the 
application, and the errors upon unimportant details, into which 
some of the plaintiff’s affiants have fallen, and for the reason, ap- 
pearing, that such new evidence would not be likely to change the 
result reached upon the trial, we think the motion was properly 


denied below, and that the order should be affirmed, with $10 costs 
and disbursements, All concur. 


=——— 


(1 App. Div. 283.) 
MURPHY v. WEIDMANN COOPERAGE CO. 
(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


l, NecLigENcE—Waat CONSTITUTES. 
It Is negligence for the driver of a truck, whose horse is under perfect 
control, in daylight, to drive the whe2l of his truck against a person 


whom he sees standing or walking, with his back towards him, on an un- 
paved street. 


2 Excessive DAMAGES—VERDICT—WHEN DISTURBED. 
_A verdict warranted by the evidence, awarding damages for personal in- 
juries, will not be disturbed as excessive where the court cannot say, as 


a matter of law, that the amount discredits the verdict on any legal aspect 
of the case. 


Appeal from circuit court, Kings county. 

Action by Patrick Murphy against the Weidmann Coopcrage Com- 
pany for personal injuries caused by the negligence of defendant’s 
employé. From a judgment entered on the verdict of a jury in favor 
of plaintiff, and from an order denying a motion for a new trial, de 
fendant appeals. Affirmed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART. 
LETT, and HATCH, JJ. 

R T. Maddox, for appellant. 

Jerry A. Wernberg, for respondent. 


HATCH, J. The evidence on the part of plaintiff tended to estab- 
lish, and the jury were authorized to find, that the plaintiff, about 7 
Oclock on the morning of November 11, 1892, was lawfully upon 
North Tenth street, in the city of Brooklyn, in company with an 
Italian, who was leading a horse which he was about to attach to a 
cart used by a contractor in cleaning the streets of the city. Plain- 
tif was a foreman in the employ of the contractor, and accompanied 
the Italian for the purpose of instructing the latter in and about 
the performance of his duties. In walking upon the street, going 
east, plaintiff was to the left of the Italian, and nearer the center of 
the street, upon its right side. The street was 30 feet wide, unpaved, 
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without curbing or gutter. It was a light, clear morning, with noth- 
ing to obstruct the vision. Under these circumstances, defendant’s 
agent approached from behind, driving a horse attached to a truck 
the hubs of which projected beyond the rim of the wheels six inches. 
It made no noise upon the dirt, and otherwise gave no warning of 
its approach. Plaintiff was not aware of its presence until, as he 
testifies, the hub of the forward wheel struck him, knocked him to 
the ground, bruised him upon the hip, and the hind wheel ran over 
his arm, producing a fracture. There was some dispute in the testi- 
mony whether plaintiff was walking or standing still at the time he 
was struck, and whether he was hit by the forward or hind wheel. 
Defendant claimed that he was bent over at the time the frout wheel 
passed him, and that he was not struck by it, but that, after this had 
passed, he raised up, changed his position, and brought himself in 
contact with the wheel. This question was fairly submitted to the 
jury, and they have found against defendant’s contention in this re- 
gard. 

The evidence clearly warranted a finding of negligence upon de 
fendant’s part. The street was clear; the morning light. The 
driver saw plaintiff and the Italian upon the street. His horse was 
under perfect control, and it was clearly within his power to easily 
avoid coming in contact with plaintiff’s person, whether he was at 
the cart or walking towards it. The driver was required to exer- 
cise that degree of diligence and care which would be expected of a 
person of ordinary prudence and capacity under like circumstances. 
We think the jury were authorized to fiad that the driver failed in 
this measure of care, and was consequently guilty of negligence; and, 
upon the testimony, we think the jury were authorized in finding that 
plaintiff omitted no duty which he owed in the premises, and that bis 
cause of action was made out. 

The amount of the verdict is quite liberal, considering the character 
of the injury and the effects which flowed therefrom. We should 
have been better satisfied if the amount awarded had been less, but, 
upon the testimony, the jury were warranted in reaching the conclu- 
sion they did; and we cannot say, as matter of law, that the amount 
discredits the verdict, upon any legal aspect of the case. 

The judgment and order appealed from must be affirmed, with 
costs. All concur. 


(1 App. Div. 458.) 
PEOPLE ex rel. MAHARIN v. PLIMLEY, Commissfoner of Jurors. 


(Supreme Court, Appellate Division, First Department. February 7, 189) 


MonicrpaL CoRPORATIONS—REMOVAI, OF CLERKS—COMMISSIONERS OF JURORS. 

Consolidation Act (Laws 1882, c, 410), § 106, authorizes the mayor to ap- 
point “heads of departments, * * * and also the commissioner of 
jurors.” Section 1664 provides that the commissioner of jurors may a> 
point, and at pleasure remove, his assistants, clerks, and messengers. 
Section 34 enumerates the departments of the city, but does not mention 
the commissioners of jurors. Held, that the commissioner of jurors, though 
appointed by the mayor, {s not the head of a department, within section 48 
of the consolidation act, forbidding the removal of clerks without a hearing. 
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Certiorari by Michael Maharin to review the action of William 
Plimley, commissioner of jurors of New York City, dismissing relator 
from his position in said commissioner’s office. Dismissed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, Jd. 

E. L. Mooney, for relator. 

T. E. Rush, for respondent. 


INGRAHAM, J. The commissioner of jurors, although appointed 
by the mayor under section 106 of the consolidation act, is not the 
head of a department, within section 48 of that act. The office does 
not relate to the municipal government of the city of New York, is 
no part of the legislative or executive government of the city, and is 
In no sense a department of the city government. Section 48 of the 
consolidation act, upon which the relator relies, is a part of chap- 
ter 8 of the act. Chapter 2 is entitled, “The Corporate Powers and 
Their Distribution.” And section 34, after providing for the legis- 
lative and executive departments, enumerates the other departments 
of the city of New York, of which the commissioner of jurors’ is not 
one. Chapter 3 is entitled, “General Provisions, Powers and Limita- 
tions Applicable to the Departments and Officers;”’ and section 48 is 
entitled, “The Heads of Departments; Control over Subordinates; 
Removals.” It is clear that this section relates only to departments 
constituted by chapter 2. This distinction is recognized in section 
1) of the consolidation act, which prescribes the duties of the mayor. 
His power to appoint the commissioner of jurors does not come un- 
der the power given to him to appoint the head of a department. 
He has, in addition to that power, the power to appoint the commis- 
sioner of jurors; and, by section 1664 of the consolidation act, the 
commissioner of jurors is given the express power from time to time 
to appoint, and at pleasure remove, his assistants, clerks, and mes- 
sengers, 

We think it clear, therefore, that the respondent had power to re- 
move the relator at any time, at pleasure and without cause. The 
proceeding, therefore, must be dismissed, with $50 costs. All concur. 


NOTE. 


Consolidation Act (Laws 1882, ¢. 410), §§ 48, 106, 1064, are as follows: 

“Sec, 48. The heads of all departments (except as otberwise herein specifical- 
ly provided) shall have power to appoint and remove all chiefs of bureaus 
except the chamberlain), as also all clerks, ofticers, employés and subordinates 
in their respective departments, except as herein otherwise specially provided, 
Without reference to the tenure of office of any existing appointee. But no 
regular clerk or head of a bureau shall be removed until he has been informed 
of the cause of the proposed removal, and has been allowed an opportunity 
of making an explanation; and in every case of a removal, the true grounds 
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“See. 106. The mayor shall nominate, and, by and with the consent of the 
beard of aldermen. appoint the heads of departments and all commissioners, 
tient as hereinafter otherwise specially provided. He shall in like manner 
appoint all members of any board or commission authorized to superintend 
the erection or repair of any building belonging to or to be paid for by the 
City, whether named In any law or appointed by any local authority, and 


oun Shall be forthwith entered upon the records of the department or 
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also the commissioner of jurors, two inspectors of weights and measures, and 
as many sealers of weights and measures as the board of aldermen may by 
ordinance prescribe, and also the members of any other local board and all 
other officers not elected by. whe people, whose appointment is not excepted or 
otherwise provided for. * 

“Sec. 1664. The ie lek of jurors may, from time to time, appoint 
and at pleasure remove, one or more assistants, clerks in his office, and messen- 
gers, and may fix their compensation, subject to the limitation fixed by law 
as to the total expenses of his office.” 


(1 App. Div. 202.) 
LEOPOLD v. HALLHEIMER. 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


MoRTGAGES—COVENANTS—EFFECT OF SUBSEQUENT CONTRACT. 

A covenant in a mortgage that the mortgagor shall pay taxes, assess- 
ments, and water rates, and that, if he allows the same to remain in 
arrears for three months, the principal sum of the mortgage shall, at the 
option of the mortgagee, become due and payable immediately, is not 
abrogated by a written agreement extending the time tixed for payment 
of the mortgage. 


Appeal from specia) term. 

Action by Lorenz Leopold against Esther Hallheimer, impleaded, 
to foreclose a mortgage. From a judgment dismissing the com- 
plaint, plaintiff appeals. Reversed. 

Argued before BROWN, P. J., and PRATI, CULLEN, BART- 
LETT, and HATCH, JJ. 


Fernando Solinger, for appellant. 
Max Hallheimer, for respondent. 


PER CURIAM. This action was brought to foreclose a mortgage 
upon real estate, dated April 26, 1888, made by Esther Hallheimer to 
Andrew Wils, to secure the payment of $1,000 one year after date, 
with interest payable halfyearly at the rate of 5 per cent. per annum. 
On May 4, 1892, the mortgage and the accompanying bond were 
assigned to the plaintiff, and on May 5, 1892, the plaintiff and said 
Esther Hallheimer entered into an agreement in writing and under 
seal, which, among other things, provided “that the period of pay- 
ment of the said mortgage * * * be extended five years, and 
that the said mortgage shall not be due and payable until the first 
day of May, one thousand eight hundred and ninety-seven”; and 
the said Esther Hallheimer further agreed to pay interest upon said 
mortgage at the rate of 6 per cent. per annum, payable halfyearly. 
The mortgage contained covenants upon the part of the mortgagor 
to pay taxes, assessments, and water rates, and to keep the property 
insured against loss by fire, and to assign the policy to the mort- 
gagee, as collateral security for the loan; and in’default thereof the 
mortgagee was authorized to make such payments, and when made 
by him the amounts paid were to become a part of the mortgage 
debt, and were to be due and payable immediately. The mortgage 
further provided that if the mortgagor should allow any assess- 
ments, annual taxes, or water rates on such premises to remain un- 
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paid and in arrears for the space of three months after the same 
were confirmed, or refused to pay, on demand, to the mortgagee, 
any sum paid by him for taxes, etc., then the whole principal sum 
of the loan should, at the option of the mortgagee and his assigns, 
be and become due and payable immediately. The complaint in 
this action alleged that the mortgagor had failed to pay the annual 
water rates on said premises for the years from 1886 to 1893, inclu- 
sive, and certain taxes thereon for the years 1893 and 1894, and 
that more than three months had elapsed since the same had been 
confirmed, and that the plaintiff elected that the whole principal sum 
of the mortgage should become due and payable. These facts so 
alleged were not denied, but the trial court found that the principal 
of said bond and mortgage did not become due until May 1, 1897, 
and dismissed the complaint. We are of the opinion that this con- 
clusion cannot be sustained. The agreement made between the par- 
ties on May 5, 1892, did not, in terms, rescind the covenants in the 
mortgage relating to the payment of taxes and insurance, and there 
is nothing in its provisions which necessarily indicates that such 
was the intent of the parties. By the original terms of the mort- 
gage, the principal sum was payable on April 26, 1889. But that 
provision was subject to the covenants in reference to the prompt 
payment of interest, taxes, and insurance, and was liable to be short- 
ened by the mortgagor’s default in their performance. It is in 
entire harmony with the original contract, and with the usual 
stipulations of this class of securities, to construe the agreement 
as extending the time of payment of the principal sum until May 1, 
1897, subject to the performance of the covenants contained in the 
mortgage; and we are unwilling to hold that such important con- 
ditions in the mortgage have been abrogated, in the absence of an 
express agreement, or a clear implication to that effect from the 
terms of the written contract. 

The judgment must be reversed, and a new trial granted, with 
costs to abide the event. 


(1 App. Div. 189.) 
FALLKILL NAT. BANK OF POUGHKEEPSIE v. SLEIGHT et al. 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


Paixctra, AND SURETY~RELEASE OF SURETY—EXTENDING TIME OF PAYMENT. 
Giving a chattel mortgage to secure an overdue note, the time of pay- 
ment of which is by the terms of the mortgage extended for 30 days, such 
mortgage to remain after the overdue note is paid, as additional security 
for the payment of several demand notes already secured by a real-estate 
mortgage, does not postpone payment of the demand notes for any deti- 
bite time, so as to discharge the sureties thereon. 


Appeal from special term. 

Action by the Fallkill National Bank of Poughkeepsie against 
Henry P, Titus and others to foreclose a mortgage. There was a 
judgment for plaintiff, and defendants Alexander W. Sleight and 
Frances 8, Titus appeal from that part thereof adjudging them liable 
for any deficiency. Affirmed. 


=a 7 Fe aT 


-- e 
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Argued before BROWN, P. J., and PRATT, CULLEN, BARTLETT, 
and HATCH, JJ. 


L. B. Sackett, for appellants. 
Herrick & Losey, for respondent. 


BROWN, P. J. This action was brought to foreclose a mortgage 
upon real estate given by one Henry P. Titus to the appellants to 
secure them as sureties upon three several promissory notes made by 
said Titus, and held by the plaintiff, and which mortgage was by said 
appellants assigned to the plaintiff. The appellants appeal from that 
part of the judgment which adjudged them to be liable for such de 
ficiency on the debt as might exist after a sale of the mortgaged 
premises. The defense pleaded was that the plaintiff had, without 
the appellants’ consent, extended the time of payment of the notes in 
suit for 30 days from the date of a certain chattel mortgage executed 
by said Henry P. Titus, and delivered to the plaintiff, and that such 
agreement discharged the appellants from their liability upon the 
notes in suit. The mortgage sought to be foreclosed was dated Jan- 
uary 11, 1895, and was given to secure the payment of three notes, 
one of which bore date March 26, 1889, and the other two April 3, 
1889, all being pavable on demand, with interest. On the date afore- 
said, the plaintiff was the holder of said three notes, upon which there 
was then unpaid $36,600, and also of an overdue note made by said 
Titus for $1,800, dated July 25, 1894, and payable four months after 
date. On that date, said Titus executed and delivered to the plain- 
tiff a chattel mortgage, which, after reciting his indebtedness as afore 
said, provided as follows: “Now, for the securing payment of the 
said first above-mentioned note [being the $1,800 note], or any re 
newal or renewals thereof, and in consideration of agreement to re- 
new the same for thirty days, and also for securing payment of said 
last three above-mentioned notes, after said first above-mentioned 
note, and any renewal or renewals thereof, shall be first paid or pro- 
vided for, I do hereby sell, assign,” ete. “This mortgage is on the 
express condition that if the said Henry P. Titus * * * shall pay 
to the said Fallkill National Bank of Poughkeepsie eighteen hundred 
dollars, as conditioned in said first above-mentioned note, or any re- 
newal or renewals thereof, and shall also pay the sum of thirty-six 
thousand six hundred dollars, as conditioned in said last three above- 
mentioned notes, * * * then this transfer to be void and of no 
effect.” 

The argument of the counsel for the appellants is that the intent 
and purpose of the agreement contained in the chattel mortgage was 
to postpone the payment of the three demand notes until 30 days 
after the date of the renewal of the $1,800 note. This contention 
cannot be sustained. The terms of the chattel mortgage fixed the 
order in which that security should be applied to the payment of the 
respective notes. It did not purport to alter the terms of the de 
mand notes, nor to postpone their payment until the maturity of the 
renewal of the $1,800 note. The bank was left entirely free to sue 
upon the demand notes, or to avail itself of the security of the real- 
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estate mortgage for their payment, and, in fact, this action was com- 
menced before the expiration of 30 days from the date of the chattel 
mortgage. Had the appellants paid the original debt to the plaintiff, 
there was nothing in the terms of the chattel mortgage that would 
have prevented their immediately suing their principal therefor. 
The chattel mortgage was merely a new and additional collateral se- 
curity for the payment of the three demand notes; and the rule is 
well settled that taking a new security from the debtor without 
agreeing to give him time does not discharge a surety. Wood v. 
Robinson, 22 N. Y. 564; Cary v. White, 52 N. Y. 138. The fact that 
the collateral may not be enforceable until a definite time in the 
foture does not operate to extend the time of payment of the principal 
debt or suspend the right to sue upon the original security. U.S 
v. Hodge, 6 How. 279. In all cases where it has been held that the 
time of payment of the original debt has been extended by the re- 
ceipt of collateral security, there has been an express or implied 
agreement to that effect. Such were the cases of Place v. McIlvain, 
38 N, Y..96, and Hubbard v. Gurney, 64 N. Y. 457, cited by the appel- 
lant. In Kane y. Cortesy, 100 N. Y. 132, 2 N. E. 874, the only ques- 
tion discussed was whether the testimony conclusively established an 
agreement to extend the time of payment of the original debt. 
There is no question in the case before us but that the time for the 
payment of the $1,800 note was extended for 30 days, and that the 
note was to be paid out of the proceeds of the sale of the chattels 
mortgaged, before any of such proceeds could be applied to the pay- 
ment of the three demand notes, but the testimony does not show 
that payment of the demand notes was to be postponed for any def- 
inite time, and the court’s finding to that effect has ample support in 
the evidence. 

The judgment, so far as appealed from, must be affirmed, with 
costs, All concur. 


(l App. Div. 178.) 
DAVIS v. STATEN ISLAND RAPID TRANSIT R. CO. 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


Master axp SERVANT—RoLES TO PROTECT SERVANT. 

Where a railroad company published a rule requiring conductors to look 
after switches used by their engines, it was not tiable for the death of a 
conductor, caused by the failure of another conductor, who knew of the 
rule, to properly adjust a switch after using it. 


Appeal from circuit court. 

Action by Catherine E. Davis, as administratrix of the estate of 
Frank Davis, deceased, against the Staten Island Rapid Transit 
Railroad Company. From a judgment entered on a verdict for 
plaintiff, and an order denying a motion for a new trial, defendant 
appeals. Reversed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


Tracy, Boardman & Platt, for appellant. 
George W. Miller, for respondent. 
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BROWN, P. J. The plaintiff recovered a verdict for damages for 
the death of her husband, Frank Davis, who was a conductor upon 
the defendant’s road, alleged to have been caused by the defendant’s 
negligence. The accident which caused the death of the deceased 
happened on October 22, 1893, near Tottenville, Staten Island, the 
southern terminus of the road. A train of cars in charge of a con- 
ductor, named Sherman, and two brakemen, named, respectively. 
Franklin and Abbott, arrived at the Tottenville station at about 
3:15 p. m. Conductor Sherman got off the train, and, the engine 
having been turned around, the train was taken back about one- 
half a mile, to a siding upon which it was to be placed. This sid- 
ing was connected with the main track by a switch. Franklin, being 
on the rear car, got off and opened the switch, so as to allow the 
train to be backed upon the siding, and, having done so, jumped upon 
the rear car, and went back with it. Abbott was also upon the 
train, but neither he nor Franklin closed the switch, but went away 
leaving it open. Conductor Sherman did not accompany the train, 
or go down to the switch, but remained upon the station platform. 
About an hour later, another train, of which the deceased was the 
conductor, approached the Tottenville station, and as it was cus- 
tomary, when some distance therefrom, the engine was cut loose 
from the train, to enable it to go ahead, and make a flying switch 
and pass onto a turntable, while the train following went to the 
station. After the engine was cut loose, and went some distance 
ahead of his train, the engineer discovered the open switch. He 
immediately signaled for the brakes to be applied to the cars. Davis 
immediately went upon the platform of one of the cars, and ap- 
plied the brakes, but the engine and cars all passed onto the siding, 
and collided with the train standing there, and, in the collision, 
Davis was killed. 

That the immediate cause of the death of Davis was the neglect 
of a coemployé, is not denied. The verdict, however, rests upon 
the proposition that the defendant had neglected to make and 
promulgate a proper rule as to whose duty it should be to open and 
close the switch. The court left it to the jury to determine whether 
a proper and sufficient rule, in respect to opening and closing switch- 
es, had been made and promulgated, to which the defendant ex- 
cepted. <A book of rules and regulations made by the defendant in 
1887, and in force upon the road at the time of the accident, was 
produced and put in evidence upon the trial. Those rules prescribed 
numerous duties for the conductors, among which was the following: 

(132) They must look after the switches used by their engines, as they will 
be held personally responsible for those used by their men. This rule applies 
to movements of engines in coming and going to engine houses before and 
after their runs.” 

Conductor Sherman was called as a witness for the plaintiff, and 
testified that he knew of this rule; that, while he was in the em- 
ploy of the defendant, his train frequently switched from the main 
track to the siding, but that he never went to the switch to see 
that it was closed; that he left that duty to the brakemen, and never 
went to see whether they did it or not. We are of the opinion 
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that, in making and promulgating. rule 132, the defendant fulfilled 
its duty to its employés. The law imposes upon a railroad company 
the duty to make and promulgate sufficient rules and regulations for 
the conduct of its business in its ordinary run, and for any extraor- 
dinary occasions that may be reasonably anticipated. Slater v. 
Jewett, 85 N. Y. 61. The rules must be such as, if faithfully 
observed, will give reasonable protection to the employés. Abel v. 
Canal Co., 103 N. Y. 581, 9 N. E. 325; Corcoran v. Railroad Co., 126 
N. Y. 673, 27 N. E. 1022. Rule 132, if faithfully executed by the 
conductor, was ample to provide against such an accident as caused 
the death of Davis. It imposed upon conductors of trains the duty 
of looking after the switches. All that could be required from the 
company was that the rule should impose upon some of the em- 
ployés the duty of seeing that the switches were closed. That is all 
that the respondent contends for. If the rule had provided, in the 
form suggested by the respondent’s counsel, that the person who - 
opened the switch should close it, it would, in that form, have con- 
stituted no greater safeguard against danger than the rule in force. 
The duty would have rested on an individual, just as the present 
rule imposes it, and it could have been neglected and omitted with 
as much ease as it was neglected in the instance before us. The 
proximate cause of the accident was not due to the failure of the 
defendant to make a proper rule, but to the neglect of a duty im- 
posed by the defendant upon Conductor Sherman. For this neglect 
the defendant was not liable. 

The judgment must be reversed, and a new trial granted, with 
costs to abide the event. AJ concur. 





(l App. Div. 272.) 
RANKEN vy. JANES. 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


Witts—DEvisE—LIMITATION OVER. 

Where a devise is made to one with a limitation over to another if the 
first person does not continue to live with testator during his life, the 
limitation over is operative notwithstanding the first person continues to 
live with testator, the devise to her being void because of her fraud in 
procuring it. 


Appeal from circuit court. 
_ Action by Jessie B. Ranken against William H. Janes. From a 
enent on a verdict directed for plaintiff, defendant appeals. Re 
versed. 
nian before BROWN, P. J.. and PRATT, CULLEN, and 


Louis 0. Van Doren, for appellant. 
Dailey, Bell & Crane, for respondent. 


’ 


CULLEN, J. The action is brought under the provision of the 
Code to determine claims to real estate. The plaintiff and defend- 
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ant both claim from one Eckford Webb, inrousn: the third clause of 
his will, which is as follows: 

“I give, devise, and bequeath to Miss Jessie Belknap Ranken, provided she 
remains with me up to the time of my decease, the house and lot known as 
‘No. Seventy-Eight (78) Rush Street,’ in the Nineteenth ward of the city of 
Brooklyn, together with the sum of five thousand dollars, and all the pictures, 
piano, and household furniture remaining in said house at the time of my 
death; to have and to hold the same to her, her heirs, executors, adminis- 
trators, and assigns, forever. The foregoing devise and bequest are made 
by me to the said Jessie Belknap Ranken out of respect for her, and her 
services and kindness to me, and with the expectation that she will remain 
with me as long as I live. If, however, the said Jessie Belknap Ranken shal} 
not remain with me up to the time of my decease, then the said devise and 
bequest to her shall be void and of no effect; and in that case I give, devise. 
and bequeath said house and lot in Rush street, and said sum of five thousand 
dollars, to my nephew William H. Janes (son of my sister Abigail H. Janes); 
to have and to hold the same to him, his heirs, executors, administrators, and 
assigns, forever.”’ 


The defendant, in his answer, alleged that the provision in said 
clause in favor of the plaintiff was procured by fraud, circumvention, 
and undue influence, and claimed title in himself under the gift over. 
The defendant is not an heir at law of the deceased, nor, so far as the 
record in this case shows, would he have any title to the property 
in dispute, except under the clause of the will quoted. When the 
defendant entered upon his case the court ruled that, if it were shown 
that the provision in favor of the plaintiff was void, the gift over to 
the defendant could not take effect, because it was conceded that the 
plaintiff remained with the deceased until the time of his death. 
This ruling rendered any proof on the part of the defendant unavail- 
ing, and hence he proceeded no further with his case. The correct- 
ness of the ruling presents the only question to be considered on this 
appeal. 

We think that, ander a proper construction of the will, in case the 
devise to the plaintiff failed for any reason, the substituted devise 
to the defendant took effect. This seems to be the rule laid down 
by a substantially unbroken line of authorities. 2 Jarm. Wills, 1642. 
The ee reported case is that of Jones v. Westcomb, 1 Eq. Cas. 
Abr. 24 The testator, by his will, devised to his wife, for life, 
and, ae her death, to the child with which she was then pregnant; 
and, if such child died before it came to the age of 21, then there 
was a devise over. The testator was mistaken as to the condition 
of his wife. She was not pregnant. In that case it was held that 
the gift over took effect on the death of the wife. The king’s bench 
followed this decision. 2 Strange, 1092. In Statham v. Bell, Cowp. 
40, the testator was in like error,—that his wife was with child,— 
and the devise over was to take effect on the death of such child. 
It was held that the devise over was operative, though, as matter 
of fact, the wife was not pregnant, and, of course, there was no such 
child. In Avelyn v. Ward, 1 Ves. Sr. 420, the testator devised his real 
estate to his brother, U., on the express condition that, within three 
months after his decease, U. should execute, and deliver to the testa- 
tor’s trustee, a general release of all demands which he might claim 
on the estate. But, if his brother should neglect to give such re- 
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lease, the said devise should be null and void, and in such case he 
devised the real estate to W. The testator’s brother died before the 
testator. It was held that the land should not go to the heir at 
law, but to the devisee over. In MacKinnon v. Sewell, 5 Sim. 78, 
affirmed 2 Mylne & K. 202, the gift was of a more complicated char- 
acter, but the principle involved was the same as that in the preced- 
ing cases. The chancellor, in discussing the doctrine of these cases, 
Says: 

“In other words, no real difference is made in the result, for the event con- 
templated has not happened, but something equivalent bas taken place; that 
ig, something which made it impossible that the result could be otherwise 
than that upon which the executory limitation was made to depend. Almost 


all the cases are those of double contingencies, the second being of a negative 
nature, so that the first not happening amounts to the same thing as if both 


had happened.” 


But the clearest statement of the rule is tobefound in a case where 
it was held the rule did not apply. In Lenox v. Lenox, 10 Sim. 400, 


the vice chancellor writes: 


“In a case where the meaning of the testator clearly is that the ultimate 
limitation should take effect on the failure of a preceding gift, and that gift 
does fail, but the language in which the limitation over is expressed does not, 
in terms, apply to the event which has happened, then, in my opinion, the 
\mitation over should take effect.”’ 


We have found no case contravening this rule of construction. In 
the two cases cited by the learned counsel for the respondent (Cruik- 
shank v. Home for the Friendless, 113 N. Y. 337, 21 N. E. 64, and In 
re Crossman, 113 N. Y. 543, 21 N. E. 180), we find nothing applicable 
to the question now under review. It follows that the ruling of 
the learned trial court was erroneous. Judgment appealed from 
ie be reversed, and a new trial ordered; costs to abide event. 

concur. 


COOK v. NEW AMSTERDAM REAI-ESTATE ASS'N. 
(Supreme Court, Appellate Division, Second Department. February 11, 1896.) 


Jovouext of ForecLoscRE— VACATION. 

Defendant in an action to foreclose a mortgage having answered that 
the mortgage was security for less than the amount therein mentioned, 
and having been represented by counsel in court, it was error to set aside 
4 regularly obtained judgment of foreclosure on attidavit by defendant’s 
counsel that he allowed judgment to be taken because of a promise that 
the amount of the mortgage would be afterwards adjusted, where the al- 
leged promise was not established by a preponderance of evidence, and 
ho authority in the person making the promise was shown, and the de- 
fense pleaded did not appear to be meritorious. 


Appeal from special term. 

Action by Oliver W. Cook against the New Amsterdam Real-Estate 
Association, impleaded with others. From an order of the special 
term vacating a judgment in foreclosure, and permitting defendant 
to defend the action upon the answer already served, or another 
auswer, if served within 20 days from the date of the order, plaintiff 
appeal. Reversed. 

V.37N.Y.8.nu.2—11 
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Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


Henry W. Smith, for appellant. 
‘John H. Clapp, for respondent. 


BARTLETT, J. This was an action to foreclose a mortgage for 
$10,000 made by the New Amsterdam Real-Estate Association to 
James W. Malcolm, and by him assigned to the plaintiff. The cor- 
poration answered, alleging that the mortgage was in reality se- 
curity for only $5,000, of which $2,000 had been paid. The case was 
regularly brought to trial—the defendant association being repre 
sented in court by Mr. John H. Clapp, as its attorney,—and the plain- 
tiff obtained judgment of foreclosure and sale. This judgment has 
now been set aside by the special term upon an affidavit of Mr. Clapp 
to the effect that he allowed judgment to be taken because Mr. 
Malcolm requested him to do so, and promised to see that the amount 
of the mortgage was properly adjusted afterwards at a sum much 
lower than the plaintiff's claim. Mr. Malcolm positively denies hav- 
ing made any such agreement, and the alleged promise certainly was 
not established by a preponderance of evidence. The defendant 
association had had its day in court. It failed to offer any proof in 
support of the defense it had set up, although its counsel had abun- 
dant opportunity todo so. The plaintiff proved the amount due, and 
took his decree in the regular and ordinary course of procedure; and 
we are unable to perceive any good reason, in law, why he should be 
deprived of the benefit. thereof simply because of something said by 
Mr. Malcolm to Mr. Clapp. It does not appear that Mr. Malcolm, 
even if he did make the statements attributed to him, had any au- 
thority, or assumed, to represent the plaintiff. Nor does it seem 
probable that the defense pleaded by the respondent is meritorious. 
The statements in support thereof in the moving affidavits are on 
information and belief, while the papers in opposition contain direct 
and positive averments of fact tending to show that the plaintilf is 
entitled to the full amount of the judgment. It is not clear what 
interest the New Amsterdam Real-Estate Association can have had 
to vacate this judgment, inasmuch as the property covered by the 
plaintiff's mortgage has been sold upon the foreclosure of subsequent 
mortgages. We do not think a judgment should be set aside lightly, 
where the party against whom it runs has once had a fair and full 
opportunity to contest the claim of his adversary, and has practically 
conceded the validity of that claim by coming into court and allow- 
ing the judgment to be taken. To warrant interference in such cir- 
cumstances, it must be made plain that the moving party has suffered 
an injustice, and such does not seem to us to be the case here. The 
order appealed from should be reversed, with costs. All concur. 


(86 Hun, 617.) 
WOODEN, Appellant, v. SARTWELL et al., Respondents. 
(Supreme Court, General Term, Fifth Department. March, 1895.) 


Action by Ella A. Wooden, as executrix, ete.. against Amarilla B. Sartwell, 
as executrix, ete., and others. 
No opinion... Judgment atlirmed, with costs, on opinion of BRADLEY, J. 
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(1 App. Div. 403.) 
DAVIS v. FUX. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


JUDGMENT BY DrEFAULT—ACTION FOR LIBEL. 

Code Civ. Proc. § 1217, forbids the entry of a judgment for a sum of 
money only, in any action in which summons was not served personally, 
except one of thase specified in section 635. Section 635, before Laws 
1895, c. 578, took effect, did not mention an action for injury to the per- 
son. Held that, where summons was served by publication, no judgment 
could be entered by default against defendant in an action for libel, it being 
an action for injury to the person. Code Civ. Proc. § 3343, subd. 9. 


Appeal from special term, New York county. 

Action by Achilles E. Davis against Richard K. Fox for libel. 
From an order vacating a judgment entered against defendant by 
default after service of summons by publication, plaintiff appeals. 
Affirmed. 

Argued before VAN BRUNT, P. J., and RUMSEY, WILLIAMS, 
and PATTERSON, JJ. 


W. A. Purrington, for appellant. 
David May, for respondent 


RUMSEY, J. The action was brought to recover damages for a 
libel published by defendant against the plaintiff. Thepublication took 
place on the 4th day of March, 1893, and the statute of limitations 
would have run against the cause of action on the 4th day of March, 
1895. On the 15th day of February, 1895, a summons in the action 
was delivered to the sheriff of New York county to serve upon defend- 
ant, who resided in that county. The sheriff was unable to find the 
defendant in the county, so as to serve the process upon him, and so 
returned; and thereupon, upon due proof, a justice of this court made 
an order for service of the summons by publication, pursuant to sub- 
division 6, § 438, Code Civ. Proc. The defendant did not appear in 
the action, and in due time his default was taken, the damages were 
assessed, and judgment for a substantial amount was entered against 
him, which he moved to vacate for the reason that, the action being 
for a libel, no attachment could be issued, and therefore no judgment 
could be entered on any other than personal service. A libel is an 
injury to the person. Code Civ. Proc. § 3343, subd. 9. The judg- 
ment in this action was entered on the 17th day of July, 1895. The 
Code forbids the entry of-a judgment for a sum of money only, in 
any action, except one of those specified in section 685. Code Civ. 
Proc. § 1217. At that time an action for an injury to the person was 
not mentioned in section 635.1. Therefore, although service by pub- 
lication could be made against a resident defendant in an action for 
libel, under circumstances such as existed here, no judgment could 
be entered against him by default. It was a plain defect in the law, 
which has since been cured. Whether the law goes merely to the 
remedy, and therefore the change in it which took effect on the 1st 


1 Code Civ. Proc. § 635, was amended by Laws 1895, c. 578, so as to allow 
an attachment against defendant in an action for injury to the person. 
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day of September, 1895, is now available to the plaintiff, is a point on 
which we express no opinion. It is sufficient to say that, under the 
law as it stood in July, there was no authority to enter a judgment 
upon default in appearing, in actions of this kind, upon service by 
publication only, against a resident, where no attachment was or 
could be granted; and for that reason the order must be affirmed, 
with $10 costs and disbursements. All concur. 





(15 Mise. Rep. 427.) 
PAWLICK v. HOMESTEAD LOAN ASS’N, 


(Supreme Court, Special Term, Monroe County. January, 186.) 


1. Burtpine AssocraATIONsS—WITHDRAWAL OF MEMBERS — ORDER OF PAYMENT. 
A provision in the articles of associntion that, when applications for 
withdrawal shall exceed the weekly receipts, such applications shall be 
numbered in the order in which they are received, and paid in the same 
order as fast as the receipts of the association shall permit, means that 
withdrawing members shall be paid in accordance with the order of their 
notice of withdrawal, so that the assuciation may not prefer one to an- 
other in an arbitrary manner. 
2 SaME—RiGat oF WITHDRAWING MEMBERS TO SUE. 

A member, on withdrawing from such association, cannot sue to recover 
the amount due him, where there is no money in the treasury legally ap- 
plicable to the payment of his claim. Association v. Silverman, 8&5 Pa. 
St. 394, distinguished. Englehardt v. Association (Super. Buff.) 20 N. Y. 
Supp. 835, disapproved. 

8. SamME—PEREMPTORY ACTION—RIGnAT TO PROCEED TO JUDGMENT. 

’ An action prematurely brought against a loan association by a_ with- 
drawibpg member cannot be sustained on the theory that no injury can 
result to the other members, as the court could stay execution of the 
judgment until the association has collected the necessary funds, as it is 
inconsistent to allow a plaintiff to sue and then deny him the right to 
execution. 

4. SAME—AMENDMENT OF ARTICLES. 

A member of a building association, the articles of which provide for 
amendment, is bound by amendment regularly ae i though he had 
no notice thereof. 


Action by Frank Pawlick against the Homestead Loan Association. 
Complaint dismissed. 


Jacob Spahn, for plaintiff. 
George W. Thomas and John Desmond, for defendant. 


DAVY, J. The plaintiff who was a stockholder and member of 
the Homestead Loan Association, the defendant herein, filed, on the 
20th day of June, 1893, notice of withdrawal. When this notice 
was filed, there was credited to him upon the books of the associa- 
tion, for weekly payments upon his stock, the sum of $742, and this 
action is brought to recover that amount. The defendant contends 
that by the terms of the articles of association the plaintiff's claim 
was not due at the time of the commencement of this action, which 
is the principal point in controversy. 

It appears that the defendant was organized under Chapter 122, 
Laws 1851, and the several acts amendatory thereof and supple. 
meutary thereto. By the provisions of said act, any number of per- 
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sons not less than nine can associate and form an incorporated com- 
pany, for the purpose of aecumulating a fund from the subscriptions 
of its members, for the purchase of real estate, and the erection of 
buildings or the making of other improvements upon lands, or to pay 
off incumbrances thereon, by loaning to its members the requisite 
amount of money from the funds of the society upon good security, 
and also for the purpose of accumulating a fund, to be returned to its 
members who do not obtain advances, when the fnnds of such an 
association shall amount to a certain sum per share, to be specified 
in the articles of association. Membership is acquired by becoming 
the owner of stock and subscribing to the articles of association. 
Section 2 of article 14 of the association provides that members 
may withdraw the whole or part of their deposits by giving not less 
than one week’s notice in writing to the association, and the liability 
to pay further dues, and the right to dividends, shall cease with the 
filing of said notice: Provided, however, that, should the applica- 
tions for loans and withdrawals at any time exceed the weekly re- 
ceipts, such application shall be numbered in the order in which 
they are received, and paid in the same order, as fast as the 
receipts of the association will permit. The plaintiff, who sub- 
scribed to the articles of association, thereby agreed to its terms 
and conditions. One of those conditions was that, if he withdrew 
from the association, his notice or application of withdrawal should 
be numbered in the order in which it was received, and paid in the 
same order as fast as the receipts of the association would permit. 
The reasonable construction to be placed upon this section is that, 
if the available receipts of the association are not sufficient at any 
given time to pay all the depositors who have given notice of with- 
drawal, they are to be paid in accordance with the order of their no- 
tices, so that the society should not be at liberty to prefer one de- 
pesitor to another in an arbitrary way, as they might do without 
tome such restriction. It appears from the evidence that, at the 
time the plaintiff filed his notice of withdrawal, the aggregate 
amount of prior unpaid withdrawals was $106,279.47, and that the 
total amount of receipts, from the time the plaintiff filed his with- 
drawal down to the time this action was commenced, was $61,324.53, 
leaving $44,954.94 to be collected in before the defendant could pay 
the plaintiff's claim according to the agreement expressed in the 
articles of association. 

The plaintiff also contends that he had a right to bring this action 
and take judgment against the association, even if there were no 
money in the treasury legally applicable to the payment of his claim, 
and in support of his contention he cites the case of Association v. 
Silverman, 85 Pa. St. 394, as an authority. It is true that the court 
there held that a member who had served notice of withdrawal could 
maintain an action to recover the amount of his deposit, before the 
funds provided for by the by-laws of the association had been col. 
lected. It appears, however, from an examination of that case, that 
there was no provision in the by-laws for priority of notice, as there 
8 under the rules of the association under consideration. It is 
also claimed by the plaintiff that the case of Englehardt v. Associa- 
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tion (Super. Buff.) 25 N. Y. Supp. 835, is controlling in this case. The 
views expressed in the prevailing opinion of the court are not in 
accord with my views, and it is contrary to the reasoning of Mr. 
Justice Dwight in the case of Wolfe v. Association, 75 Hun, 201, 
27 N. Y. Supp. 44. The learned judge says that “the articles of 
association of every organization for mutual benefit, like the defend- 
ant, constitute the contract between the association and the indi- 
vidual member, and no provision of such contract is subject to be 
abrogated, or its obligation impaired, by any act of the board of 
directors which is not expressly empowered.” End. Bldg. Ass‘ns, 
§ 110, lays down the rule that, as soon as a member has perfected his 
right as a withdrawing stockholder against the association, by giving 
the proper notice of withdrawal and conforming to all the legal re- 
quirements in the premises, he becomes a creditor of it to the amount 
coming to him under the rules and statutes, payable out of the avail- 
able funds in the order in which his withdrawal was perfected. 

It is also claimed that, under the rule laid down in O'Rourke v. 
Association, 93 Pa. St. 308, no injury can result to the other mem- 
bers of the association, even if a Judgment is obtained; that the 
court has the power to stay the execution of the Judgment until the 
association has collected the necessary funds. It seems to me that 
there is an inconsistency in permitting the plaintiff to maintain his 
action to recover a judgment, and then denying him the right of im- 
mediate execution. This course would certainly be contrary to the 
well-settled rules of practice in this state. There is no claim that 
the association has discontinued its business, or that it is insolvent, 
or that there is any bad faith on the part of the directors in the 
management of the affairs of the association, so that those questions 
are not before me for consideration. I know of no way, therefore, 
in which a member of this association can enforce the collection of 
his claim sooner than the statute or rules of the organization will 
permit. It would completely wreck any association of this kind if 
all of its members who chose to withdraw from the organization 
could sue and recover judgments before there were any funds in 
the treasury for paying the claims, as contemplated by the articles 
of association. Such a condition of things would necessarily result 
in the appointment of a receiver to wind up the business of the as- 
sociation, which would defeat the very object of the statute which 
was enacted to aid the laboring classes in acquiring homes from 
their accumulated earnings. The plaintiff was a creditor in a qual- 
ified sense only,—not like a general creditor, who could enforce his 
claim at any time, regardless of the consequences to the association. 
The amount deposited to his credit was not his earnings alone, but 
it was the profits made upon the money contributed to the associa- 
tion by all its members. His relation, therefore, to the defendant 
and its members was in the nature of a partnership. When the 
plaintiff subscribed to the articles, he thereby agreed to their terms 
and conditions. One of those conditions was that, if he withdrew 
from the association, his notice or application of withdrawal should 
be numbered in the order in which it was received, and paid in the 
same order, as fast as the receipts of the association would permit. 
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His right, therefore, to bring an action to recover the amount cred- 
ited to him as a depositor is not absolute until there is money in 
the treasury available for that purpose. The rules of equity will 
not permit him to depart from his contract obligations and take ad- 
vantage of the other members of the association in the collection of 
his claim. It was held in Association v. Kerr (Tex. Sup.) 13 8. W. 
1020, that a judgment could not be recovered against the associa- 
tion by a withdrawing member, in the absence of an allegation in 
the complaint. and proof by him, that there were sufficient funds in 
the treasury to meet his claim, in accordance with the by-laws. In 
Heinbokel v. Association, 58 Minn. 340, 59 N. W. 1050, it was held 
that the right to withdraw from a loan association, and to receive 
back what had been paid into the treasury by a member of the asso- 
clation, existed solely by virtue of the by-laws or statute. Brett v. 
Society [1894] 1 Q. B. 367. While the rule which these courts have 
adopted is in conflict with the authorities cited by the learned coun- 
sel for the plaintiff, yet I think it rests upon much sounder reason. 
The learned counsel for the plaintiff also contends that, inasmuch 
as the secretary and treasurer of the association paid to the plaintiff 
$128 and agreed to pay him the balance of his deposit when called 
for. that constituted a waiver of the contract, and therefore the 
whole amount of his claim became due. As I have already indi- 
tated. the plaintiff subscribed to the articles of association, and be- 
came bound by their provisions. He was thereby charged with no- 
tice of the limitations and powers of the defendant and its officers, 
and that the secretary and treasurer had no authority to disregard 
its articles in the payment of withdrawal loans. First Nat. Bank 
of Lyons vy. Ocean Nat. Bank, 60 N. Y. 278. It was held in Alexan- 
der y. Cauldwell, &3 N. Y. 480, that one who deals with a corpora- 
tion is chargeable with notice of the purpose for which it was 
formed, and one who deals with its officers and agents is bound to 
know their powers and the extent of their authority. There is an 
entire absence of evidence that it was the custom and practice of the 
defendant to pay withdrawals contrary to its rules. The plaintiff 
knew, or, at least, he was bound to know, that the articles which he 
signed constituted a contract between him and the association and 
is individual members, and that none of its provisions could be dis- 
regarded by any of its officers. 

The plaintiff also contends that, after he became a member of the 
association, section 2 of article 14 was amended, by adding thereto 
that “all withdrawals except in full should be paid from deposits 
on stock made prior to the beginning of the quarter in which notice 
of withdrawal is filed,” and that this amendment was made without 
his knowledge or consent, and therefore he is not bound by it. The 
plaintiff, when he joined the association, assented to all lawful 
amendments to the articles which might thereafter be legally enact- 
ed. Section 2 of the Laws of 1851 provides that the articles of 
building associations organized under said act shall provide the 
Wanner of altering or amending the articles of association, and such 
other provisions as shall be necessary for the convenient and effec- 
tual transaction of the business thereof, provided that the same 
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shall not in any respect conflict with the constitution or laws of 
this state. Section 1 of article 18 provides that the defendant’s ar- 
ticles of association may be amended by giving proper notice to the 
members, providing, also, that the proposed amendments shall be 
approved by a majority of the board of directors and ratified by the 
votes of two-thirds of its members at a regular meeting thereof. It 
appears, therefore, that the members of the association had the right 
to amend its articles, subject, however, to certain limitations men- 
tioned in the act under which the defendant was incorporated. It 
has been held that a private corporation has no right to repeal a by- 
law so as to impair rights that have become vested by virtue of tire 
by-laws, although the same is reserved by charter to alter, amend, or 
repeal its by-laws. Kent v. Mining Co., 78 N. Y. 159. End. Bldg. 
Ass’ns, § 278. It seems to me that this amendment does not vio- 
late any rule of law, or infringe upon the plaintiff’s vested rights, 
secured by contract with the defendant. There was no evidence in- 
troduced upon the trial showing, or even tending to show, that this 
amendment was in the least prejudical to the plaintiff, and there is 
no contention but what it was regularly and legally adopted. As- 
suming that the plaintiff was not bound by the amendment, I do not 
see how he can maintain this action, even under the articles that 
were in force at the time he became a member of the association, for 
the reason that there was no money in the treasury at the time this 
action was commenced applicable to the payment of his claim. The 
evidence fails to show that the plaintiff was prejudiced in any re 
spect by this amendment. It is a rule that one who enjoys and 
reaps a pecuniary beneiit of membership in a corporation, under its 
constitution and by-laws, is estopped from disputing their validity 
when they are sought tobe enforced against him. Iam of the opinion 
that this action was prematurely brought, and the complaint, there- 
fore, must be dismissed, but without costs. 


(1 App. Div. 186.) 
PEOPLE ex rel. FITZGIBBONS v,. TRUSTEES OF THE NEW YORK AND 
BROOKLYN BRIDGKHK. 


(Supreme Court, Appellate Division, Second Department. February 4, 15°.) 


1. CERTIORARI—TO CORPORATION—MISNOMER. 

Under Laws 181, c. 128, § 7, “he ‘'rustees of the New York and Brook- 
lyn Bridge” were created a corporation under that name, and authorized 
to sue and defend actions therein. Code Civ. Proc. § 2129, provides that 
where a writ is brought to review the determination of a body other than 
a court, if an action would lie against the body in its official name, it 
must be directed to such body by that name. Held, that a writ of cer- 
tiorari to ‘“‘The Board of Trustees of the New York and Brooklyn Bridge” 
is not such a misnomer as will defeat the proceeding, there being no doubt 
as to the identity of the corporation. 

3. TRUSTEES OF BROOKLYN BRIDGE—REMOVAL OF POLICEMEN—REVIEW. 

Laws 1894, ¢c. 710, § 1, providing that no policeman appointed by the 
trustees of the New York and Brooklyn bridge shall be removed except 
after public examination, conducted under the rules and regulations pre- 
scribed by the trustees, relates merely to procedure, and does not preclude 
the courts from reviewing a decision of the trustees discbargiug a police- 
Wuun, to determine the sutticiency of the evidence. 
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Appeal from special term, Kings county. 

Certiorari, on the relation of James Fitzgibbons, to the trustees of 
the New York and Brooklyn Bridge. From an order denying a 
motion for a writ superseding the writ of certiorari, the said trustees 
appeal, Affirmed. ’ 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


James C. Bergen, for appellant. 
Louis J. Grant, for respondent. 


BROWN, P. J. The relator, for 11 vears preceding his discharge, 
had been a policeman upon the New York and Brooklyn bridge. 
On January 7, 1895, he was tried by the trustees of said bridge upon 
charges preferred against him, and subsequently was adjudged to be 
guilty, and was dismissed from the force. Thereafter a writ of cer- 
liorari was, upon his petition, issued out of the supreme court, di- 
rected. to “The Board of Trustees of the New York and Brooklyn 
Bridge,” commanding them to make return to the court of all their 
acts and proceedings relating to such discharge. The appellant 
thereafter moved at the special term for a writ superseding said writ 
of certiorari, which motion having been denied, appeal was taken to 
this court. 

The appellant asks for a reversal of the order, and that its motion 
be granted upon two grounds: (1) That the writ of certiorari is 
improperly addressed; (2) that the dismissal of the petitioner was a 
matter resting exclusively in the judgment and discretion of the 
trustees of the bridge, and is not subject to the review of the court. 

Section 2129 of the Code of Civil Procedure provides that where 
the writ is brought “to review the determination of a board or 
body other than a court, if an action would lie against the board or 
body in its associate or official name, it must be directed to the board 
or body by that name; otherwise it must be directed to the members 
by their names.” The trustees of the bridge are by statute created 
4 corporation, under the corporate name of “The Trustees of the New 
York and Brooklyn Bridge,” and are authorized to sue and defend 
actions and proceedings in their corporate name. Laws 1891, ¢. 
128,87. The writ is directed to “The Board of Trustees of the New 
York and Brooklyn Bridge.” We think this defect is not such a 
misnomer as will defeat the proceeding. The corporate name of the 
appellant is stated with sufticient accuracy, and there is no doubt as 
to the identity of the corporation. In the petition the corporate 
name is correctly stated, and the addition of the words “The Board 
of’ in the writ is, we think, an immaterial matter. The case of the 
People v. Board of Com’rs of Public Parks, 97 N. Y. 87, cited by the 
appellant, does not sustain its point. The park board was not a cor- 
poration, but a department of the city government; and therefore, in 
accordance with the express terms of the provision of the Code, the 

Writ shonld have been directed to the members of the board by their 
hames, and so the court held. In this case, however, the appellant 

$a corporation, and the writ is addressed to it as such; and the mis- 
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take in the name is not one that raises any doubt as to the identity 
of the corporation proceeded against. 

Upon the second proposition presented to us, we are of the opinion 
that the determination sought to be reviewed was a judicial one. By 
statute, is is made the duty of the appellant to appoint an adequate 
police force, and the government and discipline: of such force is de- 
clared to be such as the trustees may, by rules and regulations, pre- 
scribe; but no policeman is to be removed except after the public 
examination of written charges preferred against him, and such ex- 
amination must be had upon written notice to the accused, and in 
accordance with the rules and regulations prescribed by the trustees. 
Laws 1894, ec. 710, $1. The provision as to rules and regulations of 
the hearing relates to procedure only. There is nothing in the 
statute making the decision of the trustees upon the testimony given 
in support of the charges final and conclusive, and we think their 
decision upon such matters is subject to review by the court. The 
petitioner does not contend that he was deprived of any right so far 
as the form or manner of the proceeding against him was concerned. 
The allegation of his petition, in substance, is that the testimony 
given did not sustain the conclusion that he was guilty of the 
charges made. The determination thus challenged was a judicial 
one, and the petitioner is entitled to have it reviewed by the court. 

The order must be affirmed, with $10 costs and disbursements. 
All concur. 


(1 App. Div. 237.) 
DEVINE v. BROOKLYN HEIGHTS R. CO. 
(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


1. NEGLIGENCE—ELEcTRIC RAILROAD COMPANY—Ratsina WIRES. 

Whether the conduct of an electric railroad company in raising a feed 
wire on its poles, resulting in the death of a passer-by, was negligence, 
is not affected by the question whether that part of the avenue where the 
accident happened had been opened by legal proceedings, it being in pub- 
lic use as a public street. 


2. SAaME— NOTICE. 
While an electric railroad company was raising on poles a feed wire, 
a small boy, starting to cross the street, stepped across the wire, which 
lay in the gutter, just as it was suddenly, without any notice of its pres- 
ence or intention to lift it, raised, with such force that the boy was 
thrown many feet in the air. Held, that the company was negligent. 


Appeal from circuit court. 

Action by Michael Devine, administrator of James Devine, de- 
ceased, against the Brooklyn Heights Railroad Company. From a 
judgment dismissing the complaint, at close of plaintiff’s evidence, 
plaintiff appeals. Reversed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, Ju. 

Almet F. Jenks, for appellant. 

S. Stewart Whitehouse, for respondent. 


BARTLETT, J. The complaint in this action alleges, and the an- 
swer admits, that on the 19th day of July, 1893, the defendant cor- 





Sop. Ct.) DEVINE v. BROOKLYN HEIGHTS R. CQ. 171 


poration was constructing an electrical railroad through and along 
Second avenue, in the city of Brooklyn, and was engaged in string- 
ing or hanging its cables or feed wires on iron posts erected on said 
avenue. The complaint further alleges that on that day, while 
James Devine, the plaintiff's intestate, was crossing Second avenue, 
the defendant, its agents and servants, conducted themselves so neg- 
ligently that one of the cables or feed wires which they were at that 
time erecting, stringing, or hanging caught said James Devine, and 
carried him upward into the air a distance of about 20 feet, from 
which height he fell to the ground with such violence as to suffer 
injuries from which he died. This allegation of negligence was de- 
nied by the answer. The plaintiff gave evidence tending to sup- 
port it, and, at the close of his case, counsel for the defendant moved 
for a dismissal, on two grounds: First, that the proofs failed to 
show any negligence on the part of the defendant or absence of con- 
tributory negligence on the part of the lad who was killed; and, 
second, that the place where the accident occurred had not been 
shown to be a public street. The court granted the motion, not on 
the ground that the place was not a public street, but because, in 
the opinion of the learned trial judge, the plaintiff had failed to 
prove any negligence on the part of the defendant. 

The accident happened on Second avenue, between Thirty-Fifth 
and Thirty-Sixth streets. The evidence showed that, at the time of 
the accident, Second avenue, from Twenty-Eighth to Sixty-Fifth 
ktreets, was an open thoroughfare; that it was paved, curbed, and 
flagged; and that it was used as a public street by the people living 
in that district and the general public. In view of these facts, it 
was wholly immaterial, so far as the plaintiff's cause of action was 
concerned, whether that particular part of the avenue in which the 
accident happened had actually been opened by legal proceedings in- 
stituted by the municipal authorities. Second avenue, at that point, 
was in public use as a public street, and the plaintiff's intestate had 
just as much right there as the agents of the defendant. The trial 
court was right, therefore, in refusing to base the dismissal of the 
complaint on this ground. 

But we do not think the complaint should have been dismissed at 
all, The testimony of those who witnessed the accident, if believed 
by a jury, would amply warrant the inference that the agents of 
the defendant did their work in a careless and negligent manner. 
They were engaged in hoisting an electric cable into position. on 
poles along the side of the street. Several hundred feet of this 
cable had been hung on the crossbars at the top of the poles, and 
allowed to drop down in loops. To get the cable into position. it 
was then hauled taut by means of a team at one end. The loop be- 
tween Thirty-Fifth and Thirty-Sixth streets came down to the 
stound, and lay in the gutter for a distance of about 30 feet. While 
in this position, a group of lads, among whom was the plaintiff's in- 
lestate, a boy about eight years of age, started to cross the street. 
As James Devine stepped across the wire, the men engaged in string- 
ing the cable gave the signal for the team to go ahead. The cable, 
a it was made taut, rose in the air, catching the lad between the 
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legs, and tossing him up a distance of 20 or 25 feet. The fall frac- 
tured his skull, and he died five days afterwards. 

In granting the motion to dismiss the complaint, the learned trial 
judge seems to have acted upon the view that the cable was not in 
a place where it would be likely to entangle horses, vehicles, or per- 
sons, and that it was raised in such a slow manner that no negli- 
gence could be predicated of the way in which the work was done. 
“Any person passing over it,” he said, “would know it was not a 
thing that shoots in the air, or was propelled in such a way as to 
strike persons suddenly, and injure them.” It seems to us, how- 
ever, that a cable or wire, lying in the bed of a gutter, on a public 
street, for a distance of 30 feet or more, is something which is ex- 
tremely likely, in the ordinary course of things, to interfere with the 
free use of the street by persons entitled to use it, particularly when 
it is liable at any instant to be raised from its position to a height 
of many feet above the ground. To put a cable or wire in such a 
place, and raise it suddenly, without taking any means to notify per- 
ons on the street of its presence or the intention to lift it, would 
clearly be negligent as to any one lawfully upon the street, and who 
was injured thereby, while in the exercise of due care himself. The 
assumption that the movement of this particular cable, on this par- 
ticular occasion, was slow, is directly at variance with the proof. 
If the cable had moved slowly, it would be utterly impossible, in the 
nature of things, that the deceased lad should have been thrown 20 
feet up into the air. The eyewitnesses of the accident agree upon 
this point, and, for the purposes of the present appeal, their testi- 
-mony must be taken as true. The inference to be drawn from it is 
that the motion of the cable, instead of being moderate, was more 
like that of a bow string when an arrow is discharged. 

We are clear that there was a question for the jury in this case. 
‘The judgment appealed from must be reversed, and a new trial 
granted; costs to abide the event. All concur. 





( App. Div. 214.) 
FRINDEL vy. SCHAIKEWITZ, 
(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


1, PAYMENT—EVIDENCE—MATERIALITY—REBUTTAL. 

Where defendant, in an action for money loaned, pleads payment, and 
testities that the payment was made from certain money received from 
his employer after working for him for a certain length of time, evidence 
as to the amount of salary received by him is admissible to disprove bis 
testimony. | 

2. TrraL—EvinENCE—REBUTTAL. 

Plaintiff need not, in support of his primary case, introduce evidence to 
disprove a plea of payment, but may, in rebuttal, testify in regard to 
the alleged payment, or to admissions by defendant tending to disprove it. 


Appeal from circuit court. 

Action by Simon Frindel against Nochem Maier Schaikewitz. 
From a judgment entered on a verdict in favor of defendant, and 
from an order denying a motion for a new trial, plaintiff appeals. 
Reversed. 
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Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


M. Hallheimer, for appellant. 
Abraham H. Sarasohn, for respondent. 


BARTLETT, J. Were it not for an erroneous ruling sustaining 
an objection to a question asked of the plaintiff in rebuttal, we 
should not interfere with the judgment in the present cause. The 
action was brought to recover the aggregate amount of a number of 
loans of money, alleged to have been made chiefly in the empire of 
Rossia, by the plaintiff to the defendant. The defendant denied 
having borrowed the money, with the exception of two items,— 
being $24, loaned to him for a ticket from Hamburg to New York, 
in 1889, and 20 roubles in cash. lent at the same time. As to these 
items, the answer expressly alleged that the two said sums of money 
were repaid to the plaintiff by the defendant within a few weeks 
after his arrival in this country, in October, 1889. The pleadings 
thus presented a direct issne as to the payment of these two 
amounts. The defendant testified in his own behalf that, as soon as 
he came to this country, in 1889, he became engaged in Poole’s 
Theater, on Eighth street, New York, asa writer; that, when he re- 
ceived $100 from this theater, about 10 days after he came here, he 
repaid the plaintiff for the passage ticket and the 20 roubles, by 
giving him $35. He further stated that the payment was made to 
the plaintiff in the theater, immediately after he received the $100. 
The plaintiff, being called in rebuttal, positively denied having re- 
ceived payment. He swore that he never received any money from 
the defendant, in any theater. The plaintiff was then asked, “Q. 
Do you know how much he earned in that theater?” This question 
was objected to as immaterial, the objection was sustained, and the 
plaintiff excepted. The next question was, “Q. Did he say to you 
how much he earned in that theater?” The court sustained the 
objection of the defendant’s counsel to this question, as immaterial, 
and not in rebuttal, and an exception was duly taken in behalf of 
the plaintiff. It seems to us that the learned trial court erred in 
excluding the testimony sought to be elicited by this last question. 
The plaintiff, when he testified in support of his primary case, was 
hot called upon to go into the matter of the alleged payment at the 
theater in October, 1889. It became proper for him to give evi- 
dence on that subject only after the defendant had introduced proof 
to support his plea of payment at that time. After such proof had 
been laid before the jury, the plaintiff, it seems to us, had a clear 
nght to give his version of the circumstances concerning the alleged 
payment, and, furthermore, to testify to any admissions by the de- 
fendant,. if any had been made to him, tending to show that the 
defendant never actually received the fund of $100 out of which he 
Claimed to have paid his debt. The evident purpose of the question 
48 to whether the defendant had told the plaintiff how much he 
farned in that theater was to show that the defendant's own state- 
ment of his earnings there was inconsistent with his present claim 
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that when he had been in this country only about 10 days he had 
received from the theater as much as $100. It is impossible to say 
that the erroneous exclusion of such testimony was not harmful to 
the plaintiff. The case was one in which the evidence was very con- 
flicting, and in which even slight circumstances, if admissible in 
evidence, might affect the result. But a declaration by one of the 
parties tending to discredit his own testimony would not be a slight 
circumstance, but one of considerable significance, and the effect of 
the ruling which we have considered was to prevent the introduc- 
tion of evidence tending to establish such declarations. The judg- 
ment and order appealed from should be reversed, and a new trial 
granted, with costs to abide the event. All concur. 


ql App. Div. 264.) 
WHALLON vy. SPRAGUE ELECTRIC ELEVATOR CO. 
(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


INJURY TO EMPLOYE—NEGLIGENCE OF MASTER—SAFE PLACE AND APPLIANCES. 
Plaintiff, an employé of defendant, who had contracted only to put eleva- 
tors in a building, being sent to an upper story to measure the openings 
for elevators, was injured by stepping off an iron beam onto an insecure 
scaffold, which had been erected by another, who had the contract for 
putting in a tile flooring, and was being used for such purpose. Held, 
that defendant was not liable for fallure to furnish a safe place to work 
in, or safe appliances to work with, there being no evidence that it was 
necessary for the defendant to construct a scaffold, or that it was ever 
customary to do so, for such work, and he having furnished planks to 
place across the open spaces, though they were not taken to that floor, 
and there being no evidence that it was the duty of any other than plain- 
tiff and his fellow workmen to take them there. 


Appeal from circuit court. 

Action by Fitz M. Whallon against the Sprague Electric Elevator 
Company. From a judgment for plaintiff, and an order denying a 
new trial, defendant appeals. Reversed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


J. W. & C. W. Ridgway, for appellant. 
Herbert T. Ketcham, for respondent. 


CULLEN, J. The action is servant against master, to recover 
damages for personal injuries claimed to have been caused by the 
defendant’s negligence. It appears from the evidence that the 
Postal Telegraph Building was in the course of erection in the city 
of New York. The defendant was engaged in the construction of 
the elevators in that building. The plaintiff was a workman in 
defendant’s employ, and had worked about the building for some 
weeks. On the occasion of the accident he was sent to the’seventh 
story of the building with one Cantilon, a millwright, also in the 
defendant’s employ, to take measurements at the hatchways or 
openings where the elevators were to be placed and operated. The 
construction of the building had so far progressed that the iron 
girders at this story were in place, but the floor had not been laid. 
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The floor was to consist of tiled arches turned between the iron 
beams. The work of laying the floor was being done by the Pitts- 
burgh Terra-Cotta Company. In order to prosecute the work, the 
workmen of that company made a scaffold between the beams to 
serve a double purpose,—as a center on which to turn the arches and 
sustain the tiles until the mortar set, and as a scaffold on which the 
workmen stood. In going from the hatchway at the south side of 
the building to another opening, at the north side, the plaintiff 
stepped off the iron beam, onto the scaffold, which broke, causing 
him to fall and severely injure himself. There was evidence given 
tending to show that the planks used by the terra-cotta company 
were insufficient and unfit for the purpose, and that Cantilon had 
called the attention of Williams, who was defendant’s superintend- 
ent on the work, to that fact, some two weeks before the accident. 
Un the day of the accident, Williams told Cantilon “to be careful,— 
not to take any chances,—and, if the scaffolding was laid and secure,” 
to take plaintiff with him and make the measurements. Cantilon 
went to the seventh story, and found the scaffold not vet laid. On 

the second visit he found it completed, and plaintiff and he proceeded 
to make the measurements. At the close of the plaintiff’s case the 
defendant moved to dismiss the complaint on the ground of the con- 

tnbutory negligence of the plaintitf, and that no negligence upon 

the part of the defendant had been established. The motion was 

denied, and an exception to that ruling raises the only questions 

involved on this appeal. The first ground, that of the contributory 

negligence of the plaintiff, we think without merit; but the second 

ground, in our judgment, was well taken. 

For the appellant it is contended that the question presented is not 
that of a place to work, but that of an appliance with which to work. 
The respondent contends that the question is whether the master pro- 
Vided a reasonably safe place for the plaintiff to do his work. Wethink, 
on either assumption, the same conclusion results. While the rule is 
Well settled that the master must provide the servant a reasonably 
safe place to do his work, it is plain that this rule only applies where 
the place is either under the control of the master, or, in the ordi- 
nary conduct of the work, should have been under his control. In 
a factory, a mill, a shop, or even a mine or excavation, occupied or 
worked by the master, it is his duty to take reasonable care that the 
place is secure and safe for his servant, and the servant has the 
nght to assume that the master has discharged his duty in that 
repect. But, where the master sends his workmen to work on the 
premises or property of others, it cannot be said to be his duty to pro. 
Vide a safe place forethe servant, for the place is not in any way 
provided by the master. I cannot find any reported decision in 
Which it has been attempted to enforce liability in such a case. The 
defendant here had no share in the construction of the building, save 

lo erect the elevators. Its implied license on the premises was con- 

tned to such parts as were necessary for it to occupy in the work, 
on obtaining access thereto; but it had no control over, nor was it 
responsible for, the condition of the building. The learned counsel 
or the respondent concedes that the defendant could not have been 
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held liable for any defect in the permanent structure, but insists 
that there is a distinction to be made between what is permanent 
and what is temporary. We believe that this distinction may be 
well founded, but the necessary result of such a distinction is that 
what is temporary must be considered as an “appliance,” and only 
what is permanent as a “place.” This seems to be the basis of the 
decision in Butler v. Townsend, 126 N. Y. 105, 26 N. E. 1017, where it 
was held that a staging on which calkers stood while at work on a 
vessel was not a “place,” but an “appliance” by means of which the 
work was to be done. Assuming the scaffold to have been an ap- 
liance, the defendant did not construct it, and the only question is, 
did it, by sending the plaintiff to the floor where it was laid, adopt 
it as its own? The learned trial court charged the jury that, if it 
was necessary to furnish the plaintiff a scaffold, it was not necessarv 
that the defendant build one; that, if it found a scaffold there, it 
was at liberty to use it, but it was bound to ascertain whether it 
was safe. We think there was nothing in the evidence which would 
justify a finding that it was necessary for the defendant to construct 
a scaffold on this floor. The danger, of course, was that of falling 
through the open spaces between the beams. The defendant had fur- 
nished planks to place across such spaces, and they were used when 
work was being done at the elevator shafts. The evidence is verv 
meager as to how the defendant’s work at this building was being 
carried on. There was nothing to show that it had at any time 
before placed scaffolds over the floors to enable its workmen to cross 
them to the elevator shafts, or that such was the ordinary custom 
in the prosecution of similar work. Nor was the condition of the 
work such as, in the absence of proof as to custom, to authorize the 
inference that it should have erected scaffolds. The tile men were 
at work, turning the arches between the beams. As testified to by 
the plaintiff’s witness Cantilon, the only thing that could have been 
done was to lay the planks across the floor spaces, for the defendant 
was not at liberty to interrupt the work of the tile men. Planks 
had been provided by the defendant. True, there were none on the 
seventh story; but, if they should have been taken to that story, it is 
not suggested that there were any other workmen than plaintiff and 
Cantilon to carry them there. In this respect the case is much 
weaker than that of Cregan v. Marston, 126 N. Y. 568, 27 N. E. 952, 
where it was held that the master was not liable for the negligent 
use by his engineer of an unsound rope, he having furnished a sup- 
ply of good ropes, though the ropes at the time were locked up in 
a storehouse. But, if a platform was to be laid across the building, 
it also does not appear that it would have been the duty of any one 
but the plaintiff and Cantilon to have laid it. While the planks 
were being laid, the spaces between the beams would remain open, 
and the danger of injury would certainly be as great while laying 
the planks as while traversing the floor without the planks. Con. 
ceding, however, the duty of the defendant in this respect, its duty 
was discharged when it furnished the planks. The failure to use 
them, or the improper use of them, whether by Williams or Cantilon, 
was the negligence of a fellow servant in the detail of the work, for 
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which the master is not liable. Cullen v. Norton, 126 N. Y. 1, 26 
N. E. 905. ‘The plaintiff knew that the scaffold was not the scaffold 
of his master, or provided by him, but built and in use by persons 
carrying on a different part of the work. He made inquiries of the 
workmen whether the scaffold was safe, and was told that it was. He 
was not guilty of negligence in using it under the circumstances, but 
till, in working on this building, which he knew—in the main, and 
with the exception of a small detail—was not constructed by his 
master, he took the risk of danger from such construction. These 
were the risks of his employment. If there was any negligence in 
this case, it was either that of Williams, in sending plaintiff to the 
eventh story while it was in such an unfinished condition, or that of 
Cantilon, in failing to discover the defect in the platform. As the 
defendant neither built nor maintained the scaffold, the failure of 
Cantilon to discover its defects was not imputable to it. The only 
evidence as to the authority and powers of Williams is that he was 
superintendent of defendant’s work at the building. The determina- 
tion of when the measurements should be taken in the upper floors, 
and how far the construction of the building should have progressed 
before the attempt to take the measurements should be made, was 
lntrusted to him; but under the case of Cullen v. Norton, supra, his 
acts in those respects were a part performance of the work itself, and 
in such acts he did not represent the master, and the acts were those 
ofa fellow servant. 
The judgment and order denying motion for new trial, appealed 
from, should be reversed, and a new trial ordered; costs to abide 
event. All concur. 





—_——_— 


TALMAGE v. SANITARY SECURITY CO. 
(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


Puzapinc—BILL OF PARTICULAKS. 

In an action against a corporation to recover damages for alleged false. 
representations of defendant's agents, a denial of defendant's motion for 
a bill of particulars as to the names of the alleged agents is not error, 
Where the motion, though alleging that defendant was ignorant of the 
hames of the agents alleged to have made the false representations, is. 
hot accompanied by any proof that the allegations of the complaint in. 
regard to such representations were denied. 


Appeal from special term. 

Action by John F. Talmage against the Sanitary Security Com- 
pany. From an order denying defendant’s motion for a bill of par- 
iculars, it appeals. A ftirmed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


John Berry, for appellant. 
James McKeen, for respondent. 


PERCURIAM. The complaint alleged that the plaintiff was in- 
uced to purchase certain stock of the defendant by means of false 
presentations by authorized agents of the corporation. It did not 
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disclose, however, who the persons were by whom the representa- 
tions were said to have been made. In order to ascertain these 
names, the defendant moved, at special term, for a bill of particu- 
lars, upon an affidavit by the president of the corporation stating 
that the defendant and its officers were ignorant of the names of the 
persons who it was alleged had made the false representations re- 
lied upon. If this affidavit had been accompanied by proof that the 
allegations of the complaint in respect to the false representations 
were denied by the defendant, then a proper case for relief would 
have been made out, so far as to call upon the special term to re- 
quire the plaintiff to give the names of the persons by whom he 
would seek to show that the misrepresentations had been made; but 
no copy of the answer appears to have been furnished to the judge 
who heard the motion, and there is no statement in the moving affi- 
davit as to wbat the answer contains. 

On this record, we feel constrained to confirm the order appealed 
from, but without costs, and with leave to the defendant to renew its 
motion for a bill of particulars upon papers showing that the alle 
gations of the complaint in regard to the false representations are 
denied. 





(1 App. Div. 192.) 
WEED v. WHITEHEAD et al. 


(Supreme Court, Appellate Division, Second Department. February 4, 1890.) 


1. REFORMATION OF CONTRACT—SUFFICIENCY OF EVIDENCE. 

In an action where the question was whether certain assignors of a 
$2,000 mortgage were entitled to have reformed the written assignment, 
which contained a guaranty of any deficiency not exceeding $2,100, on 
the ground that it was inserted through the fraud or mistake of the as- 
signee’s attorney, it appeared that the terms of the guaranty were ar- 
ranged between the assignee’s attorney and one of the assignors and their 
attorney; that the assignors’ attorney was to draw the assignment and 
covenant for deficiency, and record it, and that the assignee’s attorney. 
for certain reasons, was not to see it until after it was recorded; and 
that, after the form of guaranty was agreed on, the latter paid the amount 
of the mortgage to the assignors’ attorney, who, after he went to another 
eity, drew such assigninent. ‘The aasignee’s attorney swore that the 
covenant was in the exact form agreed on. Held, that the evidence did not 
justify the reformation of such covenant. 

2. VACATING JUDGMENT. 

On motion by assignors of a mortgage to vacate a judgment aguinst 
them on a written guaranty of deficiency, it appeared that the judgment 
plaintiff parted with her money in reliance on the covenant of guaranty, 
and refrained from bidding at the sale in further reliance thereon; thut 
the property had been sold, and a third person become its owner; and 
that such covenant was fully set out in the complaint, which alleged that 
such assignors were liable for any deficiency that might arise on the sale 
of the mortgaged premises up to a specified amount, and demanded judg- 
ment against them for such amount. Held that, though the assignment 
did not express the agreement as it was understood by such assignors, 
they were not entitled to have the judgment vacated and to be permitted 
to serve an answer. 


Appeal from special term. 
Action by Mary A. Weed against Emily Whitehead and others to 
foreclose a mortgage for $2,000 made by one Osborne to defendants 


Sup. Ct.] WEED ¥. WHITEHEAD. 179 


Richard H. Mullineaux and Alonzo Guest, and by them assigned to 
plaintiff, in which a judgment was rendered against defendants Mri- 
lineaux and Guest for $439.19 deficiency after sale of the mortgaged 
property. From an order vacating such judgment, and granting 
leave to defendants Mullineaux and Guest to serve an answer in the 
action, and interpose as a defense that the guaranty in the assign- 
ment does not express the true agreement between the parties, and 
to ask to have the same reformed, plaintiff appeals. Reversed. 

' co before BROWN, P. J., and PRATT, CULLEN, and 
ATCH, JJ. 


James E. Chandler, for appellant. 
Charles T. Terry, for respondents. 


BROWN, P.J. This action was brought to foreclose a mortgage 
upon real estate made by one Osborne to the respondents Richard 
H Mullineaux and Alonzo Guest, and by said Mullineaux and Guest 
assigned to the plaintiff. The assignment contained the following 
covenant: 

“It is further covenanted and agreed, as part of this assignment, that the 
pares of the first part, their legal represeutatives and assigns, will pay to 
the sald party of the second part, her legal representatives and assigns, any 
deticieney which may arise on a foreclosure sale of said mortgage: provided, 
however, such deficiency shall not exceed the principal sum of said mortgage 
and one hundred dollars in addition; and provided, further, that such fore- 
‘lsure proceedings shall be begun within sixty days after said mortgage may 
lecome due and payable by any of the covenants therein or by its terms.” 


The respondents were made defendants in the action, and part of 
the prayer for judgment was that they should be adjudged to pay 
dny deficiency arising upon the sale of the mortgaged premises not 
exceeding $2,100. The respondents appeared in the action by at- 
lorneys, but did not answer the complaint, and, the property having 
been sold, a judgment for $439.19 deficiency was duly entered against 
the respondents, on July 13, 1895. This judgment was thereafter 
assigned by the plaintiff to William I. Ticknor, he paying the full 
amount therefor. The order appealed from has vacated said judg- 
ment, and granted leave to the respondents to serve an answer in 
the action, and interpose, as a defense, that the covenant of guaranty 
in the assignment does not express the true agreement between the 
parties, and to ask to have the same reformed. It is the contention 
of the respondents that the true agreement was that they should pay 
the difference between $2,100 and the proceeds of the sale of the 
mortgaged property. We are of the opinion that the order should 

reversed, and the motion denied. 

It appears from the affidavits that the respondents solicited the 
Plaintiff to take an assignment of the mortgage. This the plaintiff 
agreed to do, provided a guaranty thereof was given by the respond. 
fats. The terms of the guaranty were a subject of negotiation be- 
tween the attorneys for the parties, and were finally agreed upon at 
a meeting held at the office of the respondents’ attorneys at New 
Rochelle, at which there were present Mr. Guest, Mr. James E. 
Chandler, representing the plaintiff, and Mr. J. Addison Young, rep- 
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resenting the respondents. The affidavits of Mr. Young and Mr. 
Guest differ as to the form of the agreement made at that mecting. 
Mr. Young swears that respondents agreed “to pay the difference 
between the principal sum of said mortgage and one hundred dol- 
lars in addition thereto and the proceeds of the sale of said mort- 
gaged property upon a foreclosure.” Mr. Guest swears that they 
agreed “to guaranty the principal of said bond and mortgage and one 
hundred dollars in addition.” Probably the legal effect of the con- 
tract, whichever way it is stated, is the same. But some facts ap- 
pear in the affidavit of Mr. Chandler which are not denied, and 
which are most material in determining the question before us. He 
admits that the terms of the guaranty were agreed upon at Mr. 
Young's office, as stated in the affidavits of Messrs. Young and Guest, 
but he states that it was agreed that Mr. Young should prepare the 
assignment, and insert therein the covenant regarding the deficiency, 
which had been agreed upon, and that after the assignment was exe- 
cuted Mr. Young was to cause it to be recorded in the register's 
office at White Plains, and that he (Mr. Chandler) was not to see the 
assignment until after it was recorded. This course was taken for 
the reason that, at the time of the meetiny aforesaid, the bond and 
mortgage were held by the Bank of New Rochelle, and it was nec- 
essary that they should be reassigned by said bank to the respond- 
ents, before the assignment could be executed to the plaintiff. He 
further swears that, after the form of the guaranty had been agreed 
upon, he paid to Mr. Young the amount of the mortgage, and that 
the deed of assignment to the plaintiff was subsequently drawn br 
Mr. Young after he (Mr. Chandler) had returned to New York, and 
that the covenant of guaranty contained therein is in Mr. Young's 
handwriting. In the face of these undisputed facts, the charge in 
the moving papers that the covenant, as it appears in the assign- 
ment, was inserted therein through fraud or mistake on the part of 
Mr. Chandler, is wholly without support. It appears, without con- 
tradiction, that it was written into the assignment by Mr. Young, 
the respondents’ attorney, and while he may have been mistaken as 
to the purport of the agreement, if there was any mistake in the 
form in which it was inserted in the written paper it was his mistake 
alone. Mr. Chandler swears positively that the covenant was agreed 
upon in the precise form in which it appears in the assignment. He 
is corroborated by the instrument itself, and this corroborative evi- 
dence has great force from the fact that the writing was the act of 
Mr. Young. It is difficult for us to believe that Mr. Young or Mr. 
suest could have understood the agreement to have been what they 
now claim it was, and yet, immediately after it was agreed upon, 
could have made so serious a mistake in the preparation and execu- 
tion of the written instrument. The deliberate character of that 
act, performed entirely apart from and without interference from 
the other party to the agreement, and when the transaction was 
fresh in their minds, is the strong evidence that Mr. Chandler’s ver- 
sion of the transaction is the correct one. The authorities all require 
that parol evidence of a mistake in a written contract must be most 
clear and convincing; the language of some of the cases is, “the 
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strongest possible.” Courts of equity do not grant the remedy of 
reformation upon a probability, nor even upon a mere preponder- 
ance of evidence, but only upon a certainty, of error. 2 Pom. Eq. 
Jur. (Ist Ed.) § 859; 1 Story, Eq. Jur. § 157; Southard vy. Curley, 134 
N.Y. 148, 31 N. E. 330, and cases cited in the opinion. The utmost 
that can be determined from the testimony before us is that the 
matter is left in doubt. But a court of equity would not be justi- 
ted, upon such evidence, in granting the relief which the respond- 
ents seek. 

But, assuming that the assignment did not express the agreement 
as it was understood by the respondents, there is no proof in the 
moving papers of a fraud or of a mutual mistake. The plaintiff 
parted with her money in reliance upon the covenant of guaranty, 
and refrained from bidding at the sale, in further reliance thereon. 
The property has been sold, and a third party has become the owner 
thereof. The sale cannot be set aside, and it is impossible for the 
parties to be restored to their original positions. This condition of 
aftirs is solely the result of the respondents’ neglect. There has 
bn no concealment, on the part of the plaintiff, of her claim. The 
covenant is set out in full in the complaint, and it is there alleged 
that the respondents are liable for any deficiency that may arise on 
the sale of the mortgaged premises up to the amount of $2,100, and 
judgment is demanded against them for that amount. The respond- 
ents have not been misled, but thev have been negligent, and, as a 
tsult of their neglect, it is now beyond the power of the plaintiff to 
protect herself by bidding upon or purchasing the mortgaged prop- 
erty. The right to so protect herself is a very substantial one. It 
cannot be restored to her, and the order appealed from does not af- 
ford any substitute for it. 

‘For these reasons, the order should be reversed, with $10 costs and 
disbursements, and the motion denied, with $10 costs. AI] concur. 


App. Div. 217.) 
BRISTOR vy. McBEAN. 


Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


CoveNast—DaMAGES FOR BREACH. 
Qn breach of a covenant in a deed, to “pay and satisfy” a judgment, 


the covenantee may recover the amount of the judgment, though he hag 
beither paid nor been called upon to pay anything on account thereof, 


Appeal from circuit court. 
Action by George R. Bristor against Archibald N. McBean on a 


ptonissory note. From the judgment in favor of plaintiff, entered 

a trial by the court without a jury, defendant appeals. Reversed. 

et before BROWN, P. J., and PRATT, BARTLETT, and 
H, JJ. 


Alexander 8. Bacon, for appellant. 
William J. Groo, for respondent. 


BARTLETT, J. The trial court rendered judgment in favor of 
the plaintiff for the amount of the promissory note sued on, together 
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with interest, less six cents, damages allowed to the defendant upor 
the counterclaim set up in his answer. The defendant insists that 
his damages should have been assessed at upwards of $400, instead 
of six cents, in which event there would have been a money judg- 
ment in his favor instead of against him, and this point presents the 
only question raised by the appeal. The facts concerning the de 
fendant’s counterclaim, as found by the learned trial judge, were as 
follows: The plaintiff and his wife conveyed certain Baltimore prop- 
erty to the defendant, by a deed under seal, containing an affirmative 
covenant in these words: 

“There remains on record a certain judgment of one Tyler against W. B. 


Bristor and another, one of the grantors of this property, which judgment 
George R. Bristor covenants to pay and satisfy on demand.” 


The deed was duly delivered, the demand to pay and satisfy said 
judgment was duly made by the defendant, and at the time of the 
trial the judgment had not been paid or satisfied.. Upon this state 
of facts, the court held that the damage for the breach of the cove- 
nant was nominal only, inasmuch as the defendant had not paid or 
been called upon to pay the judgment. Under the authority of 
Rector, ete., v. Higgins, 48 N. Y. 532, it would seem that the defend- 
ant was entitled to a more liberal measure of damages. The cove- 
nant of the plaintiff was not a mere agreement to indemnify. It 
was a covenant to pay and satisfy. Where the contract is in this 
form, a breach gives the party for whose benefit the money was to 
be paid the right to recover the amount, whether he has yet paid. 
anything himself or not. The rule which applies is clearly stated 
by Allen, J., in the case of Belloni v. Freeborn, 63 N. Y. 383, 390, 
which was an action on a bond, as follows: “Had this bond been 
conditioned solely to indemnify and save harmless from damages, by 
reason of the liability, the obligee, the recovery would necessarily 
have been limited to the actual damages sustained by him. He 
could only have recovered to the amount of actual damnification. 
When the bond is, as in this case, conditioned as well to pay the 
debt, or sum specified, as to indemnify and save harmless the obli- 
gee against his liability to pay the same, the obligee may recover the 
entire debt or demand, upon default in the payment, without having 
paid anything.” In behalf of the respondent the suggestion is made 
that it is by no means clear that the judgment to which the cove- 
nant relates actually remains unpaid. The evidence on this point, 
consisting in part of records from the Maryland courts, is not very 
easy to understand, and the respondent will have an opportunity to 
litigate it anew, with the aid of additional proof, if he can furnish 
it, on the new trial which we feel obliged to order, in consequence of 
the error in respect to the measure of damages on the counterclaim. 
Judgment reversed, and new trial ordered, with costs to abide the 
event. All concur. 
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(1 App. Div. 827.) 
ZIMMELE v. AMERICAN PLASTER-BOARD CO. et al. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


1, SALE—REscissiONn BY PURCHASER—LIABILITY OF AGENT. 

A purchaser who disaftirms the contract, and sues for the money paid, 
cannot hold one with whom he dealt only as agent of the seller, and who 
turned over to the seller the purchase money, though he might be liable 
in an action for deceit. 


2 SAME—DELAY IN RESCISSION. 
A purchaser of stock in a company, who, as an inducement to the pur- 


chase, is given employment by it, loses his right to disaftirm the purchase 
for fraud where. for a long time after obtaining knowledge of the facts, 
he continnes in the employment, and fails to take any steps towards dis- 
affirmance. 


Appeal from circuit court. 

Action by John J. Zimmele against the American Plaster-Board 
Company and others. From a judgment for’ plaintiff against the 
company and defendant George W. Sessions, said defendants ap- 
peal. Reversed. | 

Argued before VAN BRUNT, P. J., and BARRETT, WILLIAMS, 
RUMSEY, and INGRAHAM, JJ. 


Francis Forbes and Charles T. Haviland, for appellant American 
Plaster Board Company. 

James L. Bishop, for appellant Sessions. 

Robert B. Honeyman, for respondent. 


BARRETT, J. This is not an action for damages for deceit. We 
agree with the respondent that the plaintiff is suing to recover 
“what he parted with,” upon the theory of a disaffirmance. The 
complaint proceeds upon that theory, in its averment that upon 
learning of the fraud the plaintiff demanded back his money, and 
offered to surrender all his claim upon the stock. ‘The learned judge 
acted upon it with regard to the rule of damages, and the jury ap- 
plied it by their verdict for the amount paid. with interest. Indeed, 
if the action had been for damages for fraud, the recovery would 
necessarily have been nominal, for the reason that the plaintiff gave 
no proof of such damages. Upon the plaintiff's theory, therefore, 
he could only recover from the actual recipients of his money. He 
averred that these recipients were the four defendants, but he wholly 
failed to establish that averment. He confused the two theories,— 
damages for deceit, and moneys had and received under a contract 
rescinded for fraud. The defendant Otto was not served, and has 
hot appeared. The complaint was dismissed as to the Eastern Plas- 
ter-Board Company. That left the defendants the American Plas- 
ter-Board Company, a California corporation, and George W. Ses. 
sions. There was a verdict against both. Thus, the jury have 
found that both the corporation and the individual contracted with 
the plaintiff; that they both sold him 50 shares of the stock of the 
Eastern Plaster-Board Company; both made the false representa- 
fons which are set out, and both received his money. This, of 
course, is senseless, There was no partnership or joint relation be 
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tween the two,—the corporation and the individual. There was in 
fact no evidence in the case to justify the submission of Sessions’ lia- 
bility at all. He did not contract personally with the plaintiff. He 
acted throughout as the president of the defendant corporation. He 
was, it is true, the payee of the checks given for the price of the 
shares; but he did not deposit these checks to his own credit, nor 
did he receive the money therefor. On the contrary, he indorsed 
these checks (one of them for $3,000, payable to his order as presi- 
dent), and turned them over to the treasurer of the Eastern Plaster- 
Board Company, which apparently was satisfactory to the Ameri- 
can Company, the owner of the stock. The learned judge, in his 
charge, said, without exception or question from any one, that the 
money was paid to, or applied for the benefit, in some way, of, this 
American Company; and the learned counsel for the respondent ad- 
mits in his brief that the plaintiff's money was paid and applied to 
the use of the American Company. At all events, these checks were 
received by Sessions for the American Plaster-Board Company, and 
as its president. They were given in payment for stock owned by 
this corporation, and sold by it through Sessions, as its president. 
And, further, Sessions also received, as part of the purchase price, 
the plaintiff's note for $1,000, which he turned directly over to the 
American Plaster-Board Company; and that company has held it 
ever since, together with the very shares in question, as collateral. 
It is clear that Sessions had no individual relation to this transac- 
tion, and that he was held upon some loose and inaccurate notion, 
coupling liability for deceit with the liability which follows rescis- 
sion. In other words, because of alleged misrepresentations, for 
which he might be liable in damages, he was held, upon rescission, 
to be liable for the purchase price; that is, for what his principal, 
and not he, had received. 

The judgment against Sessions must be reversed. That against 
the company should also be reversed, for another reason. There 
was sufficient evidence with regard to the representations and their 
falsity to warrant the submission of the questions of fact upon that 
head to the jury. The evidence as to the plaintiff’s reliance upon 
these representations is, however, quite unsatisfactory. But there 
can be no doubt that the plaintiff failed to disaflirm the contract 
until long after he became fully acquainted with the facts upon 
which he ultimately predicated such disaflirmance. The rule is well 
settled that the right to disaffirm is waived when the defrauded 
party does any act which unequivocally treats the contract as sub- 
sisting after the facts giving the right to rescind have come to his 
knowledge; as, for instance, when, after the discovery of the state 
of things, he takes an active part in the affairs of the company. 
Pol. Cont. (Wald’s Notes) 537. The law requires the disaffirmance 
at the earliest practicable moment after the discovery of the cheat. 
Masson v. Bovet, 1 Denio, 69; Baird v. Mavor, ete., 96 N. Y. 59%; 
Cobb v. Hatfield, 46 N. Y. 536. What were the facts here? The 
plaintiff was the superintendent and general manager of the Eastern 
Plaster-Board Company. He entered into the service of this com- 
pany on the 15th of September, 1890, and he did not close the pur- 
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chase of its shares until the 7th of the following November. He 
had the supervision of the manufacture, the ordering of and caring 
for material, the payment of labor, and the filling of orders. He 
had a foreman under him, and 125 employés. The company’s estab- 
lishment covered about 104 acres of ground. This employment was 
undoubtedly one of the main inducements to the stock investment. 
The plaintiff exacted from the American Plaster-Board Company an 
agreement to repurchase the shares in case he should lose such em- 
ployment. Later, in March, 1891, he entered into a written agree- 
ment with the Eastern Company by which he was to have 1 per 
cent. of its net profits, in addition to his regular salary of $150 per 
mouth. He continued in the employ of the company until July, 
1892. He admits that he “gradually came to the conclusion,” about 
a year after the agreement whereby he became superintendent, that 
things were not altogether as they were represented. The truth is 
that he became thoroughly acquainted with the condition of the 
company and of its affairs. He even attended the meetings of stock- 
holders, and there made important statements. It was long after 
he must have acquired full knowledge as to who these stockholders 
were that he made up his mind to claim a return of his money. It 
is clear that he took his chances throughout, and that his disaffirm- 
ance came too late. 

The judgment should be reversed, and a new trial ordered as to 
defendants, with costs to each appellant to abide the event. 
All concur. 


4 App. Div. 199.) 
TILFORD vy. MAYOR, EC., OF CITY OF NEW YORK. 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


Water Suppry oF New Yorke CitY—PREVENTING PoLLUTION—COMMISSIONER 
oF Peptic Works. 

Laws 1893, c. 189, § 27, authorizing the commissioner of public works 
of the city of New York “to take such measures as may be necessary to 
preserve from pollution’ all sources of the city water supply, and to that 
end to enter upon premises, “and to abate and remove the cause of any 
Such pollution,” confers no power to arrest or quarantine persons, and 
therefore, where a person is wrongfully cuntined within his house by an 
officer claiming to act under the provisions of said section, the city is not 
liable for resultant injuries. 


Appeal from circuit court. 

Action by William H. Tilford against the mayor, aldermen, and 
commonalty of the citv of New York, for damages for false imprison- 
ys From a judgment dismissing the complaint, plaintiff appeals. 
Affirmed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART. 
LETT, and HATCH, JJ. 


Wm. Church Osborn, for appellant. 
Theodore Connolly and Terence Farley, for respondent. 


BROWN, P. J. The plaintiff alleged in his complaint that in 
May, 1893, his son, who resided with him on his farm at Lake 
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Mahopac, in Putnam county, was ill with typhoid fever, and that 
during that month “the defendant, by its officers or representatives, 
entered upon said premises, in company with a deputy sheriff of 
Putnam county, and ordered the plaintiff to remain in the house, 
and placed said deputy sheriff in charge thereof, with orders to arrest 
plaintiff or any of his family who attempted to leave the same”; that 
the plaintiff was illegally restrained of his liberty for the period of 
21 days, for which detention, and for the injuries sustained by rea- 
son thereof, a recovery is sought against the defendant. 

It would serve no useful purpose to enter into a discussion of the 
distinction between the public and private powers of municipal cor- 
porations as affecting corporate liability, or attempt to point out the 
line of demarkation between these powers. The most recent expres- 
sions of judicial opinion upon that interesting question will be found 
in Springfield Fire & Marine Ins.Co. v. Village of Keeseville, 148 N.Y. 
46, 42 N. E. 405; Hughes v. Monroe Co., 147 N. Y. 49, 41 N. E. 407; 
and Mavor, etc., of New York v. Workman, 14 C. C. A. 530, 67 Fed. 
347. The rule of law which controls this case is that, to establish 
municipal liability, the act complained of must be one within the 
scope of the power of the corporation conferred upon it by statute. 
If the act complained of was committed outside of the authority and 
power of the corporation thus conferred, the corporation is not liable, 
although the officers of the corporation may have expressly directed 
its performance. Smith v. City of Rochester, 76 N. Y. 506; Dill. 
Mun. Corp. (3d Ed.) §§ 968-996; Tied. Mun. Corp. 331a, 332, 333. 

The plaintiff's case, if sustainable in law, must find its support in 
chapter 189, Laws 1893. For the purpose of construing that act, 
we assume, although the fact does not appear in the case, that the 
plaintiff's farm lies within the territory usually designated as the 
“Croton Watershed.” The question presented is, therefore, does the 
statute referred to confer upon the commissioner of public works of 
the city of New York, as incidental to the preservation from pollu- 
tion and defilement of the sources of the water supply of the city,. 
the power to do such an act as the plaintiff complains of? The sec- 
tion of the statute to which we are referred as a source of this power 
is as follows: 


“Sec. 27. The commissioner of public works of the city of New York is 
hereby authorized to take such measures as may be necessary to preserve 
from pollution and defilement all the sources of the water supply, whether 
the same be rivers or other water courses, lakes, ponds or reservoirs situate 
in the counties of Westchester, Dutchess and Putnam, and to that end to enter 
in and upon, at any time within three years after the passage of this act, 
any or all lands near, on, adjacent or contiguous to any of the said sources 
of water supply, and to abate and remove the cause of any such pollution or 
detilement.” 


This section clearly confers no power to arrest or quarantine per- 
sons. It empowers the commissioner to enter upon lands, and 
abate and remove nuisances therefrom, but none to interfere with 
or restrain individuals living upon the property. 

The act of which the plaintiff complains, and which forms the basis 
of the cause of action set forth in his complaint, was, therefore, one 
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wholly outside of any power conferred by Jaw upon the commissioner 
of public works, and for it the city was not Jiable. 
The judgment must be affirmed, with costs. All concur. 


ROBERTSON v. NEW YORK PRESS CO., Limited, et al. 
(Supreme Court, Appellate Division, Second Department. February 11, 1896.) 


LisgL—PLEADING—-PUBLICATION—RESULTANT DAMAGES. 

n an action for libel, a complaint which alleges that, immediately after 
the publication of the matter complained of, an investigation “of all the 
matters contained in said publication’? was ordered, and that plaintiff was 
compelled to attend such investigation as a party, at great expense to him- 
self, and that “such result * * * was intended * * * and con- 
templated by said defendants when said defamatory matter was pub- 
lished by them,” does not allege that the publication caused the investi- 
gation. 


Appeal from special term. 

Action by George W. Robertson against the New York Press Com- 
pany, Limited, and Lemuel E. Quigg, for damages for libel. From 
an order denying defendants’ motion to strike out a portion of the 
complaint, defendants appeal. Reversed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


De Lancey Nicoll, for appellants. 
Charles T, Terry, for respondent. 


HATCH, J. The action is libel. The complaint, by appropriate 
allegations, sets out the alleged libel, and seeks, by certain specific 
allegations, to show special damages sustained by reason thereof. 
As alleged in the complaint, the libel was published of and concern- 
ing plaintiff in his office as a state senator of this state. The spe- 
cific allegation which is the subject of this appeal has in part been 
the subject of examination upon a motion to strike it from the orig- 
inal complaint. As therein alleged, it reads: | 

“That, immediately after said publication was made, the senate of the state 
of New York, by formal resolution adopted in open session, ordered an investi- 
gation of all the matters contained in said publication, which investigation 
continued during the period of nearly one month; and the details thereof were 
made the subject of much comment. And this plaintiff was obliged to employ. 
aud did employ, counsel in his behalf to attend upon all the hearings of said 
investigation at great expense, and to personally devote a great deal of time 
to the gathering of evidence and personal attendance upon such investigation, 
fo establish the falsity of all the matters suggested and charged by all the 
matters of such publication by defendants.” 


The court, at special term, granted the motion, and struck the alle- 
gation from the complaint. Thereupon plaintiff served an amended 
complaint, setting out the above-quoted matter in full, and adding 
thereto the following: 

“That such result of the publication, as aforesaid, of the matters hereinhe- 


fore set forth, was intended and expected by the defendants herein, and con- 


paar incg by said defendants, when said defamatury matter was published 
em,” 
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The present motion to strike out this allegation failed, and plain- 
tiff, by this appeal, brings it to our attention. The learned court 
below held that the allegation was sufficient for the purpose of show- 
ing special damage, and was, therefore, a relevant allegation. This 
ruling was clearly at variance with the former decision, as the effect 
of that ruling was to hold the allegation irrelevant to the issue. The 
learned court upon the present motion stated: “The allegation, in 
connection therewith, * * * that the defendants intended to 
cause such a result, * * * is harmless.” These decisions leave 
the matter in some confusion. According to the former decision, 
the allegation was irrelevant, and was striken out. According to 
the latter decision, the former allegation was relevant, and the 
amendment bad, though harmless. It is noticeable that, in the first 
pleading, there is no allegation that the investigation was in any way 
caused by the publication complained of. It might have been occa- 
sioned by many other considerations, with which the publication had 
nothing todo. The law does not hold a party responsible unless his 
act produced the injury. And the fact that the act produced the 
injury must be alleged; otherwise, there is nothing to show any con- 
nection between the two. Olmsted v. Miller, 1 Wend. 506; Beach v. 
Ranney, 2 Hill, 309. The precise question was before the supreme 
court in the Fifth department, where this allegation of the com- 
plaint was held bad, and was stricken out. Raines v. Press Co. 
(Sup.; not yet officially reported) 37 N. Y. Supp. 45. We do not 
think that the amendment has in any substantial manner changed 
the complaint in this respect. It still lacks the essential allegation 
that what was done was produced by defendants’ act. If, in fact, 
the publication was not the cause of the investigation, then no lia- 
bility on account thereof attaches to defendants, without regard to 
what they contemplated or intended. As arule of evidence, what 
was done and what followed may establish one as the sequence of 
the other; but, as a rule of pleading, the relation between the two, 
that the act produced the result, must be averred with certainty. 
This allegation fails in that respect. It is therefore irrelevaut to 
the issue, and should be stricken out. 

Order appealed from should be reversed, and motion granted, with 
$10 costs and disbursements. All concur. 


(1 App. Div. 219.) 
WINTRINGHAM v. WHITNEY. 
(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


1. APPEA.—OBJECTIONS WAIVED. 

Where a demurrer to a counterclaim, drawn under Code Civ. Proc. § 44H, 
providing that plaintiff! may demur to a counterclaim, or a defense con- 
sisting of new matter contained in the answer, on the ground that it is 
insutiicient in law on the face thereof, is treated by the trial court and 
counsel as sufficient in form, it will not be held insutticient on appeal, 
on the ground that it does not specify the particular objections to the 
counterclaim, as required by sections 445, 496. 

2. COUNTERCLAIM CONTAINING DENIALS—WHEN DEMURRABLE. | 

A demurrer will lie to a counterclaim containing denials the effect of 
which is to negative the existence of any relation between defendant and 
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plaintiff, and thus show that the cause of action relied on as a counter- 
claim could not arise out of the contract or transaction set forth in the 
complaint as the foundation of plaintiff’s claim, and could not have been 
connected with the subject of the suit. Fletcher v. Jones, 19 N. Y. Supp. 
47, 64 Hun, 274, disapproved. 


Appeal from special term. 

Action by Henry C. Wintringham against Frederick C. Whitney 
to recover for services rendered by plaintiff for defendant, in which 
defendant filed a counterclaim. From an interlocutory judgment 
entered on a decision sustaining a demurrer to the counterclaim, 
defendant appeals. Affirmed. 

Argued before BROWN, P. J., and PRATT, BARTLETT, and 
HATCH, JJ. 


Irving M. Dittenhoefer, for appellant. 
R. Burnham Moffat, for respondent. 


BARTLETT, J. For a first cause of action the complaint in this 
ease alleged that the plaintiff was a yacht and boat builder, doing 
business in the city of Brooklyn; that the defendant was the owner 
of the sloop yacht White Wings; that between the 25th day of 
Jane and the 30th day of August, 1890, the plaintiff, at the request 
of the defendant, performed certain work, furnished certain ma- 
terials, and laid out sundry sums of money upon the said yacht, of 
which an account was duly rendered to the defendant; and that 
the reasonable value of such services and materials, together with 
the money expended, was $309.49, no part of which sum had yet 
been paid, although duly demanded. The defendant, in his answer, 
alleged that he had no Knowledge or information sufficient to form 
a belief as to whether the plaintiff was a yacht and boat builder. 
doing business in the city of Brooklyn, and therefore he denied 
that allegation. He also denied positively each and every other 
allegation set out in the complaint as constituting the first cause of 
action. For a further and separate answer and defense to the first 
alleged cause of action, and by way of counterclaim, after reiterat- 
ing, realleging, and reasserting the denials already mentioned, the 
defendant alleged as follows: 

‘That the plaintiff was, at the times hereinafter mentioned, and at the times 
mentioned and referred to in the complaint, a yacht and boat builder, and 
also engaged in the business of taking charge of yachts for hire at his ship- 
yard in the city of Brooklyn; that the said plaintiff, in connection with, and 
as part of the arrangement or contract claimed to have been made by him 
for the performance of, certain work, labor, and services, and the furnish- 
ing of certain materials in and upon the yacht White Wings, as alleged in 
the complaint, agreed, among other things, to take charge of said yacht White 
Wings at his shipyard, or dock adjacent thereto, at the foot of Fifty-tifth 
street, in the city of Brooklyn, at an agreed compensation, and to take ex- 
traordinary and good care of the said yacht during the continuance of the 
said bailment; that the plaintiff so negligently and carelessly conducted him- 
self with respect to the said yacht, and so grossly violated his said contract 
in reference to the care of the same, that the said yacht was greatly dam- 
aged, by having her starboard bow stove in, and her forward timbers loosened 
and strained, and various other damage done, so that the said yacht became 
unfit for use and unseaworthy, and sustained damages in the sum of $500.00; 
that the said counterclaim and cause of action existed at the time of the com- 
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mencement of this action and the said cause of action arose out of the trans- 
action set forth in the complaint as the foundation of the plaintiff's claim, 
and is connected with the subject of the action.” 


To the counterclaim thus pleaded the plaintiff demurred, on the 
ground that the same was insufficient in law upon the face thereof. 
The court below rendered a decision sustaining the demurrer, and 
from the interlocutory judgment entered thereon the defendant has 
appealed to this court. 

The first point made by the appellant is that the demurrer is de- 
fective, because it merely states that the counterclaim is insufficient 
in law upon its face, and does not specify the objections to the 
counterclaim, as required by section 490 of the Code of Civil Pro- 
cedure. That section provides that the plaintiff may demur to a 
counterclaim upon which the defendant demands an affirmative 
judgment, where one or more of five several objections (which are 
specified in the section) appear on the face of the counterclaim. Sec- 
tion 496 requires a demurrer taken under the previous section to 
distinctly specify the objections to the counterclaim, and provides 
that otherwise the demurrer may be disregarded. There is no doubt 
that strict practice would have required the plaintiff herein to dis- 
tinctly specify one or more of the objections mentioned in section 
495, inasmuch as the counterclaim to which he demurred was one 
upon which the defendant demanded an affirmative judgment, and, 
therefore, fell within the purview of the section. The demurrer, 
however, was evidently drawn under section 494 of the Code of Civil 
Procedure, which relates to a counterclaim upon which no affirma- 
tive judgment is demanded. That section provides that the plain- 
tiff may demur to a counterclaim or a defense consisting of new 
matter contained in the answer, on the ground that it is insufficient 
in law upon the face thereof. A demurrer under that section, on 
that ground, is practically the same thing as a demurrer under sec- 
tion 495, specifying the objection that the counterclaim does not 
state facts sufficient to constitute a cause of action. That the court 
and counsel regarded it in this light may be inferred from the fact 
that no objection to the form of the demurrer is disclosed by the 
record. The case appears to have been argued and decided below 
on the assumption that the demurrer was sufficient in form, and, in 
the absence of objection, that they thought it was properly so re- 
garded. Weare also satisfied that judgment was properly rendered 
against the defendant on the demurrer. The counterclaim begins 
by adopting certain denials, the effect of which is to totally discon- 
nect the defendant from any of the transactions which are set out 
in the complaint as constituting the first cause of action. It then 
proceeds to aver, in substance, that the plaintiff agreed to take 
charge of the vacht White Wings, at its shipvard in the city of 
Brooklyn, at an agreed compensation, and to take good and extraor- 
dinary care of the said yacht, but conducted himself so negligently 
and carelessly in respect to the vessel that she was damaged to the 
extent of $500. It is impossible to perceive how these averments, 
if true, can possibly affect the defendant. or give him any claim or 
cause of action against the plaintiff; fur, as a part of the very 
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same counterclaim, he has denied any ownership of the yacht in 
question, and there is not anything in his pleading to indicate that 

he had any interest whatever in the vessel. The counterclaim is 

not aided at all by the allegation in the last clause that it existed 

at the time of the commencement of the action, and arose out of the 
transaction set forth in the complaint as the foundation of the 
plaintiff's claim, and was connected with the subject of the action. 
No effect can be given to those statements as allegations of fact, 
in view of the previous denials disconnecting the defendant from the 
yacht and the plaintiff’s claim by reason of his work upon it. In 
the case of Flech.er v. Jones, 64 Hun, 274, 19 N. Y. Supp. 47, the 
general term of the First department held that a defense which 
contained a general denial was not demurrable, and the appellant 
cites that decision in support of the proposition that a demurrer 
never lies to a pleading which contains denials of the complaint. 
We think this proposition is too broad to be an accurate statement 
of the law. A demurrer to a defense which consists in part of a 
general denial cannot be sustained; but there is no reason why a 
demurrer may not be well taken to a counterclaim containing de- 
nials the effect of which is to negative the existence of any relation 
between the defendant and the plaintiff, and thus show that the 
cause of action relied upon as a counterclaim could not have arisen 
out of the contract or transaction set forth in the complaint as the 
foundation of the plaintiff’s claim, and coudd not have been connect- 
ed with the subject of the suit. Ordinarily, it is true, denials are 
no part of a counterclaim (Foley v. Bank [Com. Pl.] 33 N. Y. Supp. 
414), but the pleader who has chosen to incorporate them in a 
counterclaim cannot successfully object to their being so considered. 

The interlocutory judgment should be affirmed, with costs. All 
concur, 


(1 App. Div. 248.) 
DRAKE et al. v. VILLAGE OF PORT RICHMOND. 


(Supreme Court, Appellate Division, Second Department. February 4, 1890.) 


APPEAL—PRESUMPTION IN FAVOR OF JUDGMENT. 

On an appeal from a judgment declaring an assessment void, and can- 
celing it, as a cloud on plaintiffs’ title, it appeared that defendant adiit- 
ted that the assessment was void, and alleged that plaintiffs were not, 
therefore, entitled to a judgment of cancellation; that the trial court 
found that the contract for which the tax was levied had been, by the 
general term of the supreme court, adjudged illegal and void. The evi- 
dence was not brought up, and the appeal book did not disclose that such 
decision appeared of record anywhere in connection with the assessment 
roll. Held that, the tinding being capable of two constructions, the one 
sustaining the judgment would be adopted. 


Appeal from special teri. 

Action by J. Sterling Drake and Edmund M. Post against the vil- 
lage of Port Richmond, to set aside an assessment, as a cloud on 
plaintiffs’ title. From a judgment in favor of plaintiffs, defendant 
appeals, A ftirmed. 

Argued before BROWN, P. J.. and PRATT, BARTLETT, and 
HATCH, JJ. ; 
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William Allaire Shortt, for appellant. 
Benjamin Estes, for respondents. 


BARTLETT, J. The plaintiffs are owners of certain lots in the 
village of Port Richmond. These lots were assessed for construct- 
ing an outlet to a village sewer. The plaintiffs, claiming that the 
assessment was illegal and void, brought this action to have it can- 
celed and annulled, and the apparent cloud upon their title thus re- 
moved. The alleged illegality consisted in including in the assess- 
ment a sum for the expense of work done on the sewer outlet under a 
former proceeding, which former proceeding had been adjudged void 
by the general term of the supreme court. The defendant does not 
dispute the invalidity of the assessment which is attacked in this 
suit, but asks us to reverse the judgment on the ground that the 
assessment was void on the face of the record, and therefore did not 
constitute an apparent lien or cloud on the plaintiffs’ title, so as to 
justify the granting of equitable relief. The appeal papers do not 
contain the evidence in the case. There is nothing before us but the 
summons and pleadings, the findings and decision of the trial judge, 
the exceptions, and the notice of appeal. In order, therefore, to sus- 
tain its position, the defendant must be able to point out something 
in the record which shows that the invalidity of the assessment pro- 
ceedings is apparent upon the face thereof; that is to say, can be 
ascertained from an examination of the assessment roll itself, so that 
any person, in examining it, would be told that the assessment was 
void at the same time that he ascertained that there was any assess- 
ment at all. I am unable to discover anything in the appeal book 
which makes it clear that the assessment is thus shown to be void 
upon its face. Indeed, there is a distinct admission in the pleadings 
that the assessment isa lien. In paragraph 18 of the complaint it is 
alleged that “said assessment is an apparent lien and cloud upon the 
title of the property of these plaintiffs aforesaid, greatly to their 
damage and injury”; and in paragraph 10 of the answer the defend- 
ant admits “that the assessment mentioned in paragraph 18 of the 
complaint is a lien upon the title of the property of the plaintiffs, 
but denies, on information and belief, that the same is greatly to the 
damage and injury of said plaintiffs, or either of them.” The 
learned counsel for the appellant argues that the trial court, in the 
findings of fact numbered 7, 8, 9, and 10, explicitly and affirmatively 
found that the item for previous construction, and the unauthorized 
action of the board, appear on the minutes in the contract, and on 
the face of the assessment roll. We do not so understand those 
findings. They do show the fact that the expense of work done on 
the sewer outlet under a former proceeding was included in the con- 
tract, but they do not show that the facts rendering the insertion of 
this item illegal appear on the minutes of the board of sewer commis- 
sioners, or on any record of the assessment. Thus, in the finding 
numbered 7 it is declared that the former proceeding had been, by 
the general term of the supreme court, adjudged illegal, null, and 
void. As we interpret this, it means simply that such a decision had 
been made, not that the fact that such decision had been made ap- 
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peared of record on the minutes of the sewer commissioners, or any- 
where in connection with the assessment roll. If the findings of 
the trial court are capable of two interpretations on an appeal which 
does not bring up the evidence, the appellate court is bound to adopt 
that constraction which will sustain the judgment. Even if we 
entertained more doubt than we do as to the proper interpretation 
of the findings in the present case, the application of this rule would 
require an affirmance of the judgment. Judgment attirmed, with 
costs. All concur. 


WHITE v. WILSON, 
(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


DiscovERY—EXAMINATION BEFORE TRIAL. 

In an action to recover royalties under a contract providing for a cer- 
tain royalty for each week during which defendant should produce a cer- 
tain libretto, defendant, on examination before trial, may be compelled 
to disclose the number of representations of the libretto given by him. 


Appeal from special term, New York county. 

Action by Joseph H. White against Francis Wilson to recover 
royalties on the productions by defendant of a libretto. From an 
order denying a motion to vacate an order for examination before 
trial, defendant appeals. Modified. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, JJ. 


W. D. Leonard, for appellant. 
W. F. Severance, for respondent. 


PER CURIAM. The only point upon which the plaintiff really 
requires the testimony of the defendant is with regard to the num- 
ber of representations given by the latter of the riyal versions of 
his assignor’s librettos. The plaintiff cannot know the facts on 
this head, nor has he the means of readily proving them. The de- 
fendant, of course, knows just when and where the productions in 
question were given. If the plaintiff is right in his general conten- 
tion, he will be entitled to the specific sum of $50 per week for 
very week during which the defendant produced other adapta- 
tions of the pieces already adapted by plaintiff's assignor under the 
contracts sued upon. The examination should, however, be limited 
to this one specific subject. 

The order appealed from should be modified so far as to require 
the examination of the defendant upon the point indicated, and, as 
nodified, affirmed, without costs to either party. | 


INGRAHAM, J., taking no part. 
V.07N.Y.6.n0.2—13 
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(15 Mise. Rep. 489.) 
GOLDENSON v. LAWKENCE et al. 
(City Court of New York, General ‘erm. January 28, 1896.) 
1. WAREHOUSEMEN—TITLE TO Goops STORED—EVIDENCE. 

In an action against a warehouseman, for conversion of goods stored In 
the name of plaintiff, the defense that one S. had obtafmed the goods by 
fraud from W., who replevied them from defendants, and that notice there- 
of was given to plaintiff, is not sustained by the evidence, where it appears 
that 8., before he obtained the goods, became indebted to plaintiff; that 
plaintiff obtained money by mortgaging her property, and loaned it to S.; 
and that, afterwards, she demanded payment from S., who told her that he 
did not have the money, but that he would give her part of his stock, and 
accordingly transferred to her the goods in question. 


2. EVIDENCE—DOocUMENTS. 

On an issue as to whether a transfer of goods to plaintiff to secure an 
alleged debt from the transferror was in good faith, a mortgage given by 
plaintiff on ber property, accompanied by a coupon interest note, and 
memorandum of expenses of executing the mortgage, and a draft for the 
net proceeds of the mortgage in favor of the transferror, are admissible in 
evidence, 


Appeal from trial term. 

Action by Eva L. Goldenson against Chester R. Lawrence and 
others for conversion. From a judgment entered on a verdict in 
favor of plaintiff, and from an order denying a motion for a new trial, 
defendants appeal. Aftiirmed. 

Argued before CONLAN, FITZSIMONS, and BOTTY, JJ. 


Goodrich, Deady & Goodrich, for appellants. 
David Leventritt, for respondent. 


CONLAN, J. Appeal from a judgment entered upon a verdict 
‘and from an order denying a motion for a new trial. 

This action was brought to recover damages for the conversiou 
of 16 casks of soda ash, valued at $500. The answer, as originally 
interposed, admitted the delivery to the defendants (who were ware- 
housemen) of 16 casks of soda ash, and that the plaintiff tendered the 
warehouse receipt therefor, and the storage, amounting to $12, and 
demanded redelivery thereof, and also admitted the partnership of 
the defendants, and denied all the other allegations of the complaint. 
Pursuant to an order made herein on the 21st day of March, 1892, 
the defendants were permitted to serve an amended answer, which 
added a seventh subdivision or paragraph to the original answer 
‘ttheretofore served. This seventh paragraph constituted a separate 
‘and distinct defense, and alleges, in substance, that the soda ash 
-in question was obtained by fraudulent practices and representations 
‘made by one Solomon Seligman to the firm of Welch, Holme & 
Clarke, which firm replevied the goods in question from the defend- 
ants, and that notice thereof was given to the plaintiff. At the 
time of the granting of this order the defendants entered into a writ- 
ten stipulation with the plaintiff, which is found at folio 39 of the 
printed case, as a condition of allowing the amendment to the an- 
swer, whereby it was provided, among other things: 

“That if, at the close of the testimony, no evidence shall appear upon the 
-minutes of the court that the plaintiff was the owner or holder, tor full value, 
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of the soda ash, and also if no evidence shall appear upon the minutes of the 
court that the plaintiff, when she parted with such value, had knowledge or 
notice of the facts connected with the purchase or procurement, by one NSolo- 
non Seligman, from the tirm of Welch, Holme & Clarke, of the soda ash re- 
ferred to in the complaint, then and in that event all testimony that shall have 
been admitted in evidence to sustain the allegations of the seventh paragraph 
of the amended answer shall be stricken out upon plaintiff’s motion; the trial 
then to proceed as if paragraph 7 were omitted and stricken out.” 


Upon the trial of the action it appeared that one Solmon Seligman 
became indebted to the plaintiff in March, 1891, in the sum of $500 
for money loaned, and that the soda ash in question was not bought 
by Seligman until May, 1891; so that, at the time of the creation of 
the indebtedness of Seligman, knowledge or notice of any fraud on 
the part of Seligman in the procuring of the soda ash could not 
have been imparted or imputed to her (the plaintiff), The trans- 
action had not taken place. 

To support the good faith of the loan by plaintiff to Seligman, the 
plaintiff put in evidence a mortgage given by her, jointly with her 
husband, upon land purchased by her money, accompanied with a 
coupon interest note, and a memorandum of the expenses attend- 
ing the execution of the mortgage, which amounted to $36.90, leav- 
ing, a8 proceeds of the loan, $493.10, which amount was handed to 
Seligman in a draft, he agreeing to pay the expenses, amounting to 
$39.09, as a condition of obtaining the loan from the plaintiff, who 
was his sister. This evidence is undisputed. Subsequently, as 
appears from the evidence, the plaintiff desired repayment of the 
loan, and called upon Seligman for that purpose at his place of busi- 
ness, and demanded the money; but Seligman said he did not have it, 
but, if she desired payment then, he would turn over to her some of 
lis stock, and it was agreed that she should have 16 casks of soda 
ash in payment, and the same were turned over to her at that time, 
ind were afterwards sent, in her name, E. L. Goldenson, to the 
defendants’ warehouse, and they issued their warehouse receipt there- 
for. The conversation between plaintiff and Seligman was corrob- 
orated by the witness Londe. This testimony is uncontradicted by 
thedefendants. Subsequently, the plaintiff called at the defendants’ 
place of business, tendered them the warehouse receipt that had 
een issued in the name of E. L. Goldenson, and the amount of the 
storage, and demanded the delivery to her of the property, which was 
refused. This is admitted by the answer. 

We have looked in vain for any evidence which assails the good 
faith of the loan by the plaintiff to the brother, Seligman, or that 
Imputes to her any knowledge of fraudulent transactions of Selig- 
ihn, as set forth in the seventh paragraph of the amended answer, 
and are of the opinion that the motion to strike out paragraph 7 and 
all of the testimony offered thereunder regarding the representations 
that were alleged to have been made by Seligman with reference 
tothe purchase from Welch, Holme & Clarke, at folios 270 and 271, 
Was properly granted. 

With this feature of the case eliminated, the plaintiff's title to the 
“da ash in question became undisputed in every particular. She 
had parted with her money in good faith, and, when the borrower 
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could not repay on demand, he delivered to her, in payment, the soda 
ash in question, and the same was stored for her account and in 
her name by the defendants, who issued to her thereafter their ware- 
house receipt, and on its presentation to them, they refused to 
deliver the goods which it called for, after being tendered the amount 
due for storage. 

The defendants appear to have been fully satisfied with the charge 
of the trial justice, as no exception was taken thereto; and, indeed, it 
was in all respects fair to them. 

We have examined the other exceptions taken by the defendants, 
but do not think they are of any importance to the defendants upon 
this appeal, in view of all the circumstances attending the trial of the 
case in the court below. The evidence admitted tending to show the 
good faith of the loan was, we think, properly admitted. The de- 
fendants had attacked the good faith of the transaction, and the 
documents relating to the loan were certainly the best evidence that 
could be offered; and, besides, they fully corroborate the testimony 
of the plaintiff. 

For these reasons we are of the opinion that the judgment and 
order appealed from should be affirmed, with costs. All concur. 


(15 Mise. Rep. 444.) 
JENNINGS v. LANCASTER, 
(City Court of New York, General Term. January 28, 1896.) 
1. SUPPLEMENTARY PROCEEDINGS—JURISDICTION—RETURN OF EXECUTION. 
Where plaintiff proceeds under Code Civ. Proc. § 2435, which authorizes 
the examination of a judgment debtor after the return, wholly or partly 
unsatisfied, of an execution against his property, an order for the examina- 


tion of a debtor is void unless execution had been returned at the time the 
order issued. 


2, SAaME—WAIVER OF DEFECT. 
The return of the execution, being a jurisdictional fact, is not waived 
by the judgment debtor’s appearing and submitting to an examination 
under the order without objection. 


Appeal from special term. 

Action by Catherine A. Jennings against James H. Lancaster. 
From an order adjudging defendant guilty of contempt, in having 
disposed of his property in violation of an injunction order in sup- 
plementary proceedings, issued under Code Civ. Proc. § 2435, de- 
fendant appeals. Reversed. 

Argued before BOTTY and McCARTHY, JJ. 


Charles J. Pierson, for appellant. 
Pp. M. Brown, for respondent. 


BOTTY, J. The order for the examination of the appellant as a 
judgment debtor in proceedings supplementary to execution, where- 
by he was forbidden to transfer or make any other disposition of his 
property, etc., was based on an affidavit showing, among other things, 
that an execution was duly issued to the sheriff of the county of 
New York upon a judgment recovered by the respondent, and that 
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said sheriff has returned said execution wholly unsatisfied. On the 
return day of the order the said apppellant appeared and obtained 
an adjournment of the proceedings, and on such adjourned day he 
submitted himself to an examination, and was accordingly exam- 
ined. The examination discloses the fact that, on the very day of 
his examination under said order, he had collected a claim of $1,000 
due him from Cornell & Co. for a stone crusher which he had sold 
to them previous to the granting and service of said order for his 
examination, and that he disposed of the money so received by him 
by applying the same towards the paving of debts other than the 
claim of the respondent in this action. 

Assuming that the proceedings for the appellant’s examination 
were reguiar, and that the court had jurisdiction of the subject-mat- 
ter as well as the person of the appellant, such a disposition of his 
Es was clearly in violation of the injunction order, and ren- 
ered him liable to punishment as for a contempt of court; but the 
appellant, on the motion to punish him for such contempt, objected 
to the jurisdiction of the court, upon the ground that the execution 
which had been issued had not been returned at the time the order 
for his examination was obtained. This objection, if tenable, is 
fatal to respondent’s proceeding. To entitle a judgment creditor to 
an order for the examination of a judgment debtor, he must pro- 
ceed either under the provision of section 2435 of the Code of Civil 
Procedure or section 2436 of the Code of Civil Procedure. Under the 
latter section he may examine a judgment debtor after the issuing 
of an execution against property, and before the return thereof, up- 
on proof, by affidavit, that the judgment debtor had property which 
he unjustly refuses to apply towards the satisfaction of the judg- 
Ment; whereas, under section 2435 of the Code, he may examine 
the judgment debtor after the return, wholly or partly unsatistied, 
of an execution against property. ‘The plaintiff proceeded under 
section 2485 of the Code of Civil Procedure, and to confer jurisdie- 
tion upon the judge granting the order it was absolutely essential 
that the execution should have been returned unsatisfied, in whole 
or in part, previous to the granting of said order. The fact, how- 
ever, appears to be, as shown by appellant's affidavit in opposition 
(0 the motion to punish for contempt of court for a violation of 
suid order, that said execution had not been returned by the sheriff 
at the time of the issuing of the order and examination of appellant. 
This being so, the order for appellant’s examination as a judgment 
debtor in proceedings supplementary to execution was null and 
roid, as the judge had no jurisdiction to grant the same. 

The respondent, however, contends that, inasmuch as the judg. 
nent debtor appeared and submitted to an examination under said 
order, without objection, he thereby waived all objections to the reg- 
ularity of the proceedings. Ordinarily this would be so, but juris. 
dictional defects are not thus waived. The distinction is this: 
Where a fact material to the jurisdiction really exists, though erro. 

neously, or not all, set forth in the proof, or where a tribunal can 
have jurisdiction of a given subject-matter because all the essential 
dcts for that exist, although the order or process bringing the same 
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before it may be erroneous, such defect may be waived by the ad- 
verse party, and is waived when he fails to object on that ground at 
the first opportunity, but submits to the direction of the officer who 
has, or assumes to take, charge of the proceeding. But, where a 
fact necessary to give a tribunal jurisdiction—as, in this case, viz. 
the return of an execution wholly or partly unsatisfied—does not ex- 
ist, the defect cannot be waived; for consent cannot confer juris: 
diction not vested by law. The objection can be taken at any time. 
Sackett v. Newton, 10 How. Prac. 560; Engle v. Bonneau, 2 Sandf. 
679; Dudley v. Mayhew, 3 N. Y. 9; Beach v. Nixon, 9 N. Y. 35. - It 
therefore follows that the order adjudging the appellant (judgment 
debtor) guilty of contempt of court for violating the said injunction 
order in supplementary proceedings, which, as has been shown, is 
null and void for want of jurisdiction, must be reversed. 
Order appealed from reversed, without costs. 


(lo Mise. Rep. 464.) 
PUBLISHERS’ PRINTING CO. v. GILLEN PRINTING CO. 
(City Court of New York, General Term. January 23, 1896.) 


ATTORNEY AND CLIENT—RIGHTS OF ATTORNEY—COMPROMISE RY PARTIES. 
Where the parties settle the action without notice to plaintiff's attorney, 
and he, on the day after the last day to answer, enters judgment by de- 
fault for the amount of the claim, with costs and disbursements, the mo- 
tion to set aside the judgment will be denied, and the attorney will be 
given leave to collect the amount of his costs and disbursements, under 
execution issued on the judgment. 


Appeal from special term. 

Action by the Publishers’ Printing Company against the Gillen 
Printing Company. From an order denying defendant’s motion to 
vacate and set aside a judgment by default, together with the execu- 
tion issued thereon, unless he should pay to plaintiff's attorney the 
costs and disbursements of the action, besides the sheriff’s fees. and 
that, in default of the payment of such costs and disbursements, 
plaintiff be at liberty to collect the same by levy and sale under the 
execution, defendant appeals. Affirmed. 

Argued before BOTTY and CONLAN, JJ. 


Smith & Cochrane, for appellant. 
David Solomon, for respondent. 


BOTTY, J. This action was brought to recover the sum of $291.07 
for work, labor, and services rendered, and materials furnished, the 
defendant. The summons and complaint were served on defendant 
on November 9, 1895. The time to answer expired on November 
15th. On November 16th the plaintiff’s attorney, not aware that 
any settlement of the action had been effected between the parties, 
and the defendant having made default in appearing and answering, 
entered judgment by default for the amount of the plaintiff's claim 
and interest, viz. $291.85, and $20.96, costs and disbursements,—to- 
tal, $312.81—and issued execution thereon. The defendant then 
moved at special term to vacate and set aside said judgment and 
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execution, on the ground that, on November 15th (on the day when 
the time to answer expired), the defendant had paid to plaintiff the 
eum of $291.00 in full settlement of the action, and the plaintiff and 
defendant had entered into a stipulation to discontinue the action, 
without costs to either party as against the other. The court made 
an order denying the motion, unless the defendant paid the plain- 
uffs attorney the sum of $20.96 costs, and also the sum of $27.64, 
sheriff's fees, incurred under the execution, and directed that, on 
payment of the same, the judgment be satisfied, and, in default of 
payment of such costs and disbursements, plaintiff be at liberty to 
collect the same by Jevy and sale under the execution issued in this 
action. 

In view of the fact that plaintiff's attorney had no notice of the 
settlement of the action, I think it was both regular and proper to 
enter up judgment. The defendant, having settled with the plain- 
tiff without notice to the attorney, did so at its own risk. Sucha 
settlement cannot affect the rights or claims of the attorney upon 
his client's cause of action for compensation, which are secured him 
by virtue of section 66 of the Code. It is a well-settled rule of 
practice that the attorney’s lien for costs in an action is absolute, 
and he should be protected to the fullest extent in the enforcement 
of his right in the premises. Nothing could be gained by vacating 
the judgment, and then compelling plaintiff's attorney to apply to 
the court for leave to prosecute the action for the enforcement of 
his claim for costs, which application, if granted, could only result, 
unless the attorney’s costs were paid, in a re-entry of judgment in 
plaintiff's favor, and the issuance of an execution thereon for the 
collection of the amount due the plaintiff's attorney for costs, ete. 
Under the circumstances, the order made at special term, in so far 
as it protects the attorney for the enforcement of his claim for costs 
and disbursements, incurred for sheriff's fees, etu.. was proper, 

Order appealed from affirmed, with costs. 


(lo Mise, Rep, 449.) 
HORRMAN vy. NEUMAN. 


(City Court of New York. General Term. January 28, 1896.) 


TRAL—COMMUNICATING WITH JURY AFTER RETIREMENT. 

Where the jury, after retiring, send an ofticer to the court with certain 
questions in regard to the case, it is not error for the court, though in the 
absence of counsel, to indorse on the paper containing the questions that 
be had “no further charge to make than as already charged,” and then to 
return the paper to the jury, as there was no commubpivcation between the 
court and the jury on the subject of the inquiry. 





| Appeal from special term. 
Action by Rudolph Horrman against Alexander Neuman. From 
rae order denying a motion for a new trial, plaintiff appeals. Af.- 
ed. 


Argued before CONLAN and BOTTY, JJ. 


Thompson & Allen, for appellant. 
Oppenheim & Oppenheim, for respondent. 


200 NEW YORK SUPPLEMENT, vol. 37. [City Ct. 


CONLAN, J. Appeal from an order denying the motion for a new 
trial. It appears from the printed case that, after the jury had 
retired to deliberate, one of the number sent, by an oflicer in charge, 
two questions to the court, asking further information on matters 
involved in the case. The court indorsed on the paper containing 
the questions “that he had no further charge to make than as already 
charged,” and caused it to be returned to the jury. This was in the 
absence of counsel, and it is claimed on the part of the appellant 
that this was an error for which the judgment should be reversed. 
We do not think the point contended for is sustained by the authori- 
ties cited. In Taylor vy. Betsford, 13 Johns. 487, the justice went 
into the room with the jury, at their request, and, privately and apart 
from the parties, answered questions put to him by the jury. In 
Loan Co. v. Mix, 51 N. Y. 558, the court caused to be answered the 
inquiry, “whether the witness Moffott proved positively on cross- 
examination that Harris did not leave the money on the counter,” by 

informing them that “no such question was asked.” This was in the 
- absence of the plaintiffs and their counsel. In High v. Chick, 81 Hun, 
100, 30 N. Y. Supp. 652, the justice went into the juryroom, against 
the protest of counsel for the defendant, and closed the door behind 
him, and while there answered questions as to the effect of the ver- 
dict. It will be seen that in all these cases there was some actual 
communication between the court and jury bearing on the matter 
submitted to them. In the case at bar, there was no communication 
on the subject of the inquiry. The most that can be said is that the 
court caused the information to be sent to the jury that he declined 
to communicate. It is not incumbent on a party claiming an irregu- 
larity to show that the act complained of was prejudicial, but rather 
for the person claiming the regularity of the proceeding to show that 
it was not; but where it appears affirmatively that it could not have 
affected the result, it is not a sufficient reason for directing a new 
trial. Mahoney v. Decker, 18 Hun, 365. The refusal of the court to 
instruct the jury in the present case was within the exercise of sound 
discretion, and not such an irregularity as to warrant the reversal 
of the judgment. 

Order affirmed, with costs. 





(lo Mise. Rep. 440.) 
GARBETT v. GEDNEY et al. 


(City Court of New York, General Term. January 28, 1896.) 


PARTNERSHIP—DISsOLUTION—LIABILITY OF RETIRING PARTNERS. 
Where a firm is dissolved, and some of the partners, with the knowledge 
of the retiring partners, continue the business under the old tirm name, 
the retiring partners are estopped to deny that the partnership still exists. 


Appeal from trial term. 

Action by Zachariah Garbett against William H. Gedney and an- 
other. There was a judgment in favor of plaintiff, and defendants 
appeal. Aflirmed. | 

Argued before FITZSIMONS, McCARTHY, and BOTTY, JJ. 
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George W. Poucher, for appellants. 
Johnston & Johnston, for respondent. 


FITZSIMONS, J. The only question which the defendants’ at- 
torney asked to have submitted to the jury was, “Were the defend- 
ants copartners at the time of the transactions in question?” The 
trial justice declined to submit that question to the jury, and di- 
rected a verdict in favor of the plaintiff for $1,253.46, and he was 
right in so doing. It appears, from the undisputed evidence, that 
up te about December, 1890, the defendants were copartners in busi- 
ness, and that subsequently the defendants William H. Gedney and 
son, with the knowledge of his codefendant herein, and under the 
fim name, conducted the business transactions in question by per- 
mitting the old firm name to be so used by Willam A. Gedney; and, 
business under said firm name being carried on as usual, William 
H. Gedney, the retired partner, is estopped from denying such co- 
partnership. It was his duty to see that William A. Gedney ceased 
using the old firm name, and ceased doing business under that name, 
His failure to do so precludes him from denying the copartnership, 
and he must suffer the result of his own negligence or indifference. 
The plaintiff was certainly justified in assuming that existence of 
such copartnership. Norquist v. Dalton (City Ct. N. Y.) 11 N. Y. 
Supp. 351; Dreher v. Connolly, 16 Daly, 106, 9 N. Y. Supp. 635. Be- 
sides, the case fails to contain the statement that all the evidence ig 
contained therein. We must, therefore, assume that sufficient evi- 
dence of the copartnership in question was submitted, and for that 
reason the ruling of the trial justice above referred to was proper, 

The jadgment must be sustained, with costs, All concur. 


(ls Mise, Rep. 476.) ° 
SOUTHMAYD v. JACKSON et al. 


(City Court of New York, General Term. January 28, 1896.) 


1. Parties—JOINDER—JOINT OR SEVERAL LIABILITIES. 

Where a contract of suretyship for payment of rent recites that each 
of the two tenants is to pay half the rent, and that each of the two sure- 
ties ig to be liable for only one tenant’s portion of the rent, an action can- 
hot be waintained against the sureties jointly, as Code Civ. Proc. § 454, 
permits joinder of several defendants only when they are liabie under 
the same instrument for the same demand. 

2 Distissat, op ComPLAINT—OBJECTION Frrst APPEARING ON TRIAL. 

A notion to dismiss a complaint is proper where it appears for the first 
ia on the trial that different causes of action are embraced in the com- 
plaint. 


Appeal from trial term. 

Action by Charles F. Southmayd against Charles A. Jackson and 
James D. Campbell. There was a judgment in favor of plaintiff, 
and defendants appeal. Reversed. 

Argued before FITZSIMONS and CONLAN, JJ. 


A, P.& W. Man, for appellant Jackson. 
James Armstrong, for appellant Campbell. 
A. D. Pape, for respondent. 
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FITZSIMONS, J. The plaintiff leased certain premises to Charles 
S. Campbell and Charles I. Jackson, sons of the appellants, and they 
defaulted in the payment of the rent fixed by the lease, to the ex- 
tent of $506.66 and interest. The defendants were sureties for the 
payment of the rent, but under their contract, as we interpret it, 
they are severally liable for one-half of the whole indebtedness, and 
not jointly for the whole thereof. Their said contract is as follows: 

“The above office being rented at the request of Charles A. Jackson and 
James D. Campbell, as sureties, they agree that the tenants shall pay the rent 
and perform the agreement on their part above written, without requiring 
any notice of default from the said landlord; that is to say, the tenants being 


sons of the sureties, and each tenant is to pay one-half the rent, the sureties 
being themselves only for their sons’ shares, respectively.” 


It therefore appears that the plaintiff and defendants, for the 
purpose of fixing the liability of each one of the defendants to plain- 
tiff, agreed that each one of the tenants mentioned in the lease was 
liable for one-half of the rent therein mentioned; and to that extent, 
and for the shares of their respective sons, the defendants severally 
bound themselves to pay any rent unpaid. The plaintiff and the de 
fendants, of course, had the right to fix the extent of the liability 
of the defendants, and limit the same. This was done in the surety 
clause under consideration, and, no matter what was the liability of 
the lessees, the defendants can only be held, under the contract they 
made, to the limit thereof, but no further. They plainly fixed the 
limit by saying that each defendant would pay one-half of the whole 
rent due. That is the plain intent and meaning of the contract with 
plaintiff. 

The trial justice should have granted the motion made by the de- 
fendants’ attorneys, severally, at the close of the case, to dismiss the 
complaint. The complaint herein was sufficient and definite, and 
therefore the defendants were not required to move to make the 
complaint more definite; and certainly they could not have de- 
murred thereto, as suggested by respondent’s attorney. Their ob- 
jection was made at the trial, when, for the first time, they could 
properly object to the sufficiency of the plaintiff’s cause of action, 
because there, for the first time, its infirmity and insufficiency ap- 
peared. 

The complaint should have been dismissed, upon the defendants’ 
motion, because different causes of action were embraced in the 
complaint. The objection also appeared for the first time when the 
surety clause in question was offered in evidence at the trial, and 
the defendants, as we have pointed out, were each liable for one- 
half of the rent. Each defendant was liable for a claim or demand, 
but not the same claim or demand; and each defendant was liable, 
as the surety clause runs, for his son's share, and it was therein 
agreed that such share would be one-half the sum due. Although 
the demand against each defendant would be for the same sum, and 
was based upon the same written instrument, yet we believe that 
the cause of action against each defendant was separate and distinct. 
Section 454 of the Code permits a plaintiff only to join as defendants 
in the same complaint several persons where they are liable under 
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the same instrument for the same demand, which is not the case, as 
we have endeavored to show. 

For the reasons given the judgment must be reversed, and the 
complaint dismissed, with costs. This disposition is made because, 
under our rulings, it is not possible for the plaintiff to succeed upon 
anew trial. It would therefore be useless to order one. 


(15 Mise. Rep. 459.) 
WILDER v. NEW YORK BANK-NOTE CO, 


(City Court of New York, General Term. January 28, 1896.) 


CouNTERCLAIM--PLEADING—REPLY. 

In an action for legal services, defendant alleged. as a counterclaim, that 
plaintiff had collected money for defendant in another case, and had neg- 
lected to pay it over. Plaintiff replied, admitting the receipt of the money 
specified In the answer, but alleged that it bad been applied in satisfaction 
of other claims for services rendered by plaintiff to defendant. Held, that 
the reply did not contain a counterclaim, but merely denied defendants 
counterclaim, and set forth new matter not inconsistent with the complaint. 


Appeal from trial term. 

Action by William R. Wilder against the New York Bank-Note 
Company. From a judgment entered on a verdict in favor of plain- 
tiff, and from an order denying a motion to set aside the verdict and 
for a new trial, defendant appeals. Affirmed. 

Argued before BOTTY, FITZSIMONS, and McCARTHY, JJ. 


Lyon & Smith, for appellant. 
Rudd & Hunt, for respondent. 


BOTTY, J. This action was brought by the plaintiff, an attor- 
hey and counselor at law, as assignee of the firm of Rudd, Hunt & 
Wilder, attorneys and counselors at Jaw, of which said firm the 
plaintiff was a member at the time of its dissolution. When the 
partnership was dissolved the remaining members of the firm as- 
signed to plaintiff the cause of action in suit. The plaintiff's claim 
arises out of certain specific services rendered by plaintiff's former 
law firm to the defendant, which are particularly set forth in 
plaintiff's bill of particulars. The amount of the claim is for $1,- 
199.39, less the sum of $742.34 paid on account thereof, leaving a 
balance due amounting to $417.05. On the trial of this action no 
serious attempt was made by the defendant to dispute the rendition 
of the services, or the value thereof. The defendant, however, by 
way of defense, among other things, set up a counterclaim for $400, 
for moneys collected by the plaintiff for the defendant from the 
Shore-Line Railroad Company in settlement of a claim which the 
defendant had against it, and which had been placed in the hands 
of plaintiff's firm for prosecution and collection, and charged the 
plaintiff with wrongfully retaining and refusing to pay over said 
sum to the defendant, after demand duly made therefor. The plain- 

lif, replying to said counterclaim, denied each and every allegation 

tontained in said answer constituting such counterclaim, but ad- 
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mitted that on or about January 25, 1893, he collected said sum of 
money from the Shore-Line Railroad Company, to and for the use 
of defendant; but he alleges that thereafter, and on or about Feb- 
ruary 11, 1893, he, on behalf of his firm, duly accounted for the same 
to the defendant, and rendered to it a bill or statement of account 
at or about said last-named date, a true copy of which was annexed 
to said reply, and formed part thereof. The reply, in substance, 
shows that plaintiff’s firm claimed there was due it a balance of 
$234.68 for services rendered in a suit brought in the supreme court 
by one Ezekiel C. M. Rand against the New York Bank-Note Com- 
pany and George H. Kendall; to amount as per bill rendered Janu- 
ary 1, 1893, in Re Transfer of Greenwich Street Property, $14.50; 
and to amount as per bill rendered in suit of New York Bank-Note 
Company against Shore-Line Railroad Company, $71.97; total, 
$321.15,—and that said firm received from said Shore-Line Railroad 
Company the sum of $400, which was applied by said firm on account 
of said claim for services, leaving a balance in its hands to the credit 
of the defendant amounting to $78.85, which amount was sent to 
the defendant. This amount, however, the defendant declined to 
accept, claiming that plaintiff’s firm had no right to fix its own fees 
in such manner, On the trial of this action the defendant moved 
for judgment in its favor upon the pleadings for $33.45; being the 
difference between the amount of defendant’s second counterclaim 
and interest, amounting to $433.45, and the amount of plaintiff's 
claim, to wit, $400. The contention of the defendant was that plain- 
tiff could not litigate this claim for $234.68 in the bank matter, un- 
less pleaded in his complaint. This motion was denied, and excep- 
tion duly taken thereto. 

The question which thus presents itself at the outset is, do the 
matters contained in the reply set up a defense to such counter- 
claim? Or do they constitute an independent counterclaim against 
the defendant? Code Civ. Proc. § 514, prescribes what a reply 
must contain, viz.: 


“Where the answer contains a counterclaim, the plaintiff if he does not de- 
mur, may reply to the counterclaim. ‘The reply must contain a general or 
specitic denial of each material allegation of a counterclaim, controverted by 
the plaintiff, or of any knowledge or information thereof sutticient to form a 
belief; and it may set forth in ordinary and concise language without repeti- 
tion new matter not incansistent with the complaint constituting a defense to 
the counterclaim.” 


This provision does not authorize a counterclaim in express words, 
nor is any authorized by implication from the permission granted 
to plead new matter “constituting a defense to the counterclaim,” 
for new matter constituting a defense is distinguished in the Code 
from new matter constituting a counterclaim. The omission of 
the term “counterclaim” from the prescribed contents of a reply 
must be regarded as prohibiting such a plea ina reply. The plain- 
tiff’s reply, however, does not contain a counterclaim, but a denial 
of the defendant's counterclaim, and sets forth new matter, not in- 
consistent with the complaint, tending to show that there was no 
conversion. Such pleading is permissible under the Code, which 





City Ct.) WILDER Vv. NEW YORK BANK-NOTE CO. 205 


permits the plaintiff, in his reply, to set forth new matter, not incon- 
sistent with the complaint, constituting a defense to the counter- 
claim. 

The defendant contends, however, that plaintiff having sued for 
certain services rendered to defendant between certain periods des- 
ignated in the complaint, which said services are specifically set 
forth in the bill of particulars furnished by the plaintiff, he was in 
duty bound to include the charges for services in the Rand, Green- 
wich Street Property. and Shore-Line Railroad Company cases, ren- 
dered by the plaintiff's firm (which are not embraced in the com- 
plaint and plaintiff's bill of particulars) during said period, and to- 
wards the payment of which plaintiff's firm applied the moneys col- 
lected by it in settlement of the Shore-Line Railroad case. The 
plaintiff was under no obligation so to do, as the services so ren- 
dered and paid for were independent of the services for which suit 
was brought, and constituted no part thereof. It was therefore 
competent for the plaintiff to plead the application of the moneys 
Which he is charged with having converted by way of defense to de- 
fendant’s counterclaim, and to give evidence in substantiation of 
such plea. 

As to the contention of the defendant that the charges in the 
Rand matter were for services rendered either to Mr. Kendall, or to 
him jointly with the defendant, it appears from the record that the 
services rendered were in fact for the benefit of the defendant, and 
were so regarded by the defendant, through its president and princi- 
pal stockholder, Mr. Kendall; and the same was therefore properly 
submitted to the jury. 

The question as to whether the agreement made between the 

plaintiff and the defendant, dated July 19, 1891, and marked “De 
fendant’s Exhibit No. 6,” by the terms of which the plaintiff agreed 
that his fees for the current litigation, and such other litigation with 
which he might be intrusted by the defendant and Mr. Kendall, 
should be such as should meet the approval of Mr. Kendall, and, if 
any question should arise regarding the amount of such charges, the 
said Kendall should be privileged to nominate such sum “as shall 
be satisfactory to him,” was abrogated between the parties, as well 
as the question of the rendition of the services in the Rand, Green- 
wich Street Property, and Shore-Line Railroad cases, and its value, 
and the application in part of the moneys collected by plaintiff's 
firm in the Shore-Line Railroad case towards the payment of such 
services, was likewise properly submitted to the jury. 
_ The denial of defendant's motion for judgment upon the plead- 
ings, as well as of the motion for a dismissal of the complaint, and 
the denial of the motion for the direction of a verdict in favor of the 
defendant for $452.25, was proper. and the admission and exclusion 
of evidence were in accordance with the established rules of evidence 
and practice. 

The exceptions taken to the judge’s charge are untenable, as the 
charge was fair, full, and complete, covering all questions of law 
and fact, and the same was in no wise prejudicial or unfair towards 
the defendant. 
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The verdict of the jury being in accordance with the law and facts, 
‘the same should stand. The judgment and order appealed from 
must therefore be affirmed, with costs. All concur. 


a”. 





(15 Mise. Rep. 479.) 
KLINKOWSTEIN v. GREENBERG. 


(City Court of New York, General Term. January 28, 1896.) 


REPLEVIN—BonD FOR REDELIVERY OF CHATTEIS. 

Code Civ. Proc. § 17U0U, provides that, on receipt by the sheriff of the 
affidavit, etc., he must take into possession the chattels described in the 
affidavit. Section 1706 provides that defendant, by giving a proper un- 
dertaking, may compel the sheriff to redeliver a chattel. Held th t. where 
chattels not specitied in the aftidavit referred to in section 1700 a:e seized, 
defendant’s remedy is not by giving a bond for the redelivery of such chat- 
tel, but he should proceed against the sheriff as a trespasser. 


Appeal from special term. 

Action by Alexander Klinkowstein against Samuel Greenberg. 
From an order approving defendant’s counter bond, plaintiff appeals. 
Reversed. 

Argued before FITZSIMONS and CONLAN, JJ. 


A. H. Berrick, for appellant. 
Jacob Barnett, for respondent. 


CONLAN, J. This is an appeal from an order approving an under- 
taking or counter bond on the part of the defendant, in an action of 
replevin, to prevent the delivery of chattels to the plaintiff. A care- 
ful reading of the undertaking satisfies us that the defendant has mis- © 
taken his remedy. Section 1700 of the Code of Civil Procedure pro- 
vides that, upon the receipt by the sheriff of the affidavit, undertaking, 
and requisition in replevin, he must take into his possession the chat- 
tels described in the affidavit. Section 1704 provides how the de- 
fendant may rebond the chattels from the sheriff; and upon the 
approval of a proper undertaking by the court, the sheriff (section 
1706) is compelled to redeliver the chattels to the defendant. It will 
be observed, however, that these sections only apply to chattels or 
property described in plaintiff's affidavit, and for the obvious reason 
that the sheriff is limited in his official action to the requisitions con- 
tained in the process he has to execute. 

The undertaking given by the defendant on his claim for redelivery 
is as follows: 

“Whereas, the plaintiff in this action has claimed the delivery to him of 
certain chattels, specified in the afttidavit made on behalf of the plaintiff for 
that purpose, of the alleged value of $331.20, and has caused certain other 
property not mentioned in said affidavit, of the value of $325, to be replevied 
by the sheritf of the city and county of New York, pursuant to chapter 14 of 
the Code of Civil Procedure, but as the same has not yet been delivered to 
the plaintiff; and whereas, the defendant is desirous of having the said chat- 
tels so replevied returned to him: Now, therefore, we, the undersigned, Davis 
Hitner, of No. 18 Suffolk St., of the city of New York, and Solomon Bluck, 
of 190 Stanton street. in the city of New York, in consideration of the premises, 


pursuant to the statute in such cases made and provided, do hereby jointly 
and severally undertake and become bound to the plaintiff In the sum of 
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$670 for the delivery of the said chattels described in said affidavit of the 
plaintiff, if delivery thereof be adjudged, or if the action abates In consequence 
of the defendant’s death, and for the payment to him of any sum which the 
judgment awards against the defendant.” 

The undertaking does not recite that any part of the property de- 
scribed in plaintiff's affidavit was taken by the sheriff, but that other 
and different property was replevied, and that the defendant desires 
areturn of the property so replevied. The obligation of the sureties 
is to the effect that they undertake to become bound to the plaintiff 
in a certain sum for the delivery of the chattels described in the 
afidavit of the plaintiff, if delivery thereof be adjudged. The sure- 
ties assume no obligation, except for the property described in the 
plaintiff's affidavit; and as it is not claimed, in the undertaking, that 
any chattels so described were taken, the obligation of the sureties 
is therefore void, and the order of approva) of the sufficiency of the 
sureties, who have assumed no binding obligation, is nugatory and of 
no effect. Upon the face of the papers before us, the defendant’s 
remedy would seem to be against the sheriff as a wrongdoer, rather 
than under the Code, which presupposes the sheriff to have kept with- 
in the scope of his official duties. 

The order appealed from should be reversed, with costs, without 
prejudice to any application the defendant may make to correct the 
undertaking. 





(1) Mise. Rep. 471.) : 
ADLER vy. GERMANIA FIRE INS. CO. 


(City Court of New York, General Term. January 28, 1896.) 


IssvRANCE—CONDITIONS— MORTGAGES. 

The execution and delivery in escrow of a mortgage on insured prop- 
erty is not a breach of a condition in the policy against incumbrances 
idee the event in which the mortgage was to become operative never 

ppened. 


Appeal from trial term. 

Action by Harris B. Adler against the Germania Fire Insurance 
Company on a policy of insurance. There was a judgment in favor 
of plaintiff, and defendant appeals. Affirmed. 

Argued before FITZSIMONS, McCARTHY, and BOTTY, JJ. 


Emest Hall, for appellant. 7 
J. L. Weinberg, for respondent. 


_ FITZSIMONS, J. In view of the charge of the trial justice, the 
jury must have determined that the chattel mortgage was delivered 
by the plaintiff's assignor to the lawyer Gretsch, and held by him in 
escrow until the delivery of the indorsed notes, which occurred on 
October 24, 1893, the time fixed for their delivery. Upon the oc- 
currence of that event, said chattel mortgage was to be redelivered 
to the plaintiff's assignor. It would thus appear that said mortgage 
hever had a legal existence, and therefore the provision in the policy 
of insurance herein sued upon was never violated. There is ample 
evidence in plaintiff's behalf that would justify the jury in finding 
that said instrument was not to have legal vitality unless said 
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indorsed notes were not delivered as agreed upon; that it was mere- 
ly delivered in escrow, and subsequently became a nullity, because 
of the compliance by the plaintiff’s assignor with the condition just 
mentioned. I think it was proper to allow the testimony which was 
objected to by the defendant’s attorney, showing that the chattel 
mortgage was delivered in escrow, as in no other way could that 
fact be proven. The jury having so determined the question just 
mentioned,—i. e. that the mortgage was held in escrow, and subse- 
quently became a nullity, as above shown,—their verdict was cer- 
tainly justified by the evidence, which would have entitled them to 
find in even a larger amount in plaintiff's favor. Defendant's ap- 
peal (judging from its brief) seems to be based upon the theory 
that a reversal should be had herein because the insured property 
became incumbered by a chattel mortgage while insured. As we 
have pointed out, the jury must have determined under the judge’s 
charge, as before stated, that the insured never has so incumbered, 
and thus it appears to us that the jury found exactly contrary to 
appellant’s contention, and they had a right to so do under the 
evidence. 

We have carefully read over the appeal record, and, in our judg- 
ment, it shows no error that would justify us in reversing the 
judgment; and it is therefore affirmed, with costs. All concur. 


(lo Mise. Rep. 447.) 
NICHTAUSER et al. v.§ LEHMANN. 


(City Court of New York, General Term. January 28, 1896.) 


REFERENCE—MOTION TO VACATE ATTACHMENT. 

Under Code Civ. Proc. § 3172, providing that the court may direct a 
reference on the questions of fact, arising on a motion, in any stage of an 
action, a reference may be ordered to determine disputed questions of fact 
arising on a motion to vacate an attachment. 


Appeal from special term. 

Action by William Nichtauser and another against Sigmund S. 
Lehmann. From an order directing a reference, plaintiff appeals. 
A flirmed. 

Argued before FITZSIMONS and CONLAN, JJ. 


Samuel I. Frankenstein, for appellants. 
Otto Irving Wise, for respondent. 


FITZSIMONS, J. An attachment was issued in favor of the 
plaintiff, upon the ground that the defendant has assigned, disposed 
of, or secreted, and is further about to assign, dispose of, or secrete, 
his property, with intent to defraud his creditors. The defendant 
moved upon the merits to vacate said attachment, and the guestions 
of fact were sent to a referee to hear and determine. He reported 
in favor of the defendant, vacating the attachment, and his report 
was duly confirmed, with $10 costs and $660 disbursements, the tat- 
ter being the referee's and stenographer's fees; and from the order 
so made, this appeal is taken. The special term justice certainly 
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had the right to refer the disputed questions of fact upon the motion 
in question to a referee for his determination. See section 3172, 
Code Civ. Proc. As to the referee's and stenographer's fees, it was 
agreed between the attorneys for the plaintiff and the defendant 
that the snecessful party upon the reference would pay the same, 
and, having done so, it was proper to enter in the order such fees, 
and tax the same against the unsuccessful party. The referee was 
right in vacating the attachment, as the testimony certainly shows 
that the plaintiff failed to sustain the charge made against the de- 
fendant, and upon which he received the attachment, and the order 
appealed from, therefore, is affirmed, with costs. 


1) Mise. Rep. 457.) 
BIEN et al. v. PARSONS et al. 


(City Court of New York, General Term. January 28, 1896.) 


EVIDENCE~PaRkOL TO EXPLAIN WRITING. 

Where the nature of the work to be done by plaintiff under a contract 
with defendant requires that some one should furnish plaintiff with certain 
information, and the contract fails to show whose duty it was to furnish 
such information, parol evidence is admissible to establish that fact. 


Appeal from trial term. 

Action by Julins Bien and others against John D. Parsons and 
others, There was a judgment in favor of plaintiffs, and defendant 
Parsons appeals. Affirmed. 

Argued before FITZSIMONS and BOTTY, JJ. 


Civorge M. Wright, for appellant, John D. Parsons. 
Franklin Bien, for respondent. 
Walter L. McCoy, for defendant Thurlow Weed Barnes. 


FITZSIMONS, J. I think that the contract (marked “Plaintiffs? 
Exhibit A”) shows that HalJ acted as the agent of the defendants in 
making it. because they approved of the same. The very nature of 
the work to be done required that some one should furnish the plain- 
hils necessary information, or, as plaintiffs designate it, the “neces- 
‘ary Material,” to construct a geological map of New York state, as 
required by said contract. As the contract failed to show whose 

uly jt was to furnish such information, it was proper to admit oral 
idence to establish that fact. It also appears that the failure of 
the plaintiffs to finish their work within the time fixed was due to the 
failure of the defendants’ agent to furnish the plaintiifs with the 

Information which it was necessary for him to furnish, and was 

apparently no fault of the plaintiffs. The evidence shows that he 
ever furnished such information, and for that reason they were not 
able to complete their contract, and thus were compelled to bring this 


‘Cole Civ, Proce, § 3172, is as follows: “The court may. of its own motion, 

T upon the application of either party, without the consent of the other, by 
Onlet, direct a reference, to determine and report upon a question of fact, 
ANY Upou g Motion, in any stage of an action.” 


V.30N.Y.8.no. 2— 14 
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action for damages caused them by reason of the violation of such 
contract by the defendants’ default. 

As to the question of partnership raised by the answer of the 
defendant Barnes, I think the evidence submitted justifies the con- 
clusion that he was a partner of the other defendants. The testi- 
mony of the defendant Parsons tending to prove such copartnership 
was admissible, because it corroborated the other testimony upon 
that question given in the plaintitfs’ behalf. Standing alone, it 
would, perhaps, not have been sufficient, but was a strong link in the 
chain of evidence submitted by plaintiffs to prove affirmatively, by a 
preponderance of evidence, thet issue, as they were required to do 
under the pleadings. The testimony also shows that this action 
was commenced within six years after the cause of action herein 
accrued. 

The whole record, I think, shows that the case was fairly and fully 
tried, and that the verdict was justified by the evidence given to the 
jury; and we think no error was committed that should entitle the 
appellant to a new trial, and therefore the judgment is affirmed, with 
costs. 


(1> Mise. Rep. 438.) 
WOLFE et al. v. KNIGHT. 


(City Court of New York, General Term. January 28, 1896.) 


1. CONTEMPT—RECITALS OF ORDER—INJURY TO PARTY. 

An order adjudging a party guilty of a civil contempt is fatally de- 
fective where it does not declare that it had been ascertained and ue- 
termined that the misconduct of the guilty party defeated, impaired, im- 
peded, or prejudiced the rights or remedies of the other party. Wolf v. 
Buttner (Com. Pl.) 26 N. Y. Supp. 52, followed. 


2. ORDER OF DISMIS8AL—COLLATERAL ATTACK. 

Irregularities in the mode of dismissing a proceeding can be taken ad- 
vantage of only by an application to set it aside and review the proceed- 
ings, and not by moving to punish the party as for contempt in disobeying 
the order made therein. 


Appeal from special term. 

Action by William L. Wolfe and another against George N. 
Knight. From an order adjudging defendant guilty of contempt, he 
appeals. Reversed. 

Argued before FITZSIMONS and McCARTHY, Ju. 


Nathan Lewis, for appellant. 
Henry Merzbach, for respondents. 


McCARTHY, J. The order of September 17, 1895, which purports 
to adjudge the judgment debtor guilty of misconduct constituting a 
civil contempt, omitted to declare that it had been ascertained and 
determined that the misconduct complained of defeated, impaired, 
impeded, or prejudiced the rights or remedies of the party to the 
proceeding; and, because of this alone, it was fatally defective 
(Wolf v. Buttner (Com. PI.) 26 N. Y. Supp. 52), and must be reversed. 
It is not enough that property is found in the hands of the judg- 
ment debtor. 
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Besides, the proceedings appear to have been dismissed by an or. 
der of Justice Conlan, and in proper form. If there was any irregu- 
larity in the mode of dismissal, plaintiff could only take advantage 
of it by application to set it aside, and revive the proceedings. With- 
out such, the court had no jurisdiction, and could not punish the 
defendant. 

Order ig therefore reversed, vacated, and set aside, with costs. 





——— eer 


NEUFELD v. BLOCK. . 
(City Court of New York, General Term. January 28, 1896.) 


AprzaL—REVIEW—WEIGHT OF EVIDENCE. 
A judgment entered on conflicting evidence will not be disturbed on ap- 
L 



























Appeal from trial term. 

Action by Emil Neufeld against Mollie Block. From a judgment 
entered on a verdict in favor of defendant, and from an order deny- 
ing a motion for a new trial on the judge’s minutes and on excep- 
tions taken during the trial, plaintiff appeals. Aftirmed. 

Argued before McCARTHY and BOTTY, JJ. 


William N. Loew, for appellant. 
A. H. Berrick, for respondent. 


ROTTY, J. This action was brought to recover the amount of a 
promissory note and protest fees alleged to have been made by the 
defendant to the order of one M. Zidwertz, and indorsed and deliv- 
ered by him to the plaintiff, before maturity thereof, for a valuable 
consideration. The answer of the defendant denies the making of 
the note, And, by way of a specific defense, she alleges that an 
agreement had been made and entered into between her and the 
plaintiff, wherein said Zidwertz was to return to her 360 assorted 
raments belonging to her, which she had previously delivered to 
lim todo work on; that she signed a paper in blank, which was in- 
tended as an agreement, to the effect that if Zidwertz returned all 
the goods the plaintiff would be authorized to pay him, for or on her 
account, the sum of $200, and that she would reimburse the plain- 
if therefor; that Zidwertz failed and neglected to return all of 
‘ud goods, but instead thereof he returned but 300 garments, and 
Mained the balance of such garments, of which plaintiff was duly 
formed; and that, if the money was paid over to Zidwertz, the 
sme was so paid without her knowledge or consent. The issues 
thus raised were fairly tried, and the disputed questions of fact were 
‘ubmitted to the jury, under proper instructions from the court, and 
a verdict rendered in favor of the defendant, which was in accord- 
ine with the evidence. No exceptions were taken to the judge's 
‘arge, The plaintiff then moved for a new trial, on the judge’s 
minutes and the exceptions taken during the trial only. This mo. 
A "0 was denied, and exception taken, and an order entered to that 
‘lect, which brings up for review only the exceptions of law. Upon 
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a careful examination of the record, we find that the only exceptions 
taken by plaintiff were the exceptions to the.rulings on the admis- 
sion and exclusion of evidence, which rulings, in our opinion, were 
in accordance with the established rules of evidence. The judg- 
ment and order appealed from must be aflirmed, with costs. 





(15 Mise. Rep. 406.) 
WEAVER v. BONNELL. 


(City Court of New York, General Term. January 28, 1896.) 


1. CouNTERCLAIM—PLEADING. 

In an action to recover the value of coal sold by plaintiff to defendant, 
an answer alleging that plaintiff did not furnish the kind of coal agreed, 
and in consequence of which “defendant has sustained damage in the 
sum of $300,"" and praying that the complaint be dismissed, and that de- 
fendant “have judgment for his counterclaim,” states a counterclaim, and 
does not allege merely matters of defense. 

2. SaME—SUFFICIENCY. 

In an action to recover $127.75, the value of coal sold by plaintiff to de- 
fendant, where the answer alleges, on information and belief, that the coal 
furnished by plaintiff was not the kind agreed on, but was of an inferior 
quality, whereby defendant was damaged in the sum of $300, and prays 
that the complaint be dismissed, and that defendant have judgment for 
his counterclaim, it does not state facts sutticient to constitute a cause of 
action. 


Appeal from special term. 

Action by George S. Weaver, Jr., against Roger V. Bonnell, for the 
value of coal sold and delivered. From a judgment entered on an 
order overruling a demurrer to the answer, plaintiff appeals. Re 
versed. 

Argued before FITZSIMONS and CONLAN, JJ. 


Frank Walling, for appellant. 
Henry R. Willis, for respondent. 


FITZSIMONS, J. The following are the material allegations of 
the complaint and answer necessary for us to examine: The com- 
plaint sets forth a sale and delivery of coal to the defendant, of the 
value of $127.75. The answer alleges as follows: 

“Defendant, further answering, avers that. since said Frank B. Mayhew 
ceased to be superintendent of said apartment house, one Henry Smith has 
acted as his agent: that. as he is informed and believes, the coal furnished 
by this plaintiff has not been of the kind agreed to be furnished, but has been 
of an inferior quality, to wit, soft coal; and in consequence thereof defendant 
has sustained damage in the sum of three hundred dollars; that the fact of the 
quality of the coal so furnished by plaintiff has only come to the knowledge 
of defendant since the death of Mr. H. Smith, which occurred about two 
months ago, Defendant prays that the complaint may be dismissed, and be 
have judginent for his counterclaim of three hundred dollars and costs.” 


The plaintiff demurred to said allegation, on the ground that it 
failed to state facts sufficient to constitute a cause of action. The 
demurrer was overruled. 

The respondent contends that said allegation was not intended to 
constitute a counterclaim, but merely a defense. We cannot under- 
stand how such an argument can be seriously made, because he evi- 
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dently introduced matter therein alleged to constitute a counter- 
claim, and he so designates it. So, viewed in our judgment, it fails 
to atate facts sufficient to constitute a cause of action, and the de- 
murrer was proper, and should have been sustained, instead of over- 
ruled. Judgment reversed, and demurrer sustained, with leave to 
defendant to serve an amended answer, upon payment of costs. 





(1d Mise. Rep. 442.) , 
CAMPBELL v. TEXAS CENT. R. CO. 


(City Court of New York, General Term. January 28, 1896.) 


ForEIGN CORPORATIONS—ACTIONS AGAINST—AVERRING RESIDENCE OF PLAINTIFF. 

A complaint against a foreign corporation on @ cause of action which 

arose without the state is not demurrable because it fails to allege that 
plaintiff Is a resident of the state. 


Appeal from special term. 

Action by Bernhard Campbell against the Texas Central Railroad 
Company. From an order overruling a demurrer to the complaint, 
defendant appeals, Affirmed. 

Argued before FITZSIMONS and CONLAN, JJ. 


Richards & Heald, for appellant. 
Foley & Powell, for respondent. 


FITZSIMONS, J. The defendant is a foreign corporation, and 
the cause of action alleged in the complaint arose without the state. 
The complaint failed to allege that plaintiff is a resident of the state. 
For the failure to allege that plaintiff is a resident of the state, the 
appellant contends that the complaint is demurrable. We think 
that plaintiff's complaint is not demurrable, and that it was not 
necessary to allege the plaintiff’s residence within the state. Hand 
¥. Society for Savings (City Ct. N. Y.) 18 N. Y. Supp. 17. 

The judgment must be affirmed, with costs, with leave to defendant 
to answer herein. 


= 





15 Mise, Rep. 468.) 
STOCKTON v. ROGERS. 


(City Court of New York, General Term. January 28. 1896.) 


&ie—DeLivery AND ACCEPTANCE. | 
It is immaterial whether the acceptance under a contract of sale takes 
place before or after the delivery. 


Appeal from trial term. 
Action by Charles 8. Stockton against Henry Rogers. From a 
judgment entered on a verdict in favor of plaintiff, and from an or- 
et denying a motion for a new trial, defendant appeals. A flirmed. 
Argued before FITZSIMONS, CONLAN, and BOTTY, JJ. 


John H. V. Arnold, for appellant. 
George A. Heaney, for respondent. 
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CONLAN, J. An appeal from a judgment entered upon the ver- 
dict of a jury, and from an order denying defendant's motion for a 
new trial. This action was brought to recover the value of a quan- 
tity of ladies’ belts and toilet sets, sold and delivered by the corpo 
ration of Joy & Seliger Company of New Jersey, to the defendant, 
Rogers. The plaintiff is the assignee of the corporation’s receiver. 
The answer denies the sale and delivery, and alleges that the defend- 
ant examined the goods, and stated that he would purchase the 
same if delivered forthwith; that the delivery did not take place 
until several days thereafter, and that there was no acceptance by 
Rogers. The answer also pleaded the statute of frauds. The de 
fendant concedes that there was sufficient evidence to be submitted 
to the jury as to whether the contract was for immediate delivery, 
as maintained by him, or that it was not a condition of the purchase. 

The only question of law involved in the case is as to whether 
there was sufficient evidence of an acceptance by the appellant to 
take the contract out of the statute. The case was submitted to the 
jury by the learned trial justice upon the two questions—First, as 
to whether there was an acceptance by the defendant sufficient to 
_ satisfy the statute; and, second, whether the goods were purchased 
upon a condition of an immediate delivery. These questions appear 
to have been submitted upon a conflict of testimony. The require 
ments of the statute of fraud are: First, a note or memorandum 
of the contract in writing, and subscribed by the parties to be 
charged thereby; or, second, that the buyer shall accept or receive 
part of the goods; or, third, that the buyer shall, at the time, pay 
some part of the purchase money. The whole case may be said to 
hinge upon the single proposition as to whether or not there was an 
acceptance by the defendant at the time of the alleged purchase, or 
at any time thereafter; and upon this precise question the evidence 
is conflicting, and it is upon this conflict that the case was sent to 
the jury. It is claimed in behalf of the appellant that there was no 
substantial evidence of an acceptance which should have been sub- 
mitted to the jury, and he cites upon his brief a number of authori- 
ties which he claims sustain this view. The case of Stone v. Brown- 
ing, cited on the appellant’s brief, was not like the one at bar. In 
that case the court said, “When the uncontroverted facts are such 
as cannot afford any ground for finding an acceptance, or where 
though the court might admit that there was a scintilla of evi- 
dence tending to show an acceptance, they would still feel bound 
to set aside a verdict finding an acceptance on that evidence.” 68 
N. Y. 604, Rapallo, J. In the case at bar, the evidence on this point 
was directly in conflict. The plaintiff's witnesses swore positively 
to an examination and acceptance of the goods, both at the first in- 
terview, and also upon a subsequent visit of the defendant to the 
warehouse of Joy & Seliger Company. The case of Norman v. Phil- 
lips, 14 Mees. & W. 277, is also to the same effect. There the 
court said, “We cannot deny that there is a scintilla of evidence to 
go to the jury of an acceptance, yet there is no evidence on which 
the jury ought to have found an acceptance,—which is equivalent 
to saying that there was some evidence, but not enough to warrant 
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a submission.” But there is such a conflict of evidence in the case 
at bar that a refusal to submit upon the precise question would 
have been ground for a reversal, if the defendant had prevailed. 
The evidence of the plaintiff's witnesses is, in substance and in brief: 
That the defendant selected the belts on his first visit, and ordered 
them sent as soon as they could be got ready; on his second visit 
that he selected other goods, and was told that they would be 
shipped with those already selected, and that he replied to hurry 
them along; -that his attention was called to the goods he first se 
lected, and that he made no statement or objection to their nondeliv- 
ery, and that they were all shipped together, on Saturday of the 
same week, after his second call on Wednesday, and upon their ar- 
rival at the defendant’s store were receipted for by the defendant's 
son, and the express charges paid, amounting to the sum of two dol- 
lars. The defendant’s story differed very materially from the one 
just given, and it was upon this conflict of evidence that the case 
was submitted. It is wholly immaterial whether the acceptance 
took place before or after the delivery. As it is well stated by Earl, 
J. in Cross v. O'Donnell, 44 N. Y. 664: 


“There is nothing in the statute which requires that the acceptance and re- 
ceiving shall be at the same time. Either may precede the other, and after 
loth have concurred, the statute has been complied with, and the contract be- 
comes operative and valid,’—citing McKnight v. Dunlop, 5 N, Y. O37, 


It is proper to state that there was no objection made to the qual- 
ity of the goods sent. We think the charge of the court eminently 
fair and just; and we have given due consideration to the varivus 
exceptions taken by the defendant thereto, and to his other excep- 
tions in the course of the trial; but we are unable to find any 
grounds for reversal, and are of the opinion that the judgment and 
order appealed from should be affirmed. 

Judgment and order appealed from affirmed, with costs. <All con- 
cur, 





No Mise, Rep. 621.) 
STEWART et al. v. FORST. 


(City Court of New York, General Term. February 7, 1896.) 


PLeapinc—Motion TO STRIKE Out DEFENSE. 

Where defendant, in an action for rent of a flat in an apartment house, 
fet Up, as & second separate defense, that he was evicted by plaintiffs’ 
Maintaining a disorderly house in and about the demised premises, it was 
error to strike such defense as scandalous, irrelevant, and redundant, on a 
motion made on the pleadings, and on an affidavit of plaintiffs’ agent de- 
tying the maintenance of such disorderly house, since evidence might have 
been offered under said defense which would have been admissible, though 
the disorderly house was not maintained in the flat demised to defendant, 


Appeal from special term. 

Action by William R. Stewart and others against Paul C. Forst to 
cover unpaid rent. From an order striking out his second sep- 
arate defense as scandalous, irrelevant, and redundant, defendant 
appeals, Reversed. 

Argued before VAN WYCK, C. J., and McCARTHY, J. 
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Joel Krone, for appellant. 
Bowers & Sands, for respondents. 


VAN WYCK, C. J. The landlord plaintiffs sue for unpaid rent 
of the first flat of an apartment house, and the tenant defendant sets 
up, a8 his second separate and distinct defense, that he was evicted 
by plaintiffs’ maintaining a disorderly house in and about the prem- 
ises mentioned in the complaint and demised to him. The plaintiffs, 
upon an affidavit of their agent denying the maintenance of such dis- 
orderly house, and the pleadings, moved to strike from the answer 
this alleged defense, upon the ground that it was scandalous, irrele- 
vant, and redundant; but such a motion must stand or fall upon the 
pleadings, and the rulings upon the evidence, under the pleading, 
as limited by the bill of particulars, must be left for the judge at 
trial. This alleged defense is not insufficient in law; and, under the 
‘game, even as limited by the bill of particulars, defendant may offer 
evidence, which must be admitted, even though the disorderly house 
was not maintained in the flat demised to defendant; for it must be 
remembered that, of an apartment house, the landlord retains con- 
trol of the hallways and staircases. 

The order must be reversed, with costs, and the motion denied, 
with $10 costs. 


(15 Mise. Rep. 638.) 
WESTON vy. RYLEY. 


(City Court of New York, General Term. February 7, 1896.) 


1. ACTION FOR RENT—PLEADING AND PROOF. 
In an action to recover two months’ rent covénanted to be paid by de 
fendant, plaintiff need not allege or pruve that defendant occupied the 
rented premises, and where defendant denies this allegation only. plain- 
tiff’s cause of action is fully admitted. 


2. SAME—AFFIRMATIVE DEFENSE—JUDGMENT ON PLEADINGS. 
In such action, where defendant sets up an attrmative defense which 
did not arise until the middle of the first month in dispute, and the rent 
for that month was due and payable in advance, plaintiff is entitled to 
have a verdict directed for that month. 
8. SAaME—VERDrIcTt D1RECTED—EXCEPTIONS. 
Where a motion for judgment is for the rent of two months, and defend- 
ant takes a general exception only, he fails to raise the specitic question 
of defense to the second month's rent. 


Cd 


Appeal from trial tern. 

Action by Edward Weston against Rupert A. Ryley to recover 
rents. From a judgment on a verdict directed for plaintiff, defend- 
ant appeals. Aftirmed. 

Argued before VAN WYCK, C. J.. and McCARTHY and 
SCHUCHMAN, JJ. 


John J. Adams, for appellant. 
Wm. H. Sweney, for respondent. 


SCHUCHMAN, J. This is an appeal from a judgment directed 
upon the pleadings in favor of the plaintiff and against the defend- 
ant. The action is brought by the plaintiff to recover from the de 
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fendant rent of a flat, in the premises known as No. 23 West 20th 
street, in the city of New York, for the months of August and Sep- 
tember, 1895, covenanted to be paid by defendant, in a written lease, 
for the term of two years from November 1, 1894. The action is 
brought on an express covenant to pay rent. In such an action, 
plaintiff in his complaint need not allege or prove that the defendant 
occupied or enjoved the premises. Gilhooley v. Washington, 4 N. 
Y.217, For that reason, the denial in the first paragraph of defend- 
ant’s answer does not avail him. It appears, therefore, that the 
plaintiff's cause of action, as set up in his complaint, is fullv ad- 
mitted by the answer. Defendant must therefore rely upon the 
afirmative defense set up in the third paragraph of his answer, to 
wit, surrender and acceptance. This defense, as pleaded, did not 
arise until August 12, 1895, while the rent for the month of August 
was payable on August Ist, in advance, so that plaintiff was clearly 
entitled to a direction for one month’s rent. To the motion for 
judgment on the answer, which was granted, defendant took a gen- 
eral exception, thereby disputing that plaintiff was entitled to any 
judgment at all, when he was clearly entitled to judgment for one 
month’s rent, and wholly failed to raise the specific question of de- 
fense to the rent for the month of September. Defendant omitting 
to call the attention of the court to the question of the liability for 
the rent for the month of September upon the trial, it is too late 
to raise it on appeal. Tuers v. Tuers, 100 N. Y. 196, 2 N. E. 922, 

Judgment is therefore aftirmed, with costs. All concur. 


TIMOLAT v. S. J. HELD COQ. 
OAKLAND CHEMICAL CO. v. SAME. 
(City Court of New York, General Term. February 7, 1896.) 


REVIEW ON APPEAL—FINDINGS OF REFEREE. 

Ab order denying a motion to set aside the service of process upon a 
corporation, on the ground that the person served was not an officer of the 
corporation, will be affirmed where the question of fact was submitted to 
4 referee, who reported in the aftirmative, after elaborate investigation; 
such report being adopted by the judge who denied the motion. 


Appeal from special term. 

Actions by James G. Timolat and the Oakland Chemical Company 
against the 8S. J. Held Company. From an order in each case 
denying a motion to set aside the service of process, defendant 
appeals, Affirmed. 

SCHUCHMAN, JJ. 


H. B. Wesselman, for appellant. 
W.R. Beach, for respondents. 


SCHUCHMAN, J. This is an appeal from two orders denying 
the defendant’s motions to set aside the service of the summons, and 
‘complaint, on the ground that the person on whom the process was 


218 NEW YORK SUPPLEMENT, vol. 37. [City Ct. 


served was not at the time of such service (November 2, 1895) an 
officer of the defendant company. The question of fact whether the 
person served was an officer of the company at the time of service 
was referred to a referee, who reported in the affirmative, after the 
most elaborate investigation, both as to questions of fact and of law. 
The report is so exhaustive that the court could not improve on it. 
It was adopted by the judge who denied the motions. Orders af- 
firmed, with costs. All concur. 


(15 Mise. Rep. 222.) 
QUARCH et al. v. METZ. 


(City Court of New York, General ‘Term. February 7, 1896.) 


1. REPLEVIN—RELEASE OF SURETY ON BOND. 

An order of court releasing one of two sureties on an undertaking given 
by defendant in replevin upon reclaiming the property does not bind de- 
fendant or the cosurety, neither of whom were served with notice of mo- 
tion. 


2, SAME—CONSENT OF PLAINTIFF. 
Where an undertaking given by defendant in replevin upon reclaiming 
the property has been approved, an order releasing one of the sureties 
thereon, without the consent of the plaintiff, is erroneous. 


Appeal from special term. 

Action of replevin by Edward Quarch and others against Joseph 
Metz. From an order permitting one of the sureties on defendant's 
undertaking given on reclaiming the property to withdraw there- 
from, plaintiffs appeal. Reversed. 

Argued before VAN WYCK, C. J., and McCARTHY and 
SCHUCHMAN, JJ. 


Myers & Bronner, for appellants. 
Grossman & Vorhaus, for appellee. 


VAN WYCK, C.J. The plaintiffs replevied chattels, and under 
the writ in replevin the sheriff took the same from defendant, who 
reclaimed the property, and gave an undertaking executed by one 
Pius and one Reitman as sureties. After the justification, on ex- 
amination, of these sureties, the undertaking was duly approved, 
and the sheriff returned the property replevied to defendant. About 
a month thereafter, the surety Reitman moved at special term, in 
this action, for leave to withdraw as a surety on the undertaking; 
and this motion was granted, against plaintiffs’ objection, by the 
order from which they now appeal. This order provided for Reit- 
man's withdrawal, and directed the defendant, within three days 
after entry of order, to deliver the property replevied to the plain- 
tiffs, and that defendant might thereafter reclaim and repossess 
himself of the same upon giving a new undertaking to plaintiffs, to 
be approved by a justice of this court, and further directed that, 
upon such approval, Reitman be released from all liability except 
for such damages as plaintiffs had sustained before such approval 
of the new undertaking. 
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The surety Reitman’s notice of motion was directed to the at- 
torneys for plaintiffs and to the attorney for defendant. The plain- 
tiffs appeared, and opposed the motion; but the defendant did not 
appear, and no proof of service upon him is made. The notice was 
not directed to, or served upon, Reitman’s cosurety, Pius, and she 
did not appear. Both the defendant and this cosurety should have 
been brought into court before either of them could be bound by 
the order. As soon as this reclaiming defendant's undertaking had 
been approved, after examination of the sureties, it became a fixed 
contract between the sureties and the plaintiffs, which could not 
be changed or disturbed by the court, or otherwise, except upon 
the consent of the plaintiffs, for whose protection it was given. 

The order appealed from is reversed, with costs; and the motion 
is denied, with $10 costs. All concur. 


=—- 





(15 Mise, Rep, 623.) 
STIFTER v. BOGGS. 


(City Court of New York, General Term. February 7, 1896.) 


NEGOTIABLE INSTRUMENTS—FRAUD AS A DEFENSE. 

Where the maker of notes in an action against him by an indorsee from 
the payee alleges as a defense that the notes were obtained by fraud, it 
is reversible error to require defendant to show that plaintiff had knowl- 
edge of the fraud, or that the notes came into his possession after ma- 
turity, before proving the fraud. 


Appeal from tria] term. 

Action by Sanford B. Stifter against William Boggs on two prom- 
issory notes. From a judgment for plaintiff, defendant appeals. 
Reversed. 

Argued before VAN WYCK, C. J., and McCARTHY and 
SCHUCHMAN, JJ. 


Thos. McAdam, for appellant. 
Ed. F. Stern, for respondent. 


VAN WYCK, C. J. The action is upon two promissory notes 
made by defendant to order of one Tuck, who indorsed same to 
plaintiff. Defendant’s alleged defense was that these notes were 
obtained from him by fraud. The record shows that plaintiff's 
attorney tried the cause upon the theory that, after he had marked 
the notes in evidence, the defendant could not make any proof of 
the alleged fraudulent obtaining of the notes by the payee until he 
irst proved that plaintiff had knowledge of the fraud, or show that 
the notes came into plaintiff's possession after maturity. However, 
he now concedes that defendant could first show the frand, and 
that then the burden would be shifted to the plaintiff to show that 
he obtained the notes before maturity for value; and he now con- 
tedes that if the defendant made proper effort to prove his affirma- 
tive defense of fraud, was prevented from doing so, and excepted, 
then that defendant is entitled to a reversal and new trial. 
The court ruled, at folio 37, in addressing defendant’s counsel, 
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“You must first show that the plaintiff had knowledge of the defense, 
or show that they [the notes] came into possession of plaintiff after 
maturity,” and to which defendant excepted. And again, at folio 
44, when defendant was endeavoring to prove the circumstances 
under which the notes were obtained from him, the plaintiff’s coun- 
sel said to the court, “He cannot show any knowledge on the part 
of Mr. Stifter [plaintiff];” and defendant’s counsel frankly said, “I 
cannot show any absolute knowledge on the part of the plaintiff.” 
The court: “Then I sustain the objection.” “Exception taken.” 

If a promissory note is obtained from the maker by fraud, or 
diverted from the purpose for which it was given, and is sued upon 
by a holder from the payee, and the maker (defendant) makes proof 
of the fraud or diversion, the plaintiff then must make proof of the 
bona fides of his holding, and the burden to do so is upon him. 

Judgment reversed, and new trial ordered, with costs to appellant 
to abide the event. All concur, 


{15 Mise. Rep. 627.) 
GETZELSON v. BERNSTEIN, 


(City Court of New York, General Term. February 7, 1896.) 


1. BREACH OF PROMISE OF MARRIAGE—COMPLAINT. 
A complaint alleging mutual promises of marriage by plaintiff and de- 
fendant, on request, readiness and willingness of plaintiff to fulfill her 
promise, a request by her on defendant to fulfill his promise, and his re- 
fusal, and consequent breach of his promise, states a cause of action for 
breach of promise of marriage. 


2. SAME—ALLEGATIONS AS TO SEDUCTION. 

Allegations as to seduction, in a complaint for breach of promise of mar 
riage, are merely in aggravation of damages, and do not make the com- 
plaint open to the charge of embracing two causes of action; seduction 
not being actionable. 


e 


Appeal from special term. 

Action by Jennie Getzelson against Harry Bernstein, sucd as 
Harry Natelstein. From an order sustaining a demurrer to the 
complaint, plaintiff appeals. Reversed. 

Argued before VAN WYCK, C, J.. and SCHUCHMAN, J. 


Emil A. Klein, for appellant. 
Alexander Finelite, for respondent. 


SCHUCHMAN, J. This is an appeal from an order sustaining a 
demurrer interposed by the defendant to plaintiff’s complaint, spec- 
ifving two grounds of demurrer: First, that two causes of action 
have been improperly united in one action, to wit, one for breach of 
promise of marriage, and one for seduction; second, that the said 
amended complaint, upon the face thereof, does not state facts suffi- 
cient to constitute a cause of action. The first paragraph of the 
complaint contains an allegation of the mutual promises of mar- 
riage, “on request,” made by plaintiff and defendant. The second 
paragraph alleges the readiness and willingness of the plaintiff to 
fulfill her promise. The fifth paragraph alleges a request made 
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by plaintiff on defendant to fulfill his promise, and his refusal to 
comply, and consequent breach of his promise. These allegations 
make a good complaint of a cause of action of “breach of promise of 
marriage.” 

The allegations in paragraphs 3 and 4 are set up in aggravation of 
damages. Wells v. Padgett, 8 Barb. 323. They do not constitute 
a cause of action in plaintiff “for seduction”; because a person se- 
duced cannot maintain an action for seduction. Hamilton v. Lomax, 
26 Barb. 615. She can only maintain an action for personal injury 
when a rape has been committed upon her, and that action is given 
her by statute. Koenig v. Nott, 8 Abb. Prac. 384, 388. The com- 
plaint contains but one cause of action. It follows, therefore, that 
the order appealed from must be reversed, with costs, and the de- 
murrer overruled, with costs, and leave is given to defendant to 
answer plaintiff's complaint within six days after service of the 
order to be entered on this appeal, on payment of said costs. 


(15 Mise. Rep. 6830.) 
TIMOLAT v. S. J. HELD CO. 


OAKLAND CHEMICAL CO. v. SAME. 
(City Court of New York, General Term. February 7, 1896.) 


1. ORDER FoR Stay—SERVICE ON ATTORNEY. 

Under Code, § 797, subd. 3. providing that service of papers on an attor- 
ney whose oftice is not open, and who has no oftice letter box, shall be 
made at his residence, service of an order to show cause, containing a 
stay, by depositing a copy through a slit In the door of an attorney’s office 
having no letter box, in his absence, was insutticient to give effect to the 
stay. 

2. JUDGMENT—RENDITION PENDING STAY—VACATION. 

A judgment will not be vacated on the ground that it was rendered 
pending a stay, where, aside from an improper service of the order for 
the stay, it appears that the judgment defendant had no defense to the 
merits of the action; that a motion to set aside the service of summons 
therein had been denied by a referee, after full hearing; and that. if the 
judgment were set aside, subsequent creditors would obtain unaue ac 
vantage over plaintiff. 


Appeal from special term. 

Action by James G. Timolat against the 8. J. Held Company, 
and action by the Oakland Chemical Company against the same de- 
fendant. From orders denving motions to set aside judgments in 
favor of the plaintiffs, defendant appeals. Affirmed. 

Argued before VAN WYCK, C. J., and MecCARTHY and 
SCHUCHMAN, JJ. 


H. B. Wesselman, for appellant. 
W. R. Beach, for respondents. 


SCHUCHMAN, J. These are appeals from orders denying mo- 
tions to set aside the judgments entered herein on November 9, 
1895, on the ground that they were irregularly and improperly en- 
tered because a stay of proceedings was in force at the time of the 
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entry of said judgments, granted in the same actions, on a motion 
instituted by order to show cause “to vacate and set aside the 
service of the summons” on the ground that J. Julian Held, upon 
whom the summons was served, was not an officer of the defendant 
company at the time of the service. The summons was served on 
November 2, 1895. On November 8, 1895, at 6 o’clock p. m., Justice 
Botty granted an order to show cause, with a stay, which was at- 
tempted to be served on November 9, 1895, at 8:55 o’clock a. m., at 
plaintiffs’ attorney’s office, by inclosing copies thereof, with affidavit 
upon which they were granted, in an envelope addressed to plain- 
tiffs’ attorney’s office, and depositing them, through a slit in the 
door of said attorney's office, into his office. Plaintiffs’ attorney had 
then no letter box in his office, and his officé was closed. At 9:50 
a. m. of that day, plaintitfs’ attorney, without having had any notice 
whatever of the stay, as granted by the court, entered up judg- 
ments. 

Under this statement of facts, I hold that the service of the orders 
to show cause, with the stay, was not served in compliance with sub- 
division 3 of section 797 of the Code,’ and was not binding on the 
plaintiffs or their attorney. Livingston v. Railroad Co. (Sup.) 11 
N. Y. Supp. 359. 

Considering, in addition, that defendants appear to have had no 
defense upon the merits of the cause of actions, and the motions to 
set aside the summons in which the stay had been given were after- 
wards, on a deliberate investigation by a referee, denied, and con- 
sidering, further, that by vacating these judgments subsequent 
creditors would gain an undue advantage over these plaintiffs, it 
would be an injustice, instead of justice, to reverse these orders. 

Order appealed from aftirmed, with costs. All concur. 





(lo Mise. Rep. 473.) 
THOMMEN v. JEWELERS’ & TRADESMEN'S CO. OF NEW YORK. 


(City Court of New York, General Term. January 28, 1896.) 


LIFE INSURANCE—FORFEITURE OF POLICY—SUICIDE. 

Under a policy of life insurance which provides that “death of the 
member by his own hand” is not a risk assumed, and that the amount 
recoverable in such case shall be restricted to the assessments paid in 
and interest thereon at G per cent., the beneficiary cannot recover more 
than the amount of such assessments and interest where the assured shot 
himself, and eight days later died from the effects of the wound thus in- 
flicted. 


Appeal from trial term. 

Action by Franciska Thommen against the Jewelers’ & Trades- 
men’s Company of New York to recover under a life insurance policy. 
From a judgment in favor of plaintiff, defendant appeals. Reversed. 

Argued before McCARTHY, FITZSIMONS, and BOTTY, JJ. 


1 The statute provides that service of papers on an attorney whose office is 
not open, and who has no office letter box, shall be made at bis residence, 
ov a person of suitable age and discretion. 
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Mooney & Shipman, for appellant. 
Zeller & Miehling, for respondent. 


FITZSIMONS, J. The defendant is only liable to the plaintiff for 
risks assumed by its policy of insurance. The ninth provision of 
said policy provides: “Death of the member by his own hand, 
whether voluntary or involuntary, sane or insane, at the time, is not 
a risk assumed,” etc.; but, in case of such, there shall be payable a 
sum equal to the amount of the assessments paid by said member 
with 6 per cent. interest. It is therefore quite clear that, under said 
policy, suicide by the insured was not a risk assumed. The evidence 
in this case shows that the insured shot himself, and died eight days 
subsequently, from the effects of such shot. Therefore, he was a sui- 
cide, and under its policy the defendant was only required to repay 
the amount of the assessments paid in and 6 per cent. interest; and 
for that amount, only, was the plaintiff entitled to a verdict herein. 
The trial justice directed a verdict in favor of the plaintiff for $2,000 
and interest. Because of the reasons above stated, it was error for 
him to have done so. He should only have directed a verdict for the 
assessments paid in and 6 per cent. interest thereon, as he was re- 
quested to do by the defendant's attorney. 

Judgment reversed, with costs to the appellant to abide the event. 
All concur. 


SS Ss 


(15 Mise. Rep. 208.) 
In re MURPHY’S WILL. 


(Surrogate’s Court, Rensselaer County. December, 1895.) 


1. Win1s—ExECUTION—READING TO TESTATRIX. 

Where it is shown that the draftsman was engaged in the act of reading 
the will to testatrix, who could not read or write, and that she stated that 
it was “all right,’’ and that she understood its contents, and approved of 
it, the court will assume that the will was read correctly. 

2. SaME—PvuBLICATION. 

Publication of a will is sufticiently shown by evidence that the drafts- 
man of the will asked testatrix “if she wanted B. and him to witness the 
will,” which was then present, and had been prepared by him in her 
presence, and executed by her, and that she answered in the affirmative. 


8. SamE—UNbDvUE INFLUENCE—BURDEN OF PROOF. 

Where it appears that for 20 years testatrix had been the cook at an 
hotel of which the principal legatee’s husband was proprietor, the bur- 
den of showing that the relation of master and servant did not exist be- 
tween testatrix and the legutee is on the legatee, though testatrix was 
her aunt, and performed the duties of cook voluntarily, and without any 
contract of compensation. 

4. SAME—EVIDENCE OF RELATIONSHIP. 

In such case, evidence that testatrix was never treated in the family 
as a servant; never ordered or directed as to her work; that no more 
work was required of her than she desired to do; that she performed 
her duties from motives of love and affection, rather than for pay; that 
she was treated by the legatee as a mother; that she occupied a room 
with the legatee’s daughter, and was nursed by the family when sick,— 
is sufficient to show that the relation of muster and servant did not exist. 


Proceeding for the probate of the will of Mary Murphy, deceased. 
The will was dated March 31, 1890, and testatrix died February 5, 
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1895. She was &0 years old, and illiterate, being unable either to 
read or write. She left neither a husband nor descendants, but a 
brother, three sisters, and several nieces and nephews, among whoin 
was proponent. Testatrix had been a cook at an hotel kept by her 
brother, and, on her brother’s death, the hotel was taken by pro- 
ponent’s husband, and testatrix remained as cook, and was there 
about 20 years before her death. Testatrix and her husband had 
taken a child called Julia Murphy to live with them, but they never 
legally adopted the child. 


Frank 8S. Black, for executrix, Mary Buckley, proponent, and for 
Ellen Murdock, Fannie Boyd, Kate Cratty, and Mary Buckley, in- 
dividually. 

Martin & Kelly, for John Ahearn, Elizabeth Kelly, John F. 
Ahearn, William H. Ahearn, Helen Grady, Agnes Frelick, and John 
Ahearn. 

Frank T. Noonan, for Helen Grady. 


LANSING, S. Two important questions are presented for deci- 
sion in this case. The first relates to the execution of the will. The 
second involves the charge of fraud and undue influence in procur- 
ing its execution on the part of the principal beneficiary. It is 
claimed on the part of the contestants that the will was not prop- 
erly published by the deceased, and also that the deceased was not 
advised of the contents of the will prior to its execution. There is 
no claim made that she was not a woman of fair intelligence and 
of sound mind, but it is claimed that, since she could neither read 
nor write, it was necessary for the due execution of this instrument 
to show that it was read to her, or, at least, that she understood 
its contents. This is undoubtedly the law. In re Lansing’s Will 
(Sup.) 2N. ¥. Supp. 117. The body of the will is in the handwriting 
of James H. Rvan. The signature of James H. Ryan, as a witness 
to the will, was proven. The will was signed by the testatrix by 
making her mark. Peter Buckley, the sole surviving witness, testi- 
fied that he signed his name to the instrument as a subscribing wit- 
ness in her presence and at her request, and that be saw Mr. Ryan 
attach his name and make the cross between the words “Marv” and 
“Murphy,” Mrs. Murphy touching the pen; that afterwards Mr. 
Ryan asked Mrs. Murphy, who was sitting at the table at his side, 
“if she wanted Mr. Buckley and him to witness the will, and she 
said, ‘Yes.” Mr. Buckley also testified that Mr. Rvan was prepar- 
ing the will when he entered the sitting room, had it nearly finished, 
and that he saw or heard Mr. Ryan read the will to testatrix; “she 
said it was all right’; that, after its execution, Mr. Ryan said, 
“Mrs, Murphy, Do will take this will, and put it in my safe.” AlM- 
thongh Mr. Buckley's testimony is not verv explicit or satisfactory 
as to what he heard or remembered in regard to the contents of 
the will when he heard it read to testatrix, vet I think it appears 
satisfactorily that Mr. Ryan did read the will to the testatrix, and 
that she knew its contents prior to its execution, unless a fraud was 
perpetrated upon her by Mr. Ryan in failing to read some portion of 


Burr. Ct.] IN RE MURPHY’S WILL. 225 


it to her, or in pretending to read what was not in the will. Mr. 
Ryan was a lawyer of considerable experience, and had been en- 
gaged for many years in the practice of law in Troy. There is no 
charge of any deception or wrongdoing upon his part in the matter, 
and I do not think I have the right to assume any misconduct on 
his part-in the performance of his duty. On the other hand, I think 
that, when it appears that Mr. Ryan was engaged in the act of 
reading the will to her, I must assume that he read it correctly, and 
all of it, and that, when she stated it was “all right,” she under- 
stood its contents, and approved of it. Buckley was not called to 
hear the will read, or to be advised of its contents. If Iam correct 
in the conclusion I have drawn from this testimony in respect to 
the execution of the will, I think it was formally and duly executed. 

It is well settled in this state that a will may be properly exe- 
cuted by the mark of the testator; and, where one of the subscrib- 
ing witnesses is dead, his handwriting may be proved, and the testi- 
mony of the surviving witness who saw the mark made will be 
sufficient to prove the due execution of the instrument. In re 
Kane’s Will (Surr.) 20 N. Y. S. 123; In re Dockstader, 19 N. Y. St. 
Rep. 245; In re Hyland’s Will (Surr.) 27 N. Y. Supp. 961; In re Wil- 
son’s Will, 76 Hun, 1, 27 N. Y. Supp. 957. No particular form of 
words is required to constitute the due publication and request. 
It is a substantial compliance with the statute if in some way or 
mode the testator indicates that the instrument the witnesses are 
requested to subscribe as such is intended and understood by him 
to be his will. In re Hunt’s Will, 110 N. Y. 278, 281. 18 N. E. 106. 
The declaration may be made in answer to a question, or even to a 
sign. Coffin v. Coffin, 23 N. Y. 15. Publication and request may 
be incorporated in the same words and acts. In re Kane’s Will, 
supra; Coffin v. Coffin, supra. The words of request or acknowledg- 
ment may proceed from another, and will be regarded as those of 
the testator if the circumstances show that he adopted them, and 
that the party speaking them was acting for him with his assent. 
Gilbert v. Knox, 52 N. Y. 125, 129. The publication and request 
are both, I think, embraced in the language which Mr. Ryan used to 
testatrix when he asked her “if she wanted Mr. Buckley and him to 
witness the will,” which was then present, and had been prepared 
by him in her presence, and executed by her; and, if I am right in 
my conclusion that she knew the contents of the will, I think the 
will was sufficiently executed to meet the strictest requirements 
of the statute. 

The remaining question, namely, whether this will was the result 
of fraud and undue influence, is the more serious one, and requires 
a somewhat careful examination of the evidence and the law ap- 
plicable thereto. The testatrix was about 75 years of age; had 
received a somewhat serious injury in the breaking of her arm 
about a vear before the making of her will; was somewhat feeble 
in health; but, as far as appears, was not affected bv any weakness 
of mind or memory. The evidence tends to show that she knew who 
were the objects of her bounty, and that she had sufficient mind 
and memory to decide between them, and also knew the amount 
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and condition of her property. But the contestants, while not as- 
sailing the general proposition above stated, insist that the relation 
between the proponent and testatrix was that of master and servant; 
that there was dependence on the one hand, and control upon the 
other; and that in such a case the law will presume coercion, undue 
influence, or fraud unless the contrary appears by the most clear and 
satisfactory evidence. There is, undoubtedly, ample authority in 
support of this proposition if the fact shall be so found. Sears v. 
Shafer, 6 N. Y. 268; Ford v. Harrington, 16 N. Y. 285. They further 
insist that the will is an unnatural one, since the testatrix, by this 
instrument, gave the body of her estate to a single niece, and there- 
by ignored the claims of those who were the natural objects of her 
bounty,—her brothers and sisters; and they insist that, at least, a 
more wide distribution of her property among her numerous rela- 
tives, including those of a like degree of relationship as Mrs. Buck- 
ley, would have been more natural, and more in accordance with 
the presumed state of her affections. On the other hand, the pro- 
ponent insists that the relation of master and servant, as those 
terms are used and that relation is understood and treated in law, 
did not exist between these parties; that they were kindred by 
blood, and that such relationship was recognized between them in 
their intercourse with each other, and that their relations, from 
their long residence together and the intimacy of their intercourse, 
‘was more like that of mother and daughter; that, at least, they 
‘were, in addition to their kinship, very close friends and associates, 
between whom the most confidential and affectionate relations ex- 
isted; and that the relation of master and servant was not recog- 
‘nized by them, or either of them, and did not in fact exist between 
them (whatever their outward or apparent relations were), and 
therefore the presumptions growing out of the relation of master 
and servant cannot be claimed in this case. The proponent further 
insists that the testatrix’s relations with her brothers and sisters 
and other relatives, except the sisters of the proponent, were nei- 
ther cordial nor close, indeed were hardly friendly, and that with 
one of them (Mrs. Powers) she was not on speaking terms, and that 
the same is true of her relations with her adopted daughter, with 
whom she had a serious difticulty, and to whom she had not spoken 
for five years prior to her decease; that a knowledge of the testa- 
trix’s relations with her other kindred (aside from Mrs. Bucklev and 
her two sisters, Mrs. Boyd, formerly Ahearn, and Mrs. Murdock) 
would have at once suggested the conclusion that Mrs. Bucklev 
would be the principal recipient of her bounty. 

The law applicable to the various relations between these persons, 
as claimed by the contending parties, is well settled. If this instru- 
ment was solely the offspring of love and affection, however the 
same may have been prompted or caused, it should stand as the 
will of the deceased. Tucker v. Tucker (Sup.) 18 N. Y. Supp. 629; 
Coit v. Patchen, 77 N. Y. 533, 539; In re Green, 67 Hun, 527, 22 
N. Y. Supp. 1112. If, on the other hand, it was the result of depend- 
ence upon the part of the testatrix, and of control on the part of 
the principal beneficiary, it is, in law, the product of fraud, imposi- 
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tion, or coercion, and its probate should be refused. In re Green, 
supra; Tyler v. Gardiner, 35 N. Y. 559. 

This leads us to an examination of the evidence to ascertain what 
was the actual relation existing between these parties (proponent 
and testatrix) at the time of the making of the will, for the purpose 
of determining (1) where the burden of proof rests in this case, and 
(2) of determining whether the party upon whom the burden rests 
has sustained the same. The testatrix lived with the proponent 
many years, and, doubtless, performed the duties of servant, al- 
though it appears to have been of her volition, without contract or 
compensation for her services. She was at the same time a friend 
and a relative. There was a sharp contest between these parties 
upon the trial as to what were the real relations between the testa- 
trix and her niece Mrs. Buckley. The evidence upon the part of the 
contestant tends to show that she was a mere servant, a drudge in 
the kitchen, getting up early, working hard day in and day out; that 
she occupied the servant’s quarters, was not introduced to friends of 
the family, did not sit at the table with the family,—in fine, was 
treated as a servant, and was such; that the testatrix was old, some- 
what feeble in health, was ignorant, could neither read nor write, 
and was therefore easily the subject of fraud and imposition, and 
that her situation and relations with Mrs. Buckley were such as to 
afford her ample opportunity to alienate the affections of the testa- 
trix from the balance of her kindred, and center them on herself; 
that the manner of the production of the will, as shown by the testi- 
mony, indicated fraud, if not coercion, in its production; that Mr. 
Ryan was comparatively a stranger to testatrix, and the will was 
prepared shortly after a serious quarrel with her adopted daughter 
in relation to the custody of the bank books; and that the proponent 
took advantage of the testatrix’s natural resentment and of its in- 
fluence over her to obtain from her this will. There is no direct evi- 
dence of any fraud or coercion in making this will, and I fail to find 
anything growing out of the manner of its immediate production 
which indicates that any undue advantage was taken of her by the 
proponent. It is true, Mr. Ryan was a comparative stranger to her, 
but she had employed him to procure her bank books from her 
adopted daughter, Julia Cummings, who refused to give them up. 
It appears that, shortly after obtaining the books, she requested Mr. 
Ryan, in the presence of Mr. De Groot, his clerk, to draw her will, 
and a few days afterwards her will was drawn under the circum- 
stances above narrated. Mrs. Buckley appears to have been in or 
about the room when the will was drawn, for, when it was partially 
completed, she went, and called her husband, Mr. Buckley, who was 
asleep in another part of the house, to come and witness the will. 
Nothing appears from the circumstances attending the making of 
the will to show that the instrument was not the result of an intelli- 
gent mind, acting without restraint or undue influence. As to the 
relations between these parties, testatrix and proponent, it is safe to 
say that they were apparently those of master and servant, what- 
ever their real relations might be. The testatrix was unlettered, 


228 NEW YORK SUPPLEMENT, Vol. 37. (Surr. Ct. 


mingled but little with the world, had been in the kitchen of the 
proponent for 20 years. She was also quite advanced in years, had 
been in ill health for some time, and, under such circumstances, 
would, doubtless, look to Mrs. Buckley for advice and counsel. 

I am of the opinion, therefore, under the circumstances, that the 
instrument should not be admitted to probate upon the bare proof 
of its formal execution, but that it was the duty of the proponent to 
go further, and show that, while their apparent relations were those 
of master and servant, their real relations were otherwise, or, at all 
events, that proponent had taken no advantage of her relations with 
testatrix; and the burden of proof, I think, was therefore upon pro- 
ponent to show the will was the result of testatrix’s own free act. 
Van Pelt v. Van Pelt, 30 Barb. 134; Loder v. Whelpley, 111 N. Y. 
239, 18 N. E. 874. This proponent has essayed to do, and has intro- 
duced very considerable testimony tending to show that the rela- 
tions between her and testatrix were not those of master and serv- 
ant, but were those of kindred and close, intimate friendship; that 
the testatrix was never treated in the family as a servant; never 
ordered or directed as to her work; that no work was exacted of her 
more than she desired to do; that she performed her duties from 
motives of love and affection, rather than for pay; that she was 
counseled with, advised, and treated as a mother would have been 
had she been performing the same duties for her daughter; that tes- 
tatrix roomed with the sisters of the proponent, and with propo- 
nent’s own daughter, was nursed, when sick, by proponent and her 
family, and was in all respects, so far as consistent with her em- 
ployment, treated as a friend and relative; that the testatrix served 
without compensation other than such as one member of a family 
would naturally give to another by presents and voluntary pur 
chases of articles of clothing, from time to time, as affection on the 
one side and apparent needs upon the other prompted. The propo- 
nent also offered considerable testimony tending to show that the 
relations between the testatrix and her brother and sisters were not 
cordial; that her intercourse and association with them was infre- 
quent; and that, with the exception of her sister in Boston (Mrs. 
(zrady, who had a pension), they were all in comfortable circumstan- 
ces. It further appears from the evidence in this case, the most 
cogent of which was furnished by Mrs. Boyd, a witness called by 
the contestants, that the relations between the testatrix and propo- 
nent were more intimate and affectionate than those between the 
testatrix and any of her other relatives. Indeed, Mrs. Boyd testi- 
fied that she roomed with testatrix for many years when she resided 
with her sister, the proponent; that she learned in her intercourse 
with testatrix that her affections were centered upon the proponent, 
and that the proponent was her favorite among all her relatives; 
that she was also greatly attached to the proponent’s family, and 
was exceedingly kindly treated by them. Mrs. Bovd’s testimony, 
which appears to be frank and unbiased (since she had some reason 
to expect from her relations with the testatrix that she would be 
remembered in her will), furnishes satisfactory evidence, in connec- 
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tion with the other facts and circumstances in the case, that the will 
was made in accordance with the affections and unbiased inclination 
of the testatrix. 

In conclusion, this instrument, following the lead of the testa- 
trix’s affections, and being the offspring of an intelligent mind, un- 
affected by fraud or coercion, however partial it may appear or un- 
just in discriminating against her other relatives, is fully established 
as the will of the deceased, and must be admitted to probate. 

Decreed accordingly. 





In re BRAUNSDORE’S ESTATE. 
(Supreme Court, Appellate Division, Second Department. February 11, 1896.) 


L Construction oF Witu—-LirE TENANT—DEDUCTION FOR REPAIRS. 

Where a widow, by the terms of a will, was entitled to the ‘net income” 
from the estate after the payment of “all necessary charges” for the 
proper care thereof, and the surviving children, after the death of the 
widow, were entitled to the whole estate, moneys paid out by the ex- 
ecutor for repairs to buildings, and to fences and painting, should be 
charged to the income, and not to the principal, of the estate. 


2 Estate IN REMAINDER—LIABILITY FOR IMPROVEMENTS. 
But moneys paid for a factory built to close up the testator’s business, 
and which enhanced the realty for the benetit of the children, should be 
charged to the estate. 


& Execctror— LiaBILity TO REMAINDER-MEN — COMPENSATION FOR MAINTE- 
NANCE. 
As the executor did not charge the expenses for repairs to the income, 
and overpaid the widow, he was entitled to deduct frum the principal due 
to those children who had lived with their mother, and were supported by 


the estate, the cost of their maintenance during the lifetime of their 
mother, 


Appeal from surrogate’s court, Rockland county. 

Final judicial settlement of the accounts of John H. Braunsdorf 
a sole surviving executor of the will of Julius E. Braunsdorf, de- 
ceased. From certain parts of the decree of the surrogate of Rock- 
land county which finally determined said accounts (35 N. Y. Supp. 
298), said executor appeals. Modified. 


Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


I, Newton Williams, for contestant appellants. 


Andrew X. Fallon, special guardian, for infant appellants. 
Garret Z, Snider, for respondent. 


BROWN, P. J. The principal question presented by this appeal 
relates to an item of $/,049.91, which represents the amount paid 
Y the executor for repairs and improvements to real estate. By 
€ decree this amount is charged against the principal of the 
State, Whereas the appellants claim that it should have been 
Pe to, and paid from, income. The total amount of principal 
te th real and personal estate charged to the executor by the 
ree was $24,760.13; he was credited with legacies paid amount- 
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ing to $17,184.46; leaving a balance of $7,575.67. The total amount 
of income with which he was charged was $16,573.56; he was cred- 
ited with payments, properly made, amounting to $8,163.31; leav- 
ing the net income of the estate $8,410.25. By the provisions of the 
will of the testator, his widow was entitled to receive the net in- 
come of the estate during ber life. She died in the year 1891, and 
the total of payments made to her by the executor exceeded by 
a few hundred dollars the net income above stated. 

If the appellants are right in their contention that the repairs and 
improvements to the real estate were properly chargeable to in- 
come, it follows that the executor has largely overpaid the widow, 
and must make good the deficiency in the estate to the appellants, 
who are, under the testator’s will, entitled to receive the principal 
upon the widow’s death. But, if the ruling of the surrogate is 
correct, then the balance of the principal, as stated above, is subject 
to be further reduced by the amount paid for repairs, and the bal- 
ance due to the appellants is the sum of $525.76 only. 

The testator, by his will, gave all his property, of every kind, to 
his executors, in trust, to pay (1) his debts and funeral expenses; 
(2) to collect and receive the rents, income, and profits thereof, and 
pay “all necessary expenses and charges for the proper care and 
preservation thereof, and, after the payment of such charges and 
expenses,” to pay from the “net income” $300 annually to his mother, 
during her life, and the remainder of said income to his widow, 
for her maintenance and use, and, after the death of his mother, 
to pay to his widow “the whole of said net income,” as long as she 
remained his widow. Upon the death of the widow the whole estate 
was devised to such of the testator’s children as should then be 
surviving, and the surviving issue of any child or children who 
should have died before the death of the widow, leaving issue, ex- 
cept that the testator’s daughter Wilhelmina was to receive only 
the income from her share during her life, and upon her death 
such share was devised to her children and descendants. The exec- 
utors were authorized to sell any or all of the real estate, and to in- 
vest and reinvest the proceeds thereof. The testator died in 1S80, 
leaving surviving him his mother (who died in 1881, and to whom 
was paid only one year’s annuity), his widow, and eight children, 
five of whom were minors, whose names and ages were as follows: 
Laura, 20 years; Henry, 18 years; Julia, 17 years; Julius, 13 years, 
and George, 11 years. The widow died in June, 1891. 

Of the amount paid out by the executor for repairs and improve 
ments to the real estate, the sum of $1,285.77 was paid for the erec- 
tion of a frame factory, which was used by the executor in closing 
up the business which the testator had carried on. The balance of 
the expenditures appear, so far as the testimony shows, to have 
becn made for repairs necessary for the preservation of the prop- 
erty. The learned surrogate placed his decision upon the ground 
(1) that the repairs made were of a permanent character, and en- 
hanced the value of the real estate; (2) that the intent of the tes- 
tator was that his widow should be supported from the income of 
the property, and, if the repairs had been charged to income, it 
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would have so reduced it as practically to leave the widow without 
support. 

After the widow’s death, all the property upon which the repairs 
were made was sold, pursuant to a Judgment rendered in an action 
of partition; and the lot upon which the frame factory was erected 
sold for $1,950, which sum was distributed among the contestants. 
The testimony as to the value of the lot without the building varied 
fron a few hundred dollars to upwards of a thousand. But there 
is no dispute but that its value was substantially increased by the 
building. As the appellants have had the benefit of that increase 
in value, we think the income of the estate cannot now be charged 
with the cost of the building, and to this extent the decree of the. 
surrogate can be upheld. But as to the balance of the expendi- 
tures, to wit, $5,764.14, I am unable to see how the decision can be 
sustained on the ground that the repairs were of a permanent 
character. I cannot find in the testimony anything indicating that 
any part of this sum was expended for permanent improvements. 
The executor speaks of them as “repairs to eight dwelling houses, 
grocery store, blacksmith shop, and large brick factory.” Other 
witnesses describe them as consisting of new roofs on buildings, 
new fences, and painting. All such items clearly come under the 
head of “expenses and charges for the proper care and preservation 
of the property,” and, by the express terms of the will, were to be 
paid from the income. ‘Lhe intention of the testator in reference 
to the support and maintenanee of his widow must be gathered 
from the terms of the wil]. The provisions of that instrument are 
hot ambiguous or doubtful. It is the “net income” only of the 
estate that is given to the widow for her use. The amount of that 
provision was determinable only by deducting from the gross income 
the payments made for “all necessary expenses for the proper care 
and preservation” of the estate. These expenses included taxes, 
insurance, and such ordinary repairs as were necessary to preserve 
the property. 

The respondent’s counsel asks us to sustain the decree upon an- 
other ground. His argument, as I understand it, is that conceding 
that the ordinary repairs were, by the terms of the will, payable from 
the income, yet as the widow paid therefrom, for the support and 
maintenance of her children, a suin equal to the amount paid by the 
executor for repairs to the real estate, that in adjusting the exec- 
utor’s accounts the amount therein stated to have been paid by him 
for repairs may be presumed to have been advanced from the prin- 
cipal of the estate for the support of the children, and may be there. 
fore properly allowed to the executor on his final accounting. In 
‘upport of this claim, we are referred to the case of Shepard v. Steb- 
bins, 48 Hun, 247, and the decision of the surrogate of Chautauqua 
county in the case of Rolph’s Estate (Surr.) 9 N. Y. Supp. 293. In 
tach of those cases the administrators were general guardians of 
infant children, who had inherited the real estate upon which the 
Ctpenditures were made upon the death of their fathers. The ex- 
penditure of personal property in repairs to the real estate, and the 
discharge of incumbrances thereon, was sustained on the ground 
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that it was the duty of the general guardians to protect and preserve 
the children’s estates; and the expenditures made for the support of 
the children were sustained on the ground that they were such as 
would have been authorized by the court in the first instance, had 
application been made therefor. In this case it would probably, 
during the lifetime of the widow, and without her consent, have been 
difficult to have provided for the support of the infant children of the 
testator out of the principal of the estate. The only practical way 
that could have been accomplished would have been through a sale 
of the infants’ share; and in view of the provision of the will which 
devised the estate, upon the widow’s death, to such of the testator’s 
children as should then be surviving, a sale of the interest of any 
child before the widow’s death would probably have resulted in such 
a sacrifice of the property that the court would not have felt at lib- 
erty to order it. But we are of the opinion that the court may now, 
in adjusting the executor’s accounts, allow to him such sums as it 
appears from the testimony have been actually expended by him for 
the support and maintenance of any of the testator’s children. The 
provision of the will created a vested estate in each child of the tes- 
tator, of an undivided one-eighth of the estate, subject to the life 
estate of the widow, but which was liable to divest upon the death 
of the child. All the children survived their mother, and we are 
not embarrassed by any uncertainty as to their possession and en- 
joyment of the estate. It is entirely just and equitable, therefore, 
that the shares of such of the children as were supported from the 
estate should be charged with the sums expended for such purpose. 
John and Wilbelmina were upwards of 21 years of age at the time of 
their father’s death, and never after that time lived at the home. 
stead, or received any support from the estate. Henry was 18 vears 
of age at his father’s death, and lived at the homestead until after 
he was 21. But during that period he worked in the factory, and, 
out of his wages, paid his board to his mother, and the testimony 
does not show that he ever received any support from the estate. 
The occasional visits which these three children made to their mother 
during the summer season would not support the conclusion that 
during those periods they were receiving support from the estate. 
But, as to the other four children, we think their respective shares 
should be charged with their support during the lifetime of their 
mother. It is undisputed that they had no other means of support, 
except such as they received from the executor, and for six years 
after the testator’s death they all made their home with their mother. 
Julia did not contest the executor’s account, and has not appealed 
from the surrogate’s decree, and as to her it must be sustained. 
The share of each child in the surplus remaining in the executor’s 
hands would not exceed $600, and we are of the opinion that $100 a 
year is a moderate allowance to be credited to the executor for the 
support of the three children who made their home with the mother, 
and were supported and maintained out of the estate. The decree, 
therefore, must be modified as follows: The amount credited to the 
executor in the account of principal for repairs must be reduced to 


$1,375.77, and the amount remaining in his hands for distribution 
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adjudged to be the sum of $6,327.49. The balance will be subject to 
the pavment therefrom of the executor’s commissions, and the costs 
and allowances made by the surrogate to the counsel of the respec- 
_ tive parties, and the costs of this appeal. The balance remaining 
will be the sum to be divided among the children of the testator, and 
the order will provide that the shares therein of Laura, Julia, Julius, 
and George be retained by the executor to reimburse him for the 
sims paid out for their support and maintenance. 
So modified, the decree will be affirmed, with costs to all parties 
payable out of the estate. All concur. 










(1 App. Div. 285.) 
TABER et al. v.§ WILLETTS. 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


PoWER OF SALE IN Wini—DEVISE IN FEE—REPUGNANCY. 

Where a testator devised several estates in fee, and one to the executor 
in trust for testator’s sun, with power fu the trustee to convey to the son 
In fee, and also gave the executor a general power to Sell the whole estate, 
the termination of the trust in favor of the son by a deed to him did not 
preclude an exercise of the general power of sale. 


Appeal from circuit court. 

Action by Thomas T. Taber and others, as executors of the will of 
Stephen Taber, deceased, against Martha T. Willetts for specific per- 
formance of a contract to purchase land. From a judgment for 
plaintiffs, rendered on a trial by the court without a jury, defendant 
appeals. Affirmed. 

Argued before BROWN, P. J., and PRATT, BARTLETT, and 
HATCH, JJ. 


Alfred A. Gardner, for appellant. 
George M. Baker, for respondents. 


HATCH, J. The facts are agreed upon, and the case presents 
only questions of law for solution. Dlaintiffs are executors of the 
will of Stephen Taber, deceased. Claiming to act under the will, they 
exposed for gale, at public auction, certain real estate devised by 
the testator, which was purchased by defendant at such sale, but 
who thereafter refused to complete the purchase, on the ground that 
plaintiffs had no power to make the sale, and no authority to convey 
& good title to the land. Thereupon this action was brought to 
compel a performance of the contract of purchase, and defendant 
put in issue, by answer, the power of plaintiffs to sell the land and 
convey a good title. The will, which must be the subject of con- 
struction, is quite plain in its several parts, and the real question is 
whether the power of sale contained in its sixth clause survived the 
execution of the power created by the fourth clause. The testator, 
alter providing for the payments of debts and expenses, divided his 
entire estate among four children and a widow, share and share 

alike, the widow’s share to be in lieu of dower. Each beneficiary 

tamed is vested with an estate in fee simple absolute of the prop- 
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erty, except testator’s son William, whose interest is provided for 
in the fourth clause. The estate therein, by this clause, is vested 
in the executors, to be held by them in trust for the benefit of Wil- 
liam. By the fifth clause, power is conferred upon the executors in 
their discretion to convert the said trust estate into a fee simple in 
William, and thus place all the beneficiaries upon an equality. The 
sixth clause vests in the executors a general power to sell and con- 
vey, at public or private sale, the whole or any part of the real estate, 
whenever it may be deemed advisable or necessary, either for the 
benefit or advantage of the estate, or to carry into effect the provi- 
sions of the will, and to convey complete titles thereto to the pur- 
chasers. It is clear, therefore, that testator’s intention was to cre 
ate two separate, distinct, and independent powers,—one being a 
special power relating exclusively to the estate of William, and the 
other a general power, to be exercised upon the whole estate in the 
event it was deemed advantageous so to do. Prior to the sale of the 
property which is the subject of this action, the executors, in pur- 
suance of the power contained in the fifth clause, conveyed to Wil- 
liam, by deed, his fifth interest in fee simple absolute. And the 
widow elected to take the devise in lieu of dower. The estate re- 
mains unsettled, and the executors still act. It is now objected that 
the power of sale was without vitality, after the conveyance by the 
executors of William Taber’s fifth interest; that when this event 
happened the whole of the estate was vested in the widow and chil- 
dren absolutely in fee simple, the trust ended, and that, as the power 
of sale was not necessary thereafter to carry out the intention of the 
testator, it becomes repugnant to the ownership in fee, and cannot 
be upheld as a valid subsisting power. It is not an unusual feature 
in testamentary disposition to devise a fee and subsequently vest a 
power of sale in the executors of the instrument. Such power of 
sale is not necessarily repugnant to the devise in fee, and the courts 
have found little difficulty in sustaining it, holding that the estate 
vests in the devisees subject to the execution of the power. Critten- 
den v. Fairchild, 41 N. Y. 289; Kinnier y. Rogers, 42 N. Y. 531; 
Drake vy. Paige, 127 N. Y. 569, 28 N. E. 407. In the present case, the 
power relating to the estate of William is separate and independent 
from the general power under which the sale was made, and, while 
it is true that the trust estate created by the will was at an end 
when the deed was made, it does not follow that there existed no 
necessity for continuing in cxistence the general power of sale. The 
power in trust evinced a distinct purpose to guard the estate of 
William from waste, which his unreliable habits might produce. The 
general power applied to the entire estate, in order that its proper 
distribution might be facilitated. The courts have recognized that 
such power may be upheld for that purpose. In Cussack vy. Tweedy, 
126 N. Y. &1, 26 N. E. 1033, there were separate trusts for four chil- 
dren, coupled with a power of sale. By the death of one, an un- 
divided fourth of the estate had vested in the issue, and it was 
claimed that the power of sale, as to such one-fourth, ended with the 
determination of the trust. The court held that the power covered 
the whole estate, and that the issue of the child dying took the fee 
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subject to the exercise of the power. In the discussion, the court 
upheld the power, upon the ground, among others, that it would 
facilitate an ultimate division without the expense and delay of a 
partition. And the court cites with approval the phrase of an Eng- 
lish case that “the power is unlimited, and overrides the whole es- 
tate” While the facts of that case are different from the case at 
bar, yet the reason assigned for facilitating division and distribution 
of the estate is applicable to the conditions here existing, while the 
power is as broad as the one there under discussion, or the one refer: 
red to in the English case. In Mellen v. Banning, 72 Hun, 176, 25 
N. Y, Supp. 542, the court concluded that the only purpose for which 
the power could exist was to divide the estate among those entitled, 
and they assumed, without deciding, that such power was not repug- 
nant to a devise in fee. If this were all, the suggestion contained 
in that case would discredit the continued existence of a power for 
such purpose. But in Mellen v. Mellen, 139 N. Y. 210, 34 N. EL 925, 
where the same power was under consideration, Andrews, C. J., 
said: 

“But there can be no doubt of the validity of the power of sale. There is no 
repugnancy between a devise in fee and a subsequent power of sale given to 
theexecutor for the benetit of the devisees. This is a common incident of tes- 
tamentary dispositions. The title to the lands vested in the widow and chil- 
dren of Abner Mellen under the devise, and was a fee, subject to the power 
of sale given to the executor. In case of a sale under the power, the title of 


the devisees in the land would be divested and an Interest in the proceeds 
substituted.” 


McCready v. Insurance Co., 838 Hun, 526, 32 N. Y. Supp. 489. 


The exercise of the power is liable to be defeated whenever the 
devisees unite and elect to take the land in its unconverted form. 
McDonald vy. O'Hara, 144 N. Y. 566, 39 N. E. 642. No such question 
arises upon the record in this case, as it is not claimed that there has 
been a concurrence of all the beneficiaries to work such a result. 
We conclude that the general power of sale was valid and subsist- 
Ing at the time defendant made her purchase, and that the exec- 
ators could convey good title to the land sold. 

The judgment appealed from should therefore be affirmed, with 
Costs, All concur. 





W2 Hun, 489.) 
In re BARBER’S WILL 


(Supreme Court, General Term, Fifth Department. December 28, 1895.) 


L Witts—IncompLetr INSTRUMENT. 

An instrument was written by decedent fn pencil on four half sheets of 
paper doubled and pinned in book form, and covered seven pages of the 
book, It commenced in the form of a will, and, before decedent’s sig- 
hature on the fourth page, directed the sale of a house and the division 
of the proceeds among certain persons, but some of the names, includ- 
lng those of decedent’s mother and one of her sisters, were erased by 
Pencil lines in a heavier hand than the writing. ‘There were nine such 
erasures, five of which were material; but none of them were explained 
by the witnesses or noted before the witness clause. ‘Che instrument, 
after referring to certain stocks and bonds, contained the clause, “to be 
arranged later, Should anything happen to me before this will is fin- 
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ished it must not go Into litigation.” On the three pages following de- 
cedent’s signature and those of the witnesses, certain legacies were pro- 
vided for, and on the seventh the word “books” alone appears, and both 
the subscribing witnesses testified that decedent expressed her desire 
to give her library to a certain person, and one of them testified that de- 
cedent called the instrument a memorandum, and said she was going 
to make a will when she had “finished out” what she wanted to do with 
her things. There were numerous blanks throughout the instrument. 
Decedent was a woman of superior inteiligence and of considerable busi- 
ness capacity. Held, that such instrument was not decedent’s will. 


2. SaME—PROOF OF EXECUTION AND PUBLICATION. 

In a contest of a will which contained no witness clause except the 
words, “Witnessed by,” B., one of the witvesses testitied that she asked 
decedent if she had made a will, and decedent got a paper and read from 
it the formal] beginning of a will, and said she would sign it if B. and 
C., the other witness, would witness it, and asked them to do so, and 
that testator then signed it, and so did the witnesses. She also testitied 
that decedent was of sound mind when she signed the wili, but, on 
cross-examination, she admitted having stated, shortly after decedent's 
death, that decedent was then so under the influence of Nquor as to be 
incompetent to make a will. C. testified that decedent said, “Girls, just 
for fun, put your name on this paper,” and that they then signed it, and 
that decedent did not sign her name to the instrument that day, and 
that decedent called the instrument a memorandum, and she was going 
to make a will when she had “tinished out” what she was going to do with 
her things. Held, that due execution and publication of the will were not 
shown. 


Appeal from surrogate’s court, Cayuga county. 

Cornelia M. Barber filed a petition praying that the will of Mary 
E. Barber be admitted to probate, and objections were filed by 
Frances M. Benson. From a decree admitting the will to probate, 
contestant appeals. Reversed. 

Argued before LEWIS, BRADLEY, WARD, and ADAMS, JJ. 


John D. Teller, for appellant. 
William E. Hughitt, for respondent. 


WARD, J. Mary E. Barber, a widow lady in the city of Auburn 
having considerable property, died on the 27th of January, 1895. 
She had no children or other descendants, and her heirs and next of 
kin were two sisters, Cornelia M. Barber and Mrs. Frances M. Benson. 
In March, 1895, Cornelia M. Barber, whom we shall style hereafter as 
the “proponent,” filed a petition with the surrogate of Cayuga county 
praying for the probate of what she claimed to be the will of the 
deceased. Frances M. Benson contested such probate, and inter- 
posed a defense by filing an answer, and the issues thus made were 
tried before the surrogate, and the paper was admitted to probate as 
a will by the surrogate. At the time of the making of this instru- 
ment the mother of the deceased, a Mrs. Morgan, was alive, but subse- 
quently, and in October, 1893, she died. The paper presented to the 
surrogate was written entirely in pencil and by the deceased, except 
her signature and that of two witnesses, Harriet A. Collins and 
Margaret W. Bostwick, which were written in ink. It is written 
upon four half sheets of legal cap paper placed together and doubled 
once, forming a kind of a book, fastened at the point of doubling 
with a pin. The pencil writing is on seven continuous pages as you 
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turn to the left. On the top of the seventh page there is simply the 
word “books.” It is important that we should give, as far as possible, 
a copy of this extraordinary paper, with its erasures, blanks, marks, 
and interlineations. We were favored upon the argument with the 
original instrument, and as far as it can be reproduced here it is as 
follows: 

I, Mary E. Barber being of sound mind and capable of making my will 


declare this will—dated June 1893—as my last will and testament—all others 
made before this date memorandums &c. I declare null and void— 


Ist After my lawful debts are paid, and funeral] expenses— 

2 My house 37 Wm St. to be sold for whatever it may be sold fur is to be 
divided—as follows— 

1st To my faithful servant Sarah Wills—2000 dollars cash—Ilst of all. If 
house sold for 20000 it would leave a balance of 18000 to be divided between 
the following named: 


Nellie Barber, 3 
Alice Morgan Barber To my sister Cornie Morgan Barber, 
Julia Barber Elvers ei 
Elizabeth Coventry Barber My Store 112 Genesee St 
Mamie Morgan Avery absolutely free title now free from 
Maggie Barber apy incumbrance 
Maudie “ George Barber 2nd 
(page 


2) 
If 37 Wm 8t. should be sold for more or less it must be divided equally the 
same—giving each the same proportion, where I know my husband would wish 


it to go 


Water bonds-+00-relie 1500 value 
Water stock now representing 8000 


@esenenevneveee ee 


9500 


to be arranged later, Should anything happen to me before this will is finished 

it must not go into litigation—brought about by my mother or any of my neices 
must 

Mrs. Frances M. Bensons children if so they rt be left with nothing and all goto 


(page 3) 
4o—m5--oleier 
Coppnelie—-tedielle-merbie-buntet- eth Rairher 
to myn sister Cornelia L. Barber's children of course My Mother who is now feeble 
and aged—probably will not outlive me In that event she of course will be 
cared for by those left—MY Sister Frances M. Benson’ & Children ............ 
The interest in Times Building if I have any at the time of my death goes to my 
neices Mary P. Benson and Helen F. Benson Hunt wife of Thos. M. Hunt—now 
of Auburn N. Y. 


0 
00 ST (page 4) 
00 66 
my silver ware 
Solid silver tea sett to go to Mary P. Benson if my mother has given her solid 
to 


sett which was given my sister Cornelia M. Barber, if not my sett to go to my 


sister Cornie 
Mary E. Barber 
Witnessed by 
Harriet A. Collins 
(blot) Margaret W. Bostwick 
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The fifth page contains 22 articles for table use, as silver knives, 
a large silver salver, a silver goblet, silver forks, a butter dish, and 
other articles, with “1000 Thomas M. Hunt, 1000 Mary P. Benson, 
1000 Edith Benson, 1000 Cornelia Benson, 500 Catharine Walsh if 
living with me.” The sixth page has the same names of persons as 
on the fifth page, with the same amounts opposite their names, ex- 
cept that of Catharine Walsh, and in addition Helen M. Hunt, with 
1,000 opposite her name, with the aggregate figures, under the 
amounts, of 5,000, and, below, the name of Sarah Wills, erased. 
The seventh page is an entire blank, except at the top occurs the 
word “books.” This page does not appear in the printed case, but 
it does in the original paper presented on the argument. Pages 5, 
6, and 7 are not signed or witnessed. 

Margaret W. Bostwick testified, in substance, before’ the surro- 
gate, that she called at the house of the deceased in the evening for 
a friendly call, and found Mrs. Collins (the other witness to the will) 
and the deceased (Mrs. Collins was a nurse in the house, and attend- 
ing the mother of the deceased), and that she (Bostwick) asked the 
deceased if she had made a will, to which the deceased replied, in 
effect, that she had a paper all ready, and got the paper from a desk 
or drawer near by; that deceased sat down with the paper, and 
read a part of it. And she continues: ) 

“The beginning of the will,—it began in a formal way: ‘I, Mary E. Bar- 
ber,’—I don’t remember exactly, but it was her last will and testament, and 
she being of sound mind and capable of making a will. I don’t remember 
anything else. She was sitting in the same seat she left when she went 
to get it. When she stopped reading I think there was a little conversation 
tn regard to the will and the signing of it. She v2ad until she came to the 
provisions of the will. Then she didn't read any further. Then she signed 
the will, and we witnessed it, signing our names. Before signing it she 
said she would sign it if we would witness it. I think I said I didn’t know 
as it would be legal. She asked us to do it. She still had the paper in her 
hand. She fixed a place upon the table to lay the will,—on the desk or 
table In the center of the room. We were sitting on one side of it. Then 
she signed her name with a pen and ink. Then we signed our names. 
We were in each other’s presence. Mrs. Collins and I were sitting either 
side of a door. Mrs. Barber was at the end of the table. 1 think it was 
Mrs. Barber who wrote ‘Witnessed by’ at the left of the signature. I think 
it was after signing her name. Mrs. Collins signed her name. She was 
asked to by Mrs. Barber. Aud Mrs. Barber asked me to. She was at that 
time of sound and dispesing mind and memory, and not under restraint.” 


On her cross-examination this witness said that she remembered 
that Mrs. Barber said that she wished Mrs. McNeil to have a cer- 
tain bust; that there was considerable laughter during the time in 
the party about various things which were said; that the maid, 
Sarah Wills, brought in something to drink, of which the party par- 
took, that was called “root beer’; that she was under the impres- 
sion that the deceased said that she left her library to Mr. Tom Hunt 
(who had married a daughter of the contestant), and that she thought 
Mrs. Barber was at the time slightly under the influence of liquor. 
The counsel for the contestant asked her if she had not made cer- 
tain statements to him soon after the death of Mrs. Barber, and she 
admitted that she had told him that Mrs. Barber was at the time of 
the making of the paper decidedly under the influence of liquor, 
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and that in reply to a question of his if, in her opinion, the deceased 
was competent to make a will at that time, the witness had said 
that she certainly was not. The witness, however, stated that, after 
reflecting upon the matter for some time, she had concluded that 
she was mistaken in her statements made to the counsel, and that 
the transaction was as she had before given it. 

Mrs. Collins, the other witness, testified that she signed her name 
to the paper in the presence of the deceased, but did not see the 
name of the deceased upon the paper, and she continued: 


“She [deceased] said: ‘Girls, just for fun, put your name on this paper. 
Sign this paper. And then | wrote my name. The paper was in my hand 
when I signed my name to it. I put it on a book to write my pbame. Miss 
Bostwick (the other witness) passed it to me to write my hume. Miss Bost- 
Wick was sitting by the table, and 1 was sitting by the side of her, a short 
distance from her; about the same distance from Mrs. Barber. I sigued 
my wame, and passed the book to Miss Bostwick. Mrs. Barber was sitting 
at the west end of a long table in the library. After I signed, Sarah. the 
housemaid, was going through the house. She [deceased} called to her to 
bring some wine and cookies, which she did. ‘Then we bad a folly time,— 
talked and laughed. I partook a little of the liquor that was brought in, 
aud Miss Bostwick did. We partook of the cookies. Mrs. Barber did not 
partake of what was brought in in Niquid form. We were there about an 
hour and a half, I should think. Aside from writing our names on the paper, 
we Were visiting and partaking of our lunch. The first 1 heard on the sub- 
ject of a will, Miss Bostwick said, ‘Aunt Mollle, why don’t you make your 
will” Mrs. Barber said she was going to wake her will sometime, when 
she could. She called this paper she had a memorandum. She said she 
was going to when she had finished out what she wanted to do with her 
thiugs. She hadn't quite finished how she wanted to dispose of them. She 
talked about having some one come and draw up her will. She spoke about 
If she should get sick, of course, she would like to have her things dis- 
posed of—have some one draw up a will, and dispose of her things. She 
wanted Mr, Thomas Hunt to have her library. She spoke of it several 
Nues that evening, and of pictures she wanted Miss Bostwick and me to 
have, She said nothing further about disposing of her property. Mrs. 
Barber went out and got a paper while we were there. She got it from a 
fable drawer in the south library. When she started to get it she said she 
had a memorandum of what she wanted done with her—that she was going 
to have her will drawn up from this paper. She unrolled the paper, and 
Wanted to read it to us. She did not read any part of it.” 


The witness was asked if Mrs. Barber had read the portion of 

the will at its commencement, as stated by the other witness, and 
she was positive that it was not done; that the witnesses put their 
names at the places pointed out by the deceased. On her cross- 
examination she said that she did not think that Mrs. Barber was 
competent to make a will or devise real estate; that the deceased 
did not sign her name to the instrument that night, or write the 
words “Witnessed by,” as appears; that she was intoxicated at the 
time, laughed a good deal. and acted silly. 
Theodore M. Pomeroy, of Auburn, an uncle of Miss Bost wick, tes- 
tied that, in conversing with her, shortly after the death of Mrs. 
Barber, she said she didn't know whether “Aunt Mollie [Mrs. Barber] 
had signed the will or not; that she [Aunt Mollie] brought out a 
Paper and wanted us (the witnesses] to write our names to it, and 
¥e did so, and that was all there was of it.” 

Several witnesses testified to the declarations of Mrs. Barber, the 
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deceased, that she had made a will. Others testified to her declara- 
tions that she had not made one, but intended to do so. Several wit- 
nesses testified, and, indeed, it seems to have been conceded, that the 
deceased, at the time of and prior to the making of the instrument, 
was in the habit of drinking intoxicating liquors, and at times becoin- 
ing intoxicated. An expert witness testified that the erasures—in 
some instances, in material matters—over names and amounts ap- 
pear to have been written at a different time from the matter erased. 
Indeed, upon an inspection of the original will, the following era- 
sures: Over “My Mother Mary E. P. Morgan,” and “My sister Frances 
M. Benson,” and “George Barber 2nd,” on the first page, and over 
“to my sister Cornelia McNeil a marble bust of Father,” and over 
“1500 value,” on second page,—appear in a heavier mark or hand 
than the other lines in pencil in the writing, and probably were made 
at a different time from the other writing and erasures. 

There are nine distinct erasures, five of which are material. None 
of the erasures are explained in any manner by the witnesses, or 
noted at the end of the will or otherwise. The only recognition made 
of the mother, Mrs. Morgan, or of the sister, Mrs. Benson, in the will 
as originally written, was on the first page, and, as above shown, was 
erased. “George Barber 2nd” is also erased from the clause giving 
him an interest in the store on Genesee street. The mother is espe- 
cially referred to in the third page as being feeble and aged, and 
probably would not outlive the decedent. In that event she would 
be cared for by Mrs. Benson and her children. As before said, the 
decedent survived her mother, who died after the making of the 
assumed will, in June, 1893, and the erasure of the mother’s name is 
suggestive, at least, under the circumstances, that it was done after 
her death. The erasure mark being of the same character over the 
devise to the contestant, and to “George Barber 2nd” of the Genesee 
street store, is also suggestive that those erasures were made at the 
same time as that of the devise to the mother. Material alterations 
or erasures in a will or deed are not presumed to have been made 
before the execution thereof, in cases like this, where no explanation 
of the erasures is given, and where suspicion arises upon the face of 
the paper and from surrounding circumstances, and it is doubtful if 
the erasures were made before the execution of the paper. Herrick 
v. Malin, 22 Wend. 388; Smith v. McGowan, 3 Barb. 404; Acker v. 
Ledyard, 8 Barb. 514; Wetmore v. Carry], 5 Redf. Sur. 544. 

A testator may make alterations in his will, but he cannot reserve 
to himself the power of making future testamentary gifts by unat- 
tested instruments; and where one propounds an instrument for pro- 
bate, and it is doubtful whether the alterations were made before or 
after execution, the one propounding the instrument must make the 
doubt clear. See Wetmore v. Carryl, 5 Redf. Sur. 549, 550, and cases 
cited. It is true that, where it clearly appears that the alteration 
was made before the execution of the will, that portion of the will 
that was in existence at the time of the execution may be admitted 
to probate, and the other rejected; but in doubtful cases, where 
material provisions have been erased or altered, and the court cannot 
determine from the proof whether the alterations were made before 
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or after execution, probate must be refused and the whole instru- 
ment rejected. It is the policy of our laws to surround the instru- 
ment that is to speak for the testator, after he has ceased to speak 
for himself, in regard to the disposition of his property, with certain 
safeguards, so that the instrument shall embrace the deliberate and 
complete purpose of the testator on the subject; and it is because 
these safeguards have been shown by experience to be wise and nec- 
essary that the courts are tenacious in upholding them. If the 
paper is only a memorandum, or a partial disposition of the property 
of the decedent, when he intended, before his will should be complete, 
to dispose of more of his property, or of the whole thereof, the paper, 
though signed and witnessed, may be rejected for incompleteness, 
and as not expressing the will of the decedent. An objection that 
the document propounded as a will, or any part of it, does not con. 
form to the real wishes and intention of the decedent, goes to the 
foundation of the instrument itself. If such an objection is sus- 
tained, it is tantamount to a decision that the instrument, or a par- 
ticular clause of it, ig not the will of the decedent. 

The points made by the appellant here are that this will should not 
only be rejected on account of unexplained erasures and alterations. 
in material respects, but because the assumed will was incomplete, 
and the proof shows that it did not express the whole purpose and 
intent of the decedent; that it was not published as required by the 
statute. nor was the will signed by the testator and witnessed at the 
end thereof as the statute requires. As to the incompleteness of this. 
will, both of the witnesses to it testify that the decedent expressed 
a desire to give Mr. Thomas Hunt her library. No reference is made 
to this library in the paper before the signature, but on the seventh 
lige oceurs, at the top, the single word “books,” without further 
designation, or any leyatee named therefor. On the second page, 
after referring to “water bonds” and “water stocks,” this appears: 
“to be arranged later, Should anything happen to me before this 
Will is finished it must not go into litigation—brought about by my 
mother or any of my neices Mrs. Frances Bensons children if so they 
be left with nothing and all go to.” Then follows, on the third 
pige, erased, “to my sister.” This clearly indicates that the present 
Paper was an unfinished paper. This view is supported by the numer- 
ous blanks left in the paper, where other bequests could be filled in 
as the deceased might desire. The fifth and sixth pages, which are 
Unsigned, being placed in this paper book in connection with and 
following the signatures, and containing the names of Mr. Hunt, his. 
wife, and other natural objects of the testator’s bounty, with 
amounts set opposite their names, would seem to indicate legacies. 
that the deceased intended to bequeath. Indeed, the whole paper 
tats evidence of incompleteness. It is not prepared by anyone 
‘killed in drawing such instruments, although the case discloses 
there was some talk of having Mr. Hunt or another legal gentleman 
draw the will. It is written in pencil—an unusnal mode of writing 
instruments so serious und of so important a character. The dece- 
fut Was a woman of superior intelligence, of considerable business 
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capacity, and had had the management of her large property since 
the death of ber husband, which occurred in 1886. It is hardly rea- 
sonable to suppose that, knowing the importance of this instrument 
and of its proper execution, if she were in her right mind, she would 
regard this paper as in any sense her last will and testament. 

As to the due execution and publication of this will, one of the wit- 
nesses (Mrs. Collins) is positive that the decedent had not signed the 
paper when the witnesses signedit,and her testimony shows that there 
was no such publication of the will as the statute requires; that what 
was done by the deceased was that she produced the paper, and re- 
quested it to be signed by the two ladies present, which they did, and 
which was done under conditions that did not exhibit the deliberate 
and serious intent of disposing of her property by will, but rather to 
the contrary. The surrogate found the due execution and publication 
of the instrument, 2s against the affirmative evidence of the witness 
Collins, upon the evidence of the other witness (Miss Bostwick) alone. 
Giving her testimony the most liberal construction possible in favor 
of the will, it comes far short, in view of the other evidence in the 
case, of showing the due execution or publication of the will by the 
decedent; but Miss Bostwick is obliged to confess that, before she 
had met with the proponent or her counsel, after the death of Mrs. 
Barber, she (the witness) made declarations which, if true, prevent 
the probate of this instrument, and her recollection of the event, con- 
nected with the execution and publication of this paper, is seriously 
discredited by her declaration made when the subject was first called 
to her attention by Mr. Teller, the counsel, and by her uncle, Theo- 
dore Pomeroy. It is true that a will may be established by the testi- 
mony of one of the subscribing witnesses, but in the cases where this 
has been permitted the testimony of such witness is usually sup- 
ported by an attestation clause, setting forth the performance of all 
the statutory requirements as to publication, signed by the witnesses, 
and the circumstances surrounding the exed¢ution and publication of 
the will and the reasonableness of the will, and the justice of its dis- 
tribution of the property among the natural objects of the testator’s 
bounty; or other persuasive facts and conditions have come before 
the courts to sustain the solitary witness on whose testimony the pro- 
bate is made. Here,in the case before us, in addition to the manifest 
incompleteness of the will, one of the two sisters of the deceased is 
disinherited by an erasure, and the leading circumstances of the case 
vo to sustain the evidence of Mrs. Collins, and her version of the 
affair, as against that of the other witness, who is solely credited by 
the surrogate. 

These views lead to the conclusion that the decree of the surrogate 
should be reversed, with costs in favor of the appellant and respond. 
ent, to be paid out of the estate of the deceased, and the proceedings 
should be remitted to the surrogate of Cayuga county. All coneur. 
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(1 App. Div, 182.) 
HUGHES v. DAVENPORT, Public Administrator. 


WALSH vy. SAME. 
(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


ADMINISTRATORS— DISALLOW ANCE OF CLAIMS. 

A physician presented a claim aguinst the estate of an intestate for 
services every other day from April 8, 1888, to August 1, 1893, the date 
of the intestate’s final illness, aud every day thereafter to November 27, 
183, the date of his death; and the ‘ntestate’s landlady presented her 
claim for services aS nurse, at $5 per week, from January 1, 1888, to 
August 1, 1893, aud at $15 per week from that date to his death. In ad- 
dition to the evidence of the two claimants, who testified for each other, 
there was evidence that the intestate, for the last few years of his life, 
suffered from disease, but that until his final illness he regularly went to 
his work, and that none of bis fellow workmen, up to that time, knew of 
his disease; that, other than these claims, he left no bills unpaid. Held, that 
both claims, in their entirety, should be disallowed. Pratt, J., dissenting. 


Appeal from judgment on report of referee. 

Claims by Peter Hughes and Kate Walsh against William B. 
Davenport, public administrator, as administrator of the estate of 
Rudolph Bach, deceased, for services, respectively, as physician and 
nurse, From judgments affirming the report of a referee, to whom 
the claims were referred by stipulation, and disallowing each of 
their claims, the claimants appeal. Appeals consolidated. Af.- 
firmed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


Charles Reinhardt, for plaintiffs. 
Charles H. Otis, for defendant. 


BROWN, P. J. The appeals in these two cases are from judg- 
ments entered upon a report of a referee. The appellants in each 
case presented a claim against the estate of Rudolph Bach, de- 
ceased, which, having been rejected by the administrator, were, by 
stipulation, referred to a referee to hear and determine, and, after a 
trial, were held by the referee not to be established. We have care- 
fully examined the testimony in each case, and are of the opinion 
that the decision of the referee was correct, and that the judgment 
should be affirmed. The deceased was an unmarried man, who, 
ftom the vear 1884 until his death, in 1893, lodged with Mrs. Walsh. 
He was about 69 years of age at his death, and possessed of con- 
siderable property, and left no kin. During the last few years of 
his life he was troubled with a disease of his urinary organs, but, 
until a few months prior to his death, he was not incapacitated 
from pursuing his ordinary vocation of a bookbinder. Nor was he, 
until his last illness, confined to his home. The appellant Peter 
Hughes ig a physician, who claims to have rendered Mr. Bach 
nedical services from April 3, 1888, until his death. His bill shows 
charges for attendance nearly every alternate day during that period 
Until his final illness, when the attendance was on every day. Mrs. 
Walsh's bill is for services as a nurse. They appear, from the bill 
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rendered, to have commenced a little earlier than the physician’s 
services. The charge is for the period from January 1, 183838, to the 
death of the deceased. Two hundred and eighty-four weeks are 
charged for at $5 per week, and the balance of the period at $15 per 
week. The physician’s bill amounts to $2,440, and Mrs. Walsh's 
to $1,620. In addition to these two claims, it also appears that an 
undertaker’s bill for the expenses of Mr. Bach’s funeral was pre- 
sented to the respondent, and rejected, which amounted to the sum 
of $1,406. As the deceased left no relatives and no immediate 
friends, it is fair to presume that the services rendered by the under- 
taker were upon the employment of Mrs. Walsh, especially as she 
testified that she was a witness in the proceedings instituted by the 
undertaker against the respondent in support of the claim. 

Mrs. Walsh was the chief witness in support of Mr. Hughes’ bill, 
and Mr. Hughes was the chief witness in support of Mrs. Walsh's 
bill. It would serve no useful purpose to point out the inaccuracies 
and inconsistencies in the testimony of these witnesses. It is suffi- 
cient to say that we are satisfied that very much of their testimony 
is untrue. Mr. Bach is shown to have been a man of very regular 
habits, and prudent and careful in his expenditures. He paid Mrs. 
Walsh regularly for his room, and for such meals as she served 
him, down to the time of his death. He is not shown to have con- 
tracted any other debts, or to have left any bills unpaid. During 
the period from April 1, 1888, to August 1, 1893, he left his lodging 
place every morning, between 6 and 7 o’clock, walked to his place 
of business, a distance of about 20 blocks, remained there all day, 
and walked back to his home in the evening. He never made com- 
plaint to his fellow workmen, and those who associated with him 
daily at his place of business were not aware that he suffered from 
any physical weakness or disease. In the face of these facts, it is 
impossible for us to believe that during the vears from 1888 to 
August, 1893, he required the daily care of a nurse, or the daily ad- 
vice or services of a physician, or that, if the claimants did occa- 
sionally render him services, that he left their bills unpaid. It is 
incredible that a man who habitually paid his landlady for his 
room rent and his meals should have left unpaid the services ren- 
dered to him as a nurse, by the same person, covering a period of 
vears. And it is equally incredible that if he was a sick man for 
five years preceding his death, requiring every other day the at- 
tendance and services of a physician, that fact should have been 
unknown to his daily associates, and that he left the whole bill 
therefor unpaid. The rule that a fact testified to by a disinterested 
witness, who is not discredited, which is not in conflict with other 
evidence, is to be taken as legally established, and cannot be dis- 
regarded by the court or jury, is not applicable to this class of 
cases. The person who could contradict the witness, if his testi- 
mony is false, is not living; and the courts have uniformly enforced 
the rule that claims withheld during the life of an alleged debtor, 
and sought to be enforced after his death, must be established by 
satisfactory proof. Kearney v. McKeon, & N. Y. 136; Rowland 
v. Howard, 75 Hun, 4, 26 N. Y. Supp. 1018. But the rule that the 
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uncontradicted testimony of a disinterested witness is to be believed 
is always subject to the limitation that the evidence is not improb- 
able. We are of the opinion that the testimony given in support 
of the claims presented by the appellants is improbable. It is not 
unlikely that there may be a just claim for services rendered during 
the Jast illness of Mr. Bach, but we are not satisfied that either of 
the appellants have a just claim for the amounts or for the periods 
gtated in the testimony. And we are unable to find in the testi- 
mony anything that would support the conclusion that they have a 
lawful claim for any amount. ‘The fictitious character of the bills 
rendered to the administrator, and the exaggeration of the services 
rendered, pervade the whole testimony, and require that the whole 
claim presented should be rejected. 
The judgment must be affirmed, with costs. 


CULLEN, BARTLETT, and HATCH, JJ., concur. 


PRATT, J. (dissenting in the Hughes Case). There is no question 
that decedent died November 27, 1893. His disease was such that 
he was compelled to give up business about August 1, 1893. The 
disease was a painful onc, which would render necessary the fre- 
quent services of a physician. It is proved that as early as 1890 he 
bought a catheter and a rubber urinal,— such articles as would be 
necessary in his disease. He was in easy circumstances, and it is 
inconceivable that he should not have availed himself of the serv- 
ives of a physician, and that extensively. There is no suggestion 
that any physician other than plaintiff was called. The mistress of 
the house where decedent lived testified that plaintiff was decedent’s 
physician; that she frequently went for plaintiff, at decedent’s re- 
quest, and saw him in attendance. On one occasion she saw an 
operation performed. The rendition of services to a large amount 
is conclusively proved, and there is no evidence to the contrary. The 
testimony of the boarding mistress, who also acted as nurse, was not 
exposed to adverse criticism, except upon the ground that she herself 
had a claim against the estate, and might need the aid of this plain- 
tif to prove her case. We do not think that objection is entitled to 
much weight. The only question left in doubt is as to the amount 
plaintiff should recover. An error was committed in admitting evi- 
dence of the claim of Hamilton. 

The judgment should be reversed, and a new trial had before a 
new referee; costs to abide the event. 


PRATT, J. (dissenting in the Walsh Case). The decedent lived 
four months after he was obliged to leave his business. Some one 
must have taken care of him, and rendered the services this condi- 
tion required. The whole case shows that person must have been 
the plaintiff. There is no suggestion that she has been paid. Her 
case is prejudiced by the fact that she included a claim for services 
tendered for several years before decedent’s last sickness. For such 
Services it may well be that, at the time they were rendered, plain. 
if did not expect to make a formal charge, doubtless thinking she 
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would receive more by leaving the matter to decedent’s liberality. 
Whether that would debar from recovering for them, when it ap- 
pears that decedent has not provided for paying her, may be doubted. 
But the necessary services for the last four months of decedent’s life 
would be so considerable that very strong evidence would be required 
to prove that she intended to render them gratuitously. No such 
evidence is given. For such services the plaintiff is, without doubt, 
entitled to recover. Their value is shown to be $15 a week, and, 
for the four months, amount to $240. 

The judgment should be reversed, and the plaintiff have judgment 
for $240 and costs. 


(1 App. Div. 305.) 
RICHARDS et al. v. STOKES. 


(Supreme Court, Appellate Division, First Department. February 7, 1806.) 


REFERENCE—ATTORNEY’S FEES—CLIENTS—DIFFERENT PARTIE<. 

Where, in an action by attorneys to recover fees for professional services, 
the account involves almost innumerable items of service, rendered under 
many retainers, and it appears that plaintiffs, besides looking after de- 
fendant’s individual interests, were also retained by other defendants, and 
that it would be impossible for a jury to separate the services and charge 
them to the proper parties, the cause wil] be referred. 


Appeal from special term, New York county. 

Action by George Richards and others against William E. D. 
Stokes to recover for professional services. From an order deny- 
ing a motion for a reference, plaintiffs appeal. Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, O'BRIEN, 
PATTERSON, and INGRAHAM, Ju. 


Joseph H. Choate, for appellants. 
A. B. Boardman, for respondent. . 


VAN BRUNT, P. J. This action was brought by the plaintiffs, 
who are copartners in business as attorneys and counselors at law, 
to recover for professional services alleged to have been performed 
by the plaintiffs for the defendant, and for which payment has 
not been made. The defendant, in his answer, admits the retainer 
of the plaintitfs, or some of them, and the rendition of services, 
but denies any knowledge or information of the details and particu- 
lars of the same, as contained in the plaintiffs’ bill of particulars, 
except as they were in the answer thereinafter admitted. The an- 
swer thereupon admits the rendition of certain services, but denies 
their value, and alleges payment as to most of them. In respect 
to other services, relating to the Jast will and testament of James 
Stokes, deceased, the defendant alleges that none of the services in 
respect thereto were rendered to him individually, or otherwise 
than as executor of the estate, and that they were fully paid for. 
The answer then alleges misconduct upon the part of the plaintiffs, 
exaggeration of the difficulty, perplexity, and importance of the ac- 
~ tions and matters in respect to which the services were rendered, 
and that the plaintiffs willfully misled the defendant into a mis- 
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taken belief of the peril of his situation, and the obstacles in the 
way of the relief he sought, in order to magnify the value of their 
services. And the answer further alleges that the real work and 
services in the business were done by the counsel retained to aid 
the plaintiffs, and by the other lawyers engaged by the executors 
in the contest in respect to the will of said James Stokes, and that 
the plaintiffs made certain false claims in regard to the agreement 
between the defendant and themselves, and misconducted them- 
selves in reference to the business intrusted to their charge. The 
plaintiffs served a bill of particulars, containing a large number 
of items, and covering a considerable period of time. A motion 
having been made for a reference, such motion was denied, and 
from the order thereupon entered this appeal is taken. 

The defendant claims that the order should be sustained upon 
three grounds: (1) Because a Jong account is not involved; more 
than 95 per cent. of the plaintiffs’ entire claim being for services 
under a single retainer and employment, and connected with a 
single subject-matter. (2) Because “there appears upon the face of 
the claim good reason to suppose that the client's resistance on the 
ground of exorbitance and oppression may prove to be well founded.” 
(3) Because the issue of the plaintiffs’ misconduct, and other issues 
raised by the answer, ought to be tried by a jury. 

It is undoubtedly true that, where there is an issue raised of an 
attorney’s misconduct, it ought ordinarily to be tried by a jury. 
But it by no means follows that all the attorney's rights are to be 
sacrificed because a defendant, in his answer, makes a charge of 
this kind upon a suit being brought by the attorney to recover 
compensation for his services. An examination of the pleadings 
and the bill of particulars: shows, beyond question, that a long ac- 
count is involved. The services claimed were numerous and com- 
plex, They were by no means covered by a single retainer, which 
we understand to mean a retainer in a single proceeding, and not a 
retainer to attend generally to the business of a client, which re- 
sults in numerous and various proceedings. We are not dealing 
with a long story regarding a single retainer, but with almost in- 
numerable items of service rendered under many retainers. In 
view of the position of the plaintiffs as counsel for the defendant in 
looking after his individual interest, and their retainer by the ex- 
éecutors of the will of James Stokes, deceased, accepted with the 
knowledge and consent of the defendant, it would be impossible 
for any jury to separate the services which were rendered for the 
éstateand those which were rendered for the defendant individually. 
Itis true that the defendant claims that none of such services were 
tendered for him, but that they were all rendered to the estate, and 
that the attorneys were paid in full by the estate. out, if this 
claim upon the part of the defendant is not well founded, it would 
be impossible, as already stated, for any jury to keep in mind the 
testimony which will necessarily be offered in respect to the seryi- 
tes which’ were properly chargeable to the defendant, and not 
chargeable to the estate. The services in reference to the assign- 
Ments and suits were numerous and complicated, and the proof in 
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respect thereto will necessarily call for a detailed examination, such 
as a jury would be unable to give. It may be true that in the 
bills of particulars the plaintiffs have amplified the details of their 
services. But, if this case does not show that its trial will involve 
the examination of a long account, then it is because the relation 
of attorney and client can never involve such an account. We 
recognize and appreciate the wholesome rules which have been laid 
down in this class of cases,—notably in Randall v. Sherman, 131 
N. Y. 669, 30 N. E. 589, and Feeter v. Arkenburgh, 147 -N. Y. 237, 
41 N. E. 518,—but we are not prepared to put attorneys entirely 
outside the pale of section 1013 of the Code. To refuse a reference 
here, upon the plea that a case of a long account is not made out, 
and to force the plaintiffs to go over every disputed item before a 
jury, would practically be a denial of justice. 

We think, therefore, that the motion for a reference should have 
been granted, and that the order appealed from should be reversed, 
with $10 costs and disbursements, and the motion granted, with 
$10 costs, to abide the final event. The parties can, undoubtedly, 
as they have heretofore done, agree upon a referee. If, however, 
they cannot do so, the court, upon the entry of the order on the de 
cision of this appeal, will appoint a referee. All concur. 


{1 App. Div. 524.) 
FIFTH AVE. BANK OF BROOKLYN v. CUDLIPP et al. 


{Supreme Court, Appellate Division, First Department. February 7, 1896.) 


1. MORTGAGE FORECLOSCRE—INTERVENTION TO Try TITLE. 

A remnainder-man, after a devise to a father for life, remainder to his 
children in fee, mortgaged his interest, and.died pending an action to fore- 
close. The other children claimed that by the mortgagor's death his 
interest lapsed, that the whole remainder was in them, and asked to be 
made defendants to the foreclosure action, that they might set up their 
rights against the mortgagee. Held that, if their title was valid, it was a 
title paramount under the will, and could not be adjudicated in the fure- 
closure action. 


2. SaME—NEcEssary PARTIES. 
The necessary parties to a foreclosure action are the mortgagor, the 
mortgagee, and thuse who have obtained interests in the land subsequeut 
to the mortgage. 


Appeal from special term. 

Action by the Fifth Avenue Bank of Brooklyn against Joseph R. 
Cudlipp and others to foreclose a mortgage. From an order denying 
the motion of J. Wilhelmine Hollister and Blanche I. Cudlipp to be 
made defendants in the action, they appeal. Affirmed. 

Argued before VAN BRUNT, P. J., and RUMSEY, WILLIAMS, 
PATTERSON, and O'BRIEN, JJ. 

W. W. Niles, Jr., for appellants. 

Oliver J. Wells, for respondent. 


PATTERSON, J. This is an appeal from an order denying an 
application of the appellants to be made parties to a foreclosure ac- 
tiun. The persons seeking to intervene are two of the grandchildren 
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of Joseph Cudlipp, by whose will a certain house and lot in the city 
of New York was devised to his son Joseph Cudlipp, Jr., for life, 
and on his death to his children in fee. Joseph Cudlipp, Jr., is still 
living. In February, 1894, he had three children,—the two appel- 
lants and Joseph R. Cudlipp. The latter mortgaged his interest in 
remainder to the plaintiff. The mortgage was in process of foreclo- 
sure by this suit when he died. The appellants, claiming that by 
his death the one-third interest referred to lapsed, and the whole 
remainder is now in them, ask to be made parties, that they may set 
up their alleged rights against the mortgagee. They are not neces- 
sary parties. If their claim of title is valid, it is a title paramount. 
They would not take from John R. Cudlipp, but under their grand- 
father’s will. Theirs would be a prior title, and, being such, is not 
to be adjudicated in this foreclosure action. They would not be 
cut off by decree. They seek, in effect, to have a judicial construc- 
tion given in this action to the will of their grandfather. The nec- 
essary parties to a foreclosure suit are the mortgagor and mort- 
gagee and those who have obtained rights or interests in the land 
subsequent to the mortgage (Bank v. Goldman, 75 N. Y. 127; Fire 
Co. v. Lent, 6 Paige, 637; Frost v. Koon, 30 N. Y. 428), and asserted 
hostile prior rights to the mortgagee are not to be settled in fore- 
closure suits (Nelson v. Brown, 144 N. Y. 384, 39 N, FE. 355). 

The order must be affirmed, with $10 costs and disbursements. 
All concur. 7 


(1h Mise. Rep. 100.) 
JURGENS v. ROGGE et al. 


(Supreme Court, Special Term, Kings County. February 6, 1896.) 


Dower~Devise in LIEv. 

A testator devised all his estate to his widow for life or until she remar- 
ried, with the further provision that if she remarried she should retain one- 
third of the remaining estate, and the balance should be divided equally 
among four children. Heid a devise to the widow, on remarriage, of one- 
third of the then remaining estate, in fee, in lieu of dower. 


Action by Allrich Jurgens against Wilhelmina Rogge and others 
for partition of real estate under provisions of a will. 


J.R. Soley, for plaintiff. 
8. T. Maddox, for defendants. 


GAYNOR, J. A husband’s testamentary provision for his wife is 
not to be deemed as intended to be in lieu of dower, unless the will 
make it so by express words, or a claim of dower would be incon- 
ustent with other parts of the will or with its general plan. In 
either cage, the widow is put to her election. By this will, the tes- 
lator left all of his property, real and personal, to his widow, so long 
48 she remained his widow, for her sole use and benefit, and then 
added, viz: “In case my widow should marry again, she may re- 
tain one-third of my then remaining estate; the balance to be divid- 
ed share and share alike between my four children.” He died in 

Wi7, and the widow has remarried. If the devise had been to the 
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widow for life or until she should remarry, with remainder to the 
children upon the happening of either event, it would not be in lieu 
of dower (Bull v. Church, 5 Hill, 206, 2 Denio, 430); and the same 
would be true of a devise for life simply, with remainder to the 
children (Lewis v. Smith, 9 N. Y. 502). But the present case is 
different. It is a devise to the widow for life or until she should 
remarry, with the further provision that in the latter event the 
widow should retain one-third of the then remaining estate, and 
that the balance should be equally divided among the four children. 
Provision is made for her out of the remainder; so that the case is 
the same as though the will had provided for a like division upon 
the testator’s death, there being no life estate. I think this pro- 
vision is inconsistent with a claim of dower. If the widow is to 
take one-third of the real estate under the will, and also have one 
third set off by metes and bounds for her dower, only one-third re- 
mains for present division among the children. The language of 
the testator did not intend this, and the intention must govern. 
It must not be disturbed or disappointed. Adsit v. Adsit, 2 Johns. 
Ch. 448. The manifest intention of a testator overrides rules of 
construction. They may be resorted to only when the intention is 
not manifest from the language of the will, naturally construed. 
They are never resorted to except out of necessity, namely, to spell 
out an intention. In re James, 144 N. Y. 7, 8, 38 N. E. 961. I 
have not overlooked the Konvalinka Case, 104 N. Y. 125, 9 N. E. 
868. There was there a peremptory power of sale of the real estate, 
with a direction to divide the proceeds equally among the wife and 
children; so that the impossibility of dividing the land among 
them “equally,” by metes and bounds, if the widow was also en- 
titled to first have one-third of it set off to her by metes and bounds 
for her dower, was not presented. In Havens v. Havens, 1 Sandf. 
Ch. 324, the vice chancellor supposes a case (page 331) something 
like the present one, in which he says the widow would be en- 
titled to her dower in addition to the devise to her, but his remarks 
are obiter. The devise of the one-third to the widow upon her 
remarriage is not for life, but absolutely. The words are that “she 
may retain one-third of my then remaining estate.” I do not see 
how this may be construed to mean that she might retain only one 
third of her life estate. Besides, if she was only to take the one- 
third for life, there would be partial intestacy as to such third, and 
the presumption is against such an intention in the testator. Schult 
v. Moll, 132 N. Y. 122, 30 N. E. 377. It is manifest from the will 
that the testator meant to make thereby a complete disposition of 
his entire estate. Judgment accordingly. 


PRINCE v. BROOKLYN DAILY EAGLE. 
(Supreme Court, Special Term, Kings County. February 14, 1896.) 


1. LisEL—ManiceE—EvipENck DisPpROVING—EXEMPLARY DAMAGES. 
In an action for a libelous article charging plaintiff with baving prose- 
cuted a tenant for larceny to get him out of her house, in order that she 
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might herself occupy it, evidence tnat the reporter who wrote the article 
tased it on information obtained in good faith from the justice who tried 
the case, and counsel of the defendant therein, does not, as conclusively 
disproving malice, warrant an instruction that exemplary damages cannot 
be allowed. 
2 Sawe—ExeEMPLARY DAMAGES. 
In New York, in an action for libel, where there was actual malice, 
punitive damages may be recovered, though only nominal damage is shown. 
3 SAME~MALICE—PROOF OF, NECESSARY. 
Malice is not essential to an action to recover damages for libel. 
























Action by Margaret B. Prince against the Brooklyn Daily Eagle 
for libel. There was a verdict for plaintiff for six cents dumages, 
and plaintiff moves for a new trial. Granted. | 


Hector M. Hitchings, for plaintiff. 
W.. Dykman, for defendant. 


GAYNOR, J. Though the article is light and familiar towards 
the plaintiff, and may well be annoying to her, I see nothing libelous 
init except the statement that the plaintitl, having a tenant whom 
she wanted to be rid of, in order that she night again reside in her 
house, made a charge of larceny against him before a magistrate, 
for the purpose of annoying him, and thereby making him cancel his 
lease. The jury rendered a verdict for six cents damages. The re- 
porter who wrote the article testified that he interviewed the justice 
of the peace before whom the criminal charge was made, and also 
the lawyer who defended the accused, and in govd faith based the 
article upon what they told him. This was to disprove malice, and 
mitigate the damages. It was for the jury to determine the weight 
of this testimony, and what effect it should have. It may be that 
cases can be conceived of in which malice might be so conclusively 
disproved that it would be the duty of the court to charge the jury 
that they could not give punitive damages, but I am satistied that 
this is not such a case. The evidence in disproof of malice was not 
conclusive. After the charge to the jury had been given, counsel 
for defendant requested that the jury be charged that “they may not 
give punitive damages,” and the request was complied with. The 
exception to this presents vital error, which requires that the verdict 
be set aside. 

Punitive damages may be given for malice in actions for libel or 
slander, the sane as in actions for other injuries to the person. Tay- 
lor vy. Church, 8 N.Y. 452. Except in actions for libel or slander, it 
is seldom that there is any question or misunderstanding upon this 
subject. The cause of the many misunderstandings thereon in these 
actions (and the reports and text-books are filled with them) arises 
ftom the doctrine that two different kinds of malice appertain to 
such actions. Indictments for libel had to charge that the publica- 
tion was malicious, for malice was an essential of the crime. and had 
tobe proved. Civil pleaders, fond, as they were, of verbiage, espe- 

Cally attributing bad and wicked motives in actions of tort, need- 

lessly came to plead in the same form; and, from the fact that the 

allegation of malice was always found in the decluration or com. 
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plaint, it seems that malice gradually came to be deemed essential to 
the action. We find judges stating it to be essential (only casually, 
at first) at an early period in England, and the same has continued 
in judicial utterances, though not so often actually decided, down to 
the present time, but not without able and discriminating judges and 
text writers standing out against it all along. It being said that 
malice was essential to the action, it was at once found that a both- 
ersome fiction was put in the way, whereupon the lawyers and judges 
straightway invented and set up another fiction against it, so as to 
destroy its force, viz. that the malice essential to maintain the action 
would be presumed in every case. And these two useless fictions, 
the one laughing at and offsetting the other, have been fostered, and 
have come down to us, causing controversy, misunderstanding, and 
confusion all the way. The other malice was, and is usually, called 
“actual,” in contradistinction to the said “presumed” or “implied” 
fictitious, malice. For this actual malice punitive damages may be 
given, but not for the said presumed malice. This is the doctrine 
complete. It is the creation and. perpetuation of a distinction out 
of nothing and for nothing. To say that malice is essential to the 
action, and then that it will be presumed in every case, though it 
serves no purpose, as no damage may be given for it,‘seems so vain 
and useless that it has never been acquiesced in. 

The judge writing the opinion for our court of appeals in a recent 
case said: 

“The publication of a libel is a wrongful act, presumably injurious to tnose 
persons to whom it relates, and, in the absence of legal excuse, gives a right 
of recovery, irrespective of the intent of the defendant who published it; and 
this although he had reason to believe the statement to be true, and was ac- 


tuated by an honest or even commendable motive in making the publication.” 
Holmes vy. Junes, 147 N. Y. 59, 41 N. BE. 409. 


It could not be said in stronger language than this that motive or 
malice is not essential to the action. This may not mean that the 
fiction to the contrary will not continue to be repeated, for no such 
effect was produced by the decision of the same court many years 
ago that an allegation that the publication was malicious is not 
essential to the complaint in an action for libel. Hunt v. Bennett, 
19 N. ¥. 178. 

The confusion in respect of the meaning of the word “malice” in 
actions for libel and slander, involved in trying to distinguish be- 
tween two kinds of malice, whereas there is and can be in such 
actions only one kind, seems to be preserved now only because it has 
existed so long, even though against many protests. The only malice 
there is in actions for libel or slander is such as is proved. When 
such malice exists, punitive damages may be given for it. Evidence 
in proof or disproof of malice has relation to the question of puni- 
tive damages only. It has no relation to the actual damage done 
to the plaintiff. That cannot be withheld or diminished by the jury 
for absence of malice. It does not depend upon malice at all. 
Proof of the publication usually affords evidence of malice. Proof 
that one published a libel of another carries with it evidence of 
malice, unless circumstances also appear which show that there was 
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no malice. Malice may be found in the publication itself, or be 

proved aliunde. In either case it is the same malice, the difference, 

if any, being in degree. Recklessness or carelessness or disr evard 
of the rights of others in the publication is evidence from which 

malice may be found. Holmes vy. Jones, 121 N. Y. 461, 24 N. E. 701. 

It was said in the dissenting opinion in Samuels v. Association, 9 

Hun, 294, that “the plaintiff in an action of libel gives evidence of 

malice whenever he proves the falsity of the libel”; and that, when 
the defendant gives no evidence to disprove malice, “it is the duty 
of the court to say to the jury that, upon proof of the falsity of the 
litel, the plaintiff is entitled to exemplary damages in their discre- 
tion.” Upon appeal, this dissenting opinion was adopted by the_ 
court of appeals. 75 N. Y. 604. Since then it has been repeated 
that, “when the falseness of the libel is proved,” it is evidence of 
malice, Bergmann y. Jones, 94 N. ¥. 62; Warner v. Publishing Co., 
132 N. Y. 184, 30 N. E. 393. The cffect of this is that counsel for 
plaintiff in actions for libel now frequently offer evidence in chief 
that the libel is false. But the expressions I have cited seem to be 
inadvertent. The falseness of the libel has always been, and is now, 
presumed, and proof of it, except in rebuttal of evidence of its truth, 
isneither necessary nor allowable. As this rule is unquestioned. it 
is not easy to cite authority for it. 3 Greenl. Ev. § 419; Odger, 
Sland. & L. p. 169; Townsh. Sland. & L. § 73; Hunt v. Bennett, 19 
N. Y.178; Viele v. ’ Gray, 10 Abb. Prac. 1. Of course, the foregoing 
has no reference to publications on occasions that are qualifiedly 
privileged, for in such cases the plaintiff may show that the defama- 
tory matter is false and malicious, 1n order to core the defendant 
of the privilege. 

It is contended that, as the jury found that the plaintiff was dam- 
aged only nominally, it was not a case for punitive damages. It is 
said that it would not have been error to have charged the jury that, 
if they found that the plaintiff was damaged only nominally, they 
should not give punitive damages. There is authority for this (Stac v 
¥. Publishing Co., 68 Me. 279); but I do not think it is the law of 
this state. A person may be of such high character that the gross. 
est libel would damage him none; but that would be no reason for 
withdrawing his case from the wholesome, if not necessary, rule in 
tespect of punitive damages. It is in such cases that the rule illus- 
trates its chief value and necessity. 

The motion for a new trial is granted. 


SS 


Q App. Div. 260, 
GRAFING et al. v. HEILMANN. 


Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


l. Preacaprions— PAYMENT. 
The mere payment of money is not evidence of 4 Joan, but the presump- 
tion is that it was in payment of a debt. 
& Treets—Derosits ix SAVINGS BANK. 
A deposit of money in a savings bank, in the depositor’s name, in trust 
fora beneficiary, may create a valid trust. though the deposit is only to 
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go to the beneficiary on the death of the depositor, the depositor having 
reserved the interest in the deposit during his life. 


3. SAME. 
That the beneficiary promised to pay the money so deposited to others, 
as a condition for the deposit, does not defeat his right to the money, as 
against the personal representative of the depositor. 


Appeal from special term. 

Action by Magdalena Grafing and another, as executrices, etc., 
against Catherine Heilmann. From a judgment dismissing the com- 
plaint on its merits, plaintiffs appeal. Attirmed. 

Argued before PRATT, CULLEN, BARTLETT, and HATCH, JJ. 


Secor & Page, for appellants. 
L. S. Goebel, for respondent. 


‘CULLEN, J. At the close of the plaintiffs’ case, the defendant 
submitted the cause on the plaintiffs’ evidence. The court made 
findings of fact and of law. The case is therefore not that of a 
nonsuit, and it is not a question whether there was any evidence to 
support the plaintiffs’ claim, but whether the decision of the trial 
court on the facts and law was crroneous. The contest is the 
not unusual one between the personal representatives of a deceased 
depositor, and the beneficiary, over funds represented by saving- 
banks books; the deposits being made by plaintiffs’ testator in his 
name, in trust for the defendant. That such a deposit, even when 
the bank books are retained, in the absence of attendant circum- 
stances indicating a contrary intent, creates a trust in favor of the 
beneficiary, is settled by authority. Martin v. Funk, 75 N. Y. 134; 
Willis v. Smyth, 91 N. Y. 297; Mabie v. Bailey, 95 N. Y. 207. The 
decision in Cunningham v. Davenport, 147 N. Y. 48, has no applica- 
tion to this controversy, for the beneficiary here has survived the 
depositor. In this case the attendant acts of the deceased would 
seem conclusive of his intention to create a trust in favor of the 
defendant. The deposits were made in April, 1893. The plaintiffs 
put in evidence a letter of the deceased to defendant, found among 
the former’s papers after his death, directing what disposition she 
should make of the moneys. In August, 1894, $2,000 was drawn 
from one account, and given to the defendant. There is no evi- 
dence that it was given to her as a loan, or that she promised to 
repay it. The mere payment of money is not evidence of a loan. 
The presumption is that it was given in satisfaction of an antecedent 
debt. 1 Phil. Ev. (Cow. & H. Notes) p. 676. So, in this case, it 
was a recognition of defendant’s title to the money. The fact that 
the depositor drew the interest during his life is not inconsistent 
with an intention to create a trust. Willis v. Smyth, supra. I do 
not know that the appellant seriously denies that the deceased in- 
tended the moneys should go to the defendant. Her main conten- 
tion is that the depositor intended to reserve the interest during his 
life, and that the money was to go to the defendant only on his 
death, and that either of these facts would render the attempt to 
create a trust void. The trial court refused to find either fact in 
favor of the plaintiffs, but, had the facts been found, in my opinion, 
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ele they would not have affected the result. It must first be observed 
that the case presented is one of a trust, not of a gift. The distinc- 
tion between the two cases is clearly pointed out by Judge Andrews 
in Beaver y. Beaver, 117 N. Y. 421, 22 N. E. 940. It is therefore 
not subject to the difficulty that exists in making gifts where the 
donor retains any possession or interest in the subject-matter of 
the gift. Young v. Young, 80 N. Y. 438. I can see no reason why 
the deposit might not have been made by the deceased with the 
qualification, expressed on the face of the pass book, that the in- 
terest was payable to him personally during life, nor why such a 
deposit would not have been valid and effectual. Nor, if it were 
the fact that the money was to go to the defendant only on the 
depositor’s death, would that render the transaction a testamentary 
disposition. It ig sufficient that the defendant’s interest was vested 
at the time of the deposit. Van Cott v. Prentice, L04 N. Y. 55, 10 
N. E. 257. If, as a condition for this deposit, the defendant prom- 
ised to pay any sums to others, such parties must seek their own 
remedies against her. It does not affect her rights to the fund. 
The judgment appealed from should be affirmed, with costs. All 
concur, : 







(l App. Div, 427.) 
ROEBER v. NEW YORKER STAATS ZEITUNG.! 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


LigEL~ANSWER—TRUTH OF PUBLICATION. 

Allegations in an answer to a complaint for libel averring truth of certain 
facts in the publication, even if not sufficient as a justification, being suf- 
ficient in mitigation of damages, are not demurrable on the ground that 
they do not constitute justitication, they not being set forth as a separate 
defense, or alleged to be a justification, and being connected with a plea 
in mitigation of damages. 


Appeal from special term. 

Action by William Roeber against the New Yorker Staats Zei- 
tung for libel. A demurrer to a subdivision of the answer was over- 
ruled, and plaintiff appeals. Aftirmed. 

Argued before VAN BRUNT, P. J., and RUMSEY, PATTERSON, 
OBRIEN, and INGRAHAM, JJ. 


F. Pierce, for appellant. 
H. P. David, for respondent. 


INGRAHAM, J. The complaint alleges the publication by the 
defendant of an article concerning the plaintiff which is clearly 
libelous per se. The answer, while admitting the publication of the 
article, contains a clause commencing as follows: “Eighth. This 
defendant, further answering, upon information and belief charges 
and avers that the publication so made as aforesaid was, and is, 
true” Then it goes on, and states certain facts which allege the 
truth of certain portions of the facts alleged in the libel. This alle- 
Ration is not set forth as a separate defense to the action, is not 
alleged to be a justification, and the demurrer interposed by the 
defendant does not demur to it as a separate defense, but demurs on 


‘Motion for rearguinent denled. See 87 N.Y. Supp. 719. 
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the ground that the allegations in said subdivision are only a repe- 
tition of the alleged libelous matter, and that the defense of justi- 
fication, as alleged in the said subdivision of the amended answer, 
is insufficient in law. The facts alleged would be sufficient in 
mitigation of damages, and, assuming that the facts alleged are not 
sufficient as a justification, the allegation is not pleaded as a justi- 
fication, or as a separate defense. We do not think that such an 
allegation of the answer can be demurred to. The plaintiff's proper 
remedy was to apply to the court to have the clause in question 
made more definite and certain, by alleging it as a separate defense 
of justification, or by alleging that it was pleaded in mitigation of 
damages, or by striking it out as irrelevant. From the ninth clause 
of the answer, it would appear that the allegation was inserted, 
not as a separate defense by way of justification, but as part of the 
ninth clause, of which it is made a part, and which is expressly 
pleaded as a partial defense and in mitigation of damages. It is 
well settled that, while the truth of a libel is a complete defense, 
it must be pleaded, if relied upon by way of justification or in miti- 
gation of damages. See 13 Am. & Eng. Enc. Law, 394, 395, and 
cases therein cited. In the case of Tilson vy. Clark, 45 Barb. 181, it 
was expressly held that the obligation upon a plaintiff to demur, 
or make a motion to compel a defendant to make the answer more 
definite and specific, only applies where a defense is defectively 
stated. This allegation in the answer not having been pleaded as 
a separate defense, or by way of justification, containing facts which 
would be a good plea in mitigation of damages, and being con- 
nected with a plea in mitigation of damages, so as to be taken as a 
part thereof, we do not think that the plaintiff could demur to the 
clause in question, and sustain such a demurrer by showing that 
the allegations were not a justification. The judgment appealed 
from must be affirmed, therefore, with costs, with leave to withdraw 
demurrer on payment of costs of appeal and costs on demurrer 
below. All concur. 





(1 App. Div. 405.) 
STAPF v. V. LOEWER’'S GAMBRINUS BREWERY CoO. 
(Supreme Court. Appellate Division, First Department. February 7, 1896.) 


1. DismMisstnc COMPLAINT—SUFFICIENCY OF MOTION. 

Exception to denial of a motion, made at close of plaintiff's case, to dis- 
miss a complaint, on the ground that plaintiff had not shown a cause of 
action, cannot be maintained, the motion not having specified any defect, 
unless it be shown that there was a defect which could not have been ob- 
viated if plaintiff's attention had been called to it. 

2, NEGLIGENCE OF MASTER--SAFE APPLIANCE. 

A master, though originally furnishing safe appliances, is liable to an 
emplové injured by a defective appliance of which the master did not have 
actual notice; the defect having existed so long that, with reasanable care, 
he might have discovered it in time to prevent the accident. 


Appeal from circuit court. 

Action by Casper Stapf against V. Loewer’s Gambrinus Brewery 
Company. From a judgment for plaintiff, and an order denying a 
new trial, defendant appeals. Aflirmed. 
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Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, JJ. 


U. W. Tompkins, for appellant. 
A. & C, Steckler, for respondent. 


e 


RUMSEY, J. This action was brought to recover damages which 
the plaintiff sustained while in the employ of the defendant. He 
was called upon as a part of his employment to build and keep up a 
fre in a furnace, which was used for the purpose of heating and boil- 
ing pitch in a kettle above the furnace. It was necessary to bring 
the pitch to a boil, and keep it in that condition, that it might be 
applied to the inside of the beer barrels which were used by the de- 
feudant. The plaintiff claims that the kettle in which the pitch 
was boiled was defective, and leaked, so that the pitch ran down into 
the fire, and caused the explosion, the effect of which was to inflict 
upon him the injuries of which he complained, and for which this 
action was brought. The serious question presented by this appeal 
is whether there was evidenee to go to the jury tending to show 
that the defendant was guilty of negligence. This seems to be the 
ouly question raised upon the appeal. 

At the close of the plaintiff’s case, the defendant moved to dismiss 
the complaint, upon the ground that the plaintiff had not shown a 
cause of action, and had not shown notice to the defendant. The 
first ground of the motion was plainly insufficient to enable the de- 
fendant to maintain his exception. Where, in a case of this kind, 
the defendant makes a motion for the direction of a verdict with- 
out specifying any ground, and the motion is denied, and he excepts 
to the ruling, and a verdict is rendered against him, he cannot muin- 
fain the exception, unless he makes it appear that the defect exist- 
Ing at the time the motion was made was one which could not have 
hen obviated if the defendant's attention had been called to it. 
Haines v. Railroad Co., 145 N. Y. 235, 39 N. E. 949. Whatever the 
defect was at the time this motion was made, if there was any 
defect. it was not specified; and therefore, under the authority just 
cited, the defendant cannot avail itself of his exception. As to the 
second ground of the motion, there was evidence from which the 
jury might have found that the defect had existed so long that, if 
the defendant had properly inspected the kettle, it might have 
known of the leak. 

At the close of the case, the defendant renewed the motion for a 
direction of the verdict. upon the ground that there was no evidence 
to show that the defendant had been guilty of negligence. ‘This ino- 
llon was denied, and the defendant took an exception, and this rul- 
Ing presents the only point which we are required to examine in the 
Case, 

The duty of the master in cases of this kind is so well settled as 
hot to require the citation of authority to establish it. That duty 
ls (0 use reasonable care to see that the tools and appliances which 
¢ furnishes to hig servants to use about the business are in a rea. 
sonably safe condition for the purposes for which they are intended 
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to be used. Was there evidence in this case from which the Jury 
might have found that the defendant had failed to perform that 
duty? The particular defect complained of was that the kettle in 
which the pitch was heated leaked so that, as the pitch became hot 
and liquid, it ran down into the fire, and caused the explosion. The 
evidence upon that subject was not convincing, but, such as it was, 
we think there was enough of it to require the question of the con- 
dition of the kettle to be submitted to the jury. The plaintiff testi- 
fied that, when he built the fire, the inside of the furnace was per- 
fectly clean, and there was no pitch there, and that the cover was on 
the kettle, and remained there; that afterwards, when the fire got 
hot, and the flame commenced to burst out, he opened the door of 
the furnace, and looked in, and saw the pitch dripping down, “out of 
the kettle into the fire.’ Upon his cross-examination, he testitied 
that, when he looked into the furnace, he saw the “pitch dripping 
through the kettle.” The witness Busch testified that, upon exam- 
ining the kettle eight weeks before, he saw the bottom of the kettle, 
and he saw pitch dripping down inside the furnace. He further 
stated that he never saw pitch drip over the edge of the kettle, but 
that it dripped down inside, between the kettle and the furnace. He 
also stated that the wall of the kettle was so tight on the kettle that 
no pitch could go through, and that he never saw any pitch drip over 
the edge; and he further said that there was no opening over the 
top through which the pitch could go. This was substantially all 
the testimony which was given by the plaintiff as to the condition of 
the kettle. The testimony was contradicted by the defendant, but 
we think it fairly raised a question for the jury whether there was a 
defect in the kettle, through which the piteh dripped into the tire. 
From the testimony given by the plaintiff, the jury might, if they 
believed it, have found that this kettle was defective, so that, when 
the pitch was heated, it ran down through it into the fire, and that 
this defect had existed for six or eight weeks. If that were so, un- 
doubtedly it is sufficient to establish the negligence of the defend- 
ant. The plaintiff was not called upon to prove actual notice of the 
condition of the kettle. It was sufticient if it appeared that the 
kettle had been in a defective condition so long that, with reason- 
able care, the defendant might have discovered its condition in time 
to have remedied it before this accident happened, because it was his 
duty. not only to provide reasonably safe appliances in the first place, 
but to examine and inspect them from time to time, and use ordinary 
skill to discover and repair defects in them. Shear. & R. Neg. § 195. 
The jurv might have found from this evidence that the defendant 
failed to perform its duty, and, if it did. the case was made out. 
The judgment must be aftirmed, with costs. AJl concur. 
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(1 App. Div. 234.) 
NILAN v. RICHMOND COUNTY GASLIGHT CO. 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


NEGLIGENCE—EXCAVATION IN STREET. 

A gaslight company was lawtully digging a trench across a portion of 
the street, leaving suficient space between the sidewalk and trench for 
the passage of the wagon In which deceasea was riding. A workman 
threw out a shovelful of earth as the horses came opposite the excavation, 
causing them to shy, and as the driver pulled them back into place the 
rear end of the wagon, which had already passed the ditch, swerved 
against the curb, throwing deceased out, and fatally injuring him. The 
driver had the brakes on as he passed the ditch, and at no time lost con- 
trol of the horses. Held, that the company was not negligent 


Appeal from special term. 

Action by Anuie Nilan, as administratrix of the estate of James 
Nilau, deceased, against the Richmond County Gaslight Company, 
to recover for the death ot plaintiff's intestate by reason of the 
all-ged negligence of defendant. At the close of the evidence, the 
complaint was dismissed, and plaintiff excepts, and also appeals from 
an order denying a motion to set aside said dismissal and grant a 
uw trial. Exceptions overruled. Order affirmed. 

Argued before BROWN, P. J., and PRATT, BARTLETT, and 
HATCH, JJ. 


Charles A. B. Pratt, for appellant. 
Nidney F, Rawson, for respondent. 


BARTLETT, J. This action was brought to recover damages for 
the alleged negligence of the defendant corporation in so carelessly 
excavating a trench upon a highway in Richmond county as to cause 
he plaintiff's husband to be thrown from a wagon in which he was 
ding, and suffer injuries which resulted in his death. The accident 
curred on Central avenue, in the town of Castleton, on the after- 
hoon of December 51, 1894. The defendant, through its sefvants 
ind agents, Was engaged in constructing a trench across a portion 
of Central avenue, in which to lay a gas-service pipe. This trench 
did not extend the entire width of the street, but left sufficient space 
for the passage of the wagon in which the plaintiff rode. This 
Wigon was a beer truck, drawn by four horses. It was capable of 
carrying 94 quarter kegs of beer, and was Jaden with a considerable 
huuber at the time. The driver testifies that, as he approached the 
trench, he did not see the men working in it, as he coujJd not see how 
deep it was until he eame right opposite, when it seemed to be from 
2 to 6 feet deep. Coming down the avenue, he had on the brakes 
as tight as they could be held, and he had his horses under full con- 
tral when he passed the trench. The manner in which the accident 
“curred is thus described by this witness: 

“In passing the trench, my lead horses were right opposite the trench, when 
amin in the trench threw out some earth, which made my lead horses shy, 
und they swerved over to the left side of the sidewalk, and I pulled them 
"er again. and, in pulling them over, the rear part of the wagon slued against 


the curb, and the first thing I knew I was thrown over the horses, and the 
"68 and everything came down, and Nilay was thrown over,” 
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The driver further testified that the space over which he tried to 
drive slanted towards the curb, having a fall of about six inches; 
that his horses were halfway past the excavation when they shied; 
that the horses were under full control, and did not run at all, until 
he was thrown off; and that after the leaders shied he still had them 
under control. It is plain, from this statement of the facts (which 
secms to me as favorable to the plaintiff as the evidence will justify), 
that the sole ground on which any negligence could be imputed to 
the defendant is suggested by the seventh request of plaintiff's coun- 
sel, in which he asked to go to the jury on the question whether the 
throwing of the dirt from the excavation while the horses were pass- 
ing constituted negligence. There is no evidence that the defendant 
was hot authorized to do the work which it was engaged in doing. 
The excavation did not prevent vehicles from passing to and fro; 
for, as matter of fact, there was sufficient space left for the passage 
of this beer truck, and it actually did pass, inasmuch as, according to 
the driver's testimony, he was about 10 feet beyond the excavation 
when he was thrown out of the wagon. He knew the situation per- 
fectly,—just where the trench was, and just what space he had to 
drive through,—and it is manifest, from what he says about the con- 
dition of the brakes and his control over his horses, that he could 
not have had them better in hand if he had been expressly informed 
in advance that a few shovelfuls of earth would be thrown from the 
ditch as he approached the excavation. This brings the case right 
down to the question whether negligence can be predicated of such 
an act as simply shoveling soil out of a trench, in the course of a 
work properly being performed on a public highway, merely because 
horses may be caused thereby to shy. There is no suggestion that 
anything struck any of the horses, or that there was anything ex- 
traordinary in the way of throwing out the earth. The learned trial 
judge evidently thought that to pronounce the conduct of the de 
fendant negligence, even under the most favorable view of the cir- 
cumstances for the plaintiff, would be to impose too onerous a bur- 
den of care upon those engaged in work of this character. In this 
conclusion I think he was right. It would be practically impossible 
to guard against the happening of every event which might chance 
to frighten a timid team. It seems unreasonable to require the 
exercise of exceptional care, simply because it sometimes happens 
that a very trifling occurrence will occasionally induce a sensitive 
horse to shy. In my opinion, the proof failed to make out any neg: 
ligence on the part of the agents of the defendant leading to the in- 
jury to the plaintiff's intestate, and hence the complaint was properly 
dismissed. 

For these reasons, I think that the plaintiff's exceptions should be 
overruled, and the order denying the motion for a new trial should 
be affirmed. All concur. 
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{l App. Div. 324.) 
MINZESHEIMER vy. BRUNS. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


LintrATIONS—PLEADING—MATTER IN AVOIDANCE OF STATUTE. 
In an action against an administrator on a claim against the estate, 
though the cause of action is prima facie barred by the statute, plaintiff 
may show facts in avoidance, without pleading them. 


Appeal from circuit court, New York county. 

Action by Charles Minzesheimer against Edwin G. Bruns, as ad- 
ministrator of the estate of Philip C. Bruns, deceased, on a claim 
against the estate. The answer of defendant consisted of certain 
admissions and denials, and a separate defense that the cause of ac- 
tion stated in the complaint did not accrue within six years before 
the death of defendant’s intestate and the commencement of the ac- 
tion, From a judgment entered on a direction of the court dis- 
missing the complaint on the pleadings, plaintiff appeals. Reversed. 
. Argued before VAN BRUNT, P. J., and BARRETT, WILLIAMS, 
RUMSEY, and INGRAHAM, JJ. 


James KE. Chandler, for appellant. 
Donald McLean, for respondent. 


BARRETT, J. The plaintiff’s cause of action is well pleaded. The 
only objection upon the merits which the defendant takes to it is the 
failure to allege nonpayment to the assignors between the decedent’s 
death and the assignment. Even if the rule that payment is a de- 
fense, and must be pleaded, were inapplicable, the plaintiff suffi- 
cently meets the objection. He alleges that no part of the sum in 
question was ever paid to him by any one, or was ever paid to the as- 
uignors by the decedent. He further alleges that the defendant, upon 
presentation of this claim, duly verified, rejected it. This was quite 
suficient, and the objection is hypercritical. The real question is 
with regard to the statute of limitations. The learned judge at cir- 
cuit erred upon this head. He should not have dismissed the com- 
plaint without permitting the plaintiff to prove his claim. The com- 
plaint unquestionably states a good cause of action. Prima facie, it 
Fas harred by the statute. Whether it was conclusively barred de- 
pended upon such proof as the plaintiff might have offered in avoid- 
ance. Nothing is better settled than that anticipatory matter in 
avoidance of the statute need not, and should not, be stated in the 
complaint. Sands v. St. Johns, 36 Barb. 628, which was attirmed in 
the court of appeals (see 29 How. Prac. 574, note). The statute 
must invariably be pleaded by the defendant. Code Civ. Proe. $ 
413. This rule applies to an executor or administrator, quite the 
same as to a living debtor. Hayden v. Pierce, 144 N. Y. 517, 39 N, 
E.638, The only distinction is this: The living debtor mav waive 
the statute, while an executor may not; it is the latter's duty to 
plead the statute. If he violate that duty, he will not be allowed, in 
his accounting, any sum paid upon a debt which, at the time of pay- 
ment, was barred. Butler v. Johnson, 111 N. Y. 212, 18 N. E. 643. 

ere is nothing in the case of Schutz v. Morette, 146 N. Y. 137, 40 


262 NEW YORK SUPPLEMENT, Vol. 37. cSup. Ct. 


N. E. 780, which militates against this rule. There the facts consti- 
tuting the original cause of action against the deceased were not 
stated. The plaintiff simply pleaded the presentation to the execu- 
tor of her verified claim against the estate, and relied upon this, 
coupled with the executor’s subsequent silence, as affecting an ac-_ 
count stated between herself and the estate. What the court held 
was that the executor’s inaction with regard to this verified claim 
was not an admission of its justice, especially as part of it seemed 
to be prima facie barred by the statute, and that, consequently, it 
could not, merely because of its retention and the executor’s silence, 
ripen into an account stated which would bind the estate. All that 
the court said regarding the statute was that any inference of 
affirmative assent by the executor was rebutted by the fact that the 
claim, on its face, showed presumptively that, in part at least, it 
was barred. Consequently, such consent would have been a viola- 
tion of the executor’s duty to plead the statute. In this connec- 
tion, Andrews, C. J., referred to the rule that, against a claim so 
barred, the executor is bound to plead the statute. 146 N. Y. 137, 
40 N. E. 780. There is not the slightest intimation that the ordi- 
nary rule of pleading on this head is inapplicable to claims against 
decedents’ estates. 

The judgment should be reversed, and a new trial ordered, with 
costs to the appellant to abide the event. All concur. 


(1 App. Div. 514.) 
HOFFMAN v. WIGHT. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


FOREIGN JUDGMENT IN REM—RiGcnt OF ACTION THEREON. 

A judgment recovered in New Jersey, under a statute of that state pro- 
viding that, if summons is served on one person jointly indebted, a final 
judgment may be entered against all defendants jointly indebted, and 
execution issue against the joint property of all the defendants, cannot 
be the basis of an action in New York against a joint defendant who was 
not served, though a similar statute exists in New York. 


Appeal from superior court of New York city, jury term. 

Action by Cornelius H. Hoffman against Charles H. Wight, im- 
pleaded with another. The complaint was dismissed, with costs, 
after trial by the‘court. Plaintiff appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and RUMSEY, PATTERSON, 
O’BRIEN, and INGRAHAM, JJ. 


Alexander Thain, for appellant. 
Ira B. Stewart, for respondent. 


PATTERSON, J. The complaint in this action (in which the de 
fendant Wight alone has appeared and answered) sets forth facts 
constituting an original liability of the defendants Newell & Wight, 
as copartners, on two causes of action, and it likewise counts upon 
two judgments recovered by the plaintiff in the state of New Jersey 


iit 
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on snch causes of action. At the trial of this cause the plaintiff 
elected to proceed upon the judgments, and not on the original 
causes of action. One of such judgments was rendered in the cir- 
cuit court of Union county, N. J., on the 28th day of June, 1883, 
and the other in the same court on the 5th day of December, 1883. 
Both were in actions upon contract, giving rise to an alleged co- 
partnership indebtedness. The defendant Newell was served with 
process. The defendant Wight was a nonresident of New Jersey. 
Newell made default in appearing, and Wight, personally, was in 
no way brought within the jurisdiction of the court. Judgments in 
form as in actions in personam were entered, but both records re- 
cite that Wight was not served. It is insisted by the plaintiff that 
the judgments are enforceable, by action in the courts of this state, 
against the joint property of the defendants in this jurisdiction; 
that they are prima facie evidence of a joint indebtedness; and that 
under the provision of the constitution of the United States relat- 
ing to judgments and decrees of sister states, and the act of con- 
rress of the vear 1790 upon the same subject, both defendants are 
bound by the judgments, so far as copartnership property is con- 
cerned, whatever the situs of that property may be. The precise 
tlaim of the plaintiff is that the New Jersey judgments bind Newell 
absolutely,and areenforceableagainst him in any state of the Union; 
that they do not bind Wight as an individual, but that they do bind 
the joint property of Newell & Wight, subject to the right of the lat- 
ter to contest the facts or allegations in the declarations upon which 
the judgments are founded. To the first term of the plaintiff's 
pmposition, no objection is made. The judgments are conclusive 
upon Newell individually. Nor is it to be doubted that, as against 
Wight personally, they are of no validity. Pennover v. Neff, 95 U. 
8 714, and cases cited in the opinion of the court. The question 
now before us relates to the effect of the judgments upon the de- 
fendant Wight as a joint debtor, and whether they constitute such 
final adjudications as compel the courts of another state to give en- 
forcement to them against joint property situate in that other state, 
for such is the form and substance of the ruling the plaintiff re- 
quested the court below to make on the submission of the cause. 

The provision of the act of congress respecting judgments of the 
courts of one state, sought to be enforced through those of another, 
gives to them, in the state in which they are sued upon, the same 
force and effect they would have in the state in which they were 
rendered, and no more. There is a stipulation in this record that 
the effect in the state of New Jersey of the judgments under consid- 
tration is the same as that of judgments of a like character recoy- 
ered in the courts of New York. The Code of Civil Procedure of 
this state provides that in an action for a sum of money, against two 
or more defendants alleged to be jointly indebted, if the summons is 
ferved on one or more, but not on all, of the defendants, the plain- 
lif may proceed against those served, and, if he recovers a final 
judgment, it may be entered against all the defendants jointly in- 
debted. Such a judgment is conclusive of the liability of each de 
fendant upon whom the summons is served, or who has appeared; 
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but, as against a defendant who has not been served, it is evidence 
only of the extent of the plaintiff’s demand, after the liability of 
that defendant has. been established by other evidence. Upon such 
a judgment, execution may issue in form against all the defend- 
ants, but an indorsement must be made thereon of the names of 
each defendant who was not served; and such execution may be 
levied upon the property of the defendants summoned, and the joint 
property of all the defendants. It is now urged that the New Jer- 
sev Judgments having, by stipulation, the same qualities and inci- 
dents as those of New York, they may be sued upon in this state, 
for the purpose of giving them, in this state, the effect of domestic 
judgments. But what is that effect? The provisions of the Code 
above referred to merely subject the interest in the joint property 
of the defendant not served to a judgment analogous to one in rem. 
If that is the nature of the judgment, the contention of the plain- 
tiif fails, for the reason that it ignores the fundamental principle 
that judgments of that character are, so to speak, merely local, and 
have no force or validity, outside of the state in which they are ren- 
dered, to establish indebtedness against a person not served with 
process, who has never had his day in court, and has never been 
beard, nor had an opportunity to be heard, in resistance of the claim 
asserted against him. The practice, procedure, and process of the 
state of New York cannot, by any device, be given extraterritorial 
operation, and are of no binding obligation upon nonresidents not 
brought within the jurisdiction by due process of law, or who do 
not, in some recognized and sufficient manner, submit to that Juris- 
diction. The subject, in a very pertinent form, was before the su- 
preme court of the United States in the case of D’Arcy v. Ketchum, 
11 How. 165, which was in error to a Louisiana court. An action 
had been brought in that state by Ketchum against Gossip and 
D’Arcy, joint debtors, on a judgment recovered in New York in 
1846. D’Arcy had not been served with process in New York, and 
he was a resident of Louisiana. A statute of New York was proven 
which provided that where joint debtors were sued, and one was 
brought into court on process, he should answer to the plaintiff, who 
might have judgment and execution, not only against the party 
brought into court, but also against other joint debtors named in 
the original process, in the same mannner as if they had all been 
brought into court by virtue of such process, but it should not be 
lawful to issue or execute any such execution against the body, or 
against the sole property, of any person not brought into court. 
The effect of that statute was declared by the court to be that in 
' New York the judgment was valid and binding on an absent defend- 
ant, as prima facie evidence of the debt, but reserving to him the 
right to enter into the merits, when sued on it, and show that he 
ought not to have been charged, but that the New York judgment 
had no force or vigor beyond the local jurisdiction. An express 
limitation was put upon it, and it was held that such a judgment 
was not entitled to any faith or credit, as affecting D’Arcy, outside 
of the state in which it was rendered. And in Goldey v. Morning 
News, 106 U.S. O18, 15 Sup. Ct. 509, in commenting upon D'Arcy vy. 
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Ketchum, and also upon Hall v. Lanning, 91 U. 8. 160, the supreme 
court observed: 

“If a judgment is rendered in one state against two partners jointly, after 
serving notice upon one of them only, under a statute of the state providing 
that such service shall be sutticient to authorize a judgment against beth, 
yet the judgment is of no force or effect in a court of another stute, or in a 
court of the United States, ugainst the partber who was not served with 
process.”’ : 

This ig referred to by counsel for plaintiff as a mere dictum, but, 
considering its relation to the real question involved in that ease, it 
is to be regarded rather as a formulation of a rule of law made by 
the court, and extracted from its own decisions in the two cases 
cited as authority to support it. If the Judgments of the courts of 
New York are thus limited, the same Jimitation is imposed upon 
similar judgments of the state of New Jersey, and the latter are not 
enforceable against defendants situated as Wight is in this case. 
The utmost that can be claimed for the New Jersey judgments, as 
avainst Wight, is that they are, as to copartnership property in New 
Jersey, if not strictly, yet quasi, judgments in rem, affecting only 
property levied on by execution in that state. They may serve to 
protect a purchaser at an execution sale who removes the property 
purchased into another jurisdiction, but are not available in this 
state as the basis of an action against Wight. 

The court below was right in refusing to find as requested by the 
plaintiff, and the judgment dismissing the complaint must be af.- 
firmed, with costs. All concur. 


—_—_—_—_—_—_—= 


ADAMS et al. v. ROSCOE LUMBER CO. 
(Supreme Court, Appellate Division, Second Department. lebruary 11, 1896.) 


SALE ox CoNDITION—WAIVER OF CONDITION—TITLE. 

After delivery of goods sold on condition that the buyer would execute 
a note for the price. the seller demanded the note, and, after waiting 4 
few days without demanding a return of the goods, sent av agent for the 
hote, Who was told to wait until the return of the buyer’s absent busi- 
hess associate. The agent called again, two days later, and was given 
the same answer, and waited another day without demanding the goods, 
and was then told that they had been sold to defendant. The agent testi- 
fied that, after the second effort to get the note, he was willing to wait 
“a few days more” for it. icld, that the condition was not waived so as 
to pass title. 


Appeal from circuit court. 

Action of replevin by Edwin W. Adams and another against the 
Roscoe Lumber Company. From a judgment entered on a verdict 
directed for plaintiffs, defendant appeals. © Affirmed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART. 
LETT, and HATCH, JJ. 

George W. Stephens, for appellant. 

Robert H. Wilson, for respondents. 


BARTLETT, J. The plaintiffs agreed to sell a lot of lumber to 
James Mackintosh, and he agreed to pay therefor by giving them his 
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note at 60 days from the date of delivery. The lumber was deliv- 
ered, but the note was not given. The lumber was soon afterwards 
transferred by Mr. Mackintosh to the Roscoe Lumber Company. 
The plaintiffs thereupon brought this replevin suit against the corpo- 
ration, on the ground that, inasmuch as the delivery to the original 
purchaser was conditional upon his giving the promised note, his 
failure to comply with that condition left the title to the lumber still 
in them. The record leaves no doubt that the claim of the plaintiff 
that the delivery was conditional is correct. The letter which 
states the terms of the contract was put in evidence, and it was ad- 
mitted upon the trial that the lumber in controversy was sold upon 
the conditions stated in that letter, and that the plaintiffs were to 
receive a note for 60 days. Nothing was really litigated, except the 
question whether the plaintiffs had not waived the condition by fail- 
ing to insist upon the immediate giving of the note. About the time 
that the delivery of the lumber was completed, the plaintiffs ad- 
dressed a letter to Mr. Mackintosh, asking him to send them his note, 
in accordance with the terms of sale. Three or four days later, their 
representative called at his place of business and asked for the note, 
but was told that he would have to see Mr. Chapman about it. Mr. 
Chapman was connected with Mr. Mackintosh in business, but was 
absent. The plaintiffs’ agent called again, about two days subse- 
quently, and was told substantially the same thing. On a third 
visit, the next day, he learned that the business had become that of 
the Roscoe Lumber Company, which declined te have anything to do 
with the settlement of Mr. Mackintosh’s accounts. 

The testimony upon which the defendant relies as conclusively 
establishing a waiver was given by the plaintiffs’ agent on cross- 
examination in reference to his secund effort to get the note. That 
testimony was as follows: 

“Q. You didn’t demand the return of the tumber that day? A. No, sir. Q. 
And you had no intention of demanding the return of the lumber, if you didn't 
get a note that day, did you? A. I did not consider the situation in that aspect 
at all. Q. You were perfectly willing to wait, then, another day, for the note, 
were you not? A. Yes. Q. And you would have Kept on waiting until it 
suited the convenience of Mr. Mackintosh to give you a note, if it had not been 
for the fact that you found that the Roscoe Lumber Company had become the 
owner of the yard,—isn’t that the fact? A. No, sir; I would not. Q. How 
long would you have waited? A. Not over a few days more. Q. But you 
Were Willing to wait a few days more? A. Yes.” 

Do these answers necessarily manifest an intention on the part of 
the witness, acting for the plaintiffs, to waive the condition in their 
behalf? I think not. The most that can fairly be said, it seems to 
me, is that they constitute evidence on the question of the alleged 
waiver, to be considered with such other evidence as there is in the 
case bearing upon that subject. It might very well be that the 
Witness was willing to wait a few days for the note, until the return 
of the particular person who had charge of the matter for the pur- 
chaser, while he would not have consented to wait at all, if anything 
had occurred to suggest a disposition to withhold the note absolutely. 
When the proof was all in, the question was, what inference ought 
to be drawn from the facts, so far as the alleged waiver was con- 
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cerned? This question the trial judge was called upon to determine, 
as both parties, by requesting the direction of a verdict, had con- 
sented that it should be withdrawn from the jury. I think that the 
trial judge decided it correctly. No harm could possibly have been 
done to the defendant by receiving in evidence its annual report. 

The judgment should be affirmed. All concur. 


ee 4 
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(1 App. Div. 257.) 
GLEASON et al. vy. PEERLESS MANUF’G CoO. et al. 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


— 


» ORDINANCES—EXTENT OF VETO POWER. 
Under Long Island City Charter (Laws 1871, c. 461), tit. 3. ¢. 1, § 5, pro- 
viding that “every legislative act of the common council shall be by reso- 
. lution or ordinance, and every ordinance or resolution shall, before it shall 
take effect, be presented” to the mayor for approval, the veto power is 
‘not limited to legislative acts. 


2. SaME—~LEGISLATIVE ACT. 

An ordinance determining the lowest bid for furnishing rubber hose, 
and awarding a contract therefor, Is a “legislative act,’ within Long 
Island City Charter (Laws 1871, c. 461), tit. 3, ec. 1, § 5, requiring such acts 
to be submitted to the mayor. 


4 SaME—PassaGeE OVER VETO. 

Under the charter of Long Island City (Laws 1871, c. 461), providing that, 
when an ordinance {s returned by the mayor with his veto, the board, “at 
the next regular meeting thereafter," shall reconsider it, and that, if it 
shall pass by a vote of four-fifths of the members “elected to the board at 
such regular meeting,” it shall take effect, an ordinance passed over the 
veto at the meeting to which it was returned was void. 


Appeal from special term. 

Action by Patrick J. Gleason and others against the city of Long 
Island City and the Peerless Manufacturing Company. From a 
judgment for plaintiffs, defendant company appeals. Affirmed. 

Argued before PRATT, CULLEN, BARTLETT, and HATCH, JJ. 


A. T. Payne, for appellant. 
George W. Stephens, for respondents. 


CULLEN, J. This is a taxpayers’ action, bronght to restrain the 
payment by Long Island City to the Peerless Manufacturing Com- 
pany, of New York, of the purehase price of some rubber hose. Pro- 
posals for furnishing such hose were advertised for, in answer to 
which the Peerless Company made its bid. The bid was not the 
lowest, but the common council, by resolution, awarded the con- 
tract to the Peerless Company, and directed the mayor and com- 
missioner of public works to execute it. This resolution the mayor 
vetoed. It was returned to the common council with the mayor's 
chjections on March 6, 1888, and at the same meeting the common 
council assumed to pass it over the mayor's veto. The trial court 
held that in determining, under the charter of Long Island City, 
Who was the lowest bidder, the common council acted judicially, 
and the contract made by it could not be impeached for any error 
of the common council in that respect. It further held, however, 
that the resolution awarding the contract was void, because the 
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action of the common council upon the mayor’s veto was taken at 
the meeting at which the resolution was returned, and not at the 
next regular meeting. 

On this appeal the defendant contends that the action of the 
common council in awarding the contract was not subject to the 
veto power of the mayor. The provisions of the charter (chapter 1, 
tit. 3, §§ 5, 6; Laws 1871, c. 461) are: 

“Every legislative act of the common council shall be by resolution or ordi- 
nance, and every ordinance or resolution shall, before it shall take effect, be 
presented, duly certitied, to the mayor for his approval. 


“The mayor shall return such ordinance or resolution to the board, within 
ten days after receiving it, or at the next meeting of the board thereafter.” 


It is urged—First, that by these provisions only legislative acts 
are required to be submitted to the mayor for approval; and, sec- 
ond, that the award to the Peerless Company of the contract in 
question was not a legislative act. We agree with neither proposi- 
tion. The language of the charter is not every “such” ordinance or 
resolution, but “every ordinance or resolution shall, before it shall 
take effect, be presented to the mayor for his approval.” The fact 
that the direction that ordinances and resolutions shall be submitted 
to the mayor is found in immediate association with the provision 
that legislative acts shall be by resolution or ordinance is not suffi- 
cient to limit the comprehensiveness of the terms “every ordinance 
or resolution.” 

In the charter of the city of Brooklyn (chapter 863, Laws 1873) 
the enactment is that “every ordinance or resolution of the board 
of aldermen * * *- shall, before it takes effect, be presented 
* * * to the mayor.” Under this provision it has been repeat- 
edly held that the mayor could veto appointments or electichs to 
office, as well as legislative resolutions. Cassidy v. City of Brook- 
lyn, 60 Barb. 105; Id., 47 N. Y. 659; People v. Schroeder, 12 Hun, 
413; Id., 76 N. Y. 160. 

In the opinion delivered by Judge Miller, in the court of appeals, 
he says, referring to the acts of the common council: 


“The right to veto ordinances and resolutions clearly extended to all acts of 
that body, whether legislative or otherwise; and in no sense can the provi- 
sion (of the charter] in the act of 1873, constituting the common council, be 
construed as interfering with the power of the mayor to interpose his objec- 
tion to the appointment of the relator. ‘he mayor had no right to act as a 
legislator, but he retained in full force the right to disapprove of all ordi- 
nances, acts, and resolutions which did not meet his approval.” 76 N. Y. 160, 


The argument that the action of the common council under dis- 
cussion was not legislative proceeds, in our opinion, on a failure to 
bear in mind that words are often used in different senses. The 
court below held that, in determining who was the lowest bidder, 
the common council acted judicially. The same rule was held in the 
case of Gaslight Co. v. Donnelly, 93 N. Y. 557. The same expression 
is to be found in Wilson v. Mayor, ete. 1 Denio, 595, and Mills v. 
City of Brooklyn, 82 N. Y. 489. 

In this class of cases the term “judicial” is not used in the sense 
of appertaining to the judiciary or the administration of justice, 
but as indicating the exercise of discretion or Judgment as dis- 
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tinguished from what is purely ministerial. It is not a thing dis- 
tint from legislative action, but, on the contrary, the necessary 
concomitant of all good legislation. Nor should the legislative 
power of the common council be construed as confined to laws pre- 
scribing general rules of conduct for individuals or for the regula- 
tion of the city departments. A large part of all legislation is 
necessarily administrative in a certain sense. This is particularly 
true of the Jegislatures of municipal corporations, whose power to 
preseribe bylaws or rules of conduct is very limited. The main 
work of all such bodies is to act on the administration of local affairs, 
provide what improvements shall be made, what streets opened, 
how water shall be furnished to the inhabitants, and matters of this 
nature, The action of the common council on all these subjects we 
consider legislative. 

The direction of the charter is that, when an ordinance or resolu- 
tion shall have been returned to it, “the board, at its next regular 
meeting thereafter, shall proceed to consider the same, and if, on 
consideration, it shall pass by a vote of at least four-fifths of all 
the members elected to the board at such regular meeting, it shal] 
take effect.” We see but little room for discussion of the proposi- 
tion that the action of the board must be taken at the next regular 
meeting, for the provision is not only that it shall be considered 
at that meeting, but it shall pass the board by the prescribed vote 
at that meeting. It is argued that this was intended to prevent 
delay in the action of the common council upon the veto. and that, 
ifsuch action be taken before the next regular meeting, it is as valid 
as if taken at that time. But there is nothing in the statute that 
gires countenance to the claim that the time prescribed for the 
action Was any more intended to prevent dilatory than it was 
hasty action. If we consider the matter from the standpoint of 
public interest, we think the danger from the one fully as great 
48 from the other. There is but one safe way to construe this stat- 
ttory provision; that is, according to the plain meaning of the lan- 
suage employed. Construed by this standard, it condemns the ac- 
ton of the common council as void. 

Judgment appealed from should be affirmed, with costs. All con- 
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(1 App, Diy. 488.) 
MANHATTAN RY. CO, v. McKEE et al. 
(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


CONDEMNATION ProckEDINGs—RIGHT OF DEFENDANTS TO Costs. 
Condemnation Law (Code Civ. Proc, ¢. 23), § 3372. provides that. where 
the owner is a resident and not under legal disability to convey, plaintiff, 
fore service of his petition and notice, may make a written offer to 
purchase the property at a specified price; that if the offer is not accepted, 
ind the award by the commissioners does not exceed the amount of the 
offer, with interest, no costs shall be allowed to either party: that if the 
award exceed the amount of the offer. with interest, or if no offer was 
made, defendant shall recover the costs at the same rate as is allowed 
to defendant when he is the prevailing party in an action fp the supreme 
court, and an additional allowance, not exceeding © per cent. of the 
amount awarded, Held that, where the owners are under legal disability 
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to convey they are not entitled to costs and the additional allowance of 
5 per cent. on an award, though no offer to purchase was made by the 
petitioner. 


Appeal from special term, New York county. 

Petition by the Manhattan Railway Company against Thomas J. 
McKee and Fernando Baltes, as executors and trustees under the 
will of Matthew Byrnes, deceased, William J. Byrnes and others, 
adults, and Ida Marie Clausson Rayner and others, infants, and the 
Seamen’s Bank for Savings, to acquire title to certain real estate 
under the provisions of the condemnation law. From so much of 
the order of the special term as denied the adult defendants, their 
right to costs and an additional allowance, they appeal. Affirmed. 

The proceeding was instituted under the provisions of the Code of 
Civil Procedure to acquire title to real estate in the city of New York. 
It is conceded that the defendants were, for various reasons, under 
legal disability to convey the title of the property taken. It is appar- 
ent, therefore, that no offer to purchase the property could be made 
by the plaintiff, under section 3372 of the Code.’ The same section 
provides that, if no offer was made, the court should direct that the 
defendant recover of the plaintiff the costs of the proceeding, and 
might also grant an additional allowance of costs, not exceeding 5 
per cent. upon the amount awarded. The question is whether this 
latter provision applies to a case where, under the former provisions 
of the section, no offer could be made. 

Argued before VAN BRUNT, P. J., and RUMSEY, WILLIAMS, 
PATTERSON, and O’BRIEN, JJ. 


William R. Page, for appellants. 
Davies, Stone & Auerbach, for respondent. 


WILLIAMS, J. We are of the opinion that the proper construc- 
tion of the statute is that the court shall direct the recovery of costs 


1 Code Civ. Proc. c. 23 (known as the “Condemnation Law"), § 3372, pro- 
vides as follows: “In all cases where the owner is a resident and not under 
legal disability to convey title to real property, the plaintiff, before service 
of his petition and notice, may make a written offer to purchase the property 
at a specitied price, which must within ten days thereafter be filed in the 
office of the clerk of the county where the property is situated; and which 
cannot be given in evidence before the commissioners, or considered by them. 
* * * If the offer is not accepted, and the compensation awarded by the 
commissioners does not exceed the amount of the offer, with interest from 
the time it was made, no costs shall be allowed to either party. If the com- 
pensation awarded shall exceed the amount of the offer, with interest from 
the time it was made, or if no ofter was made, the court shall, in the Onal 
order, direct that the defendant recover of the plaintiff the costs of the pro- 
ceeding, to be taxed by the clerk, at the same rate as is allowed, of course, 
to the defendant when he is the prevailing party in an action in the Supreme 
court, including the allowances for proceedings before and after notice of 
trial, and the court may also grant an additional allowance of costs, not ex. 
ceeding five per centum upon the amount awarded. * * * If a trial has 
been had, and all the issues determined in favor of the plaintiff. costs of the 
trial shall not be allowed to the defendant, but the plaintiff shall recover of 
any defendant answering, the costs of such trial caused by the interposition 
of the unsuccesstul defense, to be taxed by the clerk at the same rate ag ig 
allowed to a prevailing party for the trial of an action in the Supreme court.”’ 
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only in a case where an offer could have been made but was not made. 
It does not seem to us that the legislature intended that the plaintiff 
should be charged with costs for not making an offer which, under 
the statute, it had no right to make. The obvious intention is to 
provide indemnity to the owner who has been subjected to the ex- 
pense of an investigation, in case of a failure to make the preliminary 
offer, and thus to give an opportunity to the owner to accept such 
offer and convey the property, without the institution of the proceed- 
ing. Where, however, there is a legal disability to convey, not only 
is an offer not provided for by the statute, but it would be an idle 
ceremony, and of no avail, even if it could be made, and therefore the 
whole reason for charging plaintiff with costs fails. It is claimed 
that the supreme court in this department has allowed costs in one 
case, and disallowed them in another case, where precisely this con- 
dition of things existed. In neither of these cases, however, was the 
question fully considered or deliberately passed upon. We now feel 
compelled to give the construction to the statute here stated, and to 
hold that the adult defendants in this case are not entitled to costs. 

The order appealed from should be affirmed, with costs. Ali 
concur. 





(1 App. Div. 294.) 
FRANKLIN NAT. BANK OF NEW YORK v. NEWCOMBE et al. 


(Supreme Court, Appellate Division. First Department. February 7, 1896.) 


1. COLLATERALS—SALE. 

One having collaterals, as security for a note, which, by the terms of 
his contract, he was, at any time after maturity of the note, at liberty 
to sell, at private or public sale, with or without notice, cannot be held 
Hable by reason of selling them when the market was in poor condition, 
they having been sold, two weeks after maturity of the note, at public 
sale, after notice. 


2. SAME— DEMAND. . 
One holding collaterals as security for a debt due at a certain time, and 
authorized by his contract to sell on maturity of the debt, need not demand 
payment before selling. 


Appeal from circuit court. 

Action by the Franklin National Bank of New York against Isaac 
B. Newcombe and others. From a judgment on a verdict directed 
for plaintiff, defendants appeal. Affirmed. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, JJ. 


P. 8. Dean, for appellants. 
P. Carpenter, for respondent. 


VAN BRUNT, P. J. This action was brought to recover the bal- 
ance due upon a promissory note for $20,000, to secure which cer- 
tain stock and bonds had been pledged as collateral.. The note fell 
due upon the 15th day of August, 1893, and was not paid. Certain 
of the collaterals were sold in the open market, by the consent of the 
defendants, and the sums realized thereon credited upon the note, 
and on the 21st of August there remained due upon said note the 
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balance of $10,155, for the payment of which the plaintiff held cer- 
tain collaterals. By the terms of the note, upon nonpayment at 
maturity, the plaintiff had full power and authority to sell, assign, 
and deliver the whole or any part of the securities at any brokers’ 
board, or at public or private sale, at their option, at any time or 
times thereafter, without advertisement or notice, and to purchase 
at such sale or sales, freed and discharged of any equity of redemp- 
tion. On the 30th of August, 1893, the plaintiff sold certain of 
these collaterals, at auction, at the Real-Estate Sales Rooms, on Lib- 
erty street, after having advertised the same. At this sale the secu- 
rities brought very low prices, and were bought in by the plaintiff. 
This action having been brought to recover the balance due upon 
the note after having credited the amount realized upon the securi- 
ties, the defendants alleged, as an answer to the plaintiff's claim. that 
the plaintiff had made the sale above mentioned, wholly disregard- 
ing its duty in that behalf, and reckless of the rights of the defend- 
ants, and at a time when it was impossible to sell stocks and bonds 
in open market at anywhere near their actual value; and that said 
sales were not made with due and proper care, and not in the usual 
course of business, and at a time when it was impossible to get a 
fair market value for any stock or bonds, and at a time when no per- 
son, in the exercise of due business discretion, would sell his own 
stock; and that said stock and bonds were bought by plaintiff (ex- 
cept one bond) with scarcely any opposing bidding, at a price far 
below their actual value. There was no complaint in the defend- 
ants’ answer that due notice of the time and place of sale had not 
been given, nor that the sale had not been duly advertised. Upon 
the trial. evidence was attempted to be offered that the securities 
sold far below their actual value, and that they were bought in by 
the plaintiff; and it was argued that this evidence tended to show 
an intent to injure the defendants, upon the part of the plaintiff, in 
making the sale. This evidence was excluded, and an exception 
taken, and upon the termination of the trial a verdict was directed 
for the plaintiff, and from the judgment entered upon such verdict 
this appeal is taken. 

It is claimed upon the part of the appellants that the exclusion of 
evidence showing the absence of due care in the sales of collaterals 
was error; and it is urged, in support of this objection, that the 
plaintiffs had no right to sell the collaterals, in consequence of the 
condition of the market; that they must have known that the mar- 
ket would appreciate, and that they were bound to wait until the 
unusnal depression had passed away. It is to be observed that the 
note for which the collaterals were pledged became due on the 15th 
of August, and no sale of these securities was made until the 30th 
of August, showing that the plaintiffs waited over two weeks for 
the payment of the note before they enforced their rights as against 
these collaterals, They had a right to sell without notice, and at 
any time. Instead of making a sale in that way, it appears, by im- 
plication at least, that notice was given, and ample time afforded to 
the defendants to take care of these securities, and they were sold 
in the only way in which the plaintiffs could have safely sold the 
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securities, had it not been for the special terms of the contract which 
they had entered into with the defendants at the time of the receipt 
of the note in question. Even if the plaintifis were bound to wait 
a reasonable time before making the sale, which we by no means 
admit, there is no evidence of any undue haste, but, on the contrary, 
it appears that they exercised great deliberation before enforcing 
their rights, ag against the defendants, upon these securities. If 
they were bound to wait longer than two weeks, they might be re- 
quired to wait two months; and could they ever tell when they 
could safely proceed with a sale? This was not the contract be- 
tween the parties. The action of the plaintiffs was strictly within 
the terms of the contract, and hence the defendants have no reason 
for complaint. 

It is urged that there was no necessity for selling this loan out at 
such atime; that it was amply secured, and none of the securities 
were being unloaded on the market, and that they were in no imme- 
diate danger. But, upon such consideration, can a debtor obtain 
a forced loan from his creditor? Has not his creditor a right to col- 
lect when due, and can the debtor compel him to wait because it is 
inconvenient to pay, and a bad time to realize upon his assets? We 
are not aware of any such rule. 

It is further claimed that the exclusion of evidence which tended 
to show an intent to injure the defendants was error. It may be 
observed, in the first place, that no such defense was set up in the 
answer; and, in the next place, that no evidence was offered tend- 
‘ing to show any such intent. The sole evidence offered was that 
the securities brought very low prices, and that the plaintiffs bought 
them in. The plaintiffs were pursuing their legal rights, and the 
defendants. if they had chosen, could have protected the securities, 
as they knew of the sale. We know of no reason why a creditor 
may not enforce his legal rights, in a legal way, at any time. There 
can be no presumption against a creditor who has proceeded with 
the deliberation and the regularity with which the plaintiffs in this 
action seem to have acted. 

_Itis further urged that the sale of the securities was illegal. for 
the reason that no demand of payment was made, and that the right 
to sell the collaterals did not accrue until after such demand. It is 
(rue that, in the case of Lewis v. Graham, 4 Abb. Prae. 106, such a 
thle was laid down. But it was not necessary to the decision of 
the case in question; and the rule was not supported by the case 
ited as an authority, namely, Wilson v. Little, 2 N. Y. 448. The 
hile, as stated in that case, was that, where no time is expressly 
fixed by contract between the parties for the payment of a debt se- 
cured by a pledge, the pawnee cannot sell the pledge without a pre- 
‘ious demand of payment. In the case at bar, there was a time 
expressly fixed, by contract between the parties, for the payment of 
the debt, namely, when the note became due; and it will be observed, 
oa consideration of the cases where the question of demand and 
uatice has been the subject of discussion, that the two terms are 
used in the same sense, and that they are used where the necessity 
of notice is the subject of adjudication, and then the phrase “de- 
v.80. Y.8.n0,2——-18 
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mand and notice” is employed. But, in all those cases, the question 
under discussion was whether the pawnee could sell his pledge with- 
out notice; and it was, of course, held that, in the absence of an 
express contract, he could not doit. In the case of Wilson v. Lit- 
tle, supra, the difference between a debt due upon a certain day, and 
a debt without fixed date of payment, is borne in mind. In that 
case, notice had been waived, but demand had not been waived; 
and the court held that the pawnee could not sell without making a 
demand, there being no express time when the debt became due. 
This was undoubtedly a salutary rule. Where a debtor does not 
know when his money is to be called for, it would be exceedingly 
unjust that his securities should be sold behind his back, without 
his being notified that payment of his debt was expected. But this 
in no way applies to a case where a fixed time is expressly agreed 
upon, by the parties to a contract, for the payment of a debt, like 
the case at bar. 

It would seem, therefore, that none of the rights of the defendants 
have been infringed by the action of the plaintiffs, and the judgment 
appealed from should be affirmed, with costs. All concur. 


(1 App. Div. 420.) 
PEOPLE ex rel. MCKENNA v. MARTIN et al., 
(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


REMOVAL OF POLICEMAN—HEARING—NOTICE. Z 
Consolidation Act (Laws 1882, c. 410), § 250, as amended by Laws 184, 
ec. 180, authorizes the board of police commissioners to provide rules fur 
the hearing of charges against police ofticers on reasonable notice. The 
board by rule required that notice should be given two days before the 
hearing. Held that, where notice was served on the 9th fixing the date 
-of hearing on the 15th, the board could not, by service of another notice 
-on the 13th, require the otticer charged to submit to trial on the 14th. 


Proceedings on the relation of Felix Mckenna against James J. 
‘Martin and others, as police commissioners, for a writ of certiorari 
to review the action of the commissioners in removing relator as an 
ofticer of the police force. Removal proceedings annulled. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, JJ. 


C. W. Dayton, for relator. 
Theodore Connoly, for defendants. 


RUMSEY, J. The relator was a sergeant of police, against whom 
charges were preferred in August, 1594, upon which he was tried 
before the police board, and dismissed. He sues out this writ of 
certiorari to review this action of the board. In the view we have 
taken of this case, there lies, at the very beginning of it, so serious 
an irregularity and defect that we are required to reverse the pro 
ceedings, without considering the merits, and it must be understood 
that our decision is made solely upon the irregularity hereafter 
stated, and without in any way expressing an opinion as to the cor- 
rectness of the proceedings after the trial was begun, or the correct- 
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ness of the final decision. It appears, from the return, that charges 
were preferred against McKenna, upon which he was suspended 
early in August, 1894. On the 9th day of August, 1894, a copy of 
these charges was served upon him, with a notice that such charges 
would be examined before the commissioners on the 15th day of 
August, at 10 o’clock in the morning. On the 13th day of Au- 
gust, another notice was served upon him, that his trial had been 
set down for 1 o’clock p. m. on the 14th, which was one day sooner 
than the notice originally provided for. He appeared on that day, 
pursuant to the order, but objected to the trial proceeding, upon 
the ground that he had not received the notice provided for by the 
rule. His objection in that regard was overruled, the trial was 
proceeded with, and he was dismissed. As it appears to us, the 
proceeding with the trial under those circumstances was a fatal 
irregularity. By section 250 of the consolidation act? the board 
of police commissioners is authorized to adopt rules and regulations | 
for the examination, hearing, investigation, and determination of 
charges preferred against any member of the police force, and no 
member shall be dismissed until written charges shall have been 
preferred against him, nor until such charges have been examined, 
heard, and investigated before one or more commissioners, upon 
such reasonable notice to the member charged as the said board of 
police may, by rules and regulations, from time to time prescribe. 
Pursuant to that provision of the statute, the police board had pre- 
scribed, by its rule number 189, that when written charges should 
be preferred against any member of the police force they should 
be filed with the chief clerk, whereupon specifications of the charges, 
with a notice of the time and place of trial, shall be served upon 
the party charged, two days before the trial, the day of said service 
being counted as one of the two days. This rule prescribes what 
the police commissioners considered as a reasonable notice under 
the statute. Such notice is essential to the authority of the police 
commissioners to try and punish any member of the police force 
upon charges preferred against him. People v. McClave, 123 N. Y. 
512, 25 N. E. 1047. The rules thus made, having been made in 
pursuance of statutory authority, have themselves the force and 
effect of statutes, and all persons, the police commissioners included, 
are just as much bound by them as are the members of the police 
force who are to be tried. In re Moore, 108 N. Y. 280, 15 N. E. 369. 
According to that rule, the relator could not have been put upon 
his trial until he had two days’ notice of the trial, accompanied 
. with a copy of the charges and specifications. This he did not have. 
It is quite true that the charges and specifications were served upon 
him on the 9th day of August, accompanied by a notice that he 
would be tried on the 15th. He was entitled, therefore, to rely 
upon that notice, and to depend upon it that he would not be put 
upon his trial upon those charges until the day mentioned in that 
notice. If it was thought advisable by the police board to try him 
sooner, they might have done so, no doubt, by serving another no- 


1 Laws 1882, c. 410, § 250, as amended by Laws 1884, c. 180. 


274 NEW YORK SUPPLEMENT, Vol, 37. (Sup. Ct. 


mand and notice” is employed. But, in all those cases, the question 
under discussion was whether the pawnee could sell his pledge with- 
out notice; and it was, of course, held that, in the absence of an 
express contract, he could not doit. In the case of Wilson v. Lit: 
tle, supra, the difference between a debt due upon a certain day, and 
a debt without fixed date of payment, is borne in mind. In that 
case, notice had been waived, but demand had not been waived; 
and the court held that the pawnee could not sell without making a 
demand, there being no express time when the debt became due. 
This was undoubtedly a salutary rule. Where a debtor does not 
know when his money is to be called for, it would be exceedingly 
unjust that his securities should be sold behind his back, without 
his being notified that payment of his debt was expected. But this 
in no way applies to a case where a fixed time is expressly agreed 
upon, by the parties to a contract, for the payment of a debt, like 
the case at bar. 
It would seem, therefore, that none of the rights of the defendants 
have been infringed by the action of the plaintiffs, and the judgment 
appealed from should be affirmed, with costs. All concur. 


(1 App. Div. 420.) : 
PEOPLE ex rel. MCKENNA v. MARTIN et al., 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 
ReMOVAL OF POLICEMAN—HEARING—NOTICE. 


Consolidation Act (Laws 1882, c. 41U), § 250. as amended by Laws 1884, 


ce. 180, authorizes the board of police commissioners to provide rules for 
the bearing of charges against police otticers on reasonable notice. The 
board by rule required that notice should be given two days before the 
wearing. eld that, Where notice was served on the 9th fixing the date 
-of bearing on the 15th, the board could not, by service of another notice 
-on the 13th, require the ofticer charged to submit to trial on the 14th. 


‘Proceedings on the relation of Felix McKenna against James J. 
Martin and others, as police commissioners, for a writ of certiorari 
to review the action of the commissioners in removing relator as an 
officer of the police force. Removal proceedings annulled. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 


WILLIAMS, and INGRAHAM, JJ. 


Cc. W. Dayton, for relator. 
Theodore Connoly, for defendants. 


RUMSEY, J. Therelator was a sergeant of police, against whom 
charges were preferred in August, 1894, upon which he was tried 
before the police board, and dismissed. He sues out this writ of 
certiorari to review this action of the board. In the view we have 
taken of this case, there lies, at the very beginning of it, so serious 
an irregularity and defect that we are required to reverse the pro 
ceedings, without considering the merits, and it must be understood 
that our decision is made solely upon the irregularity hereafter 
stated, and without in any way expressing an opinion as to the cor: 
rectness of the proceedings after the trial was begun, or the correct: 
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ness of the final decision. It appears, from the return, that charges 
were preferred against McKenna, upon which he was suspended 
early in August, 1894. On the 9th day of August, 1894, a copy of 
these charges was served upon him, with a notice that such charges 
would be examined before the commissioners on the 15th day of 
August, at 10 o'clock in the morning. On the 13th day of Anu- 
gust, another notice was served upon him, that his trial had been 
set down for 1 o'clock p. m. on the 14th, which was one day sooner 
than the notice originally provided for. He appeared on that day, 
pursuant to the order, but objected to the trial proceeding, upon 
the ground that he had not received the notice provided for by the 
tule. His objection in that regard was overruled, the trial was 
proceeded with, and he was dismissed. As it appears to us, the 
proceeding with the trial under those circumstances was a fatal 
irregularity. By section 250 of the consolidation act? the board 
of police commissioners is authorized to adopt rules and regulations _ 
for the examination, hearing, investigation, and determination of 
charges preferred against any member of the police force, and no 
member shall be dismissed until written charges shall have been 
preferred against him, nor until such charges have been examined, 
heard, and investigated before one or more commissioners, upon 
such reasonable notice to the member charged as the said board of 
police may, by rules and regulations, from time to time prescribe. 
Pursuant to that provision of the statute, the police board had pre- 
scribed, by its rule number 189, that when written charges should 
be preferred against any member of the police force they should 
be filed with the chief clerk, whereupon specitications of the charges, 
with a notice of the time and place of trial, shall be served upon 
the party charged, two days before the trial, the day of said service 
being counted as one of the two days. This rule prescribes what 
the police commissioners considered as a reasonable notice under 
the statute. Such notice is essential to the authority of the police 
commissioners to try and punish any member of the police force 
upon charges preferred against him. People v. McClave, 123 N. Y. 
012, 25 N. E. 1047. The rules thus made, having been made in 
pursuance of statutory authority, have themselves the force and 
eflect of statutes, and all persons, the police commissioners included, 
dre just as much bound by them as are the members of the police 
force who are to be tried. In re Moore, 108 N. Y. 280, 15 N. E. 369. 
According to that rule, the relator could not have been put upon 
his trial until he had two days’ notice of the trial, accompanied 
‘With a copy of the charges and specifications. This he did not have. 
It is quite true that the charges and specifications were served upon 
him on the 9th day of August, accompanied by a notice that he 
would be tried on the 15th. He was entitled, therefore, to rely 
upon that notice, and to depend upon it that he would not be put 
upon his trial upon those charges until the day mentioned in that 
uotice. If it was thought advisable by the police board to try him 
sooner, they might have done so, no doubt, by serving another no- 
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tice, with another copy of the specifications, prescribing an earlier 
day for the trial, if such notice was served two days before the time 
set in it on which the trial would proceed. But they had no au- 
thority, under their own rules, having once fixed the time for trial, 
to shorten the time fixed by the notice which they had already given. 
This is not a mere technical violation of the rights of the relator. 
The notice which he has is given for the purpose of enabling him to 
prepare for trial. He has the right to depend upon it that he will 
not be brought for trial until the time fixed in the valid notice which 
he receives. An arbitrary change of that time, without complying 
with the provisions of the rule, may work great injustice to the cul- 
prit. That is evident in this case. It appeared that, when he was 
suspended, knowing that he would be tried, he retained an attorney 
to defend him, who was instructed in the case. On the 13th, when 
he received the notice that an earlier day had been fixed for his 
trial, he sought to communicate with that attorney, but was unable 
to find him, and he was forced to proceed to trial without the as- 
sistance of his counsel, but with other counsel who was not at all 
acquainted with the case. Such an irregularity as this cannot be 
overlooked upon the ground that it is merely technical. In all 
cases where a man is accused of a serious crime, it is important that 
the rights which are guarantied to him should be respected, in the 
mode of investigation of the charges against him. These rules have 
been made because they were deemed necessary to the protection of 
the accused. <A just regard for those rights requires that their ob- 
servance should be. insisted upon. 

For the irregularity above stated, the proceedings must be an- 
nulled, and the relator restored, with $50 costs. All concur. 


E———S—S 
(1 App. Div. 507.) 
BAKER TRANSFER CO. v. MERCHANTS’ REFRIGERATING & ICE 
MANUFACTURING CO. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


CoNTRACTS—CONSTRUCTION—INTENTION OF PARTIES—IMPLIED COVENANTS. 

Iu an action on an agreement, it appeared that the agreement was signed 
and sealed by both parties; that it stated that defendant was engaged in 
the manufacture of ice, and would put out from 75 to 100 tons a day; 
that plaintiff should take the ice, and, for a stated compensation, deliver 
it to various customers; that plaintiff should provide suitable horses, 
harness, and wagons, which defendant might purchase after one year; 
that, if plaintiff failed to deliver the ice, defendant might have it deliv- 
ered, and charge plaintiff any excess beyond the amount paid plaintiff for 
like services. Held, that a covenant to furnish the ice for plaintiff would 
be implied ou the part of defendant. 


Appeal from circuit court, New York county. 

Action by the Baker Transfer Company against the Merchants’ 
Refrigerating & Ice Manufacturing Company on a written agree 
ment for the delivery of ice. From a judgment dismissing the com- 
plaint for insufficiency of facts, plaintiff appeals. Reversed. 


The action was brought upon a written agreement of the parties, wherein 
it was provided that the defendant was engaged in the manufacture of arti- 
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ficial ice in the city of New York, and would have an output of from 75 to 160 
tous per day, and the Jntention was to dispose of this ice, and deliver the 
gaine to various customers; that the plaintit! was engaged in forwarding and 
trucking merchandise, and agreed to take such ice from defendant's plant, 
and deliver the same to various persons in the city, and, when requested, to 
store the same in ice boxes or bunkers situated in the buildings of said cus- 
tomers, and to furnish the necessary Dew wagons, properly painted and let- 
tered, with good horses and harnesses, together with the necessary appliances 
and proper help sutticient to deliver the said ice with reasonable dispatch, 
aod that the defendant would pay the plaintiff on the Ist day of each month 
for the ice that he delivered during the previous month, at the rate per ton 
therein specified, and that, in case of the failure of the plaintiff properly to 
deliver the ice as therein agreed, the defendant should give written notice 
to the plaintiff, and thereafter, if the plaintiff was unable to perform the work 
properly, the defendant should have the right to arrange for the delivery of 
said ice, and charge any excess of expense over the prices therein agreed 
upon to the plaintiff; that the agreement was to continue for two years from 
May 1, 1892, and the defendant should have the option of buying the horses, 
trucks, harnesses, etce., from the plaintiff after the first year of the term of 
the agreement. This agreement stated it was made between the parties, and 
it was signed and sealed by both of them. he complaint set out this agree- 
ment, and further alleged that, pursuant to the agreement, the plaintiff pur- 
chased the necessary horses, harnesses, trucks, and appliances, and fully pre- 
pared itself to receive and deliver the ice, and entered upon the performance 
of the agreement.—and that there were, and ever since had been, customers 
suficlent to take the 100 tons of ice daily,—and that the plaintiff was fully 
equipped and prepared to receive and deliver the ice, was ready to do sv, 
and so presented itself to the defendant; that on the lst day of May, 1892, it 
began to receive and deliver the ice, and continued to do so up to January 1, 
1893, but though there were customers for at least the 100 tons of ice daily, 
and although the defendant had agreed to produce 75 to 100 tons a day for 
such delivery, he failed to do so, and only produced on an average about 25 
tons per day for such delivery, and on or about January 1, 1893, stopped 
producing any ice for such delivery, and the plaintiff was thereafter unable to 
get any ice for delivery, and so the defendant was guilty of a breach of the 
agreement, and by reason thereof the plaintiff suffered damages in the sum 
of $41,550, for which it sought to recover judgment at the trial. Before any 
evidence was taken the defendant moved for a dismissal of the complaint, 
on the grounds: (1) That while the agreement obliged the plaintiff to receive 
the ice manufactured by the defendant, for delivery, and to deliver the same 
to customers, there was no corresponding obligation Imposed on the defendant 
by the agreement to deliver any ice to the plaintiff, and the plaintiff could not 
Tecover damages for the failure of the defendant to deliver that which the 
contract did not require it to deliver; (2) that the agreement was‘void for 
want of mutuality, there being no obligation on the part of the defendant to 
deliver ice to the plaintiff; (3) that the agreement was void for uncertainty, 
for the reason that no definite quantity of ice was specified. The court granted 
the motion, and the plaintiff excepted to such ruling. From the judgment 
entered on this decision, this appeal is taken. 


Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY 
WILLIAMS, and INGRAHAM, JJ. 


Almet F. Jenks, for appellant. 
Theron G. Strong, for respondent. 


? 


WILLIAMS, J. The question raised by this appeal is whether, 
under the facts alleged in the complaint, a covenant should be im- 
plied on the part of the defendant to furnish the ice for delivery to 
customers. There is no uncertainty in the agreement as to the quan- 
fitvofice. It was 75 to 100 tons daily; at least 75 tons. 

The general rules of the law relating to implied covenants are 
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well settled and have been frequently stated by the courts. Booth 
v. Mill Co., 74 N. Y. 21; Jugla v. Trouttet, 120 N. Y. 27, 23 N. E. 
1066; Genet v. Canal Co., 186 N. Y. 608, 609, 32 N. E. 1078; Jac- 
quin v. Boutard, 89 Hun, 437, 35 N. Y. Supp. 496; and cases therein 
referred to. 

In Booth v. Mill Co., supra, it was said by Allen, J.: 


“There is no particular formula of words or technical phraseology necessary 
to the creation of an express obligation to do or forbear to do a particular 
thing or perform a specitic act. If, from the text of an agreement and the 
language of the parties, either in the body of the instrument or in the recital 
or references, there is manifested a clear intention that the parties shall do cer- 
tain acts, courts will infer a covenant in the case of a sealed instrument, or a 
promise if the instrument is unsealed, for nonperformance of which an action 
of covenant or assumpsit will lie.” 


‘In Jugla v. Trouttet, supra, Bradley, J., said: 


“Where any act of the parties, or either of them, is essential to carry out the 
intention of the parties appearing by the provisions of the contract, the stipu- 
lation for the performance of such act will be deemed within its provisions 
as effectually as if actually expressed.” 


And in Genet y. Canal Co., supra, Finch, J., said: 


“I know very well that implied promises should be cautiously, and not 
hastily, raised. They always exist where equity and justice require the party 
to do or refrain from doing the thing in question; where the covenant on one 
side involves some corresponding obligations on the other; where, by the re- 
lation of the parties and the subject-matter of the contract, a duty is owing 
by one not expressly bound by the contract to the other party, in reference 
to the subject of it. In this court we have thrown some safeguards about the 
doctrine to secure its prudent application, and have said that @ promise can 
be implied only where we may rightfully assume that it would have been 
made if attention had been drawn to it, and that it is to be raised only to en- 
force a manifest equity or reach a result which the unequivocal acts of the 
parties indicate that they intended to effect.” 

In Jacquin v. Boutard, supra, which was an action brought to 
recover damages for a breach of a contract whereby the defendants 
employed the plaintiff in their business, among other things, to sell 
goods as their agent, the general term of the supreme court in this 
department held that, although there was no express promise in the 
contract that the defendants should furnish the plaintiff with samples 
and price lists of their goods, yet such promise should be implied 
from the facts and circumstances surrounding the execution of the 
contract and the conduct of the parties thereunder; citing Booth v. 
Mill Co. and Genet v. Canal Co., supra, and other cases. Parker, J., 
sald: 

“The failure of this promise to appear in the contract was not an inten- 
tional omission, but a mere inadvertence; and, while the courts hesitate to 


imply promises in formal contracts, they should do so where otherwise the 
manifest intention of the parties would be defeated.” 


These are some of the latest expressions of the courts upon this 
subject, and may well be relied upon as correctly stating the princi- 
ples to be applied in this case; and, in view of these principles, we 
think the trial court was clearly in error in holding that no covenant 
on the part of the defendant to furnish the ice to the plaintiff could 
be implied. The agreement in form was mutual, and signed and 
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scaled by both partics. It is stated that the defendant was engaged 
in the manufacture of ice; and would have an dutput of from 75 to 
100 tons per day, and that the intention was to dispose of this ice, 
and deliver the same to various customers, It further provided that 
the plaintiff should take the ice from the defendant’s plant, and de- 
liver it to the customers; that the plaintiff should incur great ex- 
pense in providing horses, wagons, harnesses, etc., in preparation for 
the special work of taking and delivering the ice, and, if plaintiff 
failed promptly to take and deliver the ice as agreed, defendant might 
itself arrange to have it delivered, and plaintiff should be liable to 
any excess in the expenses thus incurred over and above the prices 
agreed to be paid plaintiff under the agreement; that the price to be 
paid plaintiff for such delivery was 50 cents and 75 cents per ton, 
and the term of the agreement was two vears, with the option to the 
defendant after one year to purchase the horses, wagons, ete., from 
the plaintiff, and thus, by implication, terminate the agreement. | 
The intention of the parties is very apparent from the language of 
the agreement itself. The defendant was to manufacture 75 to 100 
tons of ice per day, and plaintiff was to take and deliver all of it to 
customers. There is no suggestion in the agreement, express or 
implied, that the plaintiff should take or deliver less than the whole 
amount of ice manufactured. How could such an intention be 
raricd out unless the defendant furnished the ice to plaintiff so to 
deliver. The furnishing of the ice by the defendant was essential to 
carry out this intention, and therefore the court should imply a cove 
nant to perform this act. The covenant on the part of the plaintiff 
involred a corresponding obligation on the part of the defendant to 
furnish the ice. In view of the relations of the parties and the sub- 
ject-matter of the contract, a clear duty was owing on the part of the 
defendant to deliver the ice. This was understood and assumed. 
Upon no other hypothesis is it conceivable that the plaintiff would 
have covenanted as he did. The covenant must be implied to reach 
aresult which the unequivocal acts of the parties indicated that they 
intended to effect. Sufficient reasons thus appear why the covenant 
contended for should be implied in this agreement, and it does not 
seem to be necessary further to consider the facts or discuss the law 
of the case. 

Our conclusion is that the judgment should be reversed, and a new 
trial ordered, with costs to the appeilant to abide the event. All 
concur, 





(1 App. Div. 417.) 
STEINBACK v. DIEFPENBROCK et al. 





‘Supreme Court, Appellate Division, First Department. February 7, 1896.) 


l. INsuRANCE—ASSIGNMENT OF LIFE PoLicy—ASSIGNEE MAY ENFORCE. 

A policy of life insurance issued to a person insured is a proper sub- 
ject of sale and transfer, and is enforceable in the hands of an assignee, 
though he bad no insurable interest in the life of the payee. 

: rs APPEAL—HAnMLESS ERROR. 

lLe yacution of an order to examine a witness before trial is without 
| prejudice where the witness js present at the trial, and is not examined. 
| 
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Appeal from court of common pleas, equity term. 

Action by Erwin Steinback against Louise Diepenbrock and oth- 
ers. Judgment for plaintiff, and defendants appeal. Aflirmed. 

Argued before VAN BRUNT, P. J., and RUMSEY, PATTERSON, 
O'BRIEN, and INGRAHAM, JJ 


A. E. Woodruff, for appellants. 
Thomas M. Rowlette, for respondent. 


RUMSEY, J. In December, 1887, Alois Diepenbrock took out a 
policy of insurance on his own life in the Equitable Life Assurance 
Society. In December, 1892, the surrender value of that policy was 
about $485. In that month the defendant Erdtmann bought the 
policy of Diepenbrock, and took an assignment of it, absolute in 
form, expressing as a consideration one dollar “and other valuable 
considerations.” The real consideration paid by Erdtmann was 
$600. On the same day, Erdtmann sold the policy to the plaintiff 
for $700, and gave an assignment also absolute in form. At the 
time these transactions took. place, neither Erdtmann nor Steinback 
held towards Diepenbrock any relations of trust or confidence what- 
ever, nor was there any reason why they should not purchase the 
policy for the best price for which they could get it. In April, 
1895, Diepenbrock died. The plaintiff made the proofs required 
by the policy, and, when it was not paid, brought this suit against 
the insurance company to recover the amount due upon it. The 
company, admitting its liability to some one, paid the money into 
court, and procured the defendant Louise Diepenbrock, as execu- 
trix of Alois, to be substituted as defendant, together with Erdt- 
mann, the plaintiff’s assignee. The executrix answered, claiming 
the money. At the trial, the foregoing facts were not disputed, and 
the court gave judgment for the plaintiff. The executrix appeals. 
She insists, in the first place, that the assignment of the policy by 
the testator to Erdtmann was as collateral security, and not abso- 
lute, with regard to which it is necessary only to say that there is 
no evidence upon the subject except the assignment, which, by its 
terms, purports to be an absolute assignment. 

It is said that the assignment of the policy to Erdtmann is not 
valid because it appeared that he had no insurable interest in the 
life of Diepenbrock. It is, no doubt, the rule that if one takes out 
a policy of insurance upon the life of another, in which he has no in- 
terest, the policy is a pure wager policy, and void. Ruse v. Insur- 
ance Co., 23 N. Y. 516. But, where one takes out a policy on his 
own life, it is a valid contract, and becomes operative just as soon 
as it is perfected. It is practically a promise on the part of the in- 
surer to pay a sum of money to the insured upon the happening of 
a condition. As such it is a valid contract, properly a subject of 
sale, and is valid in the hands of any person to whow it is assigned 
for value. Such is the well-settled law of this state. St. John v. 
Insurance Co., 2 Duer, 419, affirmed, 138 N. Y. 31, 39; Valton v. As- 
surance Co., 20 N. Y. 32; Olmsted v. Keyes, 85 N. Y. 593. In the 
courts of the United States a ditferent rule is laid down (Warnock 
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y. Davis, 104 U. S. 775); but in that case, Field, J., delivering the 
opinion of the court, says that the court of appeals of this state 
holds that a policy of insurance effected by a person upon his own 
life is assignable, like an ordinary chose in action, and that the as- 
signee is entitled, upon the death of the assured, to the full sum pay- 
able, without regard to the consideration given by him for the uas- 
sigament or to his possesion of any insurable interest in the life of 
theassured. This is an accurate statement of the rule in this state. 
Within this rule, the assignment to Erdtmann was valid, and his 
assignee was entitled to the amount of the policy which had been 
paid into court by the insurance company. 

After this case had been on the day calendar, and called, and 
marked “Ready,” the counsel for the executrix procured an order 
for the examination of the defendant Erdtmann before trial, which, 
on motion, was vacated. The defendant, upon her appeal, seeks to 
bring up and review the order vacating the order for the examina- 
tion of Erdtmann. There is no merit in this part of the appeal. . 
Erdtmann was present and ready to be examined as a witness at the 
trial, and no reason was shown why the defendant needed any op- 
portunity to examine him in any other place. Besides, he was pro- 
duced for examination before trial, but defendant declined to exam- 
inehim. It is apparent that the proceeding to obtain his examina- 
tion before trial, and to postpone the trial until it should be done, 
Was a mere subterfuge to delay the trial of the action. 

It is objected here that the court, at the trial term, erred in deny- 
ing the motion of defendant to postpone the trial. No good reason 
was shown why it should have been granted. 

The judgment and the orders should be affirmed, with costs to 
plaintiff. All concur. 


QL App. Div. 425.) 
BROWN v. WYSONG. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


NEGLIGENcE—Inutry ON Icy SIDEWALK—CLAIM AGAINST LOT OWNER. 

A complaint alleging that defendant allowed snow or ice to melt on 
her premises, the water from) which flowed over the adjacent sidewalk, 
and froze, reudering the walk icy, by reason of which plaintiff was injured, 
does not state a cause of action to recover from defendant for the injury. 


Appeal from special term, New York county. 

Action by Charles W. Brown against Martha M. Wysong. From 
a judgment sustaining a demurrer to the complaint, on the ground 
that it did not state facts sufficient to constitute a cause of action, 
plaintiff appeals. Attirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, JJ. 

James A. Ryan, for appellant. 

J. Frederic Kernochan, for respondent. 


INGRAHAM, J. The complaint alleges that the defendant is the 
owner and occupant of the premises known as “No. 30 East Thirty- 
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Fourth Street,” in the city of New York, and as such owner and 
occupant, had and has the care and control of the areas, areaways, 
and other appurtenances therewith connected and belonging; that 
on the 30th day of January, 1895, a sheet of ice partially covered the 
portion of the sidewalk in said East Thirty-Fourth street, a public 
street or highway in front of said premises, and ran or extended from 
a gate or door leading from an area or areaway of said premises 
into and upon the said sidewalk, and across the same; that said 
ice was formed from water proceeding from the melting of a 
heap or pile of snow or ice which had been carelessly and negli- 
gently left by the defendant or her servants in said area or areaway 
behind or near said gate or door, and said defendant or her said 
servants carelessly and negligently allowed the said water to flow 
or run from said snow or ice to and upon said sidewalk, and the 
said water freezing thereon formed the aforesaid sheet of ice; that it 
was the defendant’s duty to keep the said sidewalk in front of said 
premises in a safe and proper condition for the passage and repassaye 
of travelers along and upon the same; that the said defendant and 
her servants so carelessly and negligently conducted themselves in 
and about the premises that the said sidewalk became and was negli- 
gently left in said dangerous and unsafe condition, although said 
defendant and her said servants had knowledge and due notice 
thereof; and that on the said 30th day of January, 1895, the plain- 
tiff, while walking on the said sidewalk in front of said premises, 
slipped and fell on the ice above mentioned and described, and was 
injured, for which injury he seeks to recover damages in this action. 
No statute or ordinance is alleged that makes it the duty of the 
defendant to keep the sidewalk or the street in a safe condition. 
The act of the defendant, which it is alleged was negligent, was 
leaving a pile of ice or snow upon her own premises adjacent to the 
street, and allowing water to flow or run from said snow or ice upon 
the sidewalk, and that the water freezing thereon caused the street 
to become unsafe. It is not alleged that the defendant melted the 
snow or ice upon her premises, or froze the water flowing from 
such melting snow or ice upon the street. 

It is settled that no obligation to repair a street or sidewalk rests 
upon the lot owners at common law, but that the duty to do so, if 
any, arises out of the statutory obligations imposed by the state 
or municipality upon them. City of Rochester v. Campbell, 123 
N. Y. 412; 25 N. E.937. And, to entitle a person injured in a public 
highway to recover for injuries sustained because of a defect or 
obstruction in the highway, it is necessary to allege and prove that 
the obstruction which caused the injury was unlawfully placed in 
the street by the defendant or his servants, or that it was nevli- 
gently left by him unguarded. City of Rochester v. Montgomery, 
72 N.Y. 68. This principle is illustrated in the case of McGoldrick 
v. Railroad Co. (Sup.) 20 N. Y. Supp. 914. There the defendant had 
constructed a water tank and spout, from which its engines ob- 
tained water. The end of this spout when turned off was abont 
four feet from the sidewalk, and water was accustomed to drip or 
flow therefrom upon occasions when it was used and turned off. 
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Directly under the end of the spout where it was turned off, and 
for the purpose of taking off the overtlow, the defendant had put in 
a plank hopper, and a plank sewer extended from there southerly 
across the Ontario & Western Railroad to the end of the sewer, on 
James street. Over the top of this hopper there was placed a wire 
screen. There was evidence in that case tending to show that the 
opening of this outlet or hopper was, prior to the accident, clouyved 
up by ice or snow, so that the surplus water did not pass off by the 
sewer, but did pass onto the sidewalk, and made it dangerously icy. 
There was no claim that the defendant had any license from the city 
to use the sidewalk, and the court, in sustaining the judgment in 
favor of the plaintiff, says: 

“The defendant claims that there is no basis for a recovery because the ob- 
Struction was upon a sidewalk, and the city, therefore, only liable. It has, 
however, been held that an owner of adjacent premises, who, without au- 
thority, interferes with a sidewalk for his private purpvuses, and fails to re- 
store it to a safe condition, is liable to any one sustaining injury thereby. In 
the present case the court charged that the defendant could not be held liable 
except upon the theory that its failure to provide a place for the water which 


was allowed to escape frum the pipe made the walk more dangerous than it 
otherwise would have been. This was sutticieutly favorable to the defendant.” 


Applying this principle, it is clear that the complaint is fatally 
defective in not alleging that the defendant had created the obstruc- 
tion upon the sidewalk, or had used the sidewalk in any way for her 
own purposes. She had simply allowed snow or ice to remain 
upon her premises, The effect of the sun upon this snow or ice 
caused it to melt, and the water subsequently froze in the street; 
but that was the operation of natural causes, for which the defend- 
aot was not responsible. . We think that the complaint failed to 
allege any facts that would justify a finding that the defendant 
Fh obstructed the street, or was responsible for its dangerous con- 
ition. 

The demurrer was therefore properly sustained, and the judg- 
ment must be affirmed. AJ] concur. 


l App. Div. 519.) 
LAMB v, HIRSCHBERG et al. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


Acext TO SELL Goops—AUTHORITY TO RECEIVE PRIcE. 

Defendant bought goods through an agent, with an understanding that 
the price was to be paid directly to the seller, or to him through the agent. 
The goods were shipped by the seller directly to defendaut, and defendant's 
hanager thereafter received a letter from the seller requesting a rentt- 
tance, which, on consultation with the agent, be construed as a demand 
for payment directly to the principal, and authorized the agent to write 
to his principal in regard thereto. A/eld, that subsequent payments to the 
agent were made at defendant's risk. 


Action by Hugh Lamb against Augusta Hirschberg and another. 
A verdict was directed for plaintiff, and defendants move for a new 

al, on exceptions ordered to be heard in the first instance at the 
general term. Denied. 


284 NEW YORK SUPPLEMENT, Vol. 37. (Sup. Ct. 


Argued before VAN BRUNT, P. J., and RUMSEY, PATTERSON, 
O'BRIEN, and INGRAHAM, JJ. 


Samuel Fleischman, for appellants. 
Albridge C. Smith, for respondent. 


PATTERSON, J. This cause was tried in the court of common 
pleas in and for the city and county of New York, and resulted in 
the direction by the trial judge of a verdict for the plaintiff, subject 
to the opinion of the court at general term. From the record before 
us, we understand the facts to be that Mr. Bradley, a cloth manufac- 
turer at Leeds, in England, and the assignor of the plaintiff herein, 
employed one Beaumont, of the city of New York, to make sale of 
goods in the United States of America and Canada. In January, 
1890, Beaumont called upon the defendants, who were cap manufac- 
turers in the city of New York, and obtained from them an order for 
goods made and to be delivered by Mr. Bradley. The order was 
given under circumstances testified to by Simon S. Hirschberg, who, 


at the time mentioned, was the manager of the defendants’ business. | 


The only testimony in the case as to what was said and done by 
Beaumont at the time the order was given comes from the witness 
Hirschberg. He states that Beaumont called upon him, and wanted 
an order for some goods, and that, being asked what inducements 
were offered, Beaumont replied that he would give to the defend- 
ants, exclusively, all patterns they might order, so that they would 
have no competitor. This witness knew that Beaumont was the rep- 
resentative of Bradley, and he declares that the terms of the transac- 
tion were agreed upon as follows: “Pay cash 33% discount, or, if 
you [defendants] want four or five months, it will be net; and, if 
you can pay me the money, you can save the price of exchange.” 
The witness then declares that he stated to Beaumont that he did 
not know munch about the importing business, to which Beaumont 
replied: “Pay me in American money, and I will send it over in 
English money.” And so the order was given. It further appears 
by the record that the goods were shipped by steamship from Eng- 
land in the month of April, 1890. At the same time there was sent 
an invoice, and, according to Bradley's statement, a letter dated 
April 28, 1890, in which the invoice was inclosed. In that letter, 
Mr. Bradley wrote to the defendants, among other things: “Kindly 
favor me with your remittance on receipt of goods, and oblige.” 
The witness Hirschberg testifies that the invoice was received, but 
that he had no recollection of receiving the letter accompanying 
the invoice. But he did receive a letter from Bradley under date of 
August 20, 1890, inclosing a statement of the account between the 
defendants and Bradley, and which contained the following: “Will 
vou kindly send check for above amount by return, or, in case you 
have remitted part, kindly send balance to cover.” The defendants 
did not pay for the goods on receiving them, and thereupon the con- 
tract became a time contract, and, according to the testimony of Mr. 
Hirschberg, the due date for the payment was October, 1890. On Sep- 
tember 22d, Beaumont called upon the defendants, and asked for 
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payment of the bill to him. He was paid $100 on account. On 
October 2, 1890, he was paid $50 on account. The balance of the 
whole bill, some $500, was remitted by the defendants direct to 
Bradley, in November, 1890. This action was brought to recover 
the $150, and the defense set up is payment to Bradley through his 
agent, Beaumont. : 

It appeared in evidence that Beaumont was authorized to make 
sales of Bradley’s manufactures, but that there was a distinct lim- 
itation upon his authority to collect moneys. He was prohibited 
from collecting unless specially requested so to do by Bradley. It 
is not important to consider whether it was error to admit in evi- 
dence the written agreement between Bradley and Beaumont show- 
ing this limitation, for the transaction between the latter and the 
defendants may be considered irrespective of that written agree- 
ment. Itis plain from the nature of the transaction, and from the 
testimony given by the witness Hirschberg, that Beaumont was 
merely a solicitor of orders to be filled by his principal in England; 
the goods to be shipped directly from England to the purchaser, 
Beaumont never had possession of the goods, or any part of them, 
and was not in any way connected with their delivery. It was also 
distinctly understood that the purchase price was to be remitted to 
England, either directly or through Beaumont. The apparent au- 
thority, therefore, which Beaumont possessed, was not as extensive 
as claimed by the defendants. They contend that Beaumont is to 
be treated as a general agent, having power to do everything that 
the principal-might do with reference to the transaction. That 
Beaumont had the power to arrange all the conditions of the sale, 
including the price and the time of delivery, is, doubtless, true, be- 
Cause those details would constitute terms of the orders; but what 
transpired between the witness Hirschberg and himself respecting 
the remittance would not justify the inference that the purchase 
Price, or any part of it, was to be paid to Beaumont, unless for the 
distinct purpose of being remitted at once by him to his principal. 
But even conceding, for the sake of the argument, that all the cir- 
cumstances surrounding the transaction might originally have jus- 
tified Hirschberg in believing that he was at liberty to pay money 
fo Beaumont to be forwarded, vet if, before any payments were : 
made, he was advised by the principal to make those payments di- 
rectly to him, he would not be excused for paying contrary to that 
direction. Evidence appears in the case that such direction was 
given, and it is furnished by Hirschberg himself. On the 20th of 
Angust, 1890, Mr. Bradley wrote from Leeds the Jetter inclosing the 
statement, and containing the request for remittance above quoted. 
The meaning and effect of this letter, and the sense in which Hirsch- 
terg understood it, are not to be mistaken. for he testifies that on 
the day he received that letter, or the day afterwards, he showed it 
to Beaumont, and had a conversation with him respecting it, and 
told him of the agreement he had made, and thereupon Beaumont 
‘aid: “Leave that to me, and I will write to them, and it will be all 
Nght.” Nothing was paid until long after this conversation. It 
therefore appears that Hirschberg knew that direct payment was re- 
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quired, and that he left it to Beaumont to write to Mr. Bradley con- 
cerning the subject. When he subsequently paid the two amounts 
on account to Beaumont, without waiting to hear further from Brad- 
ley, he did it at the defendants’ risk, and without authority from the 
plaintiff. 

Our attention has been called to various authorities which are 
claimed by the defendants to sustain their contention as to Beau- 
mont’s relation to the transaction. Scott v. Hopkins, 2 N. Y. St. 
Rep. 324, is especially relied on as determining the precise question 
involved here. No authority is cited in the opinion of the court in 
that case, but, from the facts as they are there made to appear. it 
would seem that Hopkins made a contract to buy a barrel of coffee 
from Scott's traveling salesman. All the terms of the contract were 
settled, and the coffee was delivered without any bill therefor hav- 
ing been sent by Scott, and without any notification whatever from 
Scott as to the manner of payment or requiring it to be made to him. 
The salesman subsequently collected the amount due, and the gen- 
eral term held that there was apparent authority in the salesman to 
receive the price. This decision cannot be regarded as laying down 
a general rule of law, and it appears to be contrary to Bassett v. Led- 
erer, 3 Thomp. & C. 671, and Gallup v. Lederer, Id. 710. Putnam v. 
French, 53 Vt. 402, is also cited. In that case it was held that a 
traveling salesman authorized to give credit has implied authority 
to receive payment, and that a purchaser would not be bound by 
constructive notice to the contrary where the words “payable at of- 
fice” appear on the bill rendered. But in that case the court laid 
particular stress upon a custom, proved as existing in New England, 
and affecting transactions of that character, to make payment either 
to the principal or agent. Trainer v. Morison, 78 Me. 160, 3 Atl. 185, 
also cited by the defendants, holds that an agent authorized to sell 
by sample may collect the bill where there is no prohibition known 
to the customer, and that a notice not prominently printed on the 
bill requiring payments to be made at the office of the seller does 
not affect the purchaser. But that case does not apply here, for the 
reason that Bradley’s requirement contained in the letter of August 
20, 1890, was construed by the defendants’ manager himself as a 
notice that payment was to be made direct to Bradley, and was the 
subject of a conversation between him and Beaumont, and the origi- 
pal arrangement contemplated remitting the purchase price to Brad- 
ley either directly or through Beaumont. If there is notice, direct 
or implied, to pay to a principal, and therefore not to the agent, pay- 
ment to the latter will not bind the principal, as has been held in 
the case of brokers. Higgins v. Moore, 34 N. Y. 417; Wight v. 
Cabot, 89 N. Y.570; Bassett v. Lederer, 3 Thomp. & C. 671; Gallup 
v. Lederer, Id. 710. We are therefore of the opinion, under the spe- 
cial facts of this case, that the payments to Beaumont were insuf- 
ticient to discharge the liability of the defendants to the plaintiff for 
that much of their indebtedness. 

Exceptions appear in the record to a refusal of the court to grant 
an application for an adjournment of the trial on account of the 
absence of Beaumont. This exception does not call for any consid- 
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eration, for there was no Jegal reason presented to the court which 









ie should have impelled it to postpone the trial, and so the objections 
men to questions put to Bradley respecting Beaumont’s authority to col- 
ud lect are not material in the view we have taken of the relations of the 
| parties and of the main question involved. 

ae The exceptions are overruled, and judgment ordered upon the ver-. 
a dict, with costs. All concur. 

ee (l App. Diy. 502.) ; 

cf VALENTINE v. HEALEY et al. 

- (Supreme Court, Appellate Division, First Department. February 7, 1856.) 
1 1, PLEADING—AMENDMENT—DISCRETION, | 

“5 It is within the discretion of the court to refuse amendment of an an- 
on swer, fo an action for rent, by striking out an admission that defendant 
Vb. went into possession under the lease. 

Ke 2% Lease—PosskEssion OF TENANTS. 

Ae A lessee’s possession after taking a lease is under it, though he was 


theretofore in possession of it. 


& Texancy IN COMMON—-LEASE FROM COTENANT—HOLDING OVER. 

Where tenants in common lease their property to a tirm of which one of 
them is 8 member, the lease providing that rent shall be payable to each 
of the lessors in proportion to their interests in the property, the legal 
effect of a holding over by the firm cannot be changed, as regards the 
tights of the lessor not in the firm, by the other giving the firm permission, 
before the expiration of the term, to remain in possession for a sbort time 
after such expiration, paying pro rata rent for the period of such occu- 
pancy, 


Appeal from circuit court, New York county. 

Action by Henry C. Valentine against Warren M. Healey and oth- 
ers. From a judgment on a verdict directed for plaintiff, defend- 
ants appeal, Affirmed. 


The action was brought to recover rent under a fease, The real property 
leased was owned by plaintitY and defendant Healey as tenants in commun. 
May 30, 1891, these owners joined in a lease of the property to defendants, 
who were copartners, and one of whom, Healey, was a part owner of the 
property. The lease was for one year, at a yearly rent of $8,500, payable 
quarterly, three-fourths to the plaintiff and one-fourth to defendaut, witb the 
privilege to the lessees of a further term of two years, at $7,000 a year, on 
thelr giving notice in writing to each of the iessors, and signing and executing 
agreements with such lessors on or before February 1, 1802. The lessors 
covenanted to pay the rent to plaintitf and defendant Healey, and the assigns 
of each, and at the expiration of the term to quit aud surrender the possession 
of the property. The lease contained other provisions usually ip leases, which 
do not appear to be important here. The complaint alleged, and the answer 
admitted, that the defendants went into possession of the property under the 
lease May 30, 1891, and remained in possession pursuant to such agreement 
until May 30, 1892, and that they continued and remained In possession of the 
ptoperty after the expiration of the term of one year. The plaintiff proved 
that the defendant occupied the property for the purpose of the manufacture 
and repair of carriages, and that their occupancy was substantially the same 
after as before May 30, 1892. The defendants moved to amend their answer 
by striking out the admission that they went Into possession under the lease, 
and by inserting an allegation putting that fact fo issue. The evidence showed 

t they were in possession before the lease was made. This motion was 
denied, and the defendants excepted. The defendants proved, and offered in 
evidence, two letters, constituting the correspondence between the defendant 
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Healey and his firm, bearing date April 29, 1892, wherein the firm notified 
Healey that they had not exercised the option, and would not renew the lease, 
but would like to continue occupying the property a few weeks after the expira- 
tion of the term of one year, paying pro rata rent for such use and occupation. 
Healey replied that they were at liberty to occupy the property at a pro rata 
rent for the period of such occupancy, and that this privilege was accorded 
to them only with the understanding and agreeinent that such occupancy 
should be terminated on a week’s notice from either party, so as to permit a 
lease for the full year to other parties, if desired. These letters were excluded, 
under the objection that they were immaterial, irrelevant, and incompetent, 
and the defendants excepted. Defendants also made a motion for a nonsuit, 
and for a direction of a verdict for the defendants. Both these motions were 
denied, and defendants excepted. On motion of the plaintiff, a verdict was 
ordered for the plaintiff for the amount of his sbare of the rent, and the de- 
fendants excepted. From the judgment entered on this verdict, this appeal 
is taken. 


Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, JJ. 


Robert Thorne, for appellants. 
William Allen Butler, for respondent. 


WILLIAMS, J. This case has twice been tried. On the former 
trial the complaint was dismissed, on the ground that, Healey be 
ing a part owner of the property, it was to be presumed that he 
remained in possession after the term of one year with his partner, 
as part owner, and not under the lease, and, therefore, remaining in 
possession did not entitle the plaintiff to treat the lease as renewed 
for another year. Upon a motion for a new trial on a case and ex- 
ceptions, ordered to be heard in the first instance at the general 
term, the exceptions were sustained, and a new trial ordered. 86 
Hun, 259, 33 N. Y. Supp. 246. We see no reason for dissenting 
from the conclusion there arrived at. 

There remains only for us to consider the questions as to the pro- 
posed amendment of the answer, and the exclusion of the corre 
spondence between the defendant Healey and his firm. The allow- 
ance or disallowance of the amendment to the answer was a matter 
in the discretion of the trial court, and it does not seem to us there 
was any abuse of such discretion. Whether the defendants were in 
possession of the property before the lease was made was immate- 
rial. They made the lease, and from that time on, it being a lease 
of the whole property, they assumed to be, and were, in possession 
under the lease, and that alone, during the term of one year. The 
lease established the relation of landlord and tenant, and they could 
not be in possession under any other claim during the term of the 
lease. They admitted this in their answer, and such admission 
stood, until after the decision of the general term, and an amend- 
ment on the second trial was very properly denied. The correspond- 
ence between the defendant Healey and his firm was properly ex- 
cluded. It was immaterial, and, if admitted, would not have 
changed the result. The firm letter to Healey was, in effect, a notice 
that the lessees would not renew the lease, and a statement that 
they desired to remain in the occupancy of the property a few weeks 
after the expiration of the term of one year, paying rent for the ac- 
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tual time the occupancy continued. The notice that the lessees 
would not renew the lease, even if it had been given to both lessors, 
would not, of itself, have avoided the legal effect of the holding over 
bevond the term. Schuvler v. Smith, 51 N. Y. 309; Haynes v. 
Aldrich, 188 N. Y. 287, 31 N. E. 94. The letter of Healey was a 
consent that the lessees might hold over, as desired by them, and if 
he had power to bind the plaintiff by such consent, then the ordinary 
legal effect of the holding over was avoided, and this action could 
not be maintained. It is not claimed that the plaintiff had any 
knowledge of this correspondence. The lease, by its terms, made 
the rent payable to each of the tenants in common, according to 
their respective interests in the property. Healey was not author- 
ized to act for plaintiff, as his agent or otherwise, and the consent 
could not be operative as plaintiff's consent in any way. The only 
theory upon which it can be claimed that this consent of Healey's 
avoided the legal effect of a holding over is that he was a tenant in 
common with plaintiff, as owner of the property, and, being such 
tenant in common, he could give his firm the right, outside of the 
lease, to remain in the occupancy of the property. At the time this 
consent was given, however, he was, as we have seen, not in posses- 
sion or occupancy as owner, but merely as tenant under the lease, 
asa member of his firm. Such was the relation assumed by him 
and his firm in taking the lease, and they could not change this rela- 
tion during the term so as to affect the plaintiff's rights under the 
lease, without his knowledge or consent. It cannot be said that 
Healey, by his consent given before the expiration of the term, could 
avold the legal effect of the holding over, when we hold that the 
legal effect of the holding over was not avoided by reason of Healey’s 
being a member of the firm, lessees, who held over. 

We are of the opinion that the judgment should be affirmed, with 
costs. All concur. 


— 








fl App, Diy. 321.) 
McMAHON v. MAYOR, E'TC., OF CITY OF NEW YORK. 
(Supreme Court, Appellate Division, First Department. February 7, 1896.) 
MesicpaL CoRPoRATIONS—NOTICE OF INTENTION TO SUE. 

Notice of intention to sue a city for personal injuries, required by Lawes 
1886, ©. 572, & 1, to be filed with the city counsel, is sufficiently filed by 
being delivered in his ottice to one who is acting for an assistant in mak- 
ing the examination of the plaintiff regarding the same claiin. : 


Appeal from court of common pleas, trial term. 

Action by Martin McMahon against the mayor, aldermen, and 
tonmonalty of the city of New York. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

Argued before VAN BRUNT. P. J., and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, Ju. 


1, Connoly, for appellant. 
A. H. Smith, for respondent. 


PER CURIAM. The only question presented upon this appeal 


is whether the notice required by the statute was duly filed with the 
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corporation counsel. We think, under the peculiar circumstances 
of this case, that there was a suflicient filing. The gentleman to 
whom the notice was delivered was acting at the time as assistant 
to one of the assistants of the corporation counsel. He was in- 
trusted with the important duty of examining the plaintiff with 
regard to the accident. He was himself an attorney at law. He 
Was in the corporation counsel's office at the time of the service, 
actually engaged in the examination of the plaintiff with regard to 
the very claim which is the subject of this action. It was entirely 
natural that the notice should be delivered to him at such a time, 
in such a place, and under such circumstances. The question 
whether the notice was then and there actually delivered to him 
was fairly submitted to the jury, and we cannot disturb their ver- 
dict. Upon the facts thus found, we think the notice was filed, 
within the letter and the spirit of the law. 
The judgment should be affirmed, with costs. 





FRESENBORG v. REILLY. 
(Supreme Court, Appellate Division, Second Department. February 11, 1895.) 


1. MorteaceE ForecLosuRE—PLEADING. 

Where the complaint, in an action to foreclose a mortgage given by one 
who {ndorsed a note before delivery, alleges a covenant in the mortgage 
to pay the note, an allegation that the iudorsemenut was made to give 
credit to the maker was unnecessary. 


2. SAaME—JUDGMENT. 
An indorser who gave a mortgage cuntaining a personal covenant to 
pay the note cannot complain of a judgment not asserting a personal lia- 
bility against him for the debt or for a deticiency. 


Appeal from special term. 

Action by Bernard Fresenborg against Hugh J. Reilly to foreclose 
a mortgage. Judgment for plaintiff, and defendant appeals.  Af- 
firmed. 

Argued before BROWN, P. J., and CULLEN, BARTLETT, and 
HATCH, JJ. 

Browne & Sheehan, for appellant. 

George H. Finek, for respondent. 


BROWN, P. J. This appeal is from a final judgment entered in 
an action to foreclose a mortgage upon real estate, and the notice 
of appeal presents for review an intermediate order overruling a 
demurrer taken to the complaint, on the ground that it does not 
state facts sufficient to constitute a cause of action. The complaint 
alleges: (1) The making of a promissory note by Adeline Reilly, 
payable to the order of the plaintiff, which was, before its delivery, 
indorsed by the appellant, and, so indorsed, delivered, for a good 
consideration, to the plaintiff. (2) That thereafter the appellant, for 
the purpose of securing the payment of said note, duly executed and 
delivered to the plaintiff a mortgage upon the real estate described 
in the complaint. That the said mortgage contained the following 
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provision: “Provided, always, * * * that the said party of the 
first part will pay the indebtedness as hereinbefore provided, and, if 
default be made in the payment of any part thereof, the party of 
the second part shall have power to sell the premises herein de- 
scribed, according to law.” It further contained allegations of de 
fault in the payment of the note by the maker, and demand of pay- 
ment thereof from the appellant, and refusal. The criticism made 
upon the complaint by the counsel for the appellant is that it was 
necessary for the plaintitf to allege that the appellant indorsed the 
note in question for the purpose of lending credit to the maker, and 
that, in the absence of such an allegation, the legal presumption 
arising upon the face of the note was that the appellant was a sec- 
ond indorser. We deem it unnecessary to express any opinion upon 
this question. Whether parol evidence would have been adimissi- 
ble to show the real purpose and intent of the indorser, in the ab- 
sence of an allegation to that effect, need not now be decided. 

The complaint before us contains an allegation that the appellant, 
in the mortgage, expressly covenanted to pay the note. There was, 
consequently, a good cause of action pleaded, entirely outside of any 
question of liability arising upon the note. But the judgment ap- 
pealed from contains no provision adjudging the appellant to be 
personally liable for the debt, and there can be, of course,no question 
but that the mortgage was enforceable against the property. In 
the absence of a provision in the judgment providing that the appel- 
lant shall be liable for any deficiency arising upon the sale of the 
mortgaged property, I am unable to perceive what cause he has to 
appeal, 

The judgment and order must be affirmed, with costs to be paid by 
the appellant personally. Al] concur. 


(1 App. Div. 387.) 
CITY OF PHILADELPHIA v. POSTAL TEL. CABLE CO. 


‘Supreme Court, Appellate Division, First Department. February 7, 1896.) 


lL ATTORNEY AND CLIENT~REMOVAL OF ATTORNEY—LIEN. 

On motion by a client for removal of his attorney for refusal to take 
further steps in the case or submit to a substitution, it is error to direct 
the attorney to dissolve his connection with the client in all other actions 
in which he is attorney for the client, and surrender the papers therein, 
Without providing for the payment of his fees ip the other actions. 


2 Same—PractichR—REFERENCE. 
In such a cage the court should refer the matter to a referee, to fix the 


value of the attorney’s fees in such other actions. 


Appeal from special term, New York county. 

Action by the city of Philadelphia against the Postal Telegraph 
Cable Company. From an order made at special term requiring R. 
\ Guernsey, attorney for defendant, to consent to the substitution 
of another attorney for defendant in all actions in which he repre 
«nts defendant, and to deliver up on demand papers in regard there- 
(0, he appeals. Modified. 
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Argued before VAN BRUNT, P. J.. and RUMSEY, WILLIAMS, 
PATTERSON, and O’BRIEN, JJ. 


R. S. Guernsey, for appellant. 
W. W. Cook, for respendent. 


RUMSEY, J. As Guernsey refused to take any steps or consent 
to a substitution in the action in which this motion is made, it is 
quite propable that, had the order simply directed a substitution 
in that action, this court would not have interfered with it to modify 
its terms. Tuck v. Manning, 53 Hun, 455, 6 N. Y. Supp. 140. But 
it went further, and required Guernsey to dissolve his connection 
with the defendant in all actions in which he was attorney, and give 
up the papers in those actions upon which he had a lien for his serv- 
ices. McKibbin v. Nafis, 76 Hun, 344, 27 N. Y. Supp. 723. When 
the court undertook to do that, it should have provided for the settle- 
ment of all matters between the attorney and his client, and for fix- 
ing the amount due to him, and for its payment, because he would 
have lost his lien, and thus have been deprived of a right which, as 
to these cases at least, he had done nothing to forfeit. Id. Where 
the client has made a summary application to remove his attorney, 
this court has the power to send it to a referee to fix his compensa- 
tion. Ackerman v. Ackerman, 14 Abb. Prac. 230; Dimick v. Cooley, 
3 Civ. Proc. R. 141, 151. This is a proper case for the exercise of 
that power. 

The order should be modified by sending it to a referee to ascer- 
tain the amount to be paid by defendant to the attorney for his serv- 
ices in the several actions, and to report to the court the testimony. 
and his opinion thereon, without costs of appeal to either party. If 
the parties cannot agree upon the referee, he will be appointed upon 
the settlement of this order. All concur. 


SCHECKER v. WOOLSEY et al. 
(Supreme Court, Appellate Division, Second Department. February 11, 1896.) 


1. REcoRDs—REMOVAL OF PAPERS FROM FILES—WHEN PROPER. 

In an action to declare void, as to plaintiff’s judgment, a conveyance by 
the judgment debtor, there was a stipulation for judgment in plaintiff's 
favor, unless the debtor made a certain payment by a specified time, a 
default of payment, and a judgment as stipulated. The debtor after- 
wards paid the debt, and an order was made discontinuing the action, 
and canceling the lis pendens. Held, that it was error to order al] the 
papers in the case to be delivered to the grantee, on her application and 
atlidavit that such stipulation was unauthorized by her, and tended to dis- 
credit her defense, where they contained no aspersion on her, save that 
which it was necessary to charge in the complaint, and which did not 
necessarily affect her character. 

2, JUDGMENT—CORRECTION. 

Where such order did not recite plaintiff’s opposing affidavit, it was error 

to deny his motion to resettle the order in such respect. 
38. SAME. 

It was error to grant a motion by such grantee to reform the original 
order by reciting in it plaintiff's affidavit. and also by incorporating in it 
a direction that the aftidavit should not be filed. 
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Appeal from special term. 

Action by William H. Schecker against Kate T. Woolsey and Ed- 
ward J. Woolsey to declare a conveyance from defendant Edward to 
defendant Kate void as to a judgment in favor of plaintiff, and 
against defendant Edward J. Woolsey, in which there was a judg- 
ment for plaintiff. From three certain subsequent orders, plaintiff 
appeals. Reversed. 

Argued before BROWN, P. J.. and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


Henry G, Atwater, for appellant. 
Benner & Benner, for respondents. 


PER CURIAM. The three orders of the special term from which 
the appeals are taken were made in a single application. The 
plaintiff, a judgment creditor of the defendant Edward J. Woolsey, 
brought this action to declare a conveyance from that defendant to 
the defendant Kate T. Woolsey void as against his judgment. When 
the eause was brought on for trial, the defendant’s counsel entered 
into a stipulation for judgment in plaintitf’s favor, unless the defend- 
ant made a certain payment bya specified time. Default having been 
made in such payment,a decision wasrendered on the stipulation, and 
the decision and the stipulation filed in the office of the clerk. Sub- 
sequently the defendant satistied plaintiff's claim, and an order was 
made discontinuing the action, and canceling the lis pendens. There- 
upon the defendant, on an affidavit that the stipulation was unau- 
thorized by her, and tended to cast discredit on her defense, applied 
for an order directing that all the papers in the action on file in the 
clerk's office be taken therefrom, and be delivered to her. This ap- 
plication was granted against the opposition of the plaintiff, and is 
the first order appealed from. This order did not recite the plain- 
i's opposing aftidavit. So the plaintiff moved to resettle it in this 
respect. This motion was denied, and the order denying the motion 
is the second order appealed from. After this the defendant moved 
to reform the original order by reciting in it the plaintiff’s affidavit, 
and also byincorporating therein a direction that the affidavit should 
oot be filed. The order granting this motion is the third order ap- 
pealed from. 

Assuming the power of the court to remove its records from the 
clerk's oflice, for the purpose of destruction, it is apparent that it is 
4 power to be exercised with the greatest caution, and only in the 
Most exceptional cases. Of course, affidavits and documents not 
ptoperly part of the records of the court, and filed by mistake, would 
properly be directed to be removed. So, also, the court should not 
Suffer its records to be used to publish libels, and scandalous accusa- 
tous wholly irrelevant to the cause should be suppressed. But no 
sich case is presented here. The documents sought to be removed 
were part of the regular records made in the action. They con. 
tained no aspersion on the defendant, save that which it was neces. 
“ry to charge in the complaint, and that not necessarily attecting 
ler character. The reason assigned as a ground for the remoyal 
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is too trivial to justify discussion. But the dominant consideration 
is that the papers were entirely germane to the litigation, and con- 
tained nothing irrelevant thereto. In such a case the records should 
not be destroyed. 

The three orders appealed from should be reversed, with $10 costs 
and disbursements, and the original motion denied, with $10 costs. 


(1 App. Div. 389.) 
NEWCOMBE v. FOX. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


1. NOTES—PRESUMPTION OF PAYMENT. 
No presumption of payment arises from failure to sue on a note until 
the day before it would become barred by the statute of limitations. 


2. SAME—PAYMENT—EVIDENCE. 

In an action on a note, evidence that the maker, in a conversation with 
one of the payees, claimed to have paid it, and to have a receipt therefor, 
which he did not produce when requested to do so, is nut competent to 
prove payment. 

8 SAME—SUFFICIENCY. 

In an action on a note, a witness testified to statements by the payee to 
the maker tending to show that a note of the maker had been paid, and 
that he (the witness) thought they referred to the note in suit.. At the 
time of such statements, there were three notes outstanding given by the 
maker to the payee. Held, that the evidence was insufficient to prove pay- 
ment. 


4. APPFAL—HARMLESS ERROR. 
Where the evidence in an action on a note was insufficient as a matter 
of law to sustain a plea of payment, error in the admission of evidence to 
disprove payment is harmless. 


Appeal from circuit court, New York county. 

Action on a note by Ida M. Newcombe, as executrix of the will of 
Richard S. Newcombe, deceased, against William J. Fox. From a 
judgment for plaintiff entered on a verdict ordered by court, defend- 
ant appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and RUMSEY, PATTERSON, 
O'BRIEN, and INGRAHAM, JJ. 


M. A. Quinlan, for appellant. 
W. H. Hamilton, for respondent. 


RUMSEY, J. This action is upon a promissory note, and the sole 
defense was payment. The question presented on the merits of 
this appeal is only whether it was error to order a verdict for the 
plaintiff. The note was dated November 1, 1886, payable on de. 
mand to Newcombe & Cardozo, and was produced by plaintiff. 
When that was done, there arose a presumption that she was the 
owner of it. Stephens v. McNeill, 26 Barb. 657. 

It appears that suit was brought on the note on the 31st dav of 
October, 1892, just before it would have been barred by the statute 
of limitations, and it is insisted that this delay to sue raised a pre- 
sumption which, taken with the other facts, might be considered as 
tending to show that the note was paid. It is doubtless true that 
the fact of long delay in suing upon a claim is proper to be con- 
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sidered in some cases Where the defense is payment. But, from the 
were fact of delay to sue a strictly legal claim where the statute of 
limitations has not run against it, no presumption of payment can 
be raised. The evidence relied on to show payment here is that 
of the witness Toner. The testimony of Cardozo contains nothing 
that bears upon the question except that, after this suit was 
brought, he had a talk with Fox, in which Fox claimed that he had 
paid the note, and had a receipt, but he did not produce it when 
requested to do so. But that testimony was not competent, and 
camot be considered. The testimony of Toner is that in July, 
less, he wrote a letter to Fox, which, being produced, seems to have 
no relation to this matter. He says, however, that it referred to 
thisnote. He says that shortly after Newcombe and Fox came out 
of Newcombe’s roo, Newcombe said that everything was ar- 
ranged, that it was all right, and Fox asked, “When can I get the 
note?” to which Newcombe replied that he would look for it, and 
send ittohim. The witness further said that he thought, but was 
hot positive, that Newcombe told him to look up this note, and send 
it to Fox. It appeared, however, that, at the time of this talk 
between Newcombe and Fox, there were two other notes outstand- 
ing given by Fox to the firm, each of which was due, and the witucss 
was unable to say to which of the three notes the parties referred in 
the talk given above. There was no further evidence of payment. 
This, as we think, was not enough to have enabled the jury to say 
that the note in suit was paid, and for that reason the court was cor- 
rect In not submitting to them that question. 

It is claimed by the defendant that the court erred in overrul- 
ing the objection to the bill and letter sent by the firm of Newcombe 
& Cardozo to Fox in 1889. Whether it was error to receive that 
evidence need not be decided. The evidence was offered by the 
plaintiff upon the question of payment. But whether or not she 
offered evidence on that issue made no difference. The defendant 
had failed to prove it, and the court was bound to so hold. The 
proof offered to show that the note was still unpaid was entirely 
unnecessary, because the defendant had failed in his effort to show 
that it was paid. For that reason the evidence referred to could 
hot have changed this result, and the admission of the evidence did 
no harm. Where the evidence given to prove a defense is entirely 
lnsuficient, a new trial will not be granted for errors in the admis- 
sion of evidence offered merely to rebut such defense. Bronson y. 
Tuthill, 1 Abb. Dec. 206. 

The judgment should be affirmed, with costs. All concur, 


App. Diy. 408.) 
HATCH vy. SPOONER et al. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 





L ArPEAL—EXxTENT OF REVIEW. 
On appeal from the judgment only, no order having been made on a mo- 
hon for a new trial, only questions raised by the exceptions taken at the 
trial will be considered. 
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2 SALE OF CoRPORATE STOCK—FALSE REPRESENTATIONS. . 
The fact that a corporation paid no dividends raises no presumption of 
falsity in a representation, made on a sale of stock, that the company was 
making a profit of 10 per cent. 


3. SAME—EVIDENCE. 

In an action for false representations in a sale of stock that the company 
was making a profit of 10 per cent., a statement of the business done by 
the company while defendants were directors, not shown to be true or tu 
have been taken from the books or to have been known to detendaunts, is 
inadmissible to show insolvency at the date of the Sale. 


Appeal from circuit court, New York county. 

Action by Walter B. Hatch against Ebenezer Spooner and another. 
From a judgment entered on a verdict for plaintitf, defendants ap- 
peal. Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, JJ. 


Thomas McAdam, for appellants. 
Thomas Bracken, for respondent. 


RUMSEY, J. This was an action to recover damages alleged to 
Have been sustained by the plaintiff because of false representations 
made to him by the defendants as to the value of certain stock 
which he was induced to purchase, and which proved to be worth- 
less. The action has been tried once before, and a verdict rendered 
for the plaintiff. The judgment entered upon that verdict was re- 
versed by the general term, for the reason that there was no evidence 
to sustain it. Hatch v. Spooner (Sup.) 138 N. Y. Supp. 642. The ap- 
peal in that case was taken from an order denying a new trial, as 
well as from the judgment, and therefore the court was at liberty to 
review the facts. As the case is now presented, no order was ever 
made upon the motion for a new trial. We are therefore not in a 
position to review the facts, and the appeal must be sustained, if at 
all, upon the exceptions taken at the trial. Code Civ. Proc. § 1346; 
Railroad Co. v. Ebling, 100 N. Y. 98, 2 N. E. 878. These exceptions, 
however, clearly raise the question whether there was any evidence 
upon which it was proper to submit the case to the Jury, because, at 
the close of the plaintiff's evidence, he moved to dismiss the com- 
plaint upon the ground, among others, that there was no evidence 
as to the truth or falsity of the statements, or that the defendants 
knew that they were false. This motion was denied, and the de- 
fendants excepted. By this motion the question was raised whether 
the plaintiff had given evidence from which the jury were at liberty 
to find the necessary facts to establish a cause of action. These 
facts were, among others, that the representations made were fals>, 
and were known to be false by the defendants at the time they were 
made. The representation was, substantially, that the company 
was making 10 per cent. profit. That is the only facet stated upon 
which a verdict for the plaintiff could have been based. To estab- 
lish the falsity of this representation the plaintit! proved, in the 
first place, that no dividend was ever paid by the company. This, 
standing by itself, was of comparatively slight importance. There 
is no presumption, either of fact or of law, that a corporation is not 
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making a profit, merely because it does not declare a dividend. Or- 
divarily it may be that the corporation which is making money will 
declare dividends, but many reasons might be suggested why that 
should not be done, and therefore no presumption can arise, because 
itis not done, that there was no profit out of which a dividend might 
have been declared. 

The plaintiff, however, sought to supplement this proof by show- 
ing that the company was in fact insolvent at the time that these 
representations were made. To prove that, he offered in evidence 
a statement purporting to have been.a statement of the business of 
the company for the vear ending May 1, 1884. It appeared that, dur- 
ing that year, the defendants had been directors of the company, Ed- 
ward Spooner being president, and Ebenezer Spooner being actively 
engaged in the management of its affairs, The plaintiff identified 
the statement, when it was offered, as the first statement which ever 
had been presented to him. There was no proof, however, from 
which it could have been found that the statement was taken from 
the books of the company, that it was a true résumé of the affairs of 
the company. or that either of the defendants had ever seen it or 
knew anything about it. When the statement was offered, its re- 
ception was objected to, and the defendsunts excepted to the ruling 
receiving it in evidence. Had it been received without objection, it 
was entirely immaterial as against the defendants. So far as they 
were concerned, it proved nothing. 

Upon the other trial, the treasurer of the company testified that 
the statement was a correct statement of the affairs of the company, 
as shown by the books, but upon this trial no such evidence was 
given. For this reason, the statement, when admitteds had no pro- 
lative force, as against these defendants. There was, then, no tes- 
timony whatever, competent as against the defendants, from which 
the jury could have found, either that the representations were false, 
or that the defendants were aware of their falsity at the time they 
made them; and without such proof the judgment cannot be sus- 
tained. The defendants excepted to the reception of this statement 
In evidence, because it was incompetent and immaterial. It is plain, 

from what has been said above, that this exception was well taken, 
and, standing by itself, it would be sufficient to require the reversal 
of this judgment. 

For the reasons above given, without considering any other of the 
grounds of error relied upon by the defendants, the judgment must 
be reversed, and a new trial granted, with costs to the appellants to 
abide the event of the uction. All concur. 


App. Div. 388.) 
PEOPLE ex rel. SEERY v LAGRANGE et al. 
(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


Fine Boarp~REMOVAL OF OFFICER—SUFFICIENCY OF CAUSE, 
The action of the board of tire commissioners in removing the inspector 
of combustibles for issuing permits for the sale of tire works in buildings 
in which perscns other than the applicant or his family resided, and in 
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frame buildings, in violation of the rules of the board, will not be dis- 
turbed, where it appeared that said inspector, though he acted on reports 
of surveyors appointed by the board, negligently accepted meager and 
insufficient reports, and issued permits for tenement houses and other 
houses, which were probably occupied by persons other than the applicants. 


Certiorari by Peter Seery to review the action of O. H. Lagrange 
and others, composing the board of fire commissioners of the city of 
New York, discharging relator from the position of inspector of 
combustibles in the fire department of the city of New York. Dis- 
missed. 

Argued before VAN BRUNT, P. J., and BARRETT, WILLLAMS, 
RUMSEY, and INGRAHAM, JJ. 


Roswell D. Hatch, for relator. 
William L. Findley, for respondents. 


BARRETT, J. In the present case the forms of law were fully 
complied with by the commissioners. Mr. Seery was duly informed 
of the cause of his proposed removal, and was afforded a proper 
opportunity for explanation. The question, therefore, is whether 
the cause assigned was substantial. People v. Thompson, 94 N. Y. 
451. Mr. Seery was the head of the bureau of combustibles, in the 
fire department of the city of New York, and his official title was 
“Inspector of Combustibles.” Under the rules of the department, 
this inspector was directly responsible for the proper conduct and 
management of his bureau. He was given the control and direc- 
tion of all the clerks and other employés assigned to his bureau; 
and he was charged with the prompt execution and enforcement of 
all the laws regulating the storage, sale, handling, and transporta- 
tion of combustibles and explosive material, as well as the laws and 
ordinances enacted for the prevention of fires. His duties were 
thus of an exceedingly important character. The charge against 
Mr. Seery was that he issued permits for the sale of fireworks in 
violation of the rules of the board. These rules provide that no 
permit shall be issued for a building in which any person other 
than the applicant, or his family, resides, and, further, that no per- 
mit shall be issued for any frame or wooden building. It is 
unquestioned that these rules were repeatedly violated, and the 
relator defends himself mainly upon the plea that he was not 
responsible for such violations, for the reason that he invariably 
acted upon the reports of surveyors who were appointed and re- 
moved by the commissioners themselves, and not by him. He thus 
seeks to bring his case within the rule laid down in People v. Camp- 
bell, 82 N. Y. 247. The distinction between the cases is, however, 
plain. Mr. Seery was held responsible for his own negligence, not 
that of the surveyors. His negligence consisted in accepting from 
these surveyors reports of the most meager and insufficient char- 
acter. It consisted, too, in not observing that very many of the 
houses thus favorably reported were probably occupied by persons 
other than the applicants or their families. He repeatedly allowed 
permits to be issued upon reports which contained no special in- 
formation upon this head. The fact is that many of these buildings 
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were tenement houses. The relator thus suffered the rules of the 
board to be violated. He was directly responsible for the con- 
duct of his bureau, and vet he acted as though his function in the 
matters in question was purely formal. He seemed to think that 
his responsibility was confined to the acceptance without question 
of the surveyors’ conclusions. The least diligence must have obvi- 
ated the difficulty. There is nothing in the case, therefore, to war- 
rant the court in disturbing the conclusion of the commissioners. 
With the punishment awarded, we have nothing to do. The com- 
missioners were the sole judges upon that head. If they deemed it 
wisest to intrust the inauguration of a better system to more 
eficient hands, that was within their province. Mr. Seery was not 
removed for dishonesty, nor was there a suggestion made against 
his integrity. But he had for vears permitted a lax system to pre- 
vail in the bureau, and it was not unnatural that the commissioners, 
in eradicating the system, should remove the person who was, in 
the main, responsible for it. 
The writ should be dismissed, and the action of the board of fire 
commissioners affirmed, but without costs. All concur. 





(1 App. Div, 309.) 
GOLDSCHMIDT v. METROPOLITAN CROSS-TOWN RY. CO. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


NEGLIGENCE OF STREET-CAR COMPANY—SUFFICIENCY OF EVIDENCE. 

In an action for the death of a child killed by a street car, one of plain- 
tif's witnesses testitied to a clearly impossible state of facts, and after- 
wards admitted that part of his testimony was a fabrication, and another 
of such witnesses admitted having made, prior to the trial, statements 
that he did not see how the child could get under the wheel, and that 
he did not see {t knocked down, which were contrary to his testimony. 
All of plaintiff’s witnesses testitied that the car was going fast, and that 
the boy was first knocked down by the horses, but their testimony was 
conflicting. Defendant's witnesses testitied that the car was going slowly; 
that the boy ran from a curb, and fell under the car, and was run over 
by a back wheel. Their testimony was consistent, and most of them were 
disinterested. Held, that it was error to submit the question of defendant's 
negligence to the jury. 


Appeal from court of common pleas, trial term. 

Action by Morris Goldschmidt, as administrator of Nathan Gold- 
schmidt, deceased, against the Mevtropolitan Cross-Town Railway 
Company. From a judgment for plaintiff, and an order denying a 
aan for a new trial made on the minutes, defendant appeals. Re- 
versed. 

Argued before VAN BRUNT, P. J.; BARRETT, PATTERSON, 
O'BRIEN, and WILLIAMS, JJ. 


Mr. Kerr, for appellant. 
C. Steckler, for respondent. 


VAN BRUNT, P. J. This action was brought by the plaintiff for 
the benefit of the next of kin of Nathan Goldschmidt, deceased, to 
recover damages for injuries resulting in the death of said Nathan 
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Goldschmidt, alleged to have been caused by deceased being rum 
over by one of the cars of the defendant on Delancey street, in the 
city of New York, near the intersection of that street with Allen 
street. Upon the trial of the action, evidence was given upon the 
part of the plaintiff tending to show negligence of the defendant, 
and, in behalf of the defendant, evidence tending to show that the 
accident happened in a manner entirely different from that in which 
it was claimed to have occurred by the witnesses of the plaintiff. At 
the close of the plaintiff's case, and after all the testimony had been 
taken, a motion was made to dismiss the complaint, upon the ground, 
among others, that no negligence upon the part of the driver of the 
defendant's car had been shown. These questions having been sub- 
mitted to the jury, a motion was made upon the minutes for a new 
trial; and from the judgment thereupon entered, and from the order 
denying the motion for a new trial, this appeal is taken. 

Cpon an examination of the testimony in this action, it will be 
seen that the witnesses for the plaintiff testified, in the first place, 
to an improbable story, and, in the next place, contradicted them- 
selves and each other in many of the essential points of the case; 
while, upon the part of the defendant, witnesses, the most of whom 
are clearly entitled to credit, unconnected with the road, testified to 
a consistent state of facts, which showed that the driver of the car 
in question was not guilty of any negligence in reference to the hap- 
pening of the accident. 

Four witneses were examined upon the part of the plaintiff,—Ja- 
cobs, Kalcher, Goldman, and Raymann. Jacobs starts out with a 
statement in regard to the direction in which the child was going, 
wherein he contradicts all the other witnesses who were examined 
in the case. He states that the child was going from the south side 
of the street to the north side, whereas all the other witnesses agree 
that the child was going in the opposite direction. This witness 
also testified that the car was going at full speed, and that it did 
not slow up for any Second avenue car; that he did not see any 
Second avenue car there; that it was going 8 miles an hour, and 
then that it was going 8 or 5 or 3 miles an hour; he could not tell 
for sure. He also stated that he saw the child when the car was 30 
or 35 feet away, crossing the south track, and the first horse knocked 
down the child, and he fell down, and the first outside wheel ran 
over his head, and the body was lIving outside the track, and the 
head was lving inside the track. Thus, according to his story, the 
child, before it was run over, must have been knocked completely 
across the track. This witness states that he was upon the front 
platform, and that he could not tell whether there were any more 
persons on the platform or not; and, in another place, that the first 
that he knew about it was when he felt the jumping of the car as 
it ran over the head of the child. He also states that, after running 
over the child, the driver of the car drove to the other side of the 
street, and then ran away, which upon his owa confession, and upon 
the other direct proof in the case, was absolutely false, and nothing 
but an invention of hisown. The next witness upon the part of the 
plaintiff was a man named Kalcher. He claimed that he saw the 
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child run over upon the day in question; that it was around noon 
time, and that the car was going west; that the child was run 
over at the northeast corner of Delancey and Allen streets; that, 
when he saw the child, it was in the act of coming down the street, 
between the gutter and the track, which space amounted to about 4 
feet; that the child was coming from the north, and going south; 
and that, when he first saw the child in that position, the heads of 
the horses attached to the car that ran over the child were about 30 
feetaway; that he did not see the child knocked down; that he tirst 
saw the child lying on the track; its head was lying on the track; 
the head of the child was lying on the rai] nearest the north side of 
the street. The witness further testified that he did not notice the 
child knocked down; that the first he saw was the child lying with 
its head between the two wheels of the car; and that he saw the 
hind wheel going over it. The witness, upon direct examination, 
testified that the car was going very fast, seven or eight miles an 
hour. But, upon cross-examination, he testified that he saw the 
Second avenue car there, and that the car which ran over the child 
slowed up for the Second avenue car to pass, coming nearly to a 
walk, The next witness examined upon the part of the plaintiff 
was a peddler, named Goldman. He testified that he was going 
north on Allen street, and saw the child, who was coming in an op- 
posite direction; that he heard a scream, and saw the child stand- 
ing on the track; that at this time the horses’ heads were away 
from the child about the third: house from the corner; that the car 
was going fast, and, when the child screamed, the witness ran, but 
the child was already run over; that the people were shrieking out 
before the child was touched by the horses or the cur; that he did 
hot notice whether the driver did anything to stop the speed of his. 
horses; and that the car did not stop after running over the child 
until it got to the other side of the street. He further testified that 
he screamed to the driver; that the driver was holding the horses, 
but the horses were running; and that the driver did nothing at all 
When he called to him; and that the driver's face was turned to- 
wards the people on the platform, there being four or five of them, 
and he was talking to them. The next witness examined upon the 
part of the plaintiff was a man by the name of Raymann. He stated 
that he saw the child before it was knocked down, crossing the 
street; and that, when it got on the rail crossing the track, the 
heads of the horses were from 30 to 35 feet away, and the driver wag 
going at a fast rate, much faster than cars usually go; and that he 
id not see any Second avenue car there. When asked, “How far 
from the corner of Allen were you when you first saw the child?” 
he answered: “The car had passed there. J just seen where the 
horses struck the child.” It is to be observed that the child was run 
over before the car had crossed Allen street. The witness repeats: 
“This car that I have reference to, this company’s car, had just 
passed me. It had crossed Allen street then. It just struck the 
child when I seen it. The car was going the same direction I was. 
going.” This witness admitted that on the 1%th of October, a few 
days after the accident, he had made a statement that he did not 
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see how the boy could get under the wheel, and did not know wheth- 
er he was knocked down or fell under the wheel; that he did not see 
him under the car: thut he was looking south at the time; and that, 
the first that he saw, the boy was in front of the rear wheel of the 
car. Upon being interrogated in regard to this statement, he said 
that he made the statement to the man who questioned him merely 
to please him; that he did not always tell the truth, but only told it 
when he was under oath; that he had told two opposite stories 
in the case, and one of them was false. Hesays: “I told the false 
story because I told him what I thought about it.” The witness fur- 
ther said in answer to the question, “What was your object in tell- 
ing a story about it?” “Well, I knew the company wanted to beat 
the case, and I stuck to the poor man. I ama working man myself. 
That is why I changed it.” 

Upon the part of the defendant, the driver of the car was exam- 
ined, and he testified that he was crossing Allen street when the 
police officer, who was also examined as a witness, raised his hand, 
and told him to stop, that there was somebody run over. The driver 
testified that he felt a jar in running over the child, but did not see 
him at all until he went back, and that there was no one upon the 
front platform with him. He further testified that the car was not 
going fast, but had slowed up 15 or 20 feet from the crossing to let 
a Second avenue car pass. Another witness was called upon the 
part of the defendant, named Lee. He testified that the boy was 
going down Allen street towards -Rivington,—crossing towards 
Broome; that the car which ran over the boy came almost to a full 
stop to let the Second avenue car pass; and that, just as the car 
started, the boy ran to the curb, stepped down, and then fell under 
the wheels of the car, only the hind wheel of the car going over his 
head. <A lady by the name of Mrs. Barclay, who was a passenger 
-on the car, was also examined as a witness for the defendant. She 
testified that the car was not going fast, but, on the contrary, that 
it was going very slowly; that it had slowed up to let the Second 
avenue car pass, and that the first she knew about the accident was 
a thud; that she thought the wheel went over a stone; that there 
was only one thud, and it was at the hind wheel, just on the side of 
her, the witness having testified that she sat forward of the hind 
wheel, The witness further testified that,after she heard this thud in 
the rear of the car, she stood up with the rest, and then saw the boy 
lying on the track, with his head facing the car; that at this time 
the whole of the car had passed away from where the boy was lying. 
The next witness examined upon the part of the defendant was a 
passenger named Whitworth, who was an indexer in the Equitable 
Gaslight Company. He boarded the car at Pitt and Delancey streets, 
and was sitting in the corner, engaged in counting up the indexes 
in his book. He noticed that the car, on coming near Allen street, 
was going slowly, which annoved him, on account of his wanting to 
make up time to get his lunch and get back to the office. He testi- 
tied that the first he knew of the accident was that he felt a jolt of 
the car, and the book in his lap fell upon the floor; that he got up to 
see the cause of the jolt, and, looking back on the track, he saw 
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a bundle, and, on Jooking more closely, he saw it was a child, by 
seeing the feet. He further testified that he could locate that jolt; 
that there was one distinct jolt, and only one; that he was sitting in 
the rear of the car, and the jolt was in the rear of the car; and that 
the accident occurred between 12:30 and 1 o’clock. A policeman 
named McArdle was also examined, and testified that he was in the 
neighborhood of Allen and Delancey streets at the time of the acci- 
dent; that he saw the Delancey street car, which was proceeding 
slowly; and that the Second avenue car passed in front of it. 
While the witness was waiting for the car, he spoke to the witness 
Lee, whom he knew; that, as the car was abreast of him, he caugiit 
hold of the railing, and stepped on the front platform, and said: 
“Driver, hold up; you have run over a child.” “He said: ‘No, sir.’ 
I said: ‘Yes; stop.’” The driver then got off the car, and went 
with the policeman towards where the child was. The witness fur- 
ther testified that there was nobody on the front platform at any 
time since he saw the car, and he saw the car before the happening 
of the accident. He further testified that he did not see the boy 
until he had been run over. 

Upon a consideration of this testimony, it is evident that there 
was ap attempt upon the part of the witnesses for the plaintiff to 
make it appear that the car was going at a high rate of speed, when 
it is manifest from their own cross-examination, and from the testi- 
mony of one of their number, besides that of the witnesses upon the 
part of the defendant, that the car was not going fast, but was going 
slowly, having slowed up in order to Jet the Second avenue car 
pass. We further find, upon considering the testimony of the plain- 
tiff's witnesses, that they told stories which are not consistent with 
each other, and which in some of their features present physical im- 
possibilities. There does not seem to be any point in respect to 
the method of the happening of this accident in which they agree. 
One states that he was alone upon the front platform, and an- 
other that he saw five or six people on the front platform, to whom 
the driver was talking; and each witness testified in some part 
of his examination that the first thing he knew about the acei- 
dent was when the child was lying between the wheels of the ear, 
Which was probably the truth. The evidence of the witnesses upon 
the part of the defendant, on the contrary, is entirely harmonious 
and consistent with the theory of the accident as developed by the 
testimony. The witnesses are consistent. in their statement. They 
are not contradicted, either by themselves or by any of the other 
Witnesses, in any essential particular. It is manifest that the wit- 
hess Jacobs was willing to swear to anything which would tend to 
establish a liability upon the part of the defendant. He deliberately 
swore that, after the child was run over, he saw the car driver stop 
thecar,andrunaway. This he reiterates, and is then compelled to 
admit that he did not see him do anything of the kind. This witness 
further places the child in such a position that it was a physical 
Impossibility for the accident to have happened in the manner de- 
scribed by him. Taking into consideratiun all these facts, it seems 
lo us that there was no credible testimony upon the part of the 
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plaintiff which would justify the submission of the question of the 
negligence of the defendant tothe jury. Each and every witness of the 
plaintiff is impeached by himself, and, in addition, is shown to have 
testified falsely by the facts established upon overwhelming evi- 
dence. 

Upon the whole case, we are of the opinion that the judgment 
should be reversed, and a new trial ordered, with costs to the appel- 
lant to abide the event. All concur. 


—— 


(1 App. Div. 331.) 
SHANNON v. PENTZ et al. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


1. WILLS—ConsTRUCTION. 

A will (1) gave half the income of the estate to testatrix’s husband for 
lite; (2) gave half the income to her daughter for life; (3) provided, if 
husband and daughter both die, the estate be divided among the daughter's 
issue, at the age of 21; (4) provided, if the husband die first, the estate 
go to the daughter, and at her death to her children,—if no issue, to her 
cousins, (0) provided, if the daughter die tirst, leaving no children, the 
estate go to the husband, and at his death to the testatrix’s nieces anu 
nephews, Held, that the children, in vo event. tock till they were 21 
years old, and that, the husband surviving, the daughter took her share of 
the income for life, though she left children. 

2, SAME—PERPETUITIES, 

A will, giving the income of testatrix's estate to her husband and 
daughter for Nfe, and the estate to the daughter's children, to be divided 
among them on their becoming 21 years old, and, in the event of the 
daughter's leaving no issue, giving the estate to others, does not violate 
the statute against perpetuities, the children taking a vested estate, de- 
feasible by condition subsequent. 

8. Lis PENDENS. 

One cannot, after filing of lis pendens, obtain a title from a party to the 
action which will defeat the judgment, though the conveyance be under 
a power in a will. 


Appeal from judgment on report of referee. 

Action by John Porter Shannon against Margaret C. Pentz and 
others. From a judgment for plaintiff, defendants appeal. Af: 
firmed. 


Appeal by the defendants, Margaret C. Pentz, Rufus L. Todd (individually 
and as executor and trustee under the last will and testament of Mary L. 
Todd, deceased), Adeline RK. Tucker, Charles S. Lowther (individually and as 
administrator with the will annexed of Emma J. Lowther, deceased, and 
Charles Lowther, deceased), Grace E. Lowther, George S. Pentz, Margaret 
Pentz, Bergh Pentz, and Dewitt Pentz, from an interlocutory judgment en- 
tered in the oftice of the clerk of the county of New York on the 26th day 
of September, 185, overruling exceptions to the report of a referee, contirm- 
ing sail report, and directing a sale of the premises therein described, and 
partition of the proceeds. The property partitioned belonged originally to 
William Shannon and Rachel Shannon, his wife, each of whom died in- 
testate in 1883. They left surviving six children. One of these was Mary 
I.. ‘Todd, who died in 1890, leaving surviving her husband, Rufus L. Todd, 
her daughter, Adeline R. Tucker, and an infant child of the latter, Kenneth 
T. Tucker. She left the following will, which was admitted to probate the 
same year: 

“In the name of God, amen. I, Mary L. Todd, wife of Rufus L. Todd, 
of the city of New York, New York, being of sound mind, declare this to 
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be my last will and testament: First. After my lawful debts are paid, I give 
to my husband, Rufus L. Todd, one-half the income of my estate, real and 
personal, during his lifetime. Second. I give to my daughter, Adeline k. 
Tucker, oue-half the income of my estate, personal and real, during ber 
lifetime. Third. Should my husband die and my daughter die, the estate to 
be divided equally between my daughter’s issue at the age of twenty-one. 
Fourth, Should my husband die first, the estate to go to my daughter, and 
at her death to her children; if no issue, to her cousins. T*ifth. Should 
my daughter die first, leaving no childrev, the estate to go to my husband, 
and at his death to my nieces and nephews, I hereby apoint Rufus L. Todd 
lo be my true and lawful executor, without bonds, to sell and invest as he 
may think best to enhance the value of my estate. This my last will and 
testament. In witness whereof, I have hereunto subscribed my name and 
afixed my seal the twentieth day of August, one thousand eight hundred 
and eighty-nine, Mary L. Todd. 
“Witnesses: 

“Addie R. Todd Tucker. 

“Rachel P. Shannon.” 


The defendants Rufus L. Todd and Adeline R. Tucker answered, setting 
up the invalidity of all the provisions of this will except those appointing 
Mr. Todd executor and trustee, and claiming for Myr. Yodd, as such ex- 
«utor and trustee, the proceedS of the sale of Mary L. Todd’s one-sixth 
interest. The judgment appenled from decrees that the will fs valid, and 
that its provisions determine the rights of the parties to said one-sixth 
interest. Rufus L. Todd, individually and as executor and trustee, Adeline 
R. Tucker, and seven of the other defendants, appeal. Of these other seven, 
three, by their answers, acquiesced in the judgment prayed for in the com- 
paint. and four did not plead at all. On April 80, 1895, after the com- 
mencement of the action, the filing of the lis pendens, and the joinder of 
issue, but before the referee had filed his report, or judgment had been 
entered, Rufus L. Todd, individually and as executor and trustee of Mary 
L. Todd, deceased, and Adeline KR. fucker, joined in a conveyance to one 
Gilbert M. Todd of the one-sixth interest formerly belonging to Mary L. 
Tedd. No change in the record was made by joining the grantee, or other- 
Wise. 

Argued before VAN BRUNT, P. J.. and BARRETT, WILLIAMS, 
PATTERSON, and O'BRIEN, JJ. 


W. A. Boyd, for appellants. 

Yellott D. Dechert, for plaintiff and respondent. 

George C. Holt, guardian ad litem, for respondents Porter C. Shan- 
hon and Gertrude M. Shannon. 

Charles Donohue, Charles W. Coleman, and Frank L. Donohue, 
guardians ad litem for various infant defendants who have not 
appealed, file a brief uniting with the appellants in asking that the 
judgment, as it stands, be reversed. 


BARRETT, J. The will of Mary L. Todd, the validity of which 
lg the only substantial question on this appeal, presents, when all 
ts provisions are compared, a fairly plain and consistent scheme. 
The first and second clauses provide that husband and daughter 
shall each have half the income of the estate for life. The third 
Clause discloses the general intention that at the end of these life 
estates the property shall go to the daughter's children, if any, 
When of age. The fourth clause enlarges the daughter's rights, 
If she outlives the husband, by giving her all the income for life 
from the time of his death. It reasserts the right of her chil: 
ren to the remainder, and, if there are no children, gives such re- 

V.07N.Y.8.00.2——20 


306 NEW YORK SUPPLEMENT, Vol. 37. [Sup. Ct. 


mainder to her cousins. The fifth clause provides that should the 
daughter die first, leaving no children, the estate shall go to the 
husband for life, and at his death to the nieces and nephews of the 
testatrix. Read by itself, and literally, this clause disposes of 
nothing, except in one contingency,—the predecease of the daugh- 
ter without children. Read, however, in connection with the prior 
provisions of the will, it is abundantly plain that the condition of 
the daughter’s leaving no issue was meant to affect only the re 
mainder given to the nieces and nephews, and not the additional 
half of the income to go to the husband. The husband acquired 
similar rights by the fifth clause to those which the daughter ac- 
quired by the fourth. Taking the will as a whole, the following is 
the true construction of the provisions: (1) That the husband and 
daughter shall each have half the income of the estate during their 
joint lives, and, upon the death of either, that the survivor shall, 
for the rest of his or her life, have the share of the decedent; (2) 
that after the expiration of these lifp estates the estate shall go 
to the daughter’s issue, at the age of 21; and (8) that, in default 
of such issue, it shall go to the cousins of the daughter, being the 
nieces and nephews of the testatrix. A somewhat different con- 
struction is urged upon us by counsel, viz. that, if the husband 
should die first, then, by the terms of the fourth clause, the chil- 
dren take at once upon the daughter's death, and that only in the 
event of the daughter’s dying first is their taking postponed till 
their majority. This is not a harmonious view of the general 
scheme of the will. The third clause should be considered in con- 
nection with the fourth clause, as much as with the fifth. If it may 
supply a deficiency in the fifth clause by its display of intention that 
the children shall have the first right to the remainder, it ought 
also to be permitted to qualify the fourth clause by showing how 
they shall take that remainder. 

This brings us to the consideration of the question as to the valid- 
ity of the third clause. It seems to be the unanimous opinion of 
counsel that this clause, as it stands, violates the statute against 
perpetuities. The respondents seem to concede that the will can 
be sustained only by treating the provisions of the third clause as an 
alternative contingency, distinct and separable from those provi- 
sions which do not violate the statute. The appellants, upon the 
other hand, invoke the doctrine that, to render future estates valid, 
they must be so limited that in every possible contingency they 
will absolutely terminate within the statutory period. We deem it 
unnecessary to pass upon these contentions, for the reason that in 
our judgment the clause in question does not violate the statute 
against perpetuities. No rule of construction was earlier or more 
firmly fixed in the English law than the one that a gift or devise 
to a person at his majority, or a direction of payment or transfer 
to him at that time, imported a condition subsequent, not prece- 
dent, which permitted the vesting of the estate or interest, and 
merely defeated it on the nonfultillment of the condition.  Boras- 
ton’s Case, 3 Coke, 19; Edwards v. Hammond, 3 Lev. 1382; Broim- 
field v. Crowder, 4 Bos. & P. 313; Hunt v. Moore, 14 East, 601; Doe 
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v. Newell, 1 Maule & 8. 327; Goodtitle v. Whitby, 1 Burrows, 228; 
Farmer y. Francis, 9 Moore, 310; Greet v. Greet, 5 Beav. 123. These 
cases are distinguishable from the case at bar only in the feature, 
present in most of them, of a limitation over in case the taker should 
die during minority. Jarman, in his work on Wills, has declared 
this to be an essential feature of the doctrine. 1 Jarm. Wills (Sth 
Ed.) p. 809. But the cases hardly bear him out in this view.  In- 
deed, this feature was absent in Boraston’s Case, which was the 
fountain head of the doctrine. In Roome v. Phillips, 24 N. Y. 463, 
there is a quasi recognition of the distinction made by Jarman. 
Judge Davies there stated the rule as follows (page 465): 

“A devise to A. in fee, when he attains the age of twenty-one years, 
becomes a vested remainder, provided the will contained an intermediate 


disposition of the estate, or of the rents and protits during the minority of 
A., or it directed the estate to go over in the event of A. dying under age.” 


The will there contained such a limitation over, so that the pre- 
cise question here presented was not decided, nor was it intimated 
in distinct language that the result would have been different but 
for the limitation over. This rule was extended by Rapallo, J., in 
Manice v. Manice, 43 N. Y. 303, so as to cover cases where there is 
no limitation over. There the testator directed his trustees, after 
the termination of an estate for the life of the widow, to sell certain 
property, have the rest appraised, divide the whole into 12 equal 
parts, and pay over to each of his sons and daughters a specified 
number of such parts. There were limitations over in case of death 
before the division. The learned judge showed conclusively (pages 
465, 366) that the nondisposition of the rents and profits intermedi- 
ate the death of the widow and the creation of the shares (a marked 
feature of the present case) was the strongest possible indication 
that the right of the children vested at once, since thus the right to 
the income would attach thereto, and be disposed of. “But for the 
alternative provisions in this will,” said the learned judge (page 
3:0), “providing for the contingencies of death of sons or daughters 
before the division, there can be no doubt that an indefeasible es- 
fate in remainder was created by the will in favor of each son, 
which vested in him immediately upon the death of the testator, and 
which would pass to his heirs or assigns if he died or conveyed be- 
fore the death of the widow. * ® * These remainders were lim- 
ited upon the precedent trust estate for the life of the wife, and, 
upon her death, each would be seised and possessed of an undivided 
Interest in the realty and personalty, subject only to the exercise of 
the power of division and sale given to the executors.” Proceeding 
to consider the effect of these limitations, he decides that they do 
hot alter the result which he has described. This reasoning would 
seem to dispose of the point in question, notwithstanding the exist- 
ence there of an ulterior limitation. But there is a later case. more 
Closely in point, and one which is quite decisive. Radley v. Kuhn, 
uN. Y, 26. There, after an estate to C. for life, it was provided 
that, “if he should die leaving any Jawful children, the said real 
tate. * * * ig to become theirs in fee when they arrive at the 
age of twenty-one, and the same is devised accordingly.” There was 
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no limitation over. It was held that on C.’s death the estate vested 
absolutely in his children, and, if they died under age, in their heirs. 
Rapallo, J., states the rule without qualification (page 35): “It is 
well settled that, where an estate in land is devised to an infant 
‘when he attains the age of twenty-one years,’ his attaining that age 
is not a condition precedent to the vesting of his estate, but a simple 
postponement of the period at which he shall take possession. He 
takes a vested fee.” If, he adds, there is a contingent limitation 
over in case he does not attain majority, it “does not prevent the 
vesting of the fee in the first devisee, but merely renders such fee 
defeasible by condition subsequent. * * * When, therefore, as 
in the present case, there is no such contingent limitation over, the 
devisee or devisees to whom the land is given ‘when they become of 
age’ take an absolute and indefeasible fee, and in case of their dying 
under age the fee vests in their heirs, and not in the heirs of the tes- 
tator.” The direction to divide which is found in the present will 
makes even plainer the intention to postpone the enjoyment merely, 
and so gives still stronger reason for applying the rule, broadly 
stated in Manice v. Manice, 43 N. Y. 380, that where nothing is in- 
terposed between the infant and his enjoyment of the possession of 
the estate, except his own minority, he has a vested estate. It is 
plain, therefore, that the provision for the children, as it stands, is 
valid. 

The referee was quite right in ignoring the grant to Gilbert M. 
Todd. The grantee could no more, after the filing of the lis pen- 
dens, obtain a title from a party to the action which would be supe- 
rior to and supersede the judgment, by means of a power of sale 
contained in a will, than he could by a transfer of an interest held 
by the grantor in his individual capacity. As to the defense of a 
prior action pending to partition the same property, it is enough to 
say that none of the appellants pleaded the fact, or raised the point 
at the trial. 

The judgment correctly determined the rights of the parties in the 
premises. There is no other valid reason for assailing it, and it 
should be affirmed, with costs to the plaintiff and to the guardian 
ad litem for the infant defendants Shannon to be paid out of the 
fund. All concur. 


(1 App. Div. 231.) 
In re MATTHEWS’ ESTATE. 


In re SEABURY. 
(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


1. LEGITIMACY—PRESUMPTIONS. 
The burden of proving illegitimacy {ts on the party asserting it. 
2. SAME—EVIDENCE. 

Respondents claimed as heirs through their mother, a half-sister of in- 
testate. To prove illegitimacy of the half-sister, appelNants testified to 
declarations in regard thereto by persons since deceased. There was also 
evidence to show that intestate recognized that the half-sister was law- 
fully related to her. Held, that the evidence was insutticient to overcome 
the presumption of legitimacy. 
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Appeal from surrogate’s court, Queens county. 

Judicial settlement of the accounts of Robert Seabury, as execu- 
tor of the will of Maryette Matthews, deceased. From a decree in 
so far as it directs the executor to divide $7,184.94 of the estate into 
14 equal parts, instead of 11 equal] parts, and to pay one of such 
parts to Hiram Smith, one to Ira Smith, and one to Thomas Smith, 
and also from the award to them of $30 costs, certain next of kin of 
Maryette Matthews appeal. Affirmed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


Horace Secor, Jr., for appellants. 
Jesse Johnson, for respondents Smith and others. 
John Lyon, for respondent executor. 


BARTLETT, J. The next of kin who have appealed in this mat- 
ter desire to exclude the respoadents Hiram, Ira, and Thomas 
Smith from anv share in the estate of Maryette Matthews, on the 
ground that their mother was illegitimate. The petition of the ex- 
ecutor, by which the proceeding was commenced, alleged that Hiram 
Smith, Ira Smith, and Thomas Smith, all residing in the town of 
Hempstead, Queens county, N. Y., were the children of Harriet 
Smith, a deceased half-sister of testatrix. This allegation was not 
controverted in the objections filed in behalf of the appellants; that 
is to say, they did not dispute the fact that the respondents were the 
children of a half-sister of Maryette Matthews, but they did deny 
that the said Hiram, Ira, and Thomas Smith were “in any way le- 
gally related to said decedent, or entitled to any share of her es- 
tate as next of kin.” At the beginning of the hearing before the 
acting surrogate, he ruled that the burden of establishing this ob- 
jection was upon the appellants, “and not upon the executor, nor 
vpon Hiram, Ira, and Thomas Smith,” to which ruling the counsel 
for the appellants took an exception. As I understand the record, 
this was merely equivalent to holding that there was a presumption 
of legitimacy, which would prevail in the absence of evidence to 
oppose it, and in that view of the law the acting surrogate was cor- 
rect. That the relation of parent and child existed between Har- 
tet Smith, a half-sister of Maryette Matthews, and each of the re- 
spondents, was not questioned. Such relation was presumed to be 
lawful. “That a person born in a civilized nation,” says Mr. Whar- 
ton, “is legitimate, is a presumption of law, to be binding until re- 
butted.” 2 Whart. Ev. (Ind. Ed.) § 1298. “The law presumes mo- 
rality, and not immorality; marriage, and not concubinage; legiti- 
Macy, and not bastardy,” said Andrews, J., in Hynes v. McDermott, 
ILN. Y. 451, 459. And, in the old court of appeals, Judge Davies, 
in delivering the prevailing opinion in the well-known case of Cau- 
jolle v. Ferrie, 23 N. Y. 90, 108, used this language, not only in ref. 
erence to the presumption, but the cogency of the evidence needed 
to overcome it: 


“I have been unable to find any authority In this state, on a question of 
legitimacy, which requires the heir aud acknowledged and conceded child 
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to prove an act of marriage as a requisite to maintain his legitimacy. The 
presumption and the charity of the law are in his favor; and those who wish 
to bastardize him must make out the fact by clear and irrefragable proof.” 


The evidence offered by the appellants to establish the alleged 
illegitimacy of the mother of the respondents consisted of testimony 
as to declarations in respect to the birth and parentage of Harriet 
Smith made by persons now deceased. This proof was received 
under the rule which makes such declarations admissible in regard 
to matters of pedigree, where they emanate from deceased persons 
connected by blood or marriage with the family of the person whose 
pedigree is under investigation. 1 Whart. Ev. (Ind. Ed.) §§ 208, 216; 
Eisenlord v. Clum, 126 N. Y. 552, 565, 27 N. E. 1024. Three of the 
four witnesses called to prove declarations of this kind were object- 
ing parties in the present proceeding, and directly interested in the 
result. The testimony of the other witness (John H. Raynor), as 
set out in the record, is confused and contradictory. The declara- 
tions appear to have been made between 18 and 35 years ago. On 
the other hand. there was testimony from Mr. Seabury, the execu- 
tor, indicating that Marvette Matthews, the testatrix, in her life 
time, recognized the respondents herein as persons who were law- 
fully related to her. Upon all the evidence, I think the acting surro- 
gate was quite right in holding that the presumption of Harriet 
Smith’s legitimacy had not been overcome. 

The only other question presented by this appeal arises upon an 
exception to the refusal of the acting surrogate to receive testimony 
under a formal offer “to prove by the neighbors that Harriet Smith 
was illegitimate,” which offer was accompanied by a statement from 
the learned counsel for the objectors that he was not prepared to 
say that such testimony was admissible. As I understand the of- 
fer, his doubts were well founded, and there was no error im the 
' ruling. 

The decree, so far as appealed from, should be affirmed, with 
costs to the respondents Smith. All concur. 


(1 App. Div. 375.) 
In re HAMILTON PARK CO. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


CoRPORATIONS—TEMPORARY RECEIVERS—RESTRAINING ACTION BY CREDITORS. 
An action to foreclose a mortgage executed by a corporation is not an 
“action for the recovery of a sum of money,” within Code Civ. Proc. § 
2423, providing that the court may restrain creditors of the corporation 
from beginning sucb an action against it after the appointment of a tem- 
porary receiver. In re Binghamton Geveral Electric Co., 38 N. E. 297, 143 
N. Y. 261, followed. ‘ 


Appeal from court of common pleas, special term. 

Application by a majority of the trustees of the Hamilton Park 
Company for a final order dissolving said company. From an or- 
der continuing an injunction restraining creditors of said company 
from commencing or prosecuting actions against it, the Union Trust 
Company of New York appeals. Reversed. 
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Argued before VAN BRUNT, P. J., and RUMSEY, WILLIAMS, 
PATTERSON, and O'BRIEN, JJ. 


Rufus Peckham, Jr., for appellant. 
Charles J. Hardy, for respondent, 


O'BRIEN, J. This is a proceeding for the voluntary dissolution 
of a corporation under sections 2419-2431 of the Code of Civil Pro- 
cedure. On the 2d of November, 1895, the court appointed a tem- 
porary receiver of the corporation and enjoined all creditors from 
commencing or continuing actions against the company. Prior to 
the commencement of this proceeding the corporation mortgaged aH 
its property to the Union Trust Company, as trustee, to secure an 
issue of 65 bonds of $1,000 each. The company defaulted in the 
payment of principal and interest, and, more than a year after 
such default, in July, 1895, the trust company commenced suit in 
the supreme court to foreclose the mortgage. The company an- 
swered, and the case was placed upon the calendar for trial, and, 
when reached, an order of reference was taken by default. There- 
after the trust company received an order, entered in this proceed- 
ing, restraining it from proceeding with the foreclosure suit. The 
trust company moved to modify the injunction, which motion was 
denied, and from that order the trust company appeals. 

It is insisted that the court had no power to restrain the fore- 
closure, and if this insistence is sustained a reversal must result. 
This proceeding is a purely statutory one, and the court’s power and 
authority to act must be conferred by statute. It is conceded that 
the only statutory authority is that embodied in section 2423 of the 
Code of Civil Procedure, which provides: 

“If such receiver [referring to a temporary receiver] be appointed, the 
tort may. in its discretion, on like motion and notice, with or without 
security, at any stage of the proceediug before the final order, grant an in- 
junction restraining the creditors of the corporation from beginning any 
action against the said corporation for the recovery of a sum of money, or 


from taking any further proceeding in such au action therctofore com- 
meuced.” 


The question is thus narrowed down to the one as to whether a 
suit to foreclose a mortgage. wherein a deficiency judgment is asked, 
is an action for the recovery of a sum of money, within the meaning 
of the statute. This, we think, must be answered in the negative. 
The words used in this section of the Code, just as similar language 
used in other sections (for instance, section 968, providing for issues 
to be tried by a jury), refer, as the language imports, to the ordinary 
common-law action brought for the recovery of a sum of money. 
The foreclosure of a mortgage has always been held to be a suit im 
equity; and the fact that, as an incident thereto, the court has ju- 
risdiction, where such relief is asked, to award a judgment for de- 
ficiency, does not alter the character of the action. We have been 
referred to some authorities wherein expressions in the opinions 
might be regarded as intending to convey the idea that the courts of 
general jurisdiction, such as the supreme court or the court of com- 
mon pleas, could, in a proceeding of this kind, restrain any action; 
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but here, as in all other cases, the opinions are to be read in the 
light of the questions involved, and the facts of the particular case, 
and then any doubt that might otherwise exist as to the limitations 
upon the power and authority of the court is removed. The cases of 
Walling v. Miller, 108 N. Y.173,15 N. E. 65; Woerishoffer v. Construc- 
tion Co., 99 N. Y.398,2 N.E.47; and In re Schuyler’s Steam Tow Boat 
Co., 136 N. Y. 169, 32 N. E. 623,—relied upon to support the order 
here made, are authorities for the proposition that a court having 
power to appoint, and which appoints, a receiver of the assets of an 
insolvent corporation, may, in aid of that appointment, forbid any 
after-interference by way of levy and seizure by attachment or exe- 
cution, with the property in his possession. In the Walling Case, 
where a creditor obtained a lien by execution, the judge writing 
ye the opinion, in sustaining the power of the court to enjoin proceed- 
ings upon the execution, among other things, said: 
“But persons having Nens upon the property had no right to interfere 
with its possession by the receiver, and, without any application or adjudica- 


tion of the court, sell and dispose of it, and thus dissipate it aud deprive the 
court of jurisdiction to administer it.” 


And in the Woerishoffer Case the court said of a restraining order: 


“Its sole effect, as against the appellant, is to prevent a seizure, under pro- 
cess issued in its action, of assets already seized by the court and held as well 
for appellant’s benetit as for that of other creditors.” 


And in Re Schuyler’s Steam Tow Boat Co., the court, in confirming 
an order obtained by a receiver restraining a creditor from enforcing 
a libel, filed against certain vessels in the interim between the ap- 
pointment of the receiver and the filing of his bond, said: 

“Our decision here does not affect the legal rights of the libellants. © * © 
The receiver will be obliged, in this proceeding, to distribute the proceeds 


arising from the sule of the property among the creditors of the corporation 
as their priority of rights may appear and be held valid.” 


It will be noticed that, in all these cases, the purpose sought was 
to recover a sum of money out of the assets of the corporation, 
which, by the order appointing the receiver, had passed into the 
latter’s hands; and it was to prevent the taking of any such assets 
from him, and to prevent creditors, by running up bills of costs, and 
by multiplying actions, from interfering with the receiver or har- 
assing him in the discharge of his duties, that in such actions the 
courts interfered. We venture to assert, however, that no an- 
thority can be found favoring the view that where, under a contract 
made with a corporation prior to the appointment of a receiver, a 
mortgage is given to a trustee to secure bondholders, or collateral 
security is given for a debt, the action of the trustee to foreclose the 
mortgage, or of the creditor to resort to the collateral or sell the 
same, has been enjoined. 

As to the right of the trust company here fo foreclose, or as to 
the propriety of the exercise of such right, there can be no question. 
By the terms of the mortgage, upon the happening of the con- 
tingency provided for therein,—namely, the default,—the trustee 
had the absolute right to foreclose the mortgage, either with or 
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without taking possession; and, unless the statute expressly con- 
ferred upon the court authority to interfere with the exercise of 
such right, it could not do so. As we have seen, its power is 
restricted to actions brought for the recovery of a sum of money, 
and, as already said, we do not think a foreclosure suit falls within 
that category. In the latter suit the prayer is, not simply for a 
personal judgment for a sum of money, but for a sale of the prop- 
erty. It is attempting by legal process to do what the trustee has 
the right to do by taking possession and selling the property with- 
out the interposition of a court of equity. 

Without, however, further discussing the question, we think 
there is one case which, in principle, is controlling,—that of In re 
Ringhamton General Electric Co., 143 N. Y. 261, 38 N. E. 297, _ 
wherein the court construed this statute under consideration. There 
a trust company loaned money to the electric company, and as 
collateral security the electric company pledged certain bonds, 
obligations of that company. The latter instituted proceedings 
for its dissolution, and restrained the trust company from dispusiug 
of the bonds pledged as collateral to the loan. The special term 
modified the injunction, which the general term reversed. The 
court of appeals said: 

“We are of opinion that the order of the general term shouid be reversed. 
This proceeding is purely statutory, and the terms of the order appointing 
the temporary receiver, and the scope of its injunction clause, are detined 
by section 2423 of the Code of Civil Procedure. The court ig empowered to 
restrain the creditors of the corporation frum bringing any action against it 
for the recovery of a sum of money, or from taking any further proceedings 
in an action theretofore commenced. There is nothing in the statute under 
Which this proceeding was instituted authorizing the court to restrain the 
creditors of the corporation from disposing of its bonds, beld as collateral 
to loans under lawful contracts empowering them to sell. It has long been 
the settled law of this state that the jurisdiction of chancery does not extend 
to the sequestration of the property of a corporation by means of a receiver. 
It follows that the authority of the court in this proceeding must be found 
in the statute, and not in its general equitable powers. It is obvious that 
every loun upon the property of a corporation resting upon valid agreement 
or process before the appointment of a receiver, the Henor being lawfully 
IN possession, must be preserved, with the right of enforcement, unless the 
courts and legislature are to override the vested rights of the creditors. 
This general principle has been repeatedly recognized and approved by this 
court. In an early case in this state, Cluef Justice Spencer, in discussing 
the rights of a secured creditor as bearing upon those of junior or unsecured 
creditors, said: ‘I know of no principle of equity which can take from him 
aby part of his security uutil he is completely satisfied.’ Ivertson v. Booth, 
19 Johns, 483.” 


We agree with the appellant that, in principle, this case is not to 

distinguished from the case at bar, and therefore is controtling. 

The order shall, therefore, be reversed, with $10 costs and dis- 
burgements, and the motion to vacate the injunction grauted, with 
$10 costs. All concur. 
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(1 App. Div. 459.) 
PEOPLE v. HAVNOR. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


1, SuNpay Laws—ConstItuTioNALITY—DISCRETION OF LEGISLATURE. 

The provisions of Laws 1895, ¢c. 823, § 1. probibiting barbers from carry- 
ing on their business on Sunday, are within the police powers of the legis- 
lature, which include the enactment of laws to promote the moral and 
physical well-being of the people. 


2. SamE—DIscRIMINATION BETWEEN LOCALITIES. 
The law is not unconstitutional in permitting the carrying on the busi- 
ness on Sunday in some localities while it prohibits it in others. 


Appeal from court of general sessions. 

Henry J. Havnor was convicted of carrying on the business of a 
barber on Sunday, and appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, JJ. 


A. I. Sire, for appellant. 
John R. Fellows, for respondent. 


INGRAHAM, J. The appellant was convicted for a violation of 
section 1 of chapter 823 of the Laws of 1895, and he appeals, on the 
ground that the act is unconstitutional, as a violation of the provi- 
sion of the constitution that “no person shall be deprived of life, lib- 
erty or property without due process of law.” 

The aet in question prohibits anv person from carrying on or en- 
gaging in the business of shaving, hair cutting, or other work per- 
formed by a barber on the first day of the week, and provides a pun- 
ishment for such offense. It is claimed that the law falls within 
the principle established by In re Jacobs, 98 N. Y. 107; People v. 
Marx, 99 N. Y. 377, 2 N. E. 29; and People v. Gillson, 109 N. Y. 389, 
17 N. E. 343. In the case last cited the principle, as stated, is: 

“A person living under our constitution has the right to adopt and follow 
such lawful industrial pursuit, not injurious to the community, as he may see 
fit, * * * Liberty, in its broad sense as understood in this country, 
means the right, not only of freedom from servitude, imprisonment, or re- 
straint, but the right of one to use his faculties in all lawful ways, to live 
and work when he will, to earn his livelihood in any lawful calling, and to 
pursue any lawful trade or avocation.” 


And in the case of People v. Marx, supra, the court say: 


“Under an exercise of the police power, the enactment must have refer- 
ence to the comfort, the safety, or the welfare of society, and must not be 
in conflict with the constitution. The law will not allow the rights of prop- 
erty to be invaded under the guise of a police regulation for the protection 
of health, when it is manifest such is not the object and purpose of the 
regulation.” 

And while it is generally for the legislature to determine what 
laws and regulations are needed to protect the public health and 
serve the public comfort and safety, if its measures are calculated, 
intended, convenient, or appropriate to accomplish such ends, the 
exercise of its discretion is not the subject of judicial review. But 
those measures must have some relation to these ends. Courts 
must be able to see, upon a perusal of the enactment, that there is 
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some fair, just, and reasonable connection between it and the ends 
above mentioned. Unless such relation exists, the enactment can- 
not be upheld as an exercise of the police power. The question is 
whether the prohibition of a particular trade upon Sunday is a vio- 
lation of the principle thus established. There is nothing in this 
act that attempts to provide that the appellant shall not carry on 
his particular trade or calling in any manner or at any place that 
he pleases. He is simply prohibited from carrying on that trade 
upon Sunday. An examination of the legislation of most, if not all, 
of the states will show that that subject was regulated by statute 
prior to the adoption of the federal constitution and of the constitu- 
tion of this state, and that prohibition of work upon Sunday. more 
or less severe, was in force in al) the states at that time; and the 
right of the legislature to regulate the observance of the Sabbath 
has been recognized without exception by this and some of the 
states since the formation of our government. Thus, in the case of 
People v. Moses, 140 N. Y. 215, 35 N. E. 499, the court say: 

“The Christian Sabbath is one of the civil institutions of the state: and 
that the legislature, for the purpose of promoting the moral and physical 
well-being of the people, and the peace, quiet, and good order of society. has 


authority to regulate its observance and prevent its desecration by any appro- 
priate legislation, Is unquestioned.” 


The legislature thus having the authority to regulate the obsery- 
ance of the Sabbath, we cannot review its discretion, or determine 
upon the expediency, wisdom, or propriety of legislative action in 
matters within the power of the legislature. See People v. Albert- 
son, 09 N. ¥. 54. In the case of Lindenmuller v. People, 33 Barb. 
do4, a case that has been cited with approval in many cases, it was 
expressly held that the legislature has the power to determine what 
acts it is necessary to prohibit on Sunday for the purpose of pro- 
moting the moral and physical well-being of the people and for the 
purpose of preventing the desecration of the Sabbath, that it was a 
matter within the legislature's discretion and power, and that the 
courts could not review their discretion and sit in judgment upon 
the expediency of their acts. It is for the legislature to say what 
business it is necessary to prevent for the proper regulation or ab- 
servance of the Sabbath; and so long as the regulations described 
have relation to that particular object, the discretion of the legisla- 
tire cannot be controlled by the court. This is in accord with the 
case of People vy. Sheriff of Kings Co., 13 Mise. Rep. 587, 35 N. Y. 
Supp. 19. 

Objection is also made to this act on the ground that it is class 
legislation, granting a privilege to persons transacting business in 
New York and Saratoga which is not allowed outside of those locali- 
tes. We do not think that the act can be questioned upon this 
ground. If the legislature has power to regulate the observance 
and prevent the desecration of the Sabbath, it has power to say what 
acts, in the different localities of the state, it is necessary to prohibit 
fo accomplish this purpose. It is quite conceivable that an act in 
one locality, thickly settled, should be prohibited, which in sparsely- 
settled districts of the state could be allowed; and for this reason 
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an act might be objectionable in one district which will not in an- 
other. <All of these regulations have in view the proper observance 
of the day, and are within the discretion of the legislature. In re 
Bayard, 25 Hun, 546. 

We have been referred to the case of People v. Eden, decided by 
the circuit court of Cook county, Ill, in which it appears to have 
been held that the legislature cannot single out any one calling, and 
make it the subject of special legislation. We cannot assent to the 
views there expressed, so far as they relate to laws passed regulat- 
ing the observance of Sunday. In the case of Lindenmuller v. Peo- 
ple, supra, a prohibition of theatrical performances on Sunday was 
expressly upheld; and the prohibition of the sale of liquor on Sun- 
day has been always recognized as the proper exercise of the power 
of the legislature. It is for the legislature to say what trades or 
callings can be carried on with due regard for the observance of the 
Sabbath. 

We think, therefore, that the act was clearly within the power of 
the legislature, and that the conviction must be affirmed. All con- 
cur, 


rOoxX v. LE COMTE. 
(Supreme Court. Appellate Division, Second Department. February 11, 186.) 


1. MASTER aND SERVANT—KNOWLEDGE OF DEFECTS—NOTICE TO VICE PRINCIPAI-. 
Knowledge, on the part of a machinist intrusted by his principal with 
the duty of keeping in repair the machinery in his factory, as to the de- 
fective condition of machinery by which avother employé was ivjured, is 
notice to the master. 
2. MastER AND SERVANT—ASSUMPTION OF RISK—EVIDENCE. 

In an action by a servant against his master for injuries received while 
working on a press for pressing caps for tin cans, by having his thumb 
caught between the plunger and the die on which the tin disks were 
placed, it appeared that the drop of the plunger was intended to be con- 
trolled by pressure with the foot upon a treadle, which caused clutch 
bolts in the axle (around which the driving wheel of the press revolved 
Without moving it) to drop into countersunk holes in the hub of the 
wheel; thereby locking the axle to the wheel, and communicating motion 
to the plunger. Plaintiff testified that on the day before the accident there 
was a continual, unusual, clicking sound about the press, and that the 
plunger dropped several times without any pressure being placed on the 
treadle; that he notified the machinist of the drop of the plunger, who 
attempted to fix it; that on the day of the accident be again stated to the 
machinist that the machine was “clicking and the puneh going up and 
down,” who, after hammering around the press a little, told him that the 
machine was all right; the clicking, though, still Kept up. Plaintiff also 
testified that he did not know that the clicking was a sign that the machine 
Was out of order, and other witnesses testilied that the clicking did not 
indicate such fact. Afeld, that the evidence did not show, as a matter of 
law, that plaintiff knew that the clicking was a sign that the machine 
was out of order, and therefore assumed the risk therefrom by reason of 
the plunger’s dropping without pressure being placed on the treadle. 
Pratt and Hatch, JJ., dissenting. 


Appeal from city court of Brooklyn, trial term. 
Action by William Fox, an infant, by Mary Fox, his guardian ad 
litem, against Joseph Le Comte. From a judgment entered on a 
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verdict in favor of plaintiff and from an order denying a motion for 
anew trial, defendant appeals. Affirmed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT and HATCH, JJ. 


Flamen B, Candler and Edgerton L. Winthrop, for appellant. 
Charles J. Patterson, for respondent. 


CULLEN, J. This action is—servant against master—to recover 
damages for personal injuries. The plaintiff, a boy of 16 years, was 
employed to work a power press which is set in motion by pressure 
of the foot upon a treadle. When the pressure is removed, the 
punch should come to rest. After working some two weeks in the 
factory, part of his thumb was cut off by the plunger or punch. The 
plaintiff's claim was that the press was out of order, and the 
plunger moved without pressure being applied to the treadle. The 
defendant’s claim was that the press was nowise defective, but that 
the plaintiff carelessly let his foot fall on the treadle. Testimony 
was given to support the claims of the respective parties, both as to 
the facts of the accident, and also, of an expert nature, as to the 
operation of such machines. At the close of the case the defend- 
ant moved to dismiss the complaint, both on the contributory 
negligence of the plaintiff, and a failure to establish negligence on 
the part of the defendant. The exception to the refusal of the 
court to grant this motion, and the claim of the defendant that the 
verdict was against the evidence, present the only questions neces- 
sary to discuss on this appeal. 

It is charged that the plaintiff was negligent in two respects. 
The first is that he placed his thumb under the plunger, while he 
Was instructed to take the disk between his finger and thumb when 
placing it on the die, by which only the soft parts of the fingers 
would be exposed. Plaintiff denies this instruction, and claims that 
his thumb was necessarily exposed. The jury saw the press oper- 
ated at the trial and could determine whether its proper operation 
placed the thumb of the plaintiff in danger. The second claim is 
that the plaintiff knew of the defective character of the press, and, 
with that knowledge, continued to work on it. We think that this. 
Was not conclusively established, but was a question for the jury 
‘0 determine. Doubtless, the plaintiff knew the press had been 
defective, but, according to his testimony, on his complaint the press 
Was repaired by the machinist whose duty it was to care for and 
repair the machines. Plaintiff was then told to go to work, and 
Worked on the press for about an hour before the accident occurred. 
Br his statement, during all this period, the press continued to 
Click. = To charge him with negligence, it was not only necessary 
to show that he knew of the clicking, but also that he knew that 
the clicking imported that the’ machine was dangerous. Not only 
does plaintiff swear that he did not know this fact, but it was a 
question most seriously litigated at the trial, the defendant’s wit- 
nesses swearing that the clicking of the press did not indicate that 
it was defective or out of order. 
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As to the defendant’s negligence, it is undisputed that, if the 
plunger moved without pressure on the treadle, the press was de- 
fective. It was alleged that, though this was the case, the defend- 
ant had no knowledge of the fact. It was not necessary that the 
defendant should personally have such knowledge. The repair of 
the press was not a mere detail of the work, as in Webber v. Piper, 
109 N. Y. 496, 17 N. E. 216, but a part of the master’s duty to use 
reasonable care to provide safe appliances for his servants. This 
duty was committed to the machinist, but, being the master's duty, 
the machinist, in the discharge of it, was not a coservant, but rep- 
resented the master. For his neglect the master was liable. Fuller 
v. Jewett, 80 N. Y. 46; Bushby v. Railroad Co., 107 N. Y. 374, 14 N. 
E. 407. The present case cannot be distinguished from those of 
Hayes v. Manufacturing Co., 41 Hun, 407; Van Sickel v. Ilsley, 75 
Hun, 537, 27 N. Y. Supp. 1113. 

The court, hearing a constant repetition of the tale, in cases of 
accidents occurring in the use of these presses, that the press clicked, 
and then the punch came down without action by the operator, may 
be suspicious of the truth of some of these narratives. The ques- 
tion, however, is one of fact, for the jury, and the court is not jus- 
tified in interfering, unless the verdict is manifestly against the 
evidence. Of course, the court will allow no verdict to stand that 
was based on the negation of a well-known and accepted scientific 
_ fact of common knowledge, or on the existence of a physical inpossi- 
bility. But the operation of these presses is not a matter of con- 
mon knowledge, and, if the movement of the plunger without pres- 
sure on the treadle is an impossibility, it was incumbent upon the 
defendant to establish it. The defendant did not satisfy the jury 
of the fact, nor has he satistied us. 

The judgment and order appealed from should be aflirmed, with 
costs. 


BROWN, P. J., and BARTLETT, J., concur. 


HATCH, J. (dissenting). The theory upon which the action was 
brought is that defendant was guilty of negligence in placing plain- 
tiff at work upon a defective, dangerous, and unsafe machine, with- 
out knowledge upon his part of the defect, or means of discovering 
it, in consequence of which, and without fault on his part, he was 
injured. The testimony adduced upon the trial tended to support 
the theory, and the question now is, was it sufficient for that pur- 
pose? It may be conceded now that the jury were warranted, upon 
the evidence, in finding defendant guilty of negligence. That plain- 
tiff was free from negligence contributing to the injury is not so 
clear. The testimony of plaintiff is far from satisfactory. It is 
alleged in the complaint that he was an infant less than 14 years 
of age. It was conceded upon the trial that he was past 16 when 
he entered defendant’s emplov; and he testified that he told Mr. 
Kelting, defendant’s foreman, that he was 17 years old then. He 
also testified that he told Mr. Kelting that he understood about a 
press, aud was a press hand. But in his testimony he says that 
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he never worked on press work before he went into defendant’s 
employ. There are several other discrepancies in his testimony, 
not necessary here to point out. They are, however, entitled to 
weight in construing his statements, in view of the fact that it is 
upon his evidence that the verdict must stand, if at all. It must 
be assumed that he was possessed of a sufficient measure of under. 
standing, and subject to the same responsibilities as an adult per- 
son. Tucker v. Railroad Co., 124 N. Y. 309, 26 N. E. 916. 

Plaintitf, when he entered defendant's employ, was required to oil 
a press, for the purpose of testing his familiarity with it. This he 
satisfactorily performed, and was then set at work upon one. Upon 
this press and another he worked six or eight days, when he was 
placed at work on the press where he received the injury. The 
Motive power of all the presses was steam, and they were all operat- 
ed by means of a treadle pressed downward with the foot. The 
press upon which the injury occurred is known as a “No. 18 Bliss 
Adjustable Power Press,” and was used in defendant's factory for 
making tin safety caps for oil cans. The machine worked with 
a punch or pluuger. There was a large fly or driving wheel on the 
rivht of the machine, counected with a shaft by a belt. Inside the 
hub of this wheel there passed an axle, and the driving wheel re- 
volved around without muving it. The treadle was connected with 
a suiall latch, and when pressure was put upon it the latch was 
drawn away from a spring connected with the axle, and imimediate- 
ly four sections in the part of the axle inside the driving: wheel be- 
came loosened, and dropped into a countersunk hole in the inside 
of the hub of the driving wheel, into which the sections fit, locking 
the wheel to the axle, and communicating motion to the plunger. 
These movable sections are called “clutch bolts,” and, as they Wear, 
they protrude from the surface of the axle, the extent of the pro- 
trusion depending upon the extent of the wear. This protrusion 
of the clutch brings it in contact with the edge of the countersunk 
hole, and produces a clicking noise as the wheel revolves. . It is 
claimed that the clicking indicates that the machine is wearing and 
ls defective. A cut of the machine accompanies the record, and 
conveys more vivid knowledge of the machine's character. This 
description is sufticient for our present purpose. In the perform. 
ance of his work, plaintiff! was required to place the cap upon top of 
a stationary die underneath the plunger, press his foot upon the 
treadle, which caused the plunger to descend, coming in contact 
With the cap upon the die, and pressing the pieces of tin together. 
The plunger was hollow for a space, and, when down, inclosed the 
die to its shoulder. Plaintiff testifies that, when he was set at 
Work on this machine, he was instructed by the foreman to so place 
the caps that his fingers would come directly between the plunger 
and the die, and that he knew no other way of doing it. This was de- 
bied by defendant, who claimed that he was instructed to place the 
Caps on with his thumb and finger, in such manner as not to bring 
any part of his hand between the die and the plunger. It is clearly 
apparent that whatever the instruction, or with none, the eaps 
tonld be easily placed in position in such manner as not to bring 
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any portion of the hand between the plunger and the die. And 
it is equally clear, with or without instruction, that, if the hand 
were placed upon the die when the plunger descended, its effect 
would be to crush the hand. That injury would result from such act 
is as clear as placing the hand between moving rollers, or on a run- 
ning saw. Plaintiff testifies: That he was set at work on the machine 
on Thursday. That he noticed a clicking sound continually dur- 
ing that day. On Friday the machine clicked, and the plunger came 
down two or three times without his foot being on the treadle, or 
his doing anything to set itin motion. He then applied to the fore 
man, stating that he was afraid of that press,—afraid of losing his. 
finger. “He asked me what was the matter with it, and I brought him 
over and showed it to him. I told him the punch was going up and 
down without my foot on the treadle.” The foreman said he 
would fix it, hammered about it, and directed plaintiff to oil it up, 
which he did. When started, it clicked the same 4s ever. Plain- 
tiff says, in this connection: “I didn’t know the clicking meant 
any harm. It was never explained to me.” On Saturday, in the 
morning, the punch came down five or six times, but plaintiff said 
nothing. In the afternoon, after it had come down, he again ap- 
plied to the foreman, and told him “that I was afraid of it; that it 
was going up and down—the punch was going up and down— 
without my foot; without pressure on the treadle. The foreman 
worked on it five or ten minutes, and, at the end of that time, told 
me it was all right,—to go on and work on it. The clicking still 
kept up. It came down, and took my finger off. It had not come 
down in the meantime, after he had worked at it, until it crushed my 
finger.” On his cross-examination he testified that he had seen the 
punch go up and down five or six times without his foot on the 
treadle, before he went to Kelting. Then he went to him and said, 
“The machine is clicking, and the punch goes up and down without 
my foot on the treadle, and I am afraid I will lose my finger.” 
And again he says, after he hammered it: “I saw the punch con- 
tinue to go up and down, without my foot on the treadle, five or 
six times, and still clicked as bad. * * * QOnSaturday I worked, 
and still saw it come up and down,—heard it clicking, and the punch 
coming up and down without my foot being on the treadle,—and I 
continued to work on it. Q. You knew it might take your thumb off? 
A. Yes— No; 1 did not know whether it would or not. I was 
afraid it would, but I did not know it would.” Upon this testimony, 
the claim of the plaintiff is that he had the assurance of Kelting 
that the machine was all right, and had the right to rely thereon.— 
that he could go on in safety; that he had no knowledge that the 
clicking was indicative of danger; and that he had been instructed, 
when putting on the caps, to place his hand between the die and 
the punch. I do not think this claim can be sustained. As we 
have seen, his age was no shelter from obligation. Nor do I think 
that his statement that the clicking conveyed no warning to him 
can be accepted, when taken in connection with his whole testi- 
mony. When he first speaks of the machine, he notes the clicking, 
which was not present in the other machines he had worked on, and 
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which were operated in practically the same manner. He knew 
from the first that the clicking preceded the fall of the punch. His 
statement to Kelting was, “The machine is clicking, and the punch 
goes up and down.” Here he clearly associates the clicking with 
the fall. He had had 24 days’ experience with it. His attention 
was specifically called to the fact that the downfall of the punch 
followed the click of the machine. He was early apprised of the 
danger he had encountered, and understood it, for he said so. At 
no time does he disassociate the clicking with the action of the 
punch, except when he says that he did not know what the click- 
ing meant. It is not clear from that statement that be referred 
to the occasion of the clicking after Friday forenoon. It might 
well be that he had no notice of what the clicking indicated prior 
to the automatic falling of the punch. But, when the clicking was 
followed so continuously by the falling, it necessarily indicated that 
there was some connection between the two; and prior to his injury 
on Saturday he does not say that at that time he did not know 
what the clicking indicated. It is evident that this view was shared 
by the learned trial judge, for upon the motion for a nonsuit be 
seems to have denied it upon the ground that there was no evidence 
that the machine clicked after Kelting last hammered at it before 
the injury. In this the learned judge was clearly in error, for 
plaintiff's testimony is that it commenced clicking as soon as the 
wheel started. This error, however, was not corrected by counsel. 
It is important here as showing that upon the trial it was assum- 
ed by the court that the clicking was notice of the defect, and that 
Plaintiff, at the time of which the court was speaking, so under- 
stood it. Upon the testimony, I think plaintiff was chargeable 
With notice that the clicking indicated the defect, and what was 
likely to happen therefrom. If this assumption be true, then, as 
he voluntarily continued at work upon the machine, he. must be 
held to have assumed the risk of its operation. Crown vy. Orr, 140 
N. ¥. 450, 35 N. E. 648. Nor do I think that the assurance by 
Kelting changes this ‘rule. He had fixed the machine on Friday, 
but the clicking continued, and the punch came down. When he 
again hammered it, on Saturday, its operation was the same as be. 
fore. The clicking followed the revolutions of the wheel. Under 
the same conditions, he knew how it had operated before,—that 
it meant danger,—in consequence of which the assurance was con- 
tradieted by the warning of the machine. But, aside from this, 
Ithink he was guilty of negligence which contributed to the injury. 
The illustration with the punch and die, given upon the oral argu- 
ment of the case, showed that it was an entirely unnecessary act 
'0 place any part of the hand between the punch and the die. It 
Was apparent that the small piece of tin could be held between 
the thumb and finger, and placed upon the die, and that part of the 

nd necessary to the operation, as well as the whole hand, would 
then be unaffected by the descent of the punch, or, at the most, 
could only slightly injure it in the fleshy part. If the punch had 
never fallen without human agency, the placing of the hand be. 
tween the punch and the die before placing the foot on the treadle 
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could not be said to be negligence, as matter of law. But when 
it is coupled, as it is here, with knowledge of the fact that the 
punch was likely to come down at any time without human agency, 
then the act of bringing the hand into such a position, I think, 
was a negligent act; for, as has been observed, the danger was so 
apparent that no amount of instruction could make it more vivid 
and plain, and we are not left in doubt of plaintiff's mental con- 
dition, for he says he was afraid of it. Nothing in Van Sickel v. 
Isley, 75 Hun, 537, 27 N. Y. Supp. 1113, conflicts with this view. 
It does not appear, from the report of that case, that plaintiff had 
any notice whatever that the machine was defective. In view of 
the very serious conflict of the evidence as to the cause of this ac- 
cident, and the conviction that plaintiff was chargeable with notice 
of the defect, assuming it existed, I think the judgment appealed 
from should be reversed, and a new trial ordered; costs to abide 
the event. 


PRATT, J., concurs. 


——_—_—_—_—_—_—_—_—_—_—_— 


IRVINE v. F. H. PALMER MANUF’G CO. 
(Supreme Court, Appellate Division, Second Department. February 11, 1896.) 


MASTER AND SERVANT—NEGLIGENCE OF MASTER—SUFFICIENCY OF EVIDENCE. 

In an action by defendant’s employé for injuries caused by a defect ina 
certain machine on which plaintiff worked, he testified to facts tending to 
show the defect and the way the injury was inflicted, and he was cor- 
roborated by one witness as to a similar accident the day before the injury. , 
Plaintiff’s teatimony was contradicted on every material point, both as to 
indications of a defect, and as to a defect in fact. It was shown that the 
machine was examined by the manufacturer, and no defect was found. 
Defendant produced the parts of the machine claimed to be defective, and 
a model, and established by a practical demonstration that the accident 
could not bappen in the manner described. Held, that the evidence did 
not warrant a verdict in plaintiff’s favor. 


Appeal from circuit court. 

Action by Frank Irvine, an infant, by his guardian, against the F. 
H. Palmer Manufacturing Company, for personal injuries caused by 
defendant’s negligence. From a judgment entered on the verdict 
of a jury in favor of plaintiff, and from an order denying its motion 
for a new trial, defendant appeals. Reversed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. A 


William C. Beecher, for appellant. 
Charles J. Patterson, for respondent. 


HATCH, J. This case differs from the Fox Case (decided at the 
present term) 37 N. Y. Supp. 316. In that case the question 
arose upon the assumption of risk, and contributing negligence of 
plaintiff. Here the question arises upon the negligence of the de 
fendant. The machine is in all respects similar to the machine in 
the Fox Case, except that it is larger. It is operated in the same 
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manner, and the injuries were received in substantially the same 
way, and, as is claimed, from the same cause. It is claimed by 
plaintiff that the machine is defective; that it clicked while in 
operation, which indicated the defect; that he had called the atten- 
tion of the machinist, whose duty it was to repair the machines, 
to the fact of its clicking; that the machinist had tightened it up, 
and told him to go on and use it. Plaintiff was employed on the 
machine three days. He testified that on the second day the punch 
came down without pressure on the treadle. On the next day, in 
the morning, it came down about an inch without pressure on the 
treadle, and on the afternoon of this day it came down in like man- 
ner, Without pressure, and inflicted the injury. He is supported by 
the testimony of one witness respecting the fall of the punch on 
the second day. There is no controversy over the fact that the 
master, in the first instance, discharged his full duty, by furnishing 
aperfect machine; and, if the recovery is to be sustained, it must 
be upon the ground that defendant is guilty of culpable negligence, 
in failing to keep the machine in proper repair. The testimony of 
plaintiff and his witnesses. was contradicted upon every material 
point in the case, both as regards the clicking, as a fact and as 
evidence of a defect, and also as to any defect in the machine in 
fact. If this testimony rested simply upon the oral statements of 
the witnesses, there would be little, if any, doubt that a case was 
made for the jury. But defendant went further. It is established 
that the machine had been in use but about a year; that six months 
prior to the injury the manufacturer of the machine examined it, 
and found it at the time in a safe condition. Just prior to the 
trial he again examined it, and found nothing defective. Defend- 
ant produced the parts of the machine claimed to be defective, in 
court, together with a model which showed clearly its mechanism 
and principle of operation, and the same were exhibited to the 
court and jury. The inspector of the manufacturer of the machine 
was called as a witness, and explained its mechanical construction, 
and principle of operation. No discredit was cast upon this witness, 
hor are his statements substantially contradicted. From the prin- 
ciple of its construction and operation, it is clear that the punch 
could not fall a part of the way, and then return to its place. Once 
the clutch locks the axle to the wheel, the motion must be con- 
tinuous up and down until it is released, either by throwing the 
clutch out of position, or shutting off the motive power. No partial 
automatic motion of the machine could take place. The parts of 
the machine produced were, in and of themselves, perfect. There 
was no break, and nothing about them suggested that they were 
hot in the same condition as when first applied to the machine, ex- 
cept a slight wear upon the clutch; but that this did not indicate 
a defect, or subject its operation to any change tending to make it 
automatic in movement. The appearance of the parts, the char- 
acter of construction, and the principle of operation of the machine, 
all tended to the corroboration of the witness. He was also cor- 
toborated by the testimony of Clark, a machinist in defendant’s 
employ, and by Roesrer, a machinist who had formerly been in his 
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employ. It was further shown, by persons who had operated the 
machine before and after the injury to plaintiff, that no difficulty 
had ever been experienced with it, but that it worked as it was ex- 
pected, and had been in continual use, without repair, since the in- 
jury, and since it was first placed in defendant’s factory. I am of 
opinion that this proof must be accepted as sufliciently cogent to 
overthrow the case made by plaintiff. Its effect is to establish, by 
a practical demonstration of mechanical construction and principle 
of operation, that the punch could not fall in the manner described 
by automatic action. With this demonstrated, the statements of 
witnesses in contravention thereof must be disregarded; otherwise, 
oral statements must be held to have more force than the certain 
action of immutable laws. I have not overlooked, if I have not ad- 
verted to, the testimony of William Burke, an expert witness called 
by plaintiff. He was formerly in the employ of the manufacturer 
of the machines, and left such employ about eight years ago. He 
states that the clicking of the machine is caused by the wear down 
inside of the pulley, and that the clicking indicated that the mandrel 
or punch is likely to come down without pressure on the treadle; 
that the wear causes loss of motion. He assigns four specific rea- 
sons why the punch is liable to fall: First, by the breaking or 
wearing off the upper edge of the latch; second, by breaking off or 
wearing off the surface of the clutch; third, if the hole in the 
driving wheel is worn too large; fourth, if the wear and tear of the 
machine are such that the set screws get slack, it will cause a 
vibration and lateral motion, and let the punch down of its own 
weight. It is evident from this testimony that very much of it 
relates to possibilities, and has no practical bearing upon the real 
issue in the case. There was no evidence whatever that any of the 
conditions existed which he assigns in his third and fourth reasons. 
As to the first and second, there was no evidence of any breakiny. 
Indeed, the evidence was that it was not broken. It therefore comes 
to the proposition, was there any evidence of a wearing of either 
lateh or clutch suflicient.to cause an automatic fall? Upon this 
point he was finally recalled, and says that the bar was worn from 
‘coming in contact with the clutch. This is the first time that any 
person had spoken of the wearing of the bar. Prior to this, it was 
the clutch or latch that wore. And, as his tinal statement, he gives 
it as his opinion that, because the bar has not worn uniformly, it ac- 
counts for the click, and constitutes a defect. This evidence finally 
leaves the case to stand upon the question of the wear on one side 
of this bar as sufficient to carry the case to the jury. I think it in- 
suflicient, in view of the other testimony in the case. It is not a 
fact that is here testified to, but simply an opinion. The instru- 
ment is produced, and all the witnesses who were called to speak 
upon the subject made no mention of it as constituting a defect. 
Burke himself made no mention of it when first called, and the 
piece is produced for the court's inspection, and shows scarcely a 
perceptible wear. Giving it full force, it amounts to no more than 
a scintilla of proof, which has long since been disregarded by the 
courts. I think, as matter of law, that defendant has fairly met 
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the case of plaintiff, and established facts which do not warrant the 
inference of negligence in the respects claimed. Nothing in Van 
Sickel vy. Isley, 75 Hun, 538, 27 N. Y. Supp. 1113, and Hayes v. 
Manufacturing Co., 41 Hun; 407, conflicts with this conclusion. The 
first was decided upon conflicting testimony. The second involved 
a disobedience of rules, and contributory negligence. 

It follows that the judgment and order appealed from should be 
reversed, and a new trial ordered; costs to abide the event. All 
coneur, 











(L App. Div. 359.) 
BEECHER y. SCHUBACK et al. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


lL Coxtract—EvipENCE TO Excuse BREACH. 

Evidence merely that the contractor, before the completion of the build- 
ing, on receipt of notice from the owner of his election to complete the 
work, thereafter ceased to work upon the building, does not show that he 
was prevented by the owner frum proceeding with the work, so as to en- 
tide him to a recovery upon a quantum meruit. 


% Mecnanic’s LIEN—PLEADING AND PROOF—PERFORMANCE. 

In an action by a subcontractor to enforce a mechanic’s lien, the com- 
plaint alleged a performance of the contract by the contractor. Held, in 
the absence of an amendment to the complaint, it was proper to exclude 
evidence to show a substantial performance, consisting of a completion 
by the owner according to a provision in the building contract providing 
therefor on failure of the contractor to do so. 


8. IEEE EREORSANGE BY OWNER AFTER DEFAULT BY CONTRACTOR—BURDEN 
OF PRoor. 

Where the owner of the building completes the same under a provision 
in the contract allowing him to do so on default of the contractor, and to 
deduct the cost thereof from the contract price, in an action by a sub- 
contractor to enforce a mechanic's lien the burden is not upon the owner to 
show a completion according to the specifications, aud the cost thereof, 


Appeal from judgment on report of referee. 

Action by Cornelius Beecher against John Schuback and others, 
originally brought in the court of common pleas, to enforce a me- 
chanic’s lien, There was a judgment for defendant Schuback, and 
defendants Herman Kertscher and others appeal. Affirmed. 


On the 6th day of February, 1889, the defendant John Schuback entered 
into a contract with Barron & Barron for the building of two houses on two 
ts of land at the corner of Ninth avenue and Kighty-Ninth street, for the 
Price of $43,000, to be paid by seven installments; six at different stages in 
the erection of the building, and the seventh, $13,000, on its completion. 
he contract contained a provision that the work was to be done in ae- 
cordance with the plans and specifications, to the satisfaction and under the 
direction of the architect, to be testified to by his certificate, and that the pay- 
ents afuresaid were to be made upon the certificate of the architect that 
the materials supplied and the labor performed were in accordance with the 
Onttact and specifications. The ecntract contained the further provision 
that should the contractor, at any time during the progress of the work, 
Tefase or neglect to supply a sutticiency of materials or workmen, the owner 
should have the power to pravide materials and workmen, after three days’ 
botice in Writing being given, to finish the work. and the expense should 
& deducted from the amount of the contract. ‘The contractors, Barron & 

tten, proceeded with the erection of the buildings until the Sth day of 
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October, 1889; and the defendant Schuback, trom time to time, made the 
payments called for by the contract, but, up to the fifth payment, without 
requiring the architect’s certificate mentioned in the contract. The sixth pay- 
ment, which was to be made when the standing trim was up, the sashes 
hung, and the porch built, was to be $7,000, the five preceding payments 
aggregating $23,000. On July 30, 1889, the architect certified that the sum 
of $30,000 was due to Barron & Barron “on account of work executed and 
materials supplied new buiiding’” (which was the only certificate given by 
him during the progress of the work), and on this certificate the defendant 
Schuback made the sixth payment. On the 6th of September, 1889, and be- 
fore the filing of any of the liens hereinafter mentioned, a payment of $4,170 
was made by Schuback to Barron & Barron; being apparently an advance 
on account of the seventh and last payment, which was not then due. 
On the 8th of October, 1889, Schuback served on Barron & Barron a notice 
in writing, of some sort, about which the record is not clear, but which 
the referee finds was a notice that he (Schuback) elected to finish the work 
upon the account and at the expense of the contractors. So far as the 
case shows, Barron & Barron, after the 11th of October, ceased work upon 
the building, Schuback took charge, and whatsoever was subsequently 
done upon the building was done by him, or under his direction. Barron 
& Barron, although contractors for the whole building, did only the brick 
and mason work, employing subcontractors for the remainder; and it would 
seem that the sums due from them to the subcontractors were in excess of 
the amount due to them from Schuback. The plaintiff filed a lien for the 
amount of his claim on the Sth of October, 1889, and on November 1, 1889, 
commenced this action against Barron & Barron and Schuback for the fore- 
closure of his lien; joining with them, as parties defendant, 12 other sub- 
contractors, who had also filed liens for the amount of their respective 
claims. The complaint contained, among other things, the allegation that 
Barron & Barron, the contractors, had duly performed all the conditions of 
the contract, and had so far completed the same as to become entitled 
to receive thereon the last payment,—the sum of $14,000. The defendant 
Schuback answered, denying that any sum was due to Barron & Barrow 
under the contract, and alleging that they had neglected and refused to 
complete the buildings, or to fulfill their obligations under the contract, to the 
said defendant's damage $10,000, which sum he claimed as a set-off against 
any amount that might be due from him to Barron & Barron. The de- 
fendant lienors also answered, alleging performance by Barron & Barron. 
and that there was due on the contract the last payment of $13,000, and 
asking judgment, respectively, for the foreclosure of their liens. The de- 
fendant Schuback put in substantially the same answer to the claim of the 
defendant lienors as to that of the plaintiff. The issues thus raised were 
sent to a referee. who reported in favor of the lienors. The general term 
of the court of common pleas reversed the judgment thereupon entered, and 
ordered another reference. On this second reference the referee reported 
adversely to the claims of the lienors, and dismissed their claims, as against 
Schuback; giving some of them judgment, bowever, against Barron & 
Barron for the amount of their claims. From this judgment only two of 
the lienors (Kertscher & Markthaler, subcontractors for the cabinet and trim 
work, and Bonner & Van Court, subcontractors for steam fitting) appealed, 
the plaintiff and the other licnors having apparently abandoned the action. 


Argued before VAN BRUNT, P. J., and BARRETT, WILLIAMS, 
PATTERSON, and O'BRIEN, JJ. 


William T. Tomlinson, for appellants Kertscher & Markthaler. 
John C. Coleman, for appellants Bonner & Van Court. 
Charles B. Meyer, for respondent. 


O'BRIEN, J. The last payment, out of which the appellants in- 
sist their liens should be paid, by the terms of the contract, was 
due when the buildings were completed. By the complaint, and by 
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the answers, not only of the owner, but also of the defendant lien- 
ors, who are appellants here, the issue tendered was whether or not 
the work on the buildings was substantially performed in accord- 
ance with the plans and specifications. The confusion which has 
been introduced is due entirely to the failure to confine the proof to 
the issue thus presented. After the introduction of evidence by the 
lienors tending to support their contention of complete or substan- 
tial performance, and fearing that they might fail upon their proof, 
they were allowed. without an amendment of the pleadings, and 
against the objection of the owner, to offer evidence excusing the 
failure of the contractor to perform, and tending to show that the 
owner subsequently completed the buildings, and thus to shift their 
ground, and tender another issue, not presented by the pleadings. 
The case thus assumes a new phase, and we are referred to testi- 
mony in this voluminous record tending to show, as claimed by the 
lienors, that the owner, under a provision of the contract, gave no- 
tice to the contractors that, by reason of their failure to furnish a 
sufficiency of material and workmen, he elected, himself, to complete 
the work, and that he did so complete it, for an amount which is no- 
where proven or determined or found, but which, it is insisted, was 
less than the last payment due under the contract. In passing, we 
may remark, upon this question of performance by tbe owner, that 
assuming the evidence tends to show that in some way the owner 
put the buildings into a habitable condition, nevertheless such evi- 
dence does not prove, nor is there any finding, that the owner com- 
pleted them according to the plans and specifications; and if, as 
claimed by the lienors, the testimony tends to show they were com- 
pleted by the owner, we are unable, except in respect to one particu- 
lar,—viz. some trim work, for which he paid,—to determine in what 
manner or to what extent such work conformed to or deviated from 
the plans and specifications. Upon sufficient evidence the referee 
has found that the contractors did not complete, or substantially 
complete, the buildings; and therefore the conclusion follows, neces- 
sarily, that there was a failure to sustain the only issue which was 
tendered by the pleadings, eitheras between the plaintiff or the other 
lienors and the owner. In Elting v. Dayton (Sup.) 17 N. Y. Supp. 
849, which was an action brought by a builder to recover for work 
done under a contract, alleging full performance on his part, and 
wherein, the proof in this respect having failed, evidence of modifica- 
tion of the contract, or waiver, was offered by the plaintiff, by way 
of excuse, against the objection of the owner, such testimony was 
held inadmissible under the pleadings; the presiding justice of 
this court, who wrote the opinion in that case, saying: 

“An allegation in the complaint that the terms of a contract have been 
fully complied with does pot authorize proof that it has not been complied 
with, because of certain facts, in respect to which no mention is made in the 
pleadings. * * * The only issue tendered by a pleading containing this 
allegation is as to completion of the contract, not to excuses for nonper- 
formance. It might have been true that, upon a proper application made, 
the plaintiff would have been allowed to amend his complaint, and, if no 


objection had been taken to the admission of this testimony, that this court 
would have amended the complaint in order to support the judgment. But 
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in view of the fact that objection was taken to this testimony at the time 
of the trial, and upon the precise ground which is urged here, and exception 
taken to the overruling of the objection, the court cannot consider the plead- 
ings amended to conform to the proof.” 


The advantage of the rule which requires that a trial should be 
conducted, and a conclusion reached, secundum allegata et probata, 
is well exemplified in this case, wherein, after we depart from the 
point indicated by the pleadings, we are taken from a clear and 
open way into a labyrinth of bypaths, which the appellants’ counsel 
themselves have pursued, and which they now urge upon the court 
to follow, without any well-defined notion of where they will lead, 
but with the hope that a way can be found to reach a satisfactory 
destination. The referee has traveled over most of these, and with 
his account of the excursion we might well rest content, were it not 
that it is insisted that in one or two places, most fatal to the appel- 
lants, he lost his way. 

It is insisted that the contractors did not abandon the work, but 
were prevented by the owner from proceeding beyond October 11, 
1889, and therefore were entitled to recover, in any view of the 
case, upon a quantum meruit, whether the buildings were finally 
completed or not. If the right to recover were placed on this ground, 
and the evidence were sufficiently clear to support a finding that the 
contractors did not abandon the work, but were prevented by the 
owner from completing it, there might be some force in this conten- 
tion. But not only is there no finding, but the evidenceitself does not 
satisfactorily show, that, through any fault of the owner, the contract- 
ors were prevented from performing their contract. There was 
some evidence from which it appeared that, instead of cash, the 
owner substituted notes, which the contractors were obliged to have 
discounted, and that this, to some extent, embarrassed the contract- 
ors. But the latter did not claim or prove that the owner was 
not justified in giving the notice of his election to complete the work 
himself; all that appears being that, upon getting such notice, the 
contractors thereafter ceased to do any work upon the buildings. 

It is further insisted that the election by the owner to complete 
the work, whether rightful or wrongful, does not change the lienors’ 
rights; the argument being that if the building was substantially 
completed, under the contract, before the action was commenced, it 
matters not whether by the contractor, or by the contractor pro hac 
vice, in either event the lienors would be entitled to the benefit of 
the rule of substantial performance, whether such was the work 
of Schuback, the owner, or of Barron & Barron, the contractors. We 
do not assent to this proposition, because the lienors’ right was predi- 
cated upon the substantial completion by the contractor; and, if 
the owner rightfully elected to take the contractors’ place, the sub- 
sequent completion by him of the contract would present a case for 
the application of the rule laid down in Van Clief v. Van Vechten, 
130 N. Y. 577, 29 N. E. 1017, which is thus stated: 

“If nothing is due to the contractor, pursuant to the contract, when the 


lien is filed, and be abandons the undertaking without just cause, but the 
owner completes the building according to the contract, under a provision 


— . 
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thereof permitting it, the lien attaches, to the extent of the difference 
between the cost of completion and the amount unpaid when the lien was 
filed.” 


The lienors, however, did not base their claims upon any theory 
which would entitle them to the benefit of this rule, but upon the 
ground that the contractors had substantially completed; and such 
testimony as was offered, as already pointed out, not only introduced 
@ variance in the cause, but was not directed to showing a comple- 
tion of the contract by the owner according to the plans and specifi- 
cations. 

It is urged, however, that this latter burden was upon the owner, 
—to show what was done after he elected to go on with the work, 
and the cost thereof. But such is not therule. As said in Beards- 
ley v. Cook, 143 N. Y. at page 150, 38 N. E. 109: 

“The plaintiff was bound to show that an amount or pertion of the contract 
price which the defendant had stipulated to pay for the erection of the houses, 


equal to his claim or to the recovery, still remained in his bands, over and 
above what he had expended to complete them.” 


That case is an instructive one, because some of its features are 
like the case at bar, and some of the principles there enunciated are 
here directly applicable and controlling. In that case the defend- 
ant entered into a written agreement with the firm of Davis & Fay, 
builders, whereby they agreed to furnish all the materials and labor 
in the erection of two houses for the defendant, to be completed on 
or before January 1, 1891, for the sum of $6,381, to be paid in in- 
stallments as the work progressed and reached certain stages; the 
last payment, amounting to the sum of $2,181, to be made when the 
houses were completed. The plaintiff contracted with Davis & Fay 
to furnish for these houses the necessary interior and exterior trim 
and other materials; and, after performing a part of the work, he 
procured from the builders a written order upon the defendant, re 
questing the latter to retain and pay to the plaintiff, on the last pay- 
ment, the sum of $1,175, according to the terms of their contract 
with the plaintiff, which order was accepted by the defendant. As 
said in the opinion: 

“The builders never performed the contract, and never completed the 
houses. It may be that there was a sufficient excuse for nonperformance, 
but there is no finding on the subject, and it is not apparent in the proofs. 
There was a clause in the building contract to the effect that, in case they 
failed to complete the bouses and furnish the necessary materials and 
labor for that purpose, then the defendant might do it, and deduct the ex- 
pense of the completion from any sums unpaid upon the contract. The 
defendant did complete the houses under this provision of the contract. 
Whether with or without the consent of the builders is not now very 
material. But the learned trial judge refused to find that the builders 
failed to perform their contract, and the amount expended by the defendant 
in completing the houses, which was the most important element in ascer- 
taining what portion, if any, of the last payment, upon which the order in 
suit was to be paid over, became due to the contractors, has not been found. 
* * * The defendant elected to complete the performance of the contract 
himself, instead of insisting upon performance by the builders; and there- 
fore any part of the contract price, or of the last payment, if it remains in 
his hands after deducting the expense of completing the houses, is ap- 
plicable to the payment of the plaintiffs claim, and under such circum- 
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stances the certificate of the architect would not be necessary to enable the 
builders or the plaintiff to recover the balance remaining in the defendant's 
hands. But the ditticulty is that the learned trial judge apparently re- 
fused to go into these questions, or to find what the balance actually was, 
and it is not the province of an appellate court to attempt to spell out the 
facts from conflicting evidence.” 


Tn that case a recovery was had, but for insufficiency in the proof, 
part of which has been pointed out, the judgment was reversed and 
a new trial granted. Here, because the testimony was insufficient, 
the referee decided against the lienors, for reasons which are fully 
and ably stated in his opinion. We might have rested content with 
that opinion, were it not that we were impressed by the suggestion 
that had the owner fully completed the contract, according to the 
plans and specifications, there would probably have been a surplus 
remaining in his hands after paying for such completion, which, in 
justice, should go to the lienors. The answer to such suggestion, 
however, is that, in the absence of definite proof or findings, we are 
asked to guess or surmise as to whether the buildings were com- 
pleted by the owner according to the plans and specifications, the 
cost of such completion, and the difference, if any, between the 
amount unpaid on the contract, and the amount which it would cost 
to complete the buildings according to the plans and specifications. 
We cannot assume that it would not cost the full amount of the con- 
tract price to complete the buildings. It will thus be seen that if 
we disregard the pleadings, and, as urged by appellants, examine 
the record for the purpose of determining whether the lienors are 
entitled, upon any theory, to any amount, we must conclude, in view 
of the indefinite, unsatisfactory, and cloudy condition of the proof, 
that the lienors have not established their right to recover upon 
any theory, leaving no alternative but a dismissal of the complaint. 

As this appeal is presented after a second trial, in which the lien- 
ors were fully apprised of the grounds which would be urged against 
them, and as it is not claimed that they have other or different proof 
which might be available upon another trial, we do not see how the 
judgment, which is right upon the record, can be disturbed by us. 
We think, therefore, not only for the reasons stated by the referee, 
but for those which we have advanced as supplemental thereto, that 
the judgment should be aflirmed, with costs. AIl concur. 


RICH et al. v. TIFFANY et al. 
(Supreme Court, Appellate Division, Fourth Department. February 7, 1896.) 


1. Witts—BEQuEsts—RIGHT TO CONTEST VALIDITY. 

The provisions of Laws 1860, ¢c. 360, declaring that “no person having a 
husband, wife, child, or parent” shall devise or bequeath to certain cor- 
porations more than half his estate, are available to the heirs of a testator 
(after the death of his wife) who, having a wife, but no child or parent, 
makes a will coutravening the statute. 

2. SAME—BEQUESTS TO CHARITIES—VALIDITY—COMPUTATION, 

Whether a will giving to testator’s wife for life the income of the estate, 
with power to the executors to devote such part of the corpus of the estate 
to her support as they judge proper, with remainder to charitable corpora- 
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tions, violates Laws 1860, ¢c. 360, prohibiting the giving by will to certain 
corporations, by one having a husband, wife, child, or parent, of more than 
half his estate, is a matter for computation after the death of the wife. 


Appeal from judgment on report of referee. 

Action by John C. Rich and others against William B. Tiffany and 
others. From a judgment for plaintitf, defendant the Congrega- 
tional Education Society appeals. Affirmed. 


The undisputed facts in this case show that one Jonathan C. Taylor, who 
resided in the city of Rochester, died upon the 18th day of February, 1891, 
leaving a last will and testament and also a codicil thereto. By the provisions 
of his will he directed his executors to pay his just debts and funeral expenses 
aud to erect suitable gravestones to wark the final resting place of himself 
aud his wife, Harriet A. M. Taylor, if she should survive him. He also gave 
to his wife, for and during the term of her natural life, the income and profit 
of bis estate, both real and personal, but provided that, {n case such income 
and profit were jnsutticient to afford his wife a proper and suitable support 
aud maintenance, his executors could sell and dispose of so much of his per- 
sonal and real estate as might be necessary to provide for her personal comfort 
during her lifetime. He also gave, after the death of his wife, the sum of 
$1,000) to the First Congregational Church and Society of Northbridge, Mass., 
but by his codicil this bequest was changed into a devise of a certain wood 
lo, which he owned, in Sutton, Worcester county, Mass., the value of which 
ls conceded to be $750. All the rest and residue of his estate, both real and 
jersonal, he gave to the American College and Education Society, which is the 
same corporation known as the “Congregational Ldueation Society,” its name 
baving been changed by chapter 81 of the Acts and Resolves of Massachusetts 
for the year 1894. Mrs. Taylor, who was 70 years, 6 months, and 16 days 
old at the death of ber husband, survived the latter for a period of about 3 
years. During her widowhood the executors expended for her support and 
Maintenance nearly $1,175 each year, about $300 of which sum was derived 
from the net jncome of the estate, Which consisted, in the main, of two houses 
and lots in the city of Rochester, valued at about $8,000 each, and upon one 
of which there was a mortgage inecumbrance of $2,900. Lhe testator died 
leaving neither father, mother, brother, sister, nor child, nor the descendant 
of any child; and this action is brought by the plaintiffs, who, with the de 
fendants other than the two corporations, are the heirs at law of Mr. Taylor, 
to obtain partition of the real estate of which he died seised, upon the theory 
that the defendant the Congregational Education Society is not entitled to take 
the entire residuum of his estate under the fifth clause of his will, for the 
reason that it is in violation of the statute of 1800. 


Argued before HARDIN, P. J., and FOLLETT, ADAMS, GREEN, 
and WARD, JJ. 


Horace McGuire, for appellant. 

Charles A, Widener, for respondents Rich et al. 

Charles M. Williams, for respondent Congregational Church and 
Society. 


ADAMS, J. The facts above recited seem to present two ques: 
tious for our consideration, and these are: First, is this will, so 
far as the devise of the appellant is concerned, within the condem- 
nation of chapter 360 of the Laws of 1860? and, second, did the 
court below adopt the correct method of ascertaining that fact? It 
ls conceded by all the parties that the appellant is one of the corpora- 
a referred to in the statute just mentioned, which reads as fol- 
OWS: 


“No person having a husband, wife. child or parent shall, by his or her last 
Will and testament, devise or bequeath to any benevolent, charitable, literary, 
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scientific, religious or missionary society, association or corporation, in trust 
or otherwise, more than one-half part of his or her estate after the payment 
of his or her debts, and such devise or bequest shali be valid to the extent of 
one-half and no more.” 

As has been stated, the testator left a wife, but none of the other 
kindred specifically mentioned in this statute; and the first query 
which presents itself to our minds is whether or not the respond- 
ents, whose relationship to the testator was very remote, are in a 
position to avail themselves of its provisions. In the case of 
Church of Redemption v. Grace Church, 68 N. Y. 570, 582, it was held 
that, to enable a person to make inquiry into an excess on the part 
of a corporation in its accumulation, he must be in a position to 
claim an interest in the property, if it is adjudged that the corpora- 
tion may not. And in discussing the same question, which arose 
under the statute of 1848, Rapallo, J., in the case of Stephenson v. 
Short, 92 N. Y. 433-441, says: 

“Conceding that the purpose of the two-months clause is to prevent the 
testator, when in extremis, from devoting his estate to charitable or religious 
purposes, to the disinheriting of his kindred and heirs, and that it is intended 
for their protection, we find nothing to indicate that it ever was the policy of 


the legislature of this state to contine that protection to the wife, children, or 
parents of the testator.” 


We also discover that this question has been expressly adjudi- 
cated in at least two instances, by the supreme court of this state 
(Harris v. Slaght, 46 Barb. 470; McKeown v. Officer [Sup.] 6 N. Y. 
Supp. 201), and that, in the case last cited, an appeal to the court of 
appeals was dismissed without any expression of disapproval by 
that court of the conclusion reached by the court below upon this 
feature of the case (127 N. Y. 687, 28 N. E. 401). In the Faver- 
weather will case (Trustees v. Ritch, 36 N. Y. Supp. 576), recently 
decided by the general term of the first department, the learned pre- 
siding justice appears to entertain a different view of the scope 
and meaning of this statute; but, inasmuch as the view expressed 
by him was not necessary to the decision of that case, it cannot be 
revarded as an authority in conflict with those already cited. 

We conclude, therefore, that the respondents, inasmuch as they 
are the heirs at law of the testator, having an interest in his estate, 
provided they make good their contention, are entitled, by reason of 
their relation, to avail themselves of the provisions of the statute in 
question, however remote their relationship may have been. Hav- 
ing reached this conclusion, we are unable to discover any error in 
the method adopted by the learned referee in determining the value 
of the testator’s estate. Had the testator given to his wife simply 
a life estate, with the remainder over to the appellant, the rule con- 
tended for by the learned counsel for that corporation would, un- 
doubtedly, have been the correct one to have applied, because, in 
that case, it would have been proper to have ascertained the value 
of the testator’s estate at the time of his death, and also the value 
of the life estate, which was easily ascertainable by the aid of the 
annuity tables. Hollis v. Theological Seminary, 95 N. Y. 166. 
But here the testator not only left his widow a life estate, but he 
gave to his executors discretionary power to devote such portion 
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of the corpus of the estate as, in their judgment, would be reason- 
able for her proper support and maintenance. What portion was 
necessary or proper for that purpose could only be ascertained by 
experience, and it follows, therefore, that a computation must neces- 
sarily be deferred until the death of the widow, because no possible 
basis could be furnished therefor at any previous time. At all 
events, the late general term of the fifth department, in Re Teed, 59 
Hun, 68,12 N. Y. Supp. 642, and 76 Hun, 567, 28 N. Y. Supp. 203, 
established the rule adopted by the referee, in a case the circum- 
stances of which were very similar to those in the present case, 
and we are content to follow the rule there established. 

The views thus expressed lead to an affirmance of the judgment 
appealed from, with costs to the respondents to be paid out of the 
estate; and, inasmuch as the appeal, so far as it affected the Con- 
gregational church and society, was expressly waived upon the 
argument, we think that that respondent should also have a sepa- 
rate bill of costs from the same source. | 

Judgment aftirmed, with costs to the plaintiffs (respondents), to 
be paid out of the estate, and a bill of costs to the Congregational 
church and society, also payable out of the estate. All concur. 


WHITLOCK vy. TOWN OF BRIGHTON. 
(Supreme Court, Appellate Division, Fourth Department. February 7, 1896.) 


lL Derective Hiauways—LiaBILIty OF TOWN—EVIDENCE. 

In an action for injuries caused by a defect in a highway, though the 
complaint allege that the commissioner had in his possession adequate 
funds, or the means to procure the same, to defray the expenses of repairs, 
plaintiff need not athrmatively prove such fact. 

2% SamE—Want or Funps To Repatr. 

That, at the tine of an injury caused by a defect in a highway, the high- 
Way commissioner was without funds to repair, does not exempt the town 
from liability, where the defect Las existed for upward of a year, to the 
knowledge of the commissioner. 

& Sane. 

To exempt a town from Wability for injuries caused by a defect in a 
hishway which had existed for upward of a year, on the ground of a waut 
of means in the hands of the highway commissioner to repair the defect, 
the town must show that the culmmmissioner attempted to avail himself of 
the right given by Laws 1890, c. 56S, § 10, as amended by Laws 1892, ec. 
056, to make the repairs, with the consent of the town board, the ex- 
penditure for which would have been a claim against the town, which it 
Would have been obliged to reimburse him for. 


Appeal from circuit court, Monroe county. 

Action by Catherine A. Whitlock against the town of Brighton. 
From a judgment entered on a verdict in favor of plaintiff for $3,000, 
and from an order denying a motion for a new trial, defendant ap- 
peals, Affirmed. 

On the 21st day of January, 1898, the plaintiff was walking along one of the 
highways in the town of Brighton. ‘here had been a heavy fall of snow the 
ight before, reinforcing snow already upon the ground; and, as she reached 
4 bridge over one of the streams crossing the highway upon which she was 

Walking, she was overtaken by a gentleman in a sleigh, driving bis horse 
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upon a trot. As she stepped out of the beaten path to allow him to pass, 
her foot and leg passed through a hole in the bridge, and she received the 
{injuries of which she complains. ‘The hole detained her leg in the bridge so 
that she could only be released therefrom by the gentleman’s going to the 
neighbors, and obtaining an ax and cutting away a portion of the wood of 
the bridge. The evidence tended to show that the hole had continued in the 
bridge, in practically the same condition as it was at the time of this injury, 
since some time in the fall of 1891, and that the commissioner had been no- 
tified of its existence, and the necessity of reparation. It also appeared that 
after the plaintiff’s injuries an abcess formed upon the injured member, which 
was subsequently lanced. but it continued to discharge, and was treated by 
a physician for nearly two months, and that during the greater portion of 
this time she was confined to her bed, and suffered to such an extent that 
at one time her life was despaired of. 


Argued before HARDIN, P. J., and FOLLETT, ADAMS, GREEN, 
and WARD, JJ. 


Theodore Bacon, for appellant. 
William F. Cogswell, for respondent. 


ADAMS, J. It was incumbent upon the defendant, through its 
commissioner of highways, to employ all reasonable efforts to keep 
its highways and bridges in a proper state of repair; and this ac- 
tion is brought upon the theory that the defendant has been guilty 
of an omission of its duty in this regard. The question of the de- 
fendant’s negligence, as well as that of any want of care on the part 
of the plaintiff which may have contributed to the injury of which 
she complains, was submitted to the jury, as was also the question of 
the extent of the plaintiff's injuries; and, as the evidence in the case 
is ample to justify the conclusion reached, their verdict must be re 
garded as controlling upon these issues. Several questions, how- 
ever, are presented upon this appeal which arise upon exceptions 
taken during the progress of the trial, and more particularly to cer- 
tain portions of the charge of the learned trial justice, and to his 
refusal to charge in accordance with the various requests made by 
the defendant's counsel. 

The exception upon which the defendant apparently relies with 
some confidence, and the only one which we think requires any espe- 
cial consideration from this court, is that which relates to what was 
said by the trial justice in regard to the liability of the defendant, 
in view of the fact that it was claimed the evidence showed the 
commissioner was not in possession of any funds available for high- 
way reparation, although it is quite likely that the same question 
was involved in the defendant’s motion for the dismissal of the 
complaint at the close of the evidence. It appears that the plain- 
tiff's complaint contains an allegation that the commissioner of 
highways had in his possession adequate funds, or the means to 
procure the same, to defray the expense of proper repairs to the 
bridge in question. This, however, did not require that the plain- 
tiff should affirmatively establish the facts pleaded, because, as had 
been repeatedly held, the want of funds or the means of procuring 
the same is always a matter of defense. Bidwell v. Town of Mur- 
ray, 40 Hun, 190; Getty v. Town of Hamlin, 46 Hun, 1; Hover v. 
Barkhoof, 44 N. Y. 113-118; Clapper v. Town of Waterford, 131 N. 
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Y. 382, 30 N. E. 240. In other words, to relieve the defendant from 
lability to one who has been injured by neglect of its highway com- 
missioner to repair a defect known by him to exist in a public high- 
way, it is not sufficient to show that the commissioner had no funds 
in his possession wherewith to cause the necessary repairs to be 
made, but it must also be shown that he had sought, through the 
proper channels, to procure the same. It did appear upon the trial 
of this action that at the time this accident occurred the commis- 
sioner was not in possession of any funds with which to repair the 
defect in this bridge; but it also appeared that the defect had 
existed for upward of a year prior to the accident, and that the 
commissioner had actual knowledge of its existence. With these 
facts established, it is hardly sufficient to say that the necessary 
funds were lacking at the time the plaintiff received her injury, for 
it is manifest that at some time during the existence of this defect— 
that is, within a year preceding the accident—the commissioner 
must have been possessed of ample means to repair the same; and 
this, of itself, would seem to be a perfect and complete answer to 
the claim which is now made. But, were this not the case, the op- 
portunity to obtain sufficient funds for such purpose was clearly 
available to him. The learned trial justice, in that portion of his 
charge which is criticised, said to the jury that where a commis- 
sioner discovered that a bridge needed repairing, and had no funds 
in his hands for that purpose, he might apply to the town board for 
permission to repair it, and, if the town board gave its permission, 
he might pledge the credit of the town for such repairs. Strictly 
speaking, the last part of this statement was possibly a trifle inac- 
curate, but the court doubtless had in mind the provisions of the 
statute which enable the commissioner, with the consent of the 
town board, to make such repairs as are necessary to the highways 
and bridges within his territorial jurisdiction, although he has no 
funds available therefor; and, had he taken this step, the expendi- 
ture made by him would have been a claim against the town, which 
it would have been obliged to reimburse him for. Laws 1890, c. 
068, § 10, a8 amended by Laws 1892, c. 686, p. 2183. Thus, it will 
be seen that practically the credit of the town is pledged for the 
expense of necessary repairs. Having this means at his command, 
it was obligatory upon the defendant to show that he had availed 
himself of it; and, failing so to do, it was clearly a neglect of a 
duty which was owing to this plaintiff, as well as to every other 
person who had occasion to travel over this bridge. Warren y. 
Clement, 24 Hun, 472, and cases there cited. We conclude, there 
fore, that the learned trial justice committed no error in submitting 
this question to the jury, and that no sufficient reason is presented 
for disturbing the verdict rendered. The judgment and the order 
appealed from should consequently be affirmed. 
Judgment and order affirmed, with costs. AJIl concur. 
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(1 App. Div. 251.) 
ARCHIBALD v. NEW YORK CENT. & H. R. R. CO. 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


1, EJECTMENT—DEFENSES. 

Where defendant in ejectment was in possession of the premises when 
the action was brought, plaintiff’s right to recover cannot be defeated by 
the fact that defendant afterwards abandoned the possession. 

2. ADVERSE PoOssEssION—CONSTRUCTIVE POSSESSION. 

Code Civ. Proc. § 369, declaring that an occupation of part of the premises 
described In the instrument under which the occupant claims shall be 
deemed an adverse possession of the whole, does not apply to a grant to 
a railroad company of land under water, consisting of a series of strips 
extending a distance of 140 miles; but the adverse possession will In such 
case be confined to the portion actually occupied by the grantee. 


8. TENANCY IN COMMON—RIGHTS OF COTENANTS INTER SE. 

Where, pending an action to compel a railroad company to remove its 
track from land in which plaintiff owned an undivided interest, defendant 
purchased the title of plaintiff’s cotenants, a judgment directing the re 
moval of the track was erroneous, neither party having the right to ex- 
clusive possession. 


Appeal from special term. 

Action by Mary H. Archibald against the New York Central & 
Hudson River Railroad Company for the recovery of land, and to 
compel defendant to remove its tracks and appurtenances ticroupon: 
From a judgment for plaintiff, defendant appeals. Modified. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART: 
LETT, and HATCH, JJ. 


Frank Loomis, for appellant. 
R. E. & A. J. Prime and Mr. Burns, for respondent. 


CULLEN, J. This action is, or, to speak more accurately, should 
be, in ejectment to recover the possession of two plots or parcels of 
land adjacent to the line of defendant’s railroad, one on the easterly 
side and the other on the westerly side. The plaintiff, besides seek- 
ing to recover possession of the premises, also sought, as equitable 
relief, that the defendant should be decreed to remove its tracks and 
structures, and restrained from further maintaining them. No ob- 
jection was taken as to the form of the action, and no complaint 
is made as to the equitable relief granted, except as to the first 
parcel, and that not based on the question of the form of the action, 
but on the respective rights of the parties as tenants in common. 
This objection will be noticed hereafter. 

The defendant, by its answer, did not deny the plaintiff's title to 
the second or westerly plot, but it denied that it was in possession 
thereof or claimed title thereto. The evidence on this subject shows 
that, at the time of the commencenient of the action, the defendant 
at least maintained on the premises a flagman’s shanty. This was 
sufficient to justify the institution of the action, and the fact that 
the defendant abandoned its possession, by removing the shanty, 
subsequent to the commencement of the action, could not defeat the 
plaintiffs right to recover. The plaintitf alleged title to an un- 
divided half of the first or easterly plot. The defendant denied the 
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title of the plaintiff, and set up title in itself to the whole plot. 
It is unnecessary to recite at length the plaintiff’s chain of title. 
It is exactly of the same character as the title of the defendant in 
the case of Railroad Co. v. Aldridge, 1385 N. Y. 83, 32 N. E. 50. The 
land was originally under water, the defendant’s railroad at this 
point being constructed in the river. The record title under which 
the defendant claims is the same grant as that discussed in the 
case cited. The title of the plaintiff in this case, like that of the 
defendant in the case cited, is deduced from a grant of the land 
commissioners, antedating the grant to the railroad company. The 
tights of the respective parties under these sources of title have 
been definitely settled by the decision of the court of appeals in 
the Aldridge Case, and the decision in the case of Saunders v. Rail- 
road Co., 185 N. Y. 613, 32 N. E. 54. I see no criticism to be made 
on the chain of plaintiff's title, save the claim that the later deeds 
were void for champerty. The only ground which is now left open 
to the defendant, on which to sustain its own title, is that of ad- 
verse possession. The learned trial court found the fact against 
the defendant on this claim. An examination of the evidence not 
only justifies this finding of the trial court, but shows that, on the 
conceded facts, the finding could not have been otherwise. To 
make out the claim of adverse possession it was necessary for the 
defendant to show continuous occupation and possession, for a 
period of 20 years, of the premises in dispute. Assuming that it 
went into possession of the property, by filling it in, when it built 
its station in this part of the town it erected a fence along its old 
nght of way and the limit of the premises to which it had title by 
conveyance. The only structure to the east of that line was the 
ticket office, which was situate to the south of the lands in dispute. 
Thus, during all the time that the station was maintained, a period 
of seven or eight years, the defendant had no occupation of this 
land. On the removal of the station, a freight house was erected 
on the site of the old ticket office, and, of course, this building also 
was not on the locus in quo. In fact, the evidence shows that there 
¥as no physical possession of the lands in dispute from the time of 
the erection of the station until the defendant laid a track and 
erected a derrick on the lands. The time of this entry by the de- 
fendant is not distinctly settled by the testimony of any witness. 
The closest approximation to the time is given by one of the plain- 
tis witnesses, who fixes it as after the first deed to the plaintiff. 
Adverse possession is an affirmative defense, and it was incumbent 
on the defendant to show clearly the time during which it was in 
‘cupation of the premises. But, during the seven or eight years 
that the station was maintained at this point, clearly it was not in 
possession of the premises in suit, and this period alone is sutti- 
Cent to destroy its claim of 20 years’ possession. The only answer 
that can be made to this is that, under section 369 of the Code, 
under an occupation of some part of the premises described in a 
Written instrument, all the premises included in it are deemed to 
have been held adversely, and hence it is claimed that the occupa- 
V.387N.Y.8.00,2——-22 
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tion by the defendant of the land to the south, by the construction 
of its freight and ticket depot, and its construction of tracks, was 
in law an occupation of the premises in dispute. This rule has no 
application to possession or occupation under a grant of the nature 
of that to the defendant. The grant assumed to convey to the de- 
fendant all the plots of land shown on the new map of the route of 
its railway from Westchester county to Rensselaer, both inclusive. 
While the conveyance mentions “lots,” the map of the defendant, 
on which the conveyance was based, so far as put in evidence in 
this case, shows that there were no plots, but a single continuous 
strip from headland to headland. If so, it is a series of strips extend- 
ing about 140 miles along the Hudson river. Under the defendant’s 
claim, an occupation of the land at Yonkers would operate as an 
adverse possession, in its favor, of land at Troy. The language of 
this provision of the Code is misleading. If it is to be construed 
that the occupation of a portion of the premises described in a 
conveyance operates as constructive possession of the whole, re 
gardless of the character of the land and the connection of various 
parts of it, one with the other, it would be entirely possible, not 
only that 2, but 20, persons could establish an irrefragable title at 
law, by adverse possession, to the same plot, which had never been 
in the actual possession of any one of them; and it would be dif- 
ficult, if not impossible, to determine to which of the parties posses- 
sion should be awarded. The difficulty thus suggested is not imag- 
inary. It occurred in the case of Improvement Co. v. Hendrickson, 
139 N. Y. 440, 34 N. E. 1057. B. owned a farm, and conveyed a 
strip of it to an adjoining neighbor Br. Br. conveyed this strip with 
his own farm, which it abutted, and through mesne conveyances 
the title finally vested in the defendant. B., after his conveyance 
to Br., ignoring that deed, conveyed his whole farm to H., and by 
a series of conveyances that title was vested in the plaintiff. Each 
party and his predecessors had continuously occupied the land re- 
spectively conveyed to them, except the premises in dispute, which 
consisted of a piece of woodland. Each, therefore, claimed that he 
was in constructive possession of such strip. The case was decided 
in favor of the defendant, on the ground that, before the plaintiff 
took its title, the tract claimed by the defendant had been occupied 
and managed as a separate tract. The court say: “The case is not 
free from doubt, but we think the best reason can be assigned for 
the affirmance of the judgment, and it therefore should be affirmed,” 
—a frank acknowledgment of the difficulty created by the statute. 
There is, however, another case to be noted, on the question of 
constructive possession,—that of Thompson vy. Burhans,. twice in 
the court of appeals (61 N. Y. 538, and 79 N. Y. 93). The plaintitf 
claimed under a tax sale of some 25,000 acres, and entered into 
possession of a few acres, and cut logs there, and built a shanty. 
The same learned judge that delivered the opinion in the Hendrick- 
son Case wrote in this: 

“But it is claimed by the plaintiff that his possession in the southeast quar- 


ter, under his deed claiming title to the whole, gave him constructive pos- 
session of the whole. This claim is not sustained by any authority, and not 
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well founded. This township of over 25.000 acres was not one farm. It 
never would and never could be used as such. The balance of the whole town- 
ship was not, and could not be. used in connection with the cleared portion 
for any purpose appertaining thereto. The furthest that any case has gone 
which has come under my notice is to hold that where a person claims tide 
under a deed, and thus has color of title to a farm, or a lot of proper size to 
be possessed for a farim, or to be managed or used in a body, according to the 
custom and business of the country in which it is situated, and {s in pas- 
session of a portion of the same, then he is constructively in possession of 
the whole. This rule has never been applied to a tract of land containing 
thousands of acres.” 


The rule thus enunciated must be held to govern any possession 
or occupation under the defendant’s grant. From its enormous 
extent, and the character of the lands granted, lying under water, 
the premises could not be used, cultivated, improved, or occupied as 
an entirety. Any adverse possession that the defendant has ac- 
quired under such a grant must be strictly confined to so much of 
the lands granted as it has been in actual, physical occupation of. 

The testimony of one of the witnesses for the plaintiff shows that 

the first physical occupation of any part of the locus in quo was 
after the deed from Mary E. Burr to the plaintiff. Hence, that 
deed of conveyance, if the witness was credited, was not cham- 
pertous, If the subsequent deeds of the plaintiff to Knitfen, and 
Kniffen back to the plaintiff, be regarded as champertous, of course 
the only effect is that the plaintiff may stand on the title acquired 
by her from the conveyance by Burr. We think, however, that so 
much of the judgment as directs the defendant to remove from 
the first piece of land all tracks, derricks, and other buildings and 
contrivances is erroneous. The defendant, pending the trial of the 
action, acquired the title of the plaintiff's tenants in common, and 
thus at the time of the judgment was itself a tenant in common 
with the plaintiff. Neither had the right to exclusive possession, 
and the defendant should be no more entirely ousted than the plain- 
tiff, Because there are railroad appliances on the land, we do not 
see that that prevents a common occupancy by the plaintiff. The 
case of Muldowney v. Railroad Co., 42 Hun, 444, does not support 
this judgment. In that case the judgment did not turn the railroad 
company out, but, on the contrary, left it in sole possession, and 
decreed that it should pay an annual sum to the cotenant. Hence, 
In this respect, it entirely differs from the judgment before us. 
Nor is there any necessity for our secking some new or extraordinary 
remedy for the plaintiff. The very fact that the defendant occupics 
the land with tracks and railroad appliances puts it at the plain- 
tiffs mercy. 
The judgment appealed from should be modified, by striking there- 
from all provisions for the removal of defendant's tracks and ap- 
purtenances from parcel No. 1, and, as moditied, affirmed, without 
costs. All concur, 
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{1 App. Div. 273.) | 
THOMPSON v. HICKS et al. 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


1. LIABILITY OF ExecuTORS—DEFAULT OF COEXECUTOR. 

Testatrix left to defendants and one T., her executors, a sum sufficient 
to realize a certain annuity bequeathed to plaintiff, directing the executurs 
to invest the principal sum, and pay the income thereof to plaintiff. De- 
fendants thereafter gave money to ‘I. from the funds of the estate to 
invest in bonds for the benefit of plaintiff, which sum T. converted to his 
own use, defendants making no effort to see that he performed his obliga- 
tion. Held, that defendants were chargeable with whutever loss plaintiff 
sustained. 

2. SAME—SETTLEMENT OF ACCOUNTS—LIABILITY AS TRUSTEES. 

Defendants paid to T., their coexecutor, money to be invested in bonds 
for the purpose of realizing an annuity bequeathed to plaintiff by testatrix, 
crediting themselves with such sum in their account presented on final 
settlement; and the decree on such settlement directed that the amount 
mentioned in the account “as cash paid to T., * * * and now held by 
him,” be hereafter held by the executors, and invested for the payment 
of the annuity. Held, that such decree charged defendants with the fund, 
and rendered them Hable as trustees for any misappropriation thereof by 
T., unless they could show that the same occurred through no dereliction 
of duty on their part. 

8. SAME. 

Testatrix left to her executors in trust a sum sufficient to realize a cer- 
tain life annuity bequeathed to plaintiff. The annuity having been long 
unpaid, plaintiff sued the surviving executors, alleging that they had failed 
to invest the fund or pay the annuity, and had appropriated the same to 
their own use, and prayed judgment for the installments of the annuity un- 
paid. Held, that the court was authorized to render a judgment charging 
the executors as trustees with the principal sum, and providing for pay- 
ment of the annuity during plaintilf’s life. 


Appeal from special term. 

Action by Isaac Thompson against George F. Hicks and another, 
individually, and as sole surviving executors and trustees under 
the will of Mary Jewett, deceased, to compel defendants to pay over 
unpaid portions of an annuity bequeathed to plaintiff by testatrix. 
From a judgment for plaintiff, entered upon the decision of the 
court without a jury, and from an order amending the complaint 
on the trial, defendants appeal. Modified. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


David Wilcox, for appellants. 
Charles L. Hubbel, for respondent. 


HATCH, J. It appeared upon the trial that testatrix, Marv 
Jewett, died on January 31, 1887, leaving a last will and testament, 
whereby she constituted the defendants and one Benjamin K. True 
executors and trustees thereof. The will was duly admitted to 
probate, and said persons duly qualified as such executors. The 
questions that arise upon this appeal relate to the ninth clause of 
the will, which reads: | 

“Ninth. I give and bequeath to my executors and executrix, in trust, so 


much and such a sum of money as will enable them to invest the same 
(which they are hereby directed to de), and keep the same invested, and 
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therefrom produce a net sum of sixty dollars per year, which sum I hereby 
give and bequeath to the colored man, Isaac Thompson, now living with me, 
and which sum I direct to be paid to him in quarterly payments during his 
natural life; and the principal sum so invested I give and beyueath to the 
herein mentioned Benjamin K. ‘True and to Allen Prescott True, share and 
share alike, or, in case of the decease of either of them before me, then to 
the survivor of them.” 

In the course of administration of the estate, the funds, as re- 
ceived, were placed in bank to the credit of the estate, checks upon 
which were payable only when signed by two of the trustees. 
About May 9, 1887, it was determined by the trustees to invest the 
sum of $1,500 for the purpose of securing payment of the annuity; 
and on that day the defendant George F. Hicks and True drew 
and signed a check, upon the estate account, for the sum of $1,500, 
and the same was delivered to True for the purchase of United 
States bonds. True never invested the money in any securities, 
but converted the same to his own use. He paid a part of the 
apnouity irregularly, in small amounts, and died insolvent, about 
December, 1891. On October 30, 1888, a judicial settlement of the 
accounts of the executors was had before the surrogate of Rich- 
mond county. In the account as presented, the executors credited 
themselves with the sum of $1,500, and for the “amount set apart 
for annuity of Isaac Thompson as per Schedule E, ist.” There- 
upon the court entered a decree settling the accounts, and directed 
“that the sum of fifteen hundred dollars mentioned in Schedule E, 
Ist, of the account of said executors and executrix, as cash paid 
to Benjamin K. True, executor, for purchase of United States bonds, 
being the amount set apart for the purpose of raising the sum of 
sixty dollars per annum for Isaac Thompson, and now held by 
Benjamin K. True, be hereafter held by said executors and execn- 
trix as trustees under and pursuant to the trust created by the 
ninth clause of the will of said testatrix, and that said sum be in- 
vested by them forthwith according to law, in the name of said 
executors and executrix, as such trustees, and kept invested in their 
hames to answer the terms of said trust.” Up to the time of en- 
tering this decree, neither of defendants has interested himself 
in the slightest to see that True executed the commission by in- 
Yestment of the funds intrusted to him. After the entry of the 
decree, defendant George F. Hicks, acting for himself and his co 
executor, demanded the money of True or its investment, but did 
bot produce compliance with either demand. About May 21, 1889, 
Thompson instituted proceedings to punish True for contempt 
for failure to comply with the decree directing him to invest the 
Money. This seems not to have proceeded beyond an order to 
show cause and its service, and no adjudication was had thereon. 
The court below found that defendants and True had neglected to 
lavest the money and produce the annuity, and that the defend. 
ants were negligent in not calling True to account, and attending 
to the investment of the money in the bonds, and adjudged that 
they be charged as trustees with the sum of $1,500; directed that 
said sum be forthwith invested so that it shall produce a net income 
of $60 per annum, which sum shall be paid to plaintiff during his 
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natural life, in quarterly payments, beginning January 1, 1895; 
and that plaintiff have judgment for the unpaid annuities and costs, 
amounting in the aggregate to $389.35. 

It thus appears from the evidence and findings that the money 
which was paid to True came from the possession of the defend- 
ants, and was paid to him from the funds of the estate, in pursuance 
of an agreement made by defendants so to do. The case is there 
fore brought within the rule that where the executor or trustee 
sought to be charged has received the funds of the estate, and vol- 
untuarily delivers them over to an associate, or does any act by which 
they were brought under the sole control and management of the 
latter, where otherwise he would not have received them, such ex- 
ecutor or trustee so delivering the funds is liable for any loss that 
may be sustained as a consequence of such act. Croft v. Williams, 
88 N. Y. 384: Bruen v. Gillet, 115 N. Y. 10, 21 N. E. 676. We find 
no case, upon the facts here presented, where this rule has been 
departed from. The evidence disclosed that True was a broker, 
and dealt in the securities in which it was proposed to invest the 
money. There was no reason or excuse for delay in making the 
investment, and it seems to have been expected that it would be 
done at once; yet, in the continual presence of this expectation, de- 
fendants did nothing, either by way of insistence or suggestion that 
True perform the obligation charged upon him and them, but re- 
mained perfectly passive in the matter, until aroused to action by 
the decree of the surrogate, nearly 18 months later. Even then 
no decisive steps were taken. The cestui que trust was making 
his wants known crudely, but plainly, and with little light regarding 
his legal rights. True failed to pay the annuity promptly, sent one 
worthless check, and it was only by the most persistent effort that 
anything was forced from him. At some time, about this period, 
he must have been paid his fees as executor, amounting to $1,000; 
and this payment must have come through defendants, as it does 
not appear that any moneys of the estate were collected by True 
individually, and money could only be obtained from the bank on 
the signature of two. With this condition of ignorance on the part 
of the cestui que trust, and evidence of financial weakness on the 
part of True, defendants were called upon to exercise prudence, care, 
and diligence commensurate with known conditions for the protec- 
tion of this fund. By no reasonable construction can we say that 
they did. On the contrary, there was a laxness and inattention 
to a plain duty, which led the court below to a finding of negligence 
in discharge of their trust, and we think this finding is supported 
by the evidence. It is sought to defeat this conclusion by the claim 
that the decree of the surrogate is conclusive respecting the de- 
livery of the money to True, and exonerates defendants from lia- 
bility on account thereof. By the Code of Civil Procedure (section 
2742), a judicial settlement of accounts by a surrogate’s court is 
made conclusive of four things: First, that the items allowed to 
the accounting party for money paid to creditors, legatees, next of 
kin, necessary. expenses and services, are correct; second, that the 
party has been charged with all interest on money embraced in the 
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account for which he is legally chargeable; third, that the money 
charged as collected on debts stated in account is all that was 
collectible; fourth, that allowances for decrease and charge for in- 
crease in value of property were correctly made. We find noth- 
ing here which settles conclusively that True alone was chargeable 
with this money. So far as the account appears, it does not show 
that True had the money, and defendants are simply credited with 
the sum set apart. The decree recites that the schedule shows 
cash paid to True for the purchase of bonds, and recites that he now 
holds it. But these recitals do not have the force, nor are they 
intended to have, of relieving defendants from responsibility in con- 
nection with the fund, or of thereafter preventing inquiry as to how 
this fund came in True’s hands, and nothing in the statute gives 
it such effect. The substantial effect of the decree is to charge 
defendants as trustees with the sum, and direct its investment to 
answer the terms of the trust. The force of this unexplained is 
to charge defendants with the fund. They are not to be exonerated 
by showing that True had the money, unless they go further, and 
show that he came by it under such circumstances as charge him 
alone, or that they have been guilty of no dereliction of duty re- 
specting it. In re Niles, 118 N. Y. 547, 21 N. E. 687; 1 Perry, 
Trusts, §§ 417-419; 1 Lewin, Trusts, §§ 263-266. If such be the 
fact, it is idle to say that the decree is conclusive of plaintiff's right 
to show that in fact defendants are alone responsible for the money 
being in True’s hands. 

It is further claimed that no power to amend the complaint ex- 
isted in the court. It is true that the complaint was framed upon 
the theory of a recovery for the annuities due and unpaid. Such 
is its prayer for relief. But all the facts were pleaded which en- 
titled plaintiff to a recovery, and the relief granted was fairly within 
the scope of the issue. The parties tried the action upon the theory 
that defendants were to be charged for the money sufficient to pay 
the annuity or be relieved entirely. All the evidence was intro- 
duced without objection, and the court was authorized to permit 
any judgment consistent with the complaint and embraced in the 
issue. Code Civ. Proc. § 1207; Hale v. Bank, 49 N. Y. 626; Thacher 
v. Association, 46 Hun, 594. 

The complaint alleged, in its seventh paragraph, that defendants 
had failed and neglected to invest the money or pay the annuity, 
and had illegally appropriated the money to their own use and 
benefit. This alleged negligence and the amendment allowed did 
not change the cause of action. It embraced a new allegation of 
negligence, but did not bring in a new cause of action. It was 
therefore within the power of the court to allow it. Davis v. Rail- 
road Co., 110 N. Y. 646, 17 N. E. 733. If it were otherwise, it does 
not appear that defendants objected to the order amending the com- 
plaint. The order recites that the application to amend was made 
upon the trial in order to conform it to the evidence and facts. For 
aught that appears, defendants consented to the amendment, and 
they cannot now be heard to object thereto. 

While we reach the conclusion that the defendants are charge- 
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able with the annuity secured to be paid by the terms of the will, 
we think the judgment itself is unnecessarily onerous in compelling 
the investment of this fund. The will provides for the payment of 
the annuity during plaintifi’s life, and upon his death the principal 
sum is to be divided between Benjamin K. True and Allen Prescott 
True, share and share alike. As between Benjamin K. True and 
these defendants, no claim can be made for his distributive share; 
and, so far as the present controversy is concerned, it is not neces- 
sary to determine, nor could it be from the present record, what 
the rights of Allen True are. It is sufficient now to provide for 
the payment of the annuity, and this may be done by a modification 
of the judgment providing that defendants give a suitable bond, 
secured by a mortgage, upon unincumbered real estate, for the pay- 
ment of the annuity, in lieu of the investment of the $1,500. This 
modification has the sanction of authority. Earle v. Earle, 93 N. Y. 
104. 

Judgment appealed from should be modified as above, security to 
be approved by a justice of the supreme court, and, as modified, af- 
firmed, with costs. All concur. 





(15 Mise. Rep. 625.) 
WHELAN et al. v. GORTON, 
(City Court of New York, General Term. February 7, 1896.) . 


1. PRACTICE—PRODUCTION OF WILL. 

On the issue as to the validity of a dying gift by testator, consisting of 
deposits in a savings bank, to the scrivener of his will, at the time of the 
execution of the will, the only evidence in support of the gift was the tes- 
timony of a witness to the will and of the scrivener. Held, that counsel 
of the party attacking the gift was entitled to the production of the al- 
lezed will, for the purpose of cross-examining the witness as to the cir- 
cumstances attending the drawing up of the same, and to offer it in evi- 
dence if its contents went to show that testator did not muke the gift. 


2. SAME—NECESSITY OF NOTICE. 
Where an attorney hus in his possession in court a paper admissible in 
evidence, the other party is entitled to require its production without hay- 
ing served notice on the attorney to produce it. 


Appeal from trial term. 

Action by John F. Whelan and others against Andrew J. Gorton, 
interpleaded. From a judgment for defendant, by court without 
jury, plaintiffs appeal. Reversed. 

Argued before VAN WYCK, C. J.. and McCARTHY and 
SCHUCHMAN, JJ. 


E. J. Dunphy, for appellants. 
Goldsmith & Doherty, for respondent. 


VAN WYCK,C. J. The plaintiffs, as administrators of one O’Con- 
nor, deceased, sued the savings bank for funds deposited by de- 
ceased, and this defendant sought, and was allowed, to interplead 
instead of the bank, upon his claim that deceased, just before his 
death, had given and delivered to him the bank book containing 
these deposits. The record shows that this defendant had first 
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brought action against the bank, making the same claim in that ac- 
tion that he does in this, and that, upon the trial of that first action, 
the fact was disclosed that the deceased had made what purported | 
to be his will, which was witnessed by the plaintiff therein (the de- 
fendant herein). The record of the trial now under review shows 
as follows: Plaintiff’s Attorney: “Now, I call on counsel to pro- 
duce an alleged will, spoken of by this witness [Miss King) on her 
direct examination, drawn by A. J. Gorton at that time, and signed 
by her.” Defendant’s Attorney: “To which request counsel re- 
mains mute.” Whereupon plaintiff's attorney called as a witness 
the defendant’s attorney, and questioned him, as follows: Q. “Mr. 
Goldsmith, have you in your possession a paper testified to by Miss 
King as having been drawn up by A. J. Gorton and signed by her?” 
Defendant’s Attorney: “I object to it, as immaterial, irrelevant, and 
incompetent.” “Objection sustained. Exception.” Q. “Has there 
been delivered to you by your client a paper purporting to be the 
will of O'Connor?” “Same objection, ruling, and exception.” These 
rulings cannot be sustained, in view of the fact that Miss King was 
the sole witness as to the circumstances attending the dying O’Con- 
nor’s gift to Gorton, and she says that Gorton, at O’Connor’s request, 
at that time drew up what purported to be O'Connor's will, which 
was witnessed. It must be assumed that defendant’s counsel had 
this paper with him in court. The plaintiff had a right to have the 
paper if it was in court, in order that he might cross-examine Miss 
King as to the circumstances attending the drawing up of the same, 
and to offer it in evidence if its contents went to show that the de- 
ceased did not make the gift to Gorton. And, at folio 1385, the wit- 
hess was asked to state the contents of this paper purporting to be 
deceased’s will, but defendant objected, and was sustained. The de- 
fendant’s attorney contends, upon this appeal, that the record does 
not show that any proof of service of notice to produce this paper 
was made; but the record does not show that he made such objec- 
tion at trial, and, moreover, if the paper was in court (and it must 
be assumed that it was), no notice to produce was necessary. The 
record shows other errors against plaintiff, which it is not necessary 
to discuss. 

Judgment reversed, and new trial granted, with costs to appel- 
lants to abide the event. All concur. 





() Mise. Rep. 474.) 
FEINSTEIN vy. JACOBS. 


(City Court of New York, General Term. January 28, 1896.) 


I. Neciicence of LANDLORD—LIABILITY TO TENANT. 

The failure of a landlord to keep in reasonable repair the stairway lead- 
ing to a cellar storehouse, built for the use of his tenants, renders him 
liable to a tenant for injuries resulting therefrom. 

& Sauz—Derecrive STAIRWAY—CONSTRUCTIVE NOTICE. 

The existence of a defect in a stairway in rented premises for three 

months prior to a tenant’s injury is constructive notice to the landlord. 
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8. SAME—CONTRIBUTORY NEGLIGENCE. 

The failure of a tenant, who was injured by reason of a defective stair- 
way leading to a storehouse built for the use of tenants, to carry a light 
while using the stairs, was not contributory negligence. 

4. SAME—DAMAGEs. 

In an action to recover for personal injuries, where it appears that plain- 
tiff supported himself and family by his earnings as a peddler, the jury 
may award reasonable damages for the loss of such earnings, though no 
actual sum was fixed by plaintiff. 


Appeal from trial term. 

Action by Morris Feinstein against Solomon Jacobs to recover for 
injuries caused by the alleged negligence of defendant. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

Argued before FITZSIMONS, McCARTHY, and BOTTY, JJ. 


A. H. Sarasohn, for plaintiff. 
Joel Krone, for defendant. 


FITZSIMONS, J. The plaintiff was injured by reason of a 
broken step in the stairs leading to the cellar in which was built a 
storehouse for the use of the tenants in the defendant's house. 
It was the duty of the defendant to keep said stairs in a rea- 
sonably safe condition, and his failure to do so would leave him 
liable to his tenants for injuries sustained by them, provided they 
were free from contributory negligence. The plaintiff had a right 
to assume that the defendant, as landlord, fully performed the duty 
just mentioned, which the law cast on him, and he therefore had 
the right to use the stairs in question, and was not bound to carry 
with him a light while so doing. Just as the landlord was not 
bound to furnish light to tenants while they were using such stairs. 
It was, therefore, not negligence for the plaintiff to fail to carry 
with him a light, as contended for by the defendant, while passing 
over the stairs in question, nor was it for the plaintiff to show that 
the defendant had actual knowledge of the defective or broken step; 
and it was quite enough for him to show that such dangerous condi- 
tion existed for a reasonable length of time prior to the injury to 
the plaintiff. Thus, defendant would have constructive notice of 
the existing dangerous condition of his premises,—all that it was 
necessary for him to have; and that such notice was furnished him 
is quite certain, because it appears that the step was broken for at 
least six months prior to the plaintiff’s injury, and that the defend- 
ant was the owner for at least the three last months of that period, 
and surely long enough for him to have learned of the dangerous 
condition of his premises, of which he had at least constructive 
notice. 

The exception taken to the judge’s charge, we think, was too gen- 
eral; and, besides, it appears that the plaintiff, in his complaint, 
claims future damages, und his evidence shows that, at the trial, he 
suffered pain and was in bandages. So that it was reasonable to 
assume that such pains would continue for some time, at least, after 
the trial, and for which he was certainly entitled to damages. For 
loss of wages he was entitled to damages—at least nominal—as a 
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matter of law; but, under the circumstances of this case, he was 
entitled to receive a reasonable sum for such loss of wages, because 
it appears that he was a peddler, and from such employment sup- 
ported his family. The jury, relying on their common knowledge 
and experience, had the right to fix the damages sustained for such 
loss of wages, even though no actual sum was fixed by the plaintiff; 
and their finding should stand, unless it is apparent that they al- 
lowed an unreasonable amount of money, which cannot be claimed, 
in view of the fact that the verdict for all the damages sustained by 
the plaintiff is only the sum of $275. 


. The judgment must be sustained, with costs. All concur. 





(1) Mise, Rep. 642.) 
STAPLETON et al. v. GREENWICH INS. CO. 


(City Court of New York, General Term. february 8, 1896.) 


COMPLAINT ON FirE Pontcy—DisMisea. 

In an action on fire policy on a building, where a provision avoiding the 
policy If the building be or become “vacant or unoccupied,” and remain 
so for 10 days, is set up as a defense, and there is evidence that the 
building had been unoccupied for three months, with nothing in it during 
that time but a blanket, and no evidence to relieve plaintif from the effect 
of the condition, the complaint should be dismissed. 


Appeal from trial term. 

Action by Mary A. Stapleton and others against the Greenwich 
Insurance Company of the City of New York on a fire policy. From 
a judgment for plaintiffs, defendant appeals. Reversed. 

ri eae before McCARTHY, VAN WYCK, and SCHUCHMAN, 


Butler, Stillman & Hubbard, for appellant. 
Niles & Johnson, for respondents. 


McCARTHY, J. This is an action upon a fire policy, and the 
defense is a breach of certain warranties contained in the same. 
The insurance was upon a dwelling, and the fire which caused the 
loss took place about three months after the last tenant perma- 
- bently moved out. It is conceded that there was no furniture or 
other material except a blanket in the premises insured during all 
that time. Among the provisions contained in the policy was this 
one: 


“That {f a building herein described, whether Intended for occupancy by 
Owner or tenant, be or become vacant or unoccupied, and so to remain for ten 

y8, the policy shall be void, unless provided otherwise by agreement in- 
dorsed hereon or added to.” 


We think the trial justice should have dismissed the complaint 
at the close of plaintiffs’ case, and also at the close of the entire 
case. The testimony of Mary A. Stapleton and James D. Du Bois 
Was insufficient, and did not relieve the plaintiffs from the effect of 
the condition of the policy of insurance. 
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Earl, J., in Herrman v. Insurance Co., 81 N. Y. 184, at page 188, 
says: 

“A dwelling house is unoccupied when no one lives therein, but is not then 
necessarily vacant. * * * To avoid the policy, the premises must not only 
be unoccupied, but also vacant. Force should be given to both words. This 
is not a casual contract drawn in haste, in which language has been care- 
lessly used; but it is a form of contract used by the defendant in its business, 


probably adopted with great deliberation, every word of which, as we may 
suppose, has been carefully weighed.” 


These premises were both unoccupied and vacant. Herrman v. 
Insurance Co., 85 N. Y. 162, 168, 169. 

Plaintiffs made a breach of a binding condition, and must abide 
the unfortunate consequences. This being material error, judg- 
ment must be reversed, and a new trial granted, with costs to the 
appellant to abide the event. All concur. 





(15 Mise. Rep. 632.) 
SCHREIBER v. DLIVING CLUB OF NEW YORK. 


(City Court of New York, General erm. I[I*ebruary 7, 18. ..) 


ScrFacE WATER—DRAINAGE—NEGLIGENCE. 

Where plaintiff's lands, at the time of a heavy rainfall, were flooded by 
waters flowing from defendant’s lands, which had a sloping surface, and 
were lowest on the side adjoining plaintitt’s, aud there was evidence, 
though conflicting, that the overflow of water was caused by defendant's 
neglizence in digging ditches on its lands to drain a marsh in the higher 
part thereof, instead of allowing the water to flow down and spread over 
the lower land, and that defendant conducted the water to a culvert, 
which was considerably larger than the sewer pipe with which it con- 
nected, and which was insufficient to carry off the increased volume of 
water, a verdict for plaintiff should not be disturbed. 


Appeal from trial term. 

Action by Charles Schreiber against the Driving Club of New 
York for damages in causing plaintiff’s lands to be overflowed with 
water. From a judgment entered on a verdict in favor of plaintiff, 
and from an order denying a motion for a new trial, defendants ap- 
peal. Affirmed. 

Argued before VAN WYCK, C. J.. and McCARTHY and 
SCHUCHMAN, JJ. 


Wm. G. McCrea, for appellants. 
Thomas P. Byrne, for respondent. 


SCHUCHMAN, J. This is an appeal from a judgment entered on 
the verdict of a jury in favor of the plaintiff, and against the defend- 
ants. No exception having been taken by either side to the charge 
of the court, it must be assumed to be correct. Appellants’ attor- 
ney inoved for a new trial on all the grounds specified in section 999 
of the Code. Said motion was denied; an order was entered there 
on; and an appeal was taken from said order. This brings up 
for review the evidence adduced at the trial, and although contra- 
dictory, if enough is contained therein to sustain the plaintiff's 
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cause of action (the jury being the sole judges of the facts of the 
easel, the verdict must be sustained. 

The plaintiff claims that while he was the lessee of some garden 
land between 164th and 165th street, west of Railroad avenue, of 
the city of New York, and while the defendants were the lessees of 
Fleetwood race track, which adjoined his land on the north, the de- 
fendants, by their carelessness or negligence or some wrongful act 
on their part, in not keeping the drainage on their land in proper 
shape, order, or repair, and in digging superticial ditches on their 
land, wrongfully accumulated water in such large quantities that 
the existing drainage could not carry it off, and thus threw it off on 
the plaintiff’s adjoining lands, tlooding them, and destroying his 
garden seeds, etc, to his damage. 

The evidence established that on May 2 and 3, 1893, there was a 
heavy rainfall; that plaintiff’s lands were flooded and damaged 
thereby. The grounds of Fleetwood park in the northwest are 
higher than in the south and southeast. There appear to be about 
three acres of wet meadow Jand in the northwest thereof, which is 
drained by the open drain or trench into eight acres of low wet 
meadow lands in the south. There is also an old pond in the north, 
which was formerly drained by a stream known as “Low Ravine,” 
southward into the old mill brook, but now drained into the culvert, 
which is of stone, 2 feet by 2 feet 6 inches, built in the southeasterly 
part of said park, and connects with an 18-inch pipe, carrying the 
water off into Webster avenue sewer. In short, the drainage of the 
Whole park is accomplished from its north and northeasterly upper 
lands to the south and southeasterly lower lands. The evidence 
shows that the defendants, at some time, caused ditches to be dug in 
said park in order to drain the water from the upper part to the 
lower; that an old culvert in the park, opposite Grand avenue, was 
stopped up; that thereby a large quantity of water was carried 
down to the point where another culvert built in the south part of 
the park connected with an 18-inch pipe near Webster avenue, which 
pipe carried the water over into the Webster avenue sewer; that 
this last-mentioned culvert, being considerably larger than the 18- 
inch pipe with which it was connected, and carrying water from the 
east, and this additional water coming down from the upper west- 
ern part, over these new-made ditches, exhausted the capacity of the 
ISinch pipe to carry off all the quantities of water accumulating, 
and caused it to overflow and run southerly upon plaintitt’s adjoin- 
lng lowlands, 

Mrs. Schreiber testifies: 


“That on May Sth she went to see Mrs. Beile, at No. 1 Grand avenue, the 
first house next to the fence of Fleetwood park. She looked out a side window 
11 Mrs. Biele’s house, and saw water in the park. The water was at the club- 
house right opposite Mrs. Biele’s house. She saw a trench dug there. She 
showed me the trench. ‘Chere was water in tbe upper pond (which was near 
there). There was water in the trench. It was running. It was running 
down this way, into that ditch that got dug. ‘Yhat ditch was made so that 
the water could run down to the lower pond. It was a fresh-dug ditch. 
The ditch that was dug iu the park ran from the track where the horses ran 
out of it down to the lower part of the gruund, It ran right through the 
trench that got dug open.” 
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Maling testifies: 


“I am an hotel keeper. In 18938 kept the clubhouse fn Fleetwood park. 
Kept it till the end of 1894. I saw one pond at the foot of the clubhouse, 
which is at the west side of Fleetwood park. I am only familiar with the 
upper pond. he water in the upper pond came from all over the hills, and 
some of it went into the sewer which is connected with the clubhouse; and, 
when a heavy rainfall came, it overflowed, and went into the pond under 
the track, into this upper pond. In this upper pond there was some sort of 
a cesspool. In 1893, about the time of the flooding of Schreiber’s garden, 
they were digging a trench there. I saw them dig a trench. There is no 
pond there now. The water is drained off by this trencb. I do not recollect 
how long the trench was there; it was over a year. I know that the trench 
was dug in the spring of 1893. That was the only trench that was dug 
that I saw.” 


Mr. Thompson testifies: 


“Iam a civil engineer, and am employed in the department of street im- 
provements in the 23d and 24th wards, and had charge of the building of the 
Webster avenue sewer. I have been in Fleetwood park, and have heard ab 
upper pond testified here to-day. That would appear to be this plot of ground 
at Grand avenue, if it were shut off by an elevated ground like the race track. 
If the water was dammed back, it would necessitate the forming of that pond 
at that place, if the water accumulated there.” 


Mr. Platz testified: 


“I keep a hardware store, and live at 161st street and Cortlandt avenue. I 
was born in that neighborhood. Grand avenue is not quite the lowest point. 
I recollect the stream that flowed south there. 1 have seen the outside of 
Fleetwood park at Grand avenue, and have noticed an unused culvert that 
ran under the track. It is all stopped up now. That ran under the track 
into Grand avenue. On the other side of the track where the culvert ran 
was the upper pond. JI noticed the ditch that had been dug there. That trench 
ran from about the center of the upper pond to the track, and along the inside 
of the track, down to the lower pond; and the pond opposite that, on Grand 
avenue, is where this unused culvert was stopped up. This culvert on Grand 
avenue {is on the track property. I saw it inside the track fence. I could not 
see any culvert on the outside of the fence. It did come out before they filled 
up the avenue, but now it cannot, because the avenue is almost as high as the 
track is.” 


Mrs. Beile testifies: 


“I live in Grand avenue, near Fleetwood Park race track. My house is next 
to the fence, and I moved there in March, 1802. Mrs. Schreiber came to my 
house. I took her to the side window, and looked over into the race track 
with her. I showed her the water that was standing there. We saw the 
water and the gutter. I saw a man digging that gutter, and, before that 
trench was dug, I think there was nore water there; how much water I do 
not know; very much when the trench was dug. The ditch was there when 
Mrs. Schreiber came, and I saw the map digging it.” 


Mr. Guion, witness for the defendants, testifies: 


“I examined this portion where they claim that this ditch was dug. A piece 
of land is drained by that ditch. I noticed ditches dug in the lower part of 
that tract of land, and did not display these ditches on the map, because Mr. 
McCrea said it was not necessary. ‘There is a comparatively straight ditcb 
running from the north side to the east end towards the culvert. It is about 
one foot deep. There is another straight ditch, which strikes the first ditch 
as the arm of a ‘Y’ would strike the upright. ‘bis trench in the upper ground 
is twelve inches wide, and about two feet deep. This same ditch runs along 
down the inside of the track, and empties into that lower basin. The only 
ditch in dispute that I knew of was this ditch dug here in the upper part of 
the track.” 
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Mr. Moore testifies: 


“The water began to run over to the east, and that suggested making a 
little ditch there, and we did make a little ditch to get the water off; and, 
when we got to the bottom of the ditch we made, we carried it a little further, 
and carried some more off; and we carried it that way until the water all 
worked off by degrees. I recollect the old drain that is under the track at 
Grand avenue, and J don’t think it is stopped now. ‘The track at Grand avenue 
is not on a& level with the upper part. It is four feet higher.” 


Thus, it is established conclusively by the evidence of all the wit- 
nesses, as well on the part of the plaintiff as on the part of the de- 
fendants, that the old culvert cn the track land opposite Grand 
avenue was stopped, and that some new ditches were dug in order 
to drain the upper track land. 

As to the overflow caused at the southerly side of the track at the 
point where the culvert connected with the 18-inch pipe, and where 
the overflowing is asserted to have taken place, the evidence shows, 
in folio 58, that the water was coming out of that culvert, out from 
Fleetwood park, through a hole; and, in folio 111, Mr. Devlin says: 

“I recollect the morning of May 3, 1893, when Mr. Schreiber’s garden was 
flooded. 1 got there in the morning about half past six. I looked where 
the water was coming from. It was coming from the outside of I leet- 
wood park fence, out of a hole. That hole looked as if it was coming from 
Fleetwood park; that is, the culvert at the southeast corner of Fleetwood 
park; that is, the hole at the end of the culvert. [Exhibit D. shown witness.) 
The distance from the opening of this culvert to Schreiber’s land is ninety 
feet. There is a stream of water running through the track that drains the 
ravine, and there igs another stream that flows into Fleetwood park below 
that, through a culvert that drains a piece of meadow land extending up to 
160th street, where it meets Webster avenue. North of the track is a high 
bluff, and all that falls on that would naturally tlow that way south, and 
through this culvert.” 


Thus, it seems to be conclusively established that the water com- 
ing, in consequence of a heavy rainfall, from that whole race track 
down to the lowest southern part of it, was of such an enormous 
quantity that this culvert, which was of 2 feet and 6 inches where 
it connected with an 18-inch pipe, could not carry off all the flow of 
water, and naturally overflowed on plaintiff's adjoining land, and 
caused the damage; and it is further conclusively shown that the de- 
fendants were at fault when they increased this cnormous quantity 
by drainage, by digging extra ditches, and instead of allowing water 
to come through the trenches from the upper pond, in which the 
water from the upper three acres of wet meadow land congregated, 
Into the lower eight acres of meadow land, where the water could 
spread, it was, through these newly-dug ditches, carried down to this 
culvert, increasing the quantity of water, and causing the overtlow. 
There was therefore evidence of a wronyful act committed on the 
part of the defendants, from which the jury could conclude that 
they contributed to the oveflowing, and caused the damage. The 
jury were the sole judges of the facts in the case, and of the credibili- 
ly of the witnesses, and the appellate court cannot interfere there- 
with, It is true that it does not affirmatively appear by as con- 
‘incing evidence as might be that these ditches were dug prior to 
the 2d or 3d of May, 1893. The defendants claim they were dug 
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within three or four days thereafter, but the act of the digging of 
the ditches and the damage done by the overflowing appear by the 
evidence to be so closely connected with each other that the jury had 
a right to infer that the damage was caused by these newly-dug 
ditches. Upon the facts as found by the jury, the case comes clearly 
within the law holding the proprietor liable for the damage caused 
by the increased flow of the water. Noonan v. City of Albany, 79 
N. Y. 470. 

The verdict should be sustained, and the judgment is aftirmed, 
with costs. All concur. 





{15 Mise. Rep. 629.) 
HAVEMOCYER vy. SWITZER. 


(City Court of New York, General Term. February 7, 1896.) 


ACTION ON LEASE—PLEADING—COMPLAINT—ACTION ON EXPRESS CONTRACT. 

A complaint which declares on an express agreement to pay rent need 
not allege ownership of the premises, occupancy by defendant. or the per- 
formance by plaintiff of any conditions except such as are required by the 
contract as pleaded. 


Appeal from special term. 

Action by Theodore A. Havemever against Walter E. Switzer. 
Judgment for plaintiff, and defendant appeals. Affirmed.: 

Argued before SCHUCHMAN and McCARTHY, JJ. 


Josiah T. Lovejoy, for appellant. 
Allan Lee Smidt, for respondent. 


SCHUCHMAN, J. This is an appeal from a judgment entered 
on an order overruling the Jefendant’s demurrer to plaintiff's com- 
plaint as frivolous, and from said order. The action is brought on 
an express covenant to pay rent. In such an action, the plaintiff 
need not allege in his complaint, or prove, that defendant occupied 
or enjoyed the premises, or the ownership of the premises let. Gil- 
hooley v. Washington, 4 N. Y. 217. Otherwise in an action for use 
and occupation. Defendant claims that plaintiff should have al- 
leged in his complaint a performance of all the conditions of the con- 
tract on his part, pursuant to section 583 of the Code, and citing 
Bogardus v. Insurance Co., 101 N. Y. 328, 4 N. E. 522; but he fails 
to perceive that there are no conditions ‘of the contract set up in 
the complaint. The contract of letting and hiring, and the agree- 
ment to pay rent, merely, are set forth. The weak point in plaintiff's 
complaint is the fact that the term is not definitely stated, but with 
reasonable certainty it can be inferred therefrom that the term was 
for a year, and commenced on May 1, 1894. 

Order and judgment appealed from affirmed, with costs. 
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(16 Mise. Rep. 104.) 
CLOSS vy. ELDERT et aL. 


(Supreme Court, Special Term, Queens County. February 20, 1896.) 


DoweR--DEVI8E IN LIEU OF. 
A devise of testator’s estate “equally” to his widow, son, and daughter, 
“share and share alike,” is a devise to the widow in lieu of dower. 


Action by Emma Closs against Julia E. Eldert and others for par- 
tition, Judgment for plaintiff. 


A. N. Weller, for plaintiff. 
John Fennel, for defendants. 


GAYNOR, J. After making specific devises of real estate to his 
widow, son, and daughter, respectively, the testator, by the seventh 
clause of his will, gives and devises all of the rest, residue, and re- 
mainder of his estate, both real and personal, “equally” to his said 
widow, son, and daughter, “share and share alike.” Did this put 
the widow to her election in respect of the residuary real estate? 
It seems to me that it did. The widow does not depend upon her 
husband for dower. It is not his to give, but is hers by law. It 
follows that, unless it appear from a husband’s will that he did not 
intend that his widow should take both dower and the provision 
which he therein makes for her, she is not required to elect which 
she shall take. 1 Rop. Husb. & Wife, 582; Bull v. Church, 5 Hill, 
206. To put her to such election, the taking of dower must be in- 
consistent with the provisions of the will. The test is whether 
the setting off of one-third of the real estate by metes and bounds 
to the widow for her dower would make the carrying out of the 
devise of the will impossible. 1 Rop. Husb. & Wife, 576; In re 
dahrt, 94.N. ¥. 609. The devise here is of all of the residue to the 
widow and two children, share and share alike. It would be im- 
possible to thus partition it equally among them if one-third has 
first to be set off by metes and bounds to the widow. Any division 
of it except into thirds would disturb and disappoint the will. I 
see nO conflict between my conclusion and the decision in Kon- 
Yalinka v. Schlegel, 104 N. Y. 125, 9 N. E. 868. There was a per- 
€mptory power of sale of the land in the will construed in that case, 
With a direction to divide the proceeds among the widow and chil- 
dren, share and share alike. This meant a sale subject to the wid- 
ow’s right of dower. That case did not present the practical im- 
possibility of an equal partition of the lands by metes and bounds 
if one-third had first to be sct off for the widow. Nor does the case 
of Lewis v. Smith, 9 N. Y. 502, control this case. There the devise 
by the husband was of his entire estate to his widow for life, and 
it was held that there was no conflict between her taking as dow- 
‘ress and also under the will, it being carefully pointed out that 
there was “no person who takes am interest under the will during 
her lifetime with which the claim of dower will conflict.” In the 
Zabrt Case, supra, there was the same devise to the widow, but upon 
the conditions that she should keep the estate in repair, pay the 
late, assessments, and water rates, and keep the buildings insured. 

V.37N.Y.8.n0.3——-23 
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The court distinguished that case from Lewis v. Smith, because of 
the said conditions imposed by the will, and held that the widow 
was put to her election. I do not just now see how the require- 
ments of the will concerning waste, and the payment of taxes, water 
rates, and ordinary assessments, made a difference, for they would 
have existed the very same if the will had not mentioned them. 
The law has always imposed them upon the widow, the same as 
upon other life tenants. 2 Reeve, Eng. Law (Finl. Ed.) pp. 173, 436; 
Gode Civ. Proc. § 1651; Thomas v. Evans, 105 N. Y. 612, 12 N. E. 
571. If the inconsistency be based wholly upon the requirement 
for insurance, it shows that a much smaller inconsistency than that 
presented by the present case may require the widow to elect. Let 
judgment of partition and sale be entered accordingly. 


——————————; 
(1 App. Div. 301.) 
WILLS v. WEBSTER et al. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


1. PuLeING Contract — TIME TO COMPLETE BUILDING — INTERFERENCE BY 

WNERS. 

Though a building contract provided that the work was to be done at 
the convenience of the owners, they cannot refuse to permit the con- 
tractor to do certain work on the building until after the time for the 
completion thereof, and then assert, in an action for the contract price, that 
the contractor failed to complete the building within the time agreed. 

2. SAME. 

A finding that defendant’s architects, with defendant’s consent, pre- 
vented plaintiff (the contractor) from completing the building within 
the time agreed, was sustained by evidence that plaintiff, in order to lay 
the flooring upon that part of the premises, which was encumbered 
with materials of other contractors, demanded possession thereof, but 
he was requested to leave said material there and not to complete the 
contract until asked to do so by the owners, and that, after plaintiff 
got possession, be completed the work in a short time. 


8 SAME—LIQUIDATED DAMAGES FOR DELAY—APPORTIONMENT. 

Where a building contract fixed a certain sum as iiquidated damages 
for each day’s delay in completing the work within the time agreed, and 
it appeared that defendants prevented plaintiff from completing the 
work within said time, though defendants were not responsible for the 
whole delay, they cannot recover for any portion thereof, as the liquidated 
damages, under the contract, could not be apportioned. 


Appeal from judgment on report of referee. 

Action by Charles T. Wills against Charles B. Webster and others 
to recover a balance due upon a building contract. From a judg- 
ment in favor of plaintiff entered upon the report of the referee, 
defendants appeal. Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, JJ. 


B. F. Einstein, for appellants. 
A. C. Thomas, for respondent. 


VAN BRUNT, P. J. This action was brought to recover a 
balance due upon a building contract. The defendants, by their 
answer, denied that anything was due, and set up, by way of de 
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fense and counterclaim, a provision in the contract between the 
plaintiff and the defendants, whereby the plaintiff agreed that, in 
case his work on the store mentioned in the agreement should not 
be completed on September 20, 1893, he would pay to the defend- 
ants, or they might, at their option, retain, the sum of $250 for 
each and every day that his work was uncompleted, until the same 
was finished, and in which it wis further stipulated that said 

200 should be liquidated damages, and not a penalty. The de- 
fendants further alleged that the plaintiff did not complete the 
work to be done by him under said contract on September 20, 1893, 
nor ontil October 16, 1893, and that the defendants have suffered 
damage, by reason of the failure to complete said work until Qc- 
tober 16, 1898, in the sum of $36,000. The plaintiff replied to the 
counterclaim, admitting that the work was not completed on the 
20th of September, and alleging that he was delayed in the com- 
pletion of the work, and was prevented from completing the same 
within the time limited, by the acts, omissions, and delays of the 
defendants, and their agents, servants, and other contractors and 
mechanics employed by them; and that the defendants gave to 
said persons the possession of portions of said building necessary 
to be used by plaintiff to complete his work, and requested the 
plaintiff not to interfere with them, and not to complete his work 
under the contract until the said work of said workmen and me- 
chanics was completed. Upon consent of the parties, the action 
was referred, and the referee found in favor of the plaintiff, upon 
the ground that the defendants interfered with the plaintiff, and 
delayed the completion of his work beyond the time contracted for. 
A judgment having been entered upon such report, from such 
judgment this appeal is taken. 

In the consideration of this appeal, it will not be necessary to 
examine in detail the voluminous evidence which was offered before 
the referee upon the trial of this case. It is claimed upon the 
part of the appellants that the referee erred in finding that the 
defendants interfered with the plaintiff, and prevented the com- 
pletion of his contract, by refusing to permit the plaintiff to trans- 
fer certain iron shutters from the easterly wall of the old building 
to the easterly wall of the new building, and to connect the two 
buildings by doors, for the reason that the provision of the contract 
Was that this work was to be done at the convenience of the owners. 
But this convenience of the owners, if they are to hold the contract- 
or to the time limit of the contract, must refer to some suitable 
time within the term of the contract. They cannot wait until 
after the time for the completion of the work has expired, as they 
did in the case at bar, and then claim that the contractor is not 
excused from his default in completing his work in time. In the 
tase at bar, the contractor wanted to remove the shutters within 
the time limited by the contract, and he was requested to leave 
them there until a considerable time after the contract should have 

n completed. This delay, clearly, was through no fault of his; 
and, when it was agreed to, it extended the time for the perform. | 
ance of the contract. 
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The appellants further claim that the referee erred in finding 
that the defendants’ architects, with the knowledge and consent of 
the defendants, prevented the completion of the plaintiff's contract 
on September 20, 1893, by procuring him not to lay the wooden 
tiooring on the first floor, and to omit to put in the iron store front, 
until 10 days after September 20, 1893. The evidence is conclusive 
upon this point that large quantities of materials were lying upon 
this floor, belonging to the other contractors, and that the plaintiff 
demanded the possession of that floor in time to have completed 
the work, but that he was requested to leave the material there, 
and not to complete the contract until requested by the owners. 
And the evidence also shows that, after the plaintiff got possession, 
this work was completed within a short period of time. 

It is further urged that the referee erred in finding that the de 
fendants prevented the plaintiff from completing his contract on 
September 20th, by demanding and receiving, for the convenience 
of other contractors, the exclusive use of the elevator shafts. But, 
if the referee did err in this respect, it does not in any manner 
affect the other two points upon which the referee based his de 
cision. By the uncontradicted acts of the defendants,—by their 
requests, established beyond peradventure,—the plaintiff refrained 
from doing those things which were necessary to complete his con- 
tract within the time limit. This being the case, how is it possible 
to hold him for a fixed sum, as liquidated damages for noncom- 
pliance? But it may be said, and was urged upon the argument, 
that although this may be the condition of affairs, yet still these 
requests and acts of the defendants were not responsible for the 
whole of the delay, and that, therefore, there should be some ap- 
portionment of the delay. But in their contract these defendants 
were careful explicitly, and with precision, to define the rights 
of the parties. They provided that the $250 a day was not to be 
a penalty, but liquidated damages. There was to be no question 
about it. If the plaintilf delayed he was to pav $250 a day as long 
as the delay continued. This was to be liquidated damages, and 
not a penalty. The plaintiff being under this strict obligation, 
how can he be held to it when, by the very request of the defend- 
ants, he refrained from so completing his contract as to bring bhin- 
self within the limit fixed by such contract? If the specified day 
has passed, and has passed because of the acts of the defendants, 
who is to determine for how much of the delay the plaintiff must 
pay $250 a day,—this precise, fixed, liquidated damage? It is mani- 
fest that, when the plaintiff allowed the contract day to go by. at 
the request of the defendants, he can only be made responsible for 
neglect, and cannot be held under the contract. The plaintiff be 
ing absolved from the obligation of completing the building on the 
20th of September by the express action of the defendants, such 
obligation could not be renewed, except by express contract. The 
plaintiff could not know when he would be held to be in default, 
under such circumstances; and where, by the terms of the contract. 
liquidated damages are to be sustained after a given day, the plain- 
tiff is entitled to know with precision when he is laboring under 
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such an obligation, and not be required to leave it to the judgment 
of a jury as to what is a reasonable time. It is impossible, under 
the contract, to apportion liquidated damages. Either the liability 
for the liquidated damage exists, or it does not. It cannot half 
exist, and half be waived. In the case at bar, there was a definite 
contract, Which was abrogated by the acts of both parties; and it 
requires equally concerted action to breathe life into it again,—of 
evidence of which the case is entirely barren. The judgment should 
be afirmed, with costs. All concur. 


(1 App. Div. 512.) 
GASQUET et al. vy. POLLOCK et al. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


DEVISE IN TRUST—INSANE PERSON—ACCUMULATED INCOME. 

Where a share of an estate was bequeathed in trust, to be invested, 
aud the income therefrom applied to the use of an insane daughter 
during her life, and, on her death, the said share was to go to her 
children, the trustees were obliged to pay over to the committee of said 
daughter the whole income from said share, including the accumulations 
thereof, and not only so much thereof as was necessury for her main- 
tenance. 


Appeal from special term, New York county. 

Action by Francis J. Gasquet and others as trustees, against 
Louis M. Pollock and others, for an accounting. There was a judg- 
ment in favor of defendants, and plaintiffs appeal. Affirmed. 

The action was brought for an accounting by plaintiffs, as trus- 
tees under the will of Evelyn G. Marshall. The testatrix had three 
daughters, one of Whom was of unsound mind. By her will the 
testatrix divided her estate into three equal parts. She gave to the 
daughters of sound mind each an undivided one-third of her estate, 
and she gave the remaining one-third of her estate to the plaintiffs, 
in trust for the benetit of the daughter of unsound mind, by the 
following language: “The remaining one of said three shares I give 
and bequeath to my executors, in trust, nevertheless, to be invested 
and kept invested, and to collect and receive the income therefrom, 
and apply the sum to the use of my daughter Maria during her 
natural life, and upon her death to assign, transfer, and set over 
the said share to her children, if any,” ete. A committee hes been 
appointed of this daughter of unsound mind, and is a party defend- 
aut in this action. The income upon this trust fund has aceumu- 
lated in the hands of the trustees, bevond the immediate necessities 
of this daughter, to the amount of $100,000 and upwards. The de- 
ve herein ordered such accumulated income to be paid over to 

sich committee. From this provision in the decree this appeal is 

taken, the trustees claiming that they are entitled to retain all ae- 

Cunmulation of income from this ‘und in their hands until the death 

of this daughter, 

Argued before VAN BRUNT, P. J., and RUMSEY, WILLIAMS, 
and INGRAHAM, JJ. 
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The appellants further claim that the referee erred in finding 
that the defendants’ architects, with the knowledge and consent of 
the defendants, prevented the completion of the plaintiff's contract 
on September 20, 1893, by procuring him not to lay the wooden 
flooring on the first floor, and to omit to put in the iron store front, 
until 10 days after September 20, 1893. The evidence is conclusive 
upon this point that large quantities of materials were lying upon 
this floor, belonging to the other contractors, and that the plaintiff 
demanded the possession of that floor in time to have completed 
the work, but that he was requested to leave the material there, 
and not to complete the contract until requested by the owners. 
And the evidence also shows that, after the plaintiff got possession, 
this work was completed within a short period of time. 

It is further urged that the referee erred in finding that the de 
fendants prevented the plaintiff from completing his contract on 
September 20th, by demanding and receiving, for the convenience 
of other contractors, the exclusive use of the elevator shafts. But, 
if the referee did err in this respect, it does not in any manner 
affect the other two points upon which the referee based his de 
cision. By the uncontradicted acts of the defendants,—by their 
requests, established beyond peradventure,—the plaintiff refrained 
from doing those things which were necessary to complete his con- 
tract within the time limit. This being the case, how is it possible 
to hold him for a fixed sum, as liquidated damages for noncom- 
pliance? But it may be said, and was urged upon the argument, 
that although this may be the condition of affairs, yet still these 
requests and acts of the defendants were not responsible for the 
whole of the delay, and that, therefore, there should be some ap- 
portionment of the delay. But in their contract these defendants 
were careful explicitly, and with precision, to define the rights 
of the parties. They provided that the $250 a day was not to be 
a penalty, but liquidated damages. There was to be no question 
about it. If the plaintiff delayed he was to pay $250 a day as long 
as the delay continued. This was to be liquidated damages, and 
not a penalty. The plaintiff being under this strict obligation, 
how can he be held to it when, by the very request of the defend- 
ants, he refrained from so completing his contract as to bring him- 
self within the limit fixed by such contract? If the specified day 
has passed, and has passed because of the acts of the defendants, 
who is to determine for how much of the delay the plaintiff must 
pay $250 a day,—this precise, fixed, liquidated damage? It is mani- 
fest that, when the plaintiff allowed the contract day to go by, at 
the request of the defendants, he can only be made responsible for 

neglect, and cannot be held under the contract. The plaintitf be- 
ing absolved from the obligation of completing the building on the 
20th of September by the express action of the defendants, such 
obligation could not be renewed, except by express contract. The 
plaintiff could not know when he would be held to be in default, 
under such circumstances; and where, by the terms of the contract, 
liquidated damages are to be sustained after a given day, the plain- 
tiff is entitled to know with precision when he is laboring under 
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such an obligation, and not be required to leave it to the judgment 
of a jury as to what is a reasonable time. It is impossible, under 
the contract, to apportion liquidated damages. Lither the liability 
for the liquidated damage exists, or it does not. It cannot half 
exist, and half be waived. In the case at bar, there was a definite 
contract, which was abrogated by the acts of both parties; and it 
requires equally concerted action to breathe life into it again,—of 
evidence of which the case is entirely barren. The judgment should 
be affirmed, with costs. All concur. 


(1 App. Div. 512.) 
GASQUET et al. v. POLLOCK et al. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


Devise IN TrUsT—INSANE PERSON—ACCUMULATED INCOME, 

Where a share of an estate was bequeathed in trust, to be invested, 
and the income therefrom applied to the use of an insane daughter 
during her life, and, on her death, the said share was to go to her 
children, the trustees were obliged to pay over to the committee of said 
daughter the whole income from said share, including the accumulations 
thereof, and not only so much thereof as was necessury for ber main- 
tenance. 


Appeal from special term, New York county. 

Action by Francis J. Gasquet and others as trustees, against 
Louis M. Pollock and others, for an accounting. There was a judg- 
ment in favor of defendants, and plaintiffs appeal. Aftirmed. 

The action was brought for an accounting by plaintiffs, as trus- 
tees under the will of Evelyn G. Marshall. The testatrix had three 
daughters, one of whom was of unsound mind. By her will the 
testatrix divided her estate into three equal parts. She gave to the 
daughters of sound mind each an undivided one-third of her estate, 
and she gave the remaining one-third of her estate to the plaintiffs, 
in trust for the benetit of the daughter of unsound mind, by the 
following language: “The remaining one of said three shares I give 
and bequeath to my executors, in trust, nevertheless, to be invested 
and kept invested, and to collect and receive the income therefrom, 
and apply the sum to the use of my daughter Maria during her 
natural life, and upon her death to assign, transfer, and set over 
the said share to her children, if any,” etc. A committee hes been 
appointed of this daughter of unsound mind, and is a party defend- 
ant in this action. The income upon this trust fund has aecumnu- 
lated in the hands of the trustees, beyond the immediate necessities 

of this daughter, to the amount of $100,000 and upwards. The de- 

cree herein ordered such accumulated income to be paid over to 
such committee. From this provision in the decree this appeal is 
taken, the trustees claiming that they are entitled to retain all ac- 

Cumulation of income from this ‘und in their hands until the death 

of this danghter, 

Argued before VAN BRUNT, P. J., and RUMSEY, WILLIAMS, 
and INGRAHAM, JJ. 
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Welcome 8. Jarvis, for appellants. 
J. Frederic Kernochan, for respondents. 


WILLIAMS, J. It will be observed that by the will only the 
one-third share of the estate itself was given, after the death of 
this daughter, to her children, etc. The income therefrom was di- 
rected absolutely to be applied to the use of the daughter. There 
was no discretion given the trustees to apply to her use a part 
only of the income, nor as much as her needs required, nor as much 
as, in the judgment of the trustees, she needed. The whole income 
was given to the daughter, and she is entitled to have it all. The 
fair construction of the language used in the will is that the in- 
come shall be paid over, as it accrues, to the daughter. The words 
“applied to the use of” are equivalent to the words “paid over to.” 
See Leggett v. Perkins, 2 N. Y. 297; Moore v. Hegeman, 72 N. Y. 
376. If the daughter was of sound mind, she would be entitled to 
have the income applied to her use by having it paid over to her as 
it accrues. Being of unsound mind, she is represented by her com- 
mittee, who is entitled to have the accumulated income paid over 
to him. 

The decree was, therefore, correct in the respect complained of, 
and should be affirmed, with costs to respondents to be paid out of 
the fund. We think, under the circumstances, no costs should be 
allowed against the appellants. AJ] concur. 


(1 App. Div. 397.) 
ROGERS v. O'BRIEN et al. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


INJUNCTION—MuNICIPAL OFFICERS. 

Under Laws 182, ¢c. 301, authorizing an action by a taxpayer to en- 
join municipal ofticers from committing any illegal official act, or to 
prevent waste or injury to municipal property by them, a taxpayer claim- 
ing possession of land appurtenant to public wharfage, under authority 
from the dock commissioners, cannot maintain an action to enjoin such 
commissioners from interfering with his possession, where the comunis- 
sioners claim that he occupies such property under an agreement to pay 
rent, Which contract he refuses to perform. 


Appeal from special term, New York county. 

Action aided by temporary injunction by James Rogers against 
Edward C. O’Brien and others, dock commissioners, to enjoin defend- 
ants from requiring plaintiff to pay rent assessed for the use of 
property appurtenant to a wharf privilege. From an order vacat- 
ing the injunction, plaintiff appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
and WILLIAMS, Ju..- 


Charles Blandy, for appellant. 
Theodore Connoly, for respondents. 


RUMSEY, J. The plaintiff alleges that he is a resident and tax- 
payer of the city of New York. and has been assessed, within a year 
before the commencement of this action, for upward of $1,000; and 
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that the defendants are commissioners of docks of the city. He 
states that on the Ist of May, 1894, the commissioners of docks 
made a written lease to one William A. Wells of certain wharf 
property situated on the North river, between West 132d and West 
133d streets; that, before the making of the lease, the defendants 
represented that a certain strip of land, 50 feet wide, and running 
the length of the bulkhead, and parallel to it, was a part of the 
appurtenances demised by the lease; and that, in pursuance of that 
representation, the lessee entered into possession of the strip of 
land, and continued to occupy it, without being disturbed, until 
the month of September, 1895; but that in the month of October, 
1895, the defendants commenced negotiations with the plaintit¥ to 
compel him to pay for the use and occupancy of the strip of land, 
claiming that it did not pass by the lease. These negotiations were 
followed by a resolution passed by defendants on the 17th of Octo- 
ber, 1895, that the plaintiff should pay for the use of that strip the 
sum of $1,000 per annum during the pleasure of the defendants. 
The plaintiff alleges that he resisted the efforts of the defendants 
to require him to pay this sum, claiming that the land passed under 
the lease, and that, if it did not pass under the lease, it was not 
property over which the defendants, as commissioners of docks, 
had any jurisdiction; but that afterwards the defendants sent a 
notice to the plaintiff that, unless he at once made a quarterly pay- 
ment at the rate of $1,000 a year for the use of the premises, steps 
would be taken to remove his property, which had been stored upon 
the land, and to impose a fine upon him for violation of the regula- 
tions of the department. The plaintiff further alleges that he re- 
quested the board to reconsider their action, which they refused to 
do, and he alleges generally that their acts are illegal, and that, if 
they be not restrained from removing the plaintiff from the strip 
of land, he will suffer irreparable damage. There is no allegation 
in the complaint that the proposed acts of the defendants as com- 
missioners will cause any waste or injury to the property of the 
corporation of the city of New York. Upon this complaint, and up.- 
on the affidavits served with it, a temporary injunction was granted, 
as demanded in the complaint, coupled with an order to show cause 
why such injunction should not be continued to the final judg- 
ment. Upon the hearing of the order to show cause, the defendants 
produced, among other things, a copy of the lease made between 
themselves and Wells, by which it appeared that on the ist day 
of May, 1894, the defendants leased to Wells the wharfage which 
might arise or become due for the use and occupation, in the man.- 
her prescribed by law, of certain public wharf property, being the 
kame more particularly described in the complaint. Wells cove- 
banted in the lease that he would not at any time, in any manner, 
directly or indirectly, assign or sublet the wharfage therein de. 
mised, or any part thereof, to any person, without the consent of 
the defendants. The defendants denied that they made the repre- 
sentations mentioned in the complaint to the effect that the 50-foot 
strip of land passed as appurtenant to the lease, or that the lessee 
took possession of it under the lease. In their papers, they alleged 
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that the plaintiff took possession of the 50-foot strip of land; that 
the defendants insisted that he should pay $1,000 a year for the 
use of it, which he agreed to do; and that thereupon an agreement 
was made, by virtue of which the defendant leased to him, during 
the pleasure of the board of docks, the said 50-foot strip of land, at 
an annual rent of $1,000. This agreement is sworn to by Mr. Ein- 
stein, one of the commissioners, and by Mr. Edward 8. Atwood, the 
superintendent of docks. It is not denied by Rogers. The only 
statement made by him with regard to it is contained in his com- 
munication to the board of docks to the effect that he never intend- 
ed to acquiesce in it; that the agreement as made by him was tenta- 
tive only. It is not denied by the defendants that they propose to 
remove the plaintiff from this 50-foot strip of land unless he pays 
the rent which he agreed to pay. Upon this fact, among others 
which were made to appear, the injunction was vacated upon the 
return of the order to show cause, and from the order vacating the 
injunction the plaintiff appeals. 

It is not necessary upon this appeal to consider the question 
whether the plaintiff, in his individual right, may maintain an ac- 
tion to prevent the defendants from doing the act which they 
threatened to do. He makes no claim here that the action is 
brought upon any such theory. The only right which is set un in 
the complaint is the alleged right of Wells, based upon the lease, 
to take possession of this 50-foot strip as appurtenant to what was 
leased to him, and the fact that he did take possession of it under 
the lease. It appeared from the papers that, whatever Wells may 
have acquired under that lease, he could not sublet it or assign 
it to anybody else, and for that reason the plaintiff has no right 
here under this lease, as against these defendants. Neither is it 
necessary upon this appeal to decide the extent of the dominion of 
the defendants over the land in dispute. Any conclusion which 
should be reached in this action upon that question would be of no 
force as against Wells, who is not a party to the xuction, and it 
would not operate as an adjudication as to his rights. The only 
question that is to be decided here is whether, upon the ullegations 
of the complaint and the facts stated in the papers, the plaintiff, 
as a taxpayer, can maintain this action under the provisions of 
chapter 301 of the Laws of 1892, That statute provides that all 
oflicers acting for any municipal corporation in this state may be 
prosecuted, and an action may be maintained against them, to pre- 
vent any illegal official act on the part of said otticers, or to prevent 
waste or actual injury to any property, funds, or estate of such 
municipal corporation by certain persons more particularly describ- 
ed in the act. Laws 1892, c. 301. The plaintiff brings himself 
within the description of the persons who may maintain such ac- 
tions, but there is no allegation, nor can it be inferred from the 
gstutements in the papers, that the acts of the defendants will in 
any way involve any waste or injury to the property or funds of 
the city; and therefore the only question left to be examined is 
whether the action which it is alleged the commissioners are about 
to take is illegal, within the meaning of this statute. 
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The substance of the allegation is that the defendants, as com- 
missioners of docks, claim that they have a title to this 50-foot 
strip of land, and propose to assert it, and it is from this action 
that plaintiff wishes to restrain them. He makes no charge that 
they intend any fraud towards the city, or that they are guilty of 
any bad faith in their official action, so far as the city is concerned. 
He stands solely on his claim that they have no title to this strip, 
and therefore it is illegal on their part to assert it, or that by the 
lease Wells acquired a right to the possession of the strip of land. 
If this strip is wharf property, within the meaning of the statute, 
then, clearly, the defendants, composing the department of docks, 
have exclusive charge and control of it (Consolidation Act, § 711); 
and they also have the exclusive power to make regulations with 
regard to it (Id. § 717). In view of the allegation that the under- 
standing between Wells and the defendants was that this 50-foot 
strip of land passed by the lease to Wells, and that he took pos- 
session of it under his lease, it is ditficult to see how the plaintiff 
can allege here that the property is not in the control of the de- 
fendants, under the provisions of the statute just cited. But pass- 
ing that point, and conceding that there may be some doubt upon 
that subject, the fact remains that the defendants insist that this 
property is within their control, and that they propose to do with 
regard to it that which they undoubtedly have the right to do if 
they are right in their contention. If they have the charge of 
this property, it is undoubtedly their duty to keep off intruders, 
and to take possession of the land. ‘The performance of that duty 
constitutes no fraud or bad faith towards the city. If it can be 
said to be illegal, it is only illegal in the sense that the act of any 
owner of property is illegal if he is mistaken as to his rights. From 
the standpoint of the plaintiff, the illegality here simply consists in 
the fact that defendants claim, as against the plaintiff, a right 
based upon a title which they have not in fact. The alleged il- 
legality exists simply with relation to the plaintiff, and because, 
a8 against him, they have no right or title which they can assert. 
Giving to the contention of the plaintiff the broadest possible mean- 
lng, it extends no further than that. 

To this contention there are two answers. In the first place, the 
taxpayers’ act was not intended to restrain an attempt by munici- 
pal officers to perform their duty in good faith in an effort to pro- 
tect the property of a municipal corporation. To enable the tax- 
paver to interfere and prevent the action on their part, the courts 
require something more,—some fraud or bad faith, or some such 
action as ig beyond the power or authority of the officer, and which 
will waste the property of the corporation or impose improper 
burdens upon the body of the taxpayers. As is said by the court 
of appeals, the courts will not become arbitrators between tnx. 
pavers and their municipal ofticers in every instance of disagreeing 
Opinions or conflicting judgments, and have decided that, jurisdic- 
Non in the officials existing, the courts can interfere in actions of - 
this kind only where some fraud or collusion or bad faith is alleged 
and proved. Zeigler v. Chapin, 126 N. Y. 342, 27 N. E. 471. To 
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hold otherwise would be to enable a taxpayer of the city to inter- 
fere in every case where a dispute arises between the city board and 
any other individual, in which the board proposes to assert a Jegal 
right, and it would make no difference whether the person against 
whom the right was asserted was made a party to the action or not. 
Such a construction of the law would draw into a court of equity 
every possible dispute which might arise between any municipal 
authority and any other person. Such a construction cannot be 
permitted. If, in behalf of the city, public officials ure in good 
faith insisting upon a right of property against a person, although 
they may be wrong in their claim as to what the law is, this 
statute does not authorize another taxpayer to interfere to re- 
strain them. If another taxpayer cannot interfere, certainly the 
one against whom the right is asserted cannot interfere in his right 
as a taxpayer. He must, to protect his private right, pursue the 
same remedy that any other citizen must pursue to protect his 
private right against any other than a public officer. 

In this particular case, however, the plaintiff has, by the estab- 
lished facts, put himself out of court. His own allegation is that 
he took possession of this property under the title which the lessee 
acquired by the lease from the defendant. The facts establish that 
he remains in possession during the pleasure of the defendants, by 
an agreement with them. In either aspect of the case, he cannot be 
heard as a taxpayer here to say that the defendants, with whom 
he has entered into a contract, may not proceed to ussert their 
rights of property as against him. There is no aspect of this case 
in which it would have been proper to grant this injunction, and 
the order vacating it must therefore be atlirmed, with $10 costs and 
disbursements. All concur. 


(1 App. Div. 514.) 
WALSH v. CAMPBELI1 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


1, APPEAL—-REVIEW—CONFLICTING TESTIMONY. 

A finding by a referee, on plaintitt’s testimony, that plaintiff was enti- 
tled to recover on a quantum meruit for work done, will not be dis- 
turbed, though defendant's testimony that the same was to be done for 
a fixed price was supported by another wituess. 

2. SAME—PAYMENT ON ACCOUNT. 

In an action to recover on a building contract, defendant. testitied 
that he paid plaintiff $800 on account of work done, and $312 for taxes 
paid by plaintiff! for defendant, and exhibited receipts from plaintiff to 
that effect. Plaintiffs corroborated testimony was that defendant paid 
him $300 to pay said taxes, for which he erroneously executed suid 
receipt for work done, and that defendant subsequently paid him $12 mere, 
as the taxes amounted to $312, for which he executed said tax receipt 
for $312. It appeared that plaintiff presented a bill from which said 
S300 was not deducted, and which was vot disputed. Hcld, that the 
referee’s finding for plaintiff would not be disturbed. 

8 SaAME—COUNTERCLAIM FOR REPAIRS. 

Where there was testimony, in an action to recover on a_ building 

contract, that a house could not be built without more or less cracking 


1 Motion for reargument denied. See 37 N. Y. Supp. 746 
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of the walls, a referee’s finding refusing to allow defendant for moneys 
paid for repairing such defects in plastering, which were not extraor- 
dinary and were not due to bad workmanship, will not be disturbed. 


Appeal from judgment on report of referee. 

Action by Patrick Walsh against James J. Campbell to recover 
on a contract for building a house, and for extra work done on the 
same, and to foreclose a mechanic’s lien thereon. From an inter. 
locutory judgment in favor of plaintiff, defendant appeals. Af. 
firmed. 

Argued before VAN BRUNT, P. J., and BARRETT, WILLIAMS, 
PATTERSON, and O’BRIEN, JJ. 


James P. Campbell, for appellant. 
Jeroloman & Arrowsmith, for respondent. 


O'BRIEN, J. The action (in form, tu foreclose a mechanic’s lien) 
is brought to recover on a contract for building a house, and for 
extra work done on the same. The plaintiff was the builder and 
contractor, the defendant the owner. The appellant has excepted 
to certain findings and conclusions of the referee affecting three 
items: (1) For “new tank on roof,” which foots up to $141.71, ap- 
pellant claiming that plaintiff agreed to do that work for $100, and 
that he was therefore overcharged $11.71; (2) a cash payment, on 
extra work, of $300; (8) amount of necessary outlay in repairing 
defective plastering, $189.69,—making the amount to be deducted 
from plaintiff's claim $531.40; leaving the net amount due plaintitf 
($633,93—8531.40) $102.58. Upon conflicting evidence, the referee 
has decided all these disputed facts in the plaintitf’s favor; and 
we might content ourselves by saying that an examination does not 
show any such preponderance of evidence upon any of these ques- 
ious in defendant’s favor as would justify our interfering with the 
conclusion of the referee. 

Thus, as to the first of the disputed items, the charge for “new 
tank on roof” was for rebuilding one that had been burned. This, 
the defendant testified, the plaintiff agreed, prior to commencing 
work, to construct for $100; while the plaintiff claimed that no such 
agreement was made, although he did state, after he had commenced 
the work, in a conversation with the defendant, that it would be 
about that sum. Although defendant is supported by one witness, 
a janitor, who claims to have heard the conversation between the 
plaintiff and defendant at which the agreement was entered into, 
there was a clean-cut question of fact; and the referee having had 
the benefit, which we do not possess, of seeing the witnesses, and ob- 
serving their demeanor, his conclusion that there was no avreement, 
ind that the plaintiff should recover on a quantum meruit, should 
hot be disturbed. 

A similar criticism may be made upon the argument of the appel- 
lint as to the referee’s finding respecting the cash payment of $00, 
It appears that the defendant had two receipts,—one for $300 “on 
act. contract for building, mason work, carpentry, &c.,” and another 
One for $312 for taxes. The plaintif™s testimony is that, on the 
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evening of November 6, 1885, the defendant came to his house, and, 
in the presence of plaintiff’s clerk, asked him if he would pay his 
(defendant’s) taxes, which plaintiff agreed to do; that thereupon the 
defendant gave him $300, agreeing to pay the difference between 
that amount and the amount of the taxes; and that the recital in 
the receipt that the money was on account of the contract was a 
mistake. It is shown that on the next day the plaintiff went and 
paid his own taxes and the defendant’s, the latter amounting to 
$312, and on the Saturday succeeding the defendant came and got 
the tax receipt. The plaintiff is corroborated by his clerk. The 
defendant admits that he went to plaintiff's house on the evening 
of November 6th, but testified that nobody was there but himsclf 
and the plaintiff, whom he requested to pay his taxes; that he gave 
plaintiff $300 on account of the contract, and took his receipt, and 
about two weeks afterwards paid him the exact amount of the taxes, 
$312, for which plaintiff likewise gave him a receipt. This receipt, 
however, when produced bore date December 7th. The plaintiff's 
explanation of this is that the defendant wanted a receipt for every- 
thing, and at his request he gave him one for taxes. There is noth- 
ing to show (beyond defendant’s statement) that on December ‘7th, 
or at any other time, the defendant paid plaintiff the sum of $312; 
and a point to be noted is that the plaintiff presented and demand- 
ed payment of a bill showing a balance, which was not disputed, 
and vet was erroneous to the extent of $300 if the defendant's con- 
tention is right as to the payment of two separate sums, one of $300 
and one of $312. We think the referee was right in concluding, 
upon the evidence, that the $300 received by plaintiff on November 
6, 1885, was to be, and was, used to pav defendant's taxes, and that 
the receipt stating that it was on account of the contract was a 
mistake. 

The remaining item of $189.69 the defendant claims he was obliged 
to expend for repairs to the plastering, due te plaintiff's bad work- 
manship. There was evidence tending to show that there were 
some cracks in the walls and ceilings, but it is proven that these 
were in no degree extraordinary, witnesses being produced whose 
testimony tended to prove that it was impossible to build a house 
without more or less cracking of the walls and ceilings, even when 
the work is done in a good and workmanlike manner, and that this 
particular work was so done; that it is a common, if not the usual, 
experience, in all newly-built houses, to find some cracks in the 
ceilings, which are not attributable to bad workmanship of the 
plasterer, but are due to the settling of the house, or, at times, to 
the manner in which the foundation is laid, the cellar dug, or the 
timbers laid or fastened. In this case, it appears that the defend- 
ant did the excavating himself. As stated with regard to the other 
items, this was one of fact, upon disputed evidence, and we think 
no sufticient reason has been shown why the findings of fact or the 
conclusions reached by the referee on sufficient evidence should be 
disturbed. 

The judgment should therefore be affirmed, with costs. All con- 
cur. 
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(1 App. Div. 623.) 


NATIONAL BANK OF DEPOSIT OF CITY OF NEW YORK v. ROGERS 
et al. 


{Supreme Court, Appellate Division, First Department. February 7, 1896.) 


REPLEVIN—LEGAL TITLE—PLEDGE. 

Plaintiff loaned money to the owners of goods in the customhouse, 
the bills of lading of which were in possession of the consignees. ‘The 
owners, without delivering the gvods or bills of lading, executed a note 
to plaintiff reciting that the goods had been deposited with plaintiff as 
collateral security for the note, and that plaintiff had a lien thereon, and 
also executed a receipt stating that they held the goods in trust for plain- 
tiff, and that plaintiff might at any time cancel the trust and take the 
goods. The owners afterwards removed the goods from the custom- 
house, and assigned the same to defendants’ testator, after which plain- 
tiff canceled the so-called trust. Held, that plaintiff acquired no legai 
title, and therefore could not maintain replevin for the goods. 


Appeal from circuit court, New York county. 

Action by the National Bank of Deposit of City of New York 
against Henry P. Rogers and others, executors, to recover posses- 
sion of certain goods. From a judgment of the supreme court in 
favor of plaintitf, entered upon a verdict of a jury, and from an 
order denying a motion for a new trial upon the minutes of the 
court, defendants appeal. Reversed. 


The action was brought to recover chattels, commonly known as an “ac- 
tion of replevin.” The goods were purchased by Sardy, Coles & Co., in 
Europe, but were consigned to Perry, Rider & Co., customhouse brokers in 
New York. After the arrival of the goods in New York, and while they were 
still in the customhouse, and the duties thereon remained unpaid, and on the 
3ist day of August, 1891, Sardy, Coles & Co. borrowed from plaintiff $3,000, 
to be used, among other things, in paying the duties on the goods, and gave 
their note therefor, payable on demand, which stated that they had de- 
posited the goods with the plaintiff as collateral security for the payment of 
the note and all other demands unpaid, and that they gave the plaintiff a lien 
upon the goods for the payment of such note and demands, and authorized 
the plaintiff, on the nonpayment of such note and demands, to sell the whole 
or any part of the goods, and, after deducting the expenses, to apply the pro- 
ceeds ip payment of such note and demands; and Sardy, Coles & Co. at the 
same time gave the plaintiff a receipt for the goods, agreeing to hold them in 
trust for the plaintiff and as its property, and to sell the same for its account, 
and hand the proceeds to the plaintiff, to apply on the note and demands, and 
further providing that the plaintit®? might at any time cancel this trust, and 
take possession of the goods or the proceeds thereof. Thereafter, and on the 
4th day of September, 1891, Sardy, Coles & Co. delivered to Perry, Rider & 
Co. a check for $1,345.35, with which to pay the duties on the goods, and the 
duties were thereupon paid, and the goods were taken from the customlhouse 
and delivered to Sardy, Coles & Co. After the goods had come into the pos- 
session of Sardy, Coles & Co., and on the 3Uth day of September, 1891, they 
executed and delivered to defendant's testator their indenture bearing date 
September 23, 1891, whereby, in effect, they stated that they were indebted 
to such testator in the sum of $25,063.21,—giving the terms thereof,—and that 
in consideration of such indebtedness they sold, assigned, and transferred to 
him all their property, real and personal, of every kind, to be by bim converted 
into money, and the proceeds thereof applied to the payment of their in- 
debtedness to him, and to the payment of debts owing by them to other par- 
ties, and to pay over the balance, if any. tu Sardy, Coles & Co. Under this in- 
denture the testator, on the same 30th day of September, 1891, took pussession 
of the property therein described, including the goods here in question. On 
the same day, Sardy, Coles & Co. wrote to plaintiff that they had made an 
assignment of their business to the testator; und thereupon the plaintiff de 


366 NEW YORK SUPPLEMENT, Vol. 37. (Sup. Ct. 


manded possession of the goods in question, at the place of business of Sardy, 
Coles & Co., from the persons there in charge of the assigned property, and 
also demanded the goods of the authorized attorneys and agents of the tes- 
tator, at their office. October 3, 1891, the plaintiff caused copies of note, 
receipt, etc., to be sent to the attorneys for the testator, in a letter, wherein 
was stated the nature of the plaintiff's claim to the goods, and wherein the 
testator was asked to recognize the plaintiff's claim and to pay its indebted- 
ness. October 24, 1891, a paper was served by plaintiff, canceling the trust, 
and demanding possession of the goods. ‘the goods were not surrendered to 
plaintiff, but were inventoried as a part of the assigned property by the tes- 
tator, and thereafter, and on October 26, 1893, this action was commenced. 
The testator died April 22, 1892, and bis executors were thereafter substituted 
as defendants in the action. At the time the money was loaned by the plain- 
tiff to Sardy, Coles & Co., and the note and receipt were taken, the goods were 
not in the possession of Sardy, Coles & Co., but in the customhouse, subject 
to a lien for duties. Sardy, Coles & Co. did not have the bills of lading, even. 
Perry, Rider & Co. were consignees, and held the bills of lading. ‘They did 
not then, or for some days thereafter, transfer the bills of lading to any one. 
The plaintiff never had actual possession of the goods, nor did it ever have 
any transfer of the bills of lading. The plaintiff never canceled the trust 
agreement, or demanded the possession of the goods, until after the assignment 
was executed and delivered to defendant’s testator, and he had actually taken 
the goods into his possession thereunder. On the trial the defendants moved 
for.a dismissal of the complaint on the ground, among others, that the plain- 
tiff had failed to show any title to, or possession or right to possession of, the 
goods. The court denied this motion, and held, as a matter of law, that plain- 
tiff’s title and right to possession of the goods covered by the trust agree- 
ment, so called, was conclusively established, and that the only question for 
the jury was whether the goods taken by the sheriff in this action were the 
same as those covered by the trust agreement. To all of which the defendants 
excepted. The jury rendered a verdict for the plaintiff, and from the judg- 
ment entered on such verdict this appeal is taken. 


Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, JJ. 


Kenneson, Crain & Alling, for appellants. 
.Reeves & Todd, for respondent. 


WILLIAMS, J. The evidence was sufficient to sustain the verdict 
of the jury as to the identity of the goods, to recover which the ac- 
tion was brought. The real question is whether the trial court 
was justified, upon the evidence, in holding that plaintiff's title or 
right to possession of the goods covered by the trust agreement, so- 
called, was conclusively established, so as to enable it to maintain 
this action. There was substantially no dispute as to the facts, 
and the question was therefore correctly regarded as one of law, 
for the trial court. The goods were never actually delivered to the 
plaintiff, nor was there any symbolical delivery, by way of transfer 
and delivery to the plaintiff of the bills of lading. The goods were, 
at the time the loan was made and the note and the receipt were 
taken, in the possession of the customhouse authorities, and were 
not given up by them until the duties were paid, some days later. 
The bills of lading were held by Perry, Rider & Co., who were the 
consignees therein named, and no transfer was made of the bills to 
any one until after the duties were so paid. The statements in the 
note and the receipt as to the delivery and redelivery of the goods 
were untrue, in fact. Under these circumstances, there was, and 
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could be, no legal pledge of the goods by Sardy, Coles & Co. to the 
plaintiff, inasmuch as the delivery of possession is absolutely es- 
sential in order to constitute a pledge. Upon the conceded facts, 
the most that could be claimed by the plaintiff was that, by virtue 
of the note and receipt, it acquired an equitable lien upon the goods. 
Such a lien, however, even if it existed, did not authorize the plain- 
tiff to reduce the goods to posséssion, against the consent of the 
defendant’s testator, without the interposition of a court of equity. 
Such a lien, therefore, was not a sufficient interest in the property 
to enable the plaintiff to maintain this action. An action in equity, 
to enforce such a lien and recover the possession of the goods, might 
very likely have been maintained; but, in order to maintain this 
action, the plaintiff must have had the legal title, or a legal right 
to the possession of the goods. Deeley v. Dwight, 132 N. Y. 59, 30 
N. E. 258, and cases therein referred to. The mere equitable right 
to the possession of the property will not do. It was distinctly held 
in Wheeler v. Allen, 51 N. Y. 37, that the plaintiff could not main- 
tain replevin where the legal title was in the defendant as trustee 
for him. Earl, C., said: 

“In law, he [the defendant] held the scrip as trustee for the plaintiff; and, 
as such trustee, he could be compelled to account to the plaintiff in an action 
{in equity. But an action of replevin to recover the scrip, under such circum- 


stances, is a great novelty. The legal title was never vested in the plaintiff, 
and his only remedy to procure this scrip was by an action in equity.” 


This case was held in Railroad Co. v. Bayne, 75 N. Y. 4, to be 
authority for the equitable action. Folger, J., said: 


“The opinion of Earl, C., in that case, states that the remedy of the plaintiff 
there to procure the scrip was a suit in equity.” 


The same rule was laid down in Haas v. Altieri (Com. PI. N. Y.)} 
21 N. Y. Supp. 950. The court said that the plaintiff must have the 
right of immediate possession, and that the title must be a legak 
title, and not a right enforceable only in equity. 

The result of these views is that the court erred in holding that 
the plaintiff had such interest in the goods as entitled it to main- 
tain this action. 

The judgment should be reversed, and a new trial ordered, with 
costs to the appellants, to abide event. All concur. 


(1 App. Div. 208.) 
SCHOEN v. WAGNER. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


1. CONTRACT OF SALE—PAROL EVIDENCE. 

A contract dated July 7, 1892, provided that W. was to pay S. $12,000 
for her claim in two buildings being erected by a certain railroad company, 
the first payment of $6,000 to be paid “during the first part of the building 
now contemplated, and the remaining 6,000 to be paid during the com- 
pletion of said building, as per plans filed in the building department as 
now contemplated by” such company; that, “if any plans are changed, 
then my claim shall be paid in the same ratio as the amount mentioned. 
Referring to the tirst payments, payments are to be made as follows: 
$1,000 during the month of July, 1892; $2,000 during the month of Sep- 
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tember, 1892; $2,000 during the month of November; and $1,000 during 
the month of January, 1893. ‘The second payment to be arranged here- 
after to suit the convenience of the contracting parties.” Held, that such 
contract, when supplemented by the plans referred to, was not ambiguous, 
so as to admit parol evidence. 

8. SAaME—ACTION FOR PRICE—QUESTION FOR JURY. 

In an action to recover $6,000 alleged to be due on a contract of sale 
to defendant of plaintiff’s interest in-two buildings “‘being erected’”’ by a cer- 
tain railroad company, it appeared that the price was 812.000; that it was 
the builder’s intention to only partially complete the buildings at first; that 
defendant was to pay plaintiff $6,000 during the progress of the work on 
the tirst part of the building; that the second payment of $6,000 was to be 
made during the completion of the building as by the plans filed; and that 
the dates of the first payment were specitied, and the dates of the second 
payment were to be arranged afterwards, to suit the parties’ convenience. 
It appeared, also, that only the first part of the building had been com- 
pleted, and that the first payment of $64,000 bad been made. Held, that no 
breach of the contract was shown. 


Appeal from superior court of New York City, jury term. 

Action by Mary E. Schoen against Albert Wagner to recover a 
balance alleged to be due on a contract of sale by plaintiff to de 
fendant of her interest in certain buildings. From a judgment 
entered on the verdict of a jury in favor of plaintiff, and from an 
order denying his motion for a new trial, defendant appeals. Re- 
versed. 

Argued before VAN BRUNT, P. J., and RUMSEY, BARRETT, 
WILLIAMS, and INGRAHAM, JJ. 


S. Untermyer, for appellant. 
C. C. Leeds, for respondent, 


VAN BRUNT, P. J. This action was brought to recover $6,000, 
a balance due upon a written agreement. The defendant admitted 
the agreement, but denied that there was anything due thereunder. 
Upon the trial, the agreement was offered in evidence, and the court 
held that it was ambiguous, and needed explanation. Evidence 
was offered on both sides, and the case submitted to the jury, who 
found a verdict for the plaintiff; and from the judgment thereupon 
entered, and from the order denying motion for a new trial, this 
appeal is taken, 

The agreement upon which the action was brought is as follows: 

“July 7, 1892, New York. 

“This agreement, between Albert Wagner and Mary E. Schoen, that said 
Wagner is to pay Mary E. Schoen (12.000) twelve thousand dollars for her 
claim in the two buildings now being erected by the 38rd Ave. R. R. Co., 
Bowery, Bayard St., and also 65th St. and drd Ave.; the first payment of 
(6.000) six thousand to be paid during the first part of the building now con- 
templated, and the remaining 6,000 to be paid during the completion of said 
building, as per plans filed in the building department as now contemplated 
by the 3rd Ave. R. R. Co. If any plaps are changed, then my claim shall be 
paid in the same ratio as the amount mentioned. Keferring to the first pay- 
ments, payments are to be made as follows: $1,000 during the month of July, 
1892; $2.000 during the month of September, 1892; $2,000 during the montu 
of November; and $1,000 during the month of January, 1893. The second 
payment to be arranged bereafter to suit the convenience of the contracting 
parties, Albert Wayner. 

“Mary BE. Schoen.” 
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This instrument seems to us to be reasonably clear in its terms, 
and to require no explanation as to what the parties meant by their 
contract, when the agreement is supplemented by the plans, which 
at the time the same was entered into were on file in the building 
department, and are referred to in the agreement. Upon an ex- 
amination of those plans, as offered upon the trial, it appears clearly 
what the parties intended, viz. that the defendant should pay to 
the plaintiff $6,000 during the progress of the work upon the first 
part of the building; the intention upon the part of the railroad 
company, the builder, being only partially to complete the building 
then, and at some subsequent time to erect the remainder of the 
building, as shown upon the plans on file in the building depart- 
ment. The second payment of $6,000 was to be made during the 
completion of the building, as by the plans filed. The dates of the 
first payment were fixed by the contract, and the dates of the sec- 
ond payment were to be arranged thereafter to suit the convenience 
of the contracting parties. Atthe time of the commencement of this 
action, the first part of the building only had been completed, and 
the payments called for during the erection of the first part of the 
building had been made. There was nothing due to the plaintiff 
in respect to the second half of the building, because that work had 
not been begun. The building according to the plans was to be 
a nine-story building at the corner of Bowery and Bayard streets, 
and a new building between Sixty-Fifth and Sixty-Sixth streets, 
extending from Second to Third avenues. At the time of entering 
into this agreement, it was contemplated to erect part of the Sixty- 
Fifth street building, and the basement and first story of the build- 
ing at the corner of Bowery and Bayard streets; and it was this 
condition of contemplation that led to the separation of the items 
of the agreement,—the first $6,000 to be paid upon the first part 
contemplated to be built, and the second $6,000 during the doing of 
the work of the second part, which it was evidently understood be- 
tween the parties would be deferred for some time, so that they 
could not fix the dates for the payment as they had done in respect 
to the first portion of the work. There was evidently no question 
to go to the jurv. because there was no disputed question of fact; 
and the agreement between the parties, with the plans, made out 
an intelligible contract, a breach of which the plaintiff has failed 
to show. 

The judgment and order appealed from should be reversed, and 
a new trial ordered, with costs to the appellant to abide the event. 
All concur. 





(1 App. Div. 224.) 
GIRTY v. STANDARD OIL CO. OF NEW YORK. 


(Supreme Oourt, Appellate Division, Second Department. February 4, 1896.) 


1. DuREss—THREATENING TO COMMIT SUICIDE. 
A threat by a man to his wife that. unless she signed certain papers, 
he would be arrested for embezzlement, and would commit suicide, does 
not constitute duress. Pratt, J., dissenting. 


v .37N.Y.8.n0.38—24 
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2. CANCELING DEED—PROOF oF FRAUD. 

In an action to cancel a deed on the ground that plaintiff was induced 
to execute it by false representations of her husband, acting as defend- 
ant’s agent, and that plaintiff did not know the nature of the instrument, 
it appeared that, when the husband, who was accused of embezzlement 
from defendant, asked plaintiff to sign certain papers, she said that she 
did not want “to sign her home away,” but that, on being assured that 
it was a mere matter of form, by which plaintiff would lose nothing, she 
signed the paper without reading it. Held, iusufficient to show fraud. 
Pratt, J., dissenting. 


8. DEED—CONSIDERATION. 

An agreement by a corporation to waive a large money claim against 
an employ6é accused of embezzlement, and to retain him in its employ, 
is sufficient consideration for a deed to such corporation by the employé’s 
wife. 


Appeal from special term. 

Action by Caroline E. Girty against the Standard Oil Company of 
New York to set aside a deed for fraud and duress. From a judg- 
ment dismissing the complaint upon the merits, plaintiff appeals. 
Affirmed. 

Argued before BROWN, P. J., and PRATT, BARTLETT, and 
HATCH, JJ. 


Charles G. F. Wahle, for appellant. 
Joseph H. Choate, for respondent. 


BARTLETT, J. In the month of March, 1883, the plaintiff in this 
action, then upward of 60 years of age, joined with her husband, 
George W. Girty, in the execution of a deed whereby there was con- 
veyed to the Standard Oil Company of New York, a house and lots 
in the city of Cleveland, Ohio, which property stood in the name of 
the plaintiff. The present suit (which was not commenced until 
September, 1894) is brought to set aside that conveyance, on the 
ground that the plaintiff was induced to sign the deed by duress, ex- 
ercised upon her by her husband, acting as the agent of the Stand- 
ard Oil Company, and by misrepresentations made by him in the 
same capacity. The duress is alleged to have consisted of threats 
to commit suicide, on the part of the husband, who proposed at the 
same time that his wife should commit suicide with him. The al- 
leged misrepresentations consisted in telling the plaintiff that the 
conveyance was simply a paper to secure the Standard Oil Com- 
pany, and that she would not lose anything by signing it. The de 
fense set up in the answer was that the plaintiff’s husband had been 
in the employ of the Standard Oil Company, having charge of its 
moneys and books of account; that in February, 1883, it was dis- 
covered that he had embezzled upward of a quarter of a million dol- 
lars, belonging to the corporation; that he had to a great extent 
paid for the Cleveland property in question, which stood in his wife's 
name, out of the moneys thus embezzled; and that the conveyance 
of that property, now sought to be set aside, was made by way of 
reparation for the embezzlement by the husband, and to save his 
good name. The defendant, however, was not called upon to offer 
any proof in support of these allegations in the answer; for, at the 
end of the plaintiff's case, the court below dismissed the complaint 
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on the merits. From the judgment in favor of the defendant, en- 
tered upon its dismissal, the plaintiff has appealed. 

The trial judge found, as matter of fact, that there was no fraud, 
misrepresentation, duress, or undue influence in procuring from the 
plaintiff the conveyance mentioned in the complaint, and, further- 
more, that the action was barred by the statute of limitations and 
the laches of the plaintiff. The counsel for the appellant contends 
that both these conclusions are erroneous. I have carefully read 
through this record, and it seems to me that the evidence fully jus- 
tifies the decision in all respects. 

The allegation as to duress was not sustained by the proof. The 
husband told the wife that he was accused of embezzlement, and 
wanted her to sign some papers; that if she signed them, he would 
go on with the same salary in the employ of the Standard Oil Com- 
pany, and nobody would ever know it; that if she did not, he would 
be arrested, and never could stand that disgrace, but would commit 
suicide, and she had better commit suicide with him. There is auv- 
thority to the effect that a threat on the part of a son to commit 
suicide does not, in any legal sense, constitute duress, so as to in- 
validate an instrument claimed to have been executed by his mother 
in consequence of such threat. Insurance Co. v. Meeker, 85 N. Y. 
614. And it has also been held that a threat by a husband to poison 
himself, whereby a wife was induced to sign a promissory note, did 
not amount to duress in law. Wright v. Remington, 41 N. J. Law, 
48. In the case last cited the supreme court of New Jersey declared 
that there was no trace of a doctrine in the law that the threat 
of a husband against himself would avoid the contract of his wife, 
and used this language, which is peculiarly applicable to the case 
at bar: 


“It may be that, had the payees of the note, or their agent, threatened to 
take the life of the husband unless the wife signed the note, and she signed 
under the influence of the terror excited by such threats, it would have avoided 
the contract. But here the threats were made by the husband against his 
own life. The maker and the object of the threats were the same. Their ex- 
ecution was within his own power of volition. ‘rhe wife knew that no harm 
would come to him except by his own act. The present case Is utterly unlike 
an instance of the presence of some overshadowing danger, uncontrollable 
by either the wife or the person endangered.” 


All this could be said just as truly of the alleged duress in the 
present case, if we substitute the deed for the note, and the grantees 
named in the deed for the payees named in the note. Considering 
Mrs. Girty’s testimony as a whole, I think it indicates that she was 
actuated in what she did, not by fear that her husband would kill 
himself, but by a praiseworthy desire to help him out of the diffi- 
culties in which he was plunged in consequence of the charge that 
he was a defaulter to the Standard Oil Company. The trial judge 
was at liberty to adopt this view, or any other which could fairly be 
derived from the evidence; for he disposed of the case, not as upon 
a nonsuit, but on the merits. 

As to the suggestion that the wife should commit suicide, there is 
absolutely nothing in the case to show that she had the slightest 
fear of any compulsion in that direction. In her narrative of what 
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occurred at the time she signed the conveyance, the plaintiff thus 
states the alleged fraudulent misrepresentation: 

“At the time my husband asked me to sign these papers, he said I would 
mpeg it; that it was only a matter of form; that I should have it back 
again 

It is apparent that, when this was said, she must have known the 
character of the instrument she was about to execute; for she had 
previously answered her husband, when he first asked her to give 
him her signature, by saying, “George, I don’t want to sign my home 
away.” No phrase in common use is more expressive of the idea of 
conveying real property to another than the words “to sign my 
home away.” Its meaning seems to me unmistakable. Its use by 
the plaintiff leaves no doubt in my mind that Mrs. Girty was well 
aware of the nature of the conveyance to which she says she attached 
her name without reading it. If she did know what it was, the 
statements of her husband which are relied upon as misrepresenta- 
tions were nothing more than consolatory assurances on his part, 
expressive of the hope that the property might some time be re- 
stored. 

In the complaint, the value of the property, with the fixtures and 
chattels therein contained, is stated at $110,000. According to the 
plaintiff’s testimony, her only contribution towards the acquisition 
of this real and personal estate was $5,000, given to her husband 
some time in the 50’s. She conceded that it was, for the most part, 
his property, standing in her name. When the charge of embezzle 
ment was made against Mr. Girty, while he denied the accusation in 
words, his conduct was such as to indicate that it was true. But, 
however great may have been the wife’s contidence in his honesty, 
her evidence shows that she must have realized that a large money 
claim was made by the Standard Oil Company against her husband 
on account of his alleged defalcation, and she executed the deed to 
relieve him from that claim. Ther2 is no proof that the claim was 
not well founded, and the acts of Mr. Girty tended to show that it 
was. He appears to have been retained in the service of the corpo- 
ration in consequence of the conveyance, when, otherwise, he would 
have been discharged; and this constituted asufficient consideration. 

The expression to which I have already referred in regard to sign- 
ing away her home, which the plaintiff testifies she used when asked 
to sign the deed, affords the clearest evidence that she knew every 
essential fact constituting her alleged cause of action more than 10 
years before the present suit was brought. Further proof in support 
of the plea of the statute of limitations is to be found in the plain- 
tiff’s contemporaneous execution of a paper conveying the furni- 
ture in the Cleveland house to the defendant, and the steps which 
she took to prevent some furniture which belonged to her daughter 
from passing under that bill of sale. 

Some criticism of the oral opinion of the trial saaae ig contained 
in the brief for the appellant, on account of the assumption of the 
court below that Mr. Girty had, as matter of fact, embezzled the 
money which he was accused of embezzling. I am unable to see, 
however, how this assumption could have affected the result. It 
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was enough that the plaintiff's husband was accused of the defalca- 
tion, and acted as though the charge was true. 

The appellant was not harmed by the exclusion of the evidence 
mentioned in the fifth point of the appellant’s brief. The judgment 
seems to me to be right, on the facts and on the law, and I am in 
favor of affrmance. 

Judgment affirmed, with costs. 


BROWN, P. J., and HATCH, J., concur. 


PRATT, J. (dissenting). This action is brought to set aside a con- 
vevanee of property valued at $105,000, made by a wife, without 
. consideration moving to her, at the request of her husband. The 
proof shows that plaintiff's son died on March 10th, and on the 19th, 
upon her return from the funeral, her husband informed her that 
he was falsely accused by the Standard Oil Company of having taken 
their property, and that, if she did not sign the papers that had been 
prepared, and were there present, he would be arrested, in which 
case he could not stand the disgrace, and would take his life. He 
said she would not lose the property; that it was only a matter of 
form, ete. She had no previous notice of what was required of her, 
had no counsel present, nor independent advice, and then and there, 
without further consideration, and in the presence of the -com- 
pany's agent, executed the papers. She believed he was in danger 
of arrest, and may have thought that in such case he would take his 
life. 

The principles on which a court of equity proceeds in such cases 
are familiar. In the recent case of Dignan v. Dignan (N. J. Ch.) 14 
Atl. 887, it is held that, where one enters into an agreement, without 
giving the matter the slightest thought or consideration, under such 
circumstances that it is perfectly apparent that he acted under some 
unhappy influences, or some superior power, he should be released 
from such obligation unless superior equities have arisen. In Sistare 
v. Heckscher (Sup.) 18 N. Y. Supp. 475, the wife was suddenly ap- 
pealed to to execute a security for her husband's debt. She was 
told it was only a matter of form, but that if she would execute it 
the creditor would advance money to help her husband. It does 
not appear that anv threats were made against the husband, but the 
deed was set aside, although the creditor was not a party to the 
undue influence, which the court characterized as fraud. The rule 
on which courts proceed was stated in Sercombe v. Sanders, 34 
Beav. 385, as follows: 


“Creditors should understand that they cannot improve their security, taken 
from persons to whom they have given credit, by inducing them, at the last 
moment, to compel near relations or persons under their influence to pay their 
debts.”’ 


In that case there were no threats nor false representations; but, 
the party having acted hastily, and without independent professional 
advice, the deed was set aside. The court says: 


. “It Is not sufficient that a man knew what the actual transaction was. You 
must also show that he is emancipated from control, and had the advantage 
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of a separate solicitor, who would naturally have said to him, ‘You must un- 
derstand you are giving up your sbare forever,’ etc.” 

In Berdoe v. Dawson, 13 Wkly. Rep. 420, the master of the rolls 
held that, where a person takes from a son a security for a debt due 
by the father, he incurs the strongest obligation to prove, beyond a 
reasonable doubt, that the transaction is a righteous one, that the 
son understood it perfectly, and was not acting under undue influ- 
ence which the father possessed over him. That to subject a woman 
to the fear of the arrest of her husband or other near relative, in or- 
der to procure a conveyance of her property, is exercising undue in- 
fluence, would seem not to require authority. Yet it is found in 
abundance. Ingersoll v. Roe, 65 Barb. 355; Eadie v. Slimmon, 26 
N. Y. 9 —15. See, also, McCandless v. Engle, 51 Pa. St. 309; Stiles 
v. Stiles, 14 Mich. 72; Wilson v. Bull, 10 Ohio, 250; Boyd v. De La 
Montagnie, 73 N. Y. 502; Witbeck v. Witbeck, 25 Mich. 442; Wiley 
v. Prince, 21 Tex. 637. 

The application of these principles to the case at bar is easy. If 
an attempt was to be made to influence plaintiff, a woman in ad- 
vanced years, to deprive herself of a fortune to please her husband, 
the simplest rule of honesty required that she should have ample no- 
tice, and the assistance of those who were competent to advise her, 
and not adversely interested. She should not have been subjected 
to the influence of her fears. The burden of proof was upon defend- 
ants to show, in the language of Lord Eldon, that their case was a 
righteous one. When it appears that she parted with a large prop- 
erty without consideration moving to her, the presumption of fraud 
arises, and must be overcome by proof. Silverthorn v. Troxall (N. 
J. Ch.) 12 Atl. 614. When it further appears that plaintiff was re- 
quired to sign a deed previously prepared without notice to her, that 
she had no opportunity to get advice from disinterested parties, and 
her feelings were worked upon by her fear of her husband’s arrest, 
the evidence of undue influence is irresistible. To expose her to such 
influence was a fraud. 

It is suggested that the lapse of time has deprived plaintiff of her 
rights. We do not see that she was fully apprised of the facts upon 
which her rights depended until 1892. She owed defendants no duty 
of active vigilance, and she seems to have been under fears for her 
husband so long as he lived. The delay has not injured defendants, 
and raises no equity in their favor. 

The judgment should be set aside, and new trial granted; costs to 
abide the event. 


re 


(1 App. Div. 449.) 
FROST v. AKRON IRON CO, 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


1, LANDLORD AND TENANT—HOLDING OVER. 

Where a tenant, on the expiration of his term, surrenders possession 
for any Interval of. time, his resuming possession under an agreement 
with the agent of the landlord, though the agent was without authority 
to grant such permission, would not impose on him the liability of a ten- 
ant bolding over after expiration of bis term. 
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2 SameE—SuRRENDER. 
The tenant, in the absence from his office of the real-estate broker hav- 
ing charge of the rental of the property, may surrender possession to the 
person in charge of the oftice. 


8. SamE—EVIDENCE. 

On the issue as to whether a tenant had held over, the tenant testified 
that he went to the office of the agent in charge of the property at 9 o’clock 
in the morning of the day on which the lease was to expire at noon; that 
the agent was absent; that he handed the key to the person iy charge, 
and stated to him that he surrendered all the property he had not re- 
moved from the building, but that he would like a few bours to remove 
it; that such person gave him permission; tbat on notice from the 
agent that his retention of possession would be considered a holding over 
for another year he called the agent’s attention to such permission, closed 
the building without removing his property, and on the following day re- 
delivered up the keys. Held, that the evidence was sutticient to render 
it a question for the jury whether the tenant held over under the lease. 


Appeal from circuit court, New York county. 

' Action by Newbury H. Frost against the Akron Iron Company. 
From a judgment for plaintiff, entered on a verdict under direction 
of the court, defendant appeals. Reversed. 

Argued before VAN BRUNT, P. J., and PATTERSON, RUMSEY, 
O’BRIEN, and INGRAHAY, JJ. 


W. F. Scott, for appellant. 
C. W. West, for respondent. 


INGRAHAM, J. The defendant in this action was, prior to the 
ist day of May, 1892, in possession of a store, No. 122 Liberty street, 
in the city of New York, under a lease executed by plaintiff’s grantor, 
which lease was dated January 14, 1889, and the term demised was 
“three years and four months from the ist of January, 1889, at the 
yearly rent of $1,800.” On February 17, 1892, the plaintiff purchased 
the property from the lessor, and took an assignment of the lease. 
Mr. George R. Reed, a real-estate broker of New York, was the agent 
of the plaintiff. Some time prior to the Ist day of May, 1892, Reed 
told the defendant’s manager that the rent would be $4,000 per an- 
num if defendant remained after the 1st day of May, and that the 
plaintiff would not let the premises for less; and a clerk in Reed’s 
oflice told the defendant’s manager that the rent would be $4,000 per 
annum if they remained. The defendant expressly refused to accede 
to this demand, hired other premises, and in April commenced to 
move. During this period there were negotiations between the par- 
ties as to the purchase by the plaintiff of some of the property that 
had been placed on the demised premises by the defendant, which 
finally resulted in an offer by the plaintiff to buy certain of the 
property in the building for $300, which offer was accepted on April 
6, 1892. May 1, 1892, fell on Sunday, and on Monday morning a 
small engine, a pump, and some shelving and racks that were fixed 
to the building by the defendant had not been moved, together with 
a considerable amount of scrap iron and other articles. About 10 
o'clock on the morning of May 2d, the defendant's employés having 
left the building, except that a few workmen were engaged in mov- 
ing, the defendant’s manager, Mr. Hollaway, took the keys of the 
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premises, and went up to Mr. Reed's office. It appeared that since 
the purchase of the property by the plaintiff Reed acted as agent of 
the plaintiff in regard to the property, all negotiations and transae- 
tions in relation to the property having been conducted by Reed on 
behalf of the plaintiff. Hollaway, on arriving at Reed’s office, pre- 
sented his card, and asked for an interview with Reed. Reed was 
absent, and he was referred to a Mr. Cox. Somebody in the office 
said Cox was the proper man to see. Mr. Cox was in the office, and 
Hollaway said to him that he had succeeded in removing his stock, 
but had been unable to clean-up all the scraps left there, or to take 
and carry out all the tools and racks which were left together; and 
then he said, “Here is the key,” and handed it to Mr. Cox. Mr. Cox 
took the key, and Hollaway then said: “I surrender all the stuff 
that was in there, the remaining scraps, but that I should be very 
glad to clean them out at any time, if so desired; and if he [Cox] 
would grant me a few hours, I would clean them all out in an en- 
tirely satisfactory manner to him.” Cox in reply said to Hollaway: 
“All right, Mr. Hollaway, you may take the key. You may have 
three or four days, if you choose, and in the meantime I will ask of 
you a similar concession. I am not able now, owing to my business, 
to check over the articles which Mr. Reed had bought of you, and 
would like from you a week’s time.” To which Hollaway replied: 
“That is entirely satisfactory, Mr. Cox. You may have a week, or 
as much time as you choose.” After that Hollaway took back the 
key, and his men continued working, removing this stuff, until 
noon, when the men went to dinner. Shortly after, when the men 
returned from dinner, some time between 1 and 2 o’clock, Hollaway 
received a note from Reed, in which Reed said: “I assume that by 
retaining possession of the store and basement at 122 Liberty street 
you renew your lease for a year at $4,000.” To that the defendant 
at once replied, stating that he did not desire to occupy the store, 
calling his attention to the surrender of the keys in the morning, 
with the request for time to take down the rack, shelving, etc., the 
acquiescence of Mr. Reed’s representative in that request, and said 
that if the promise was withdrawn they would return the keys at 
once. Subsequently, about 3 o'clock on the same day, Hollaway 
went to Reed's office, and said he was somewhat at a loss to under 
stand the position taken by Reed after his interview in the morning. 
To that Reed said that the defendant must pay $4,000, as they were 
in there. In reply to that Hollaway said that he would immediately 
close the place up, and bring the keys over to him. Hollaway im- 
mediately closed the place up, and went out, and left it, locked the 
doors, took the key, and went home, leaving the engine and other 
property on the premises. What was left there were the racks, a cer- 
tain quantity of refuse scrap, the engine, one pump, and the material 
that had been sold to the plaintiff. The value altogether, with the 
exception of what had been sold to plaintiff, was from $75 to $100. 
This property was left in the building until subsequently removed 
by the defendant, under the stipulation between the parties that 
such removal should not affect the rights of the other party. Ob 
the afternoon of May 2d the store was locked up, and on May 3d, 
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about 9 o’clock in the morning, Hollaway called at Reed’s office, 
when Reed again insisted upon his being responsible for the $4,000 
rent for the next year, when on that morning Hollaway gave Reed 
the key, and told him that he surrendered all the property in the 
place. Hollaway testified that when he gave the key to Cox he told 
him that he surrendered everything to him in the place at the time, 
and that what he said on the 3d, when he gave the key to Reed, was 
a repetition of what was said on the 2d; and that he then delivered 
the key to Reed, who took it, and retained it in his possession. The 
keys were never returned to the defendant. The defendant was 
never again in possession of the premises, except that several 
months afterwards, under the agreement between the parties before 
referred to, he removed some of the articles left there on May 2d. 
This is a statement of the facts as testified to by the defendant’s 
witnesses, and which, for the purpose of this appeal, we must as- 
snme to be true. There was, however, no material contradiction, 
except as to the delivery of the key to Cox, and what happened at 
that interview. At the close of the case the defendant requested 
the court to submit to the jury—First, the question of the authority 
of Cox; second, whether there was in fact a holding over by the de- 
fendant; and, third, whether the plaintiff did not extend the time 
for the defendant to vacate the premises; and to go to the jury upon 
all the issues in the case,—which motion was denied. The court 
then directed a verdict for the plaintiff for the rent of the premises 
for the sum of $4,000, the rent for the whole year, deducting the 
amount which, under the stipulation, the defendant was not to be 
liable for. 

The lease which defendant held was for three years and four 
months from the Ist day of January, 1889, which excluded the first 
day of the term and included the last, and would give the defend- 
ant to and including the Ist day of May. As that day fell on Sun- 
day, he would have to and including the following Monday, the 2d 
day of May. 12 Am. & Eng. Enc. Law, p. 981, and cases cited in 
note 3. It appears, however, to be a custom in the city of New 
York that, where a lease expires on the ist day of May, the posses- 
sion of the demised premises shall be surrendered at noon of that 
day. Assuming, therefore, that the plaintiff was entitled to pos- 
session of the premises at 12 o’clock noon on May 2d, the first ma- 
terial question in the case is as to whether or not the defendant 
held over and remained in possession of the premises, with the as- 
sent of the owner, after the expiration of the term. The rule is 
well settled in this state that where a tenant holds over after the ex- 
piration of his term the law will imply an agreement to hold for a 
year upon the terms of the prior lease. See Schuyler v. Smith, 51 
N. Y. 309. Holding over is defined to be the act of keeping posses- 
sion of the premises (Bouv. Law Dict.), and the question is whether - 
or not the tenant remained in possession of the property after the 
expiration of his term. We do not consider that the period that 
the defendant held possession of the premises is material. The 
principle is that a tenant holds over the term at his peril, and the 
owner of the premises may treat him as a trespasser or as a tenant 
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for another year upon the terms of the prior lease, in the absence 
of notice to the contrary. Schuyler v. Smith, supra. But the bur- 
den of proof is upon the landlord to establish the fact that the ten- 
ant did hold over, namely, did remain in possession of the demised 
premises, after the termination of the term demised, so that he 
became a trespasser, if the landlord elected to consider him as such; 
but the possession of the tenant after the termination of the lease, 
to entitle him to be considered as holding over, must be a contin- 
uance of the possession of the tenant acquired under the lease, and 
if it appears that the possession as tenant was surrendered to the 
landlord, and that for any interval of time, however short, the 
tenant ceased to be in possession as tenant, his resuming posses- 
sion under any other agreement would not be such a possession 
as would impose upon him the liability imposed upon a tenant hold- 
ing over after the expiration of his term. It is the possession that 
a tenant acquires under a lease, and retains after the expiration 
of the term demised, that imposes this obligation upon the tenant. 
As was said by the court in Schuyler v. Smith, supra: The law 
regards the possession “of real estate as a great advantage in any 
dispute in reference to it. And hence a tenant who has obtained 
possession of real estate cannot dispute the title of his landlord; 
and, having obtained possession from his landlord, he should not 
be permitted to hold over, deny his tenancy, and convert himself, 
at his option, into a wrongdoer.” Reed was the agent of the plain- 
tiff, who had, under the direction of the plaintiff, taken charge of 
all the negotiations as to the renewal of the lease; and he had 
full power to do what, in his judgment, was best for the plaintiff's 
interest. There was no dispute but that any arrangement that Reed 
‘would make would be binding upon the plaintiff. Reed was a real- 
estate broker and agent, who had an office for the transaction of 
business, having clerks and employés there to attend to his busi- 
ness in his absence. When plaintiff went to Reed’s office about 10 
o’clock on Monday morning, we think he was right in assuming that 
(at any rate, so far as making a surrender of the possession of the 
premises) he had a right to deal with the person in charge of Reed’s 
office as one authorized to accept the possession of the premises. 
He was not bound to find the plaintiff to surrender to him the prem- 
ises personally, and we think that the surrender of the premises 
to a person in charge of Reed’s office—one of his employés there— 
would have been a sufficient surrender. The court below seems to 
have held that there was no evidence that would justify the jury 
in finding that Cox had authority to make a new lease of the prem- 
ises to the plaintiff. Assuming that that is so, it is clear that a 
surrender of the premises to the person in charge of Reed’s office, 
with the subsequent abandonment thereof by the defendant, would 
- have terminated the defendant’s possession under the lease. He 
swears that he went to Reed’s office for that purpose, taking with 
him the key of the premises; that he stated to Cox that he had 
been unable to clean up all the scraps that were left upon the prem- 
ises, and take and carry out all the wooden racks that were bound 
together. “However, I said to hin, ‘Here is the, key,’ and he took 
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it. I then said to him that I surrendered all the stuff that was in 
there, the remaining scraps, but I should be very glad to clean them 
out at any time, if so desired, and if he would grant me a few hours, 
I would clean them all out in an entirely satisfactory manner to 
him.” If the transaction had closed here, and Hollaway had left, 
leaving the keys in Cox’s possession, and abandoning the premises, 
with whatever personal property that was upon the premises, there 
would be no doubt but that there would have been a surrender of 
the premises, and the plaintiff could not have been said to be hold- 
ing over because of the fact that some property that he had placed 
in the premises—a part of which, at any rate, had become annexed 
to the freehold—had not been removed. There is no evidence to 
show that at this time the defendant, or any of its employés, was 
in actual possession of the leasehold premises. Assuming the de- 
fendant’s testimony to be true, it was clearly the intention of Holla- 
way to surrender all possession under the lease, to give up to the 
lessor ali property that he had left upon the premises, and to de- 
liver the absolute possession of the property to the landlord; and 
that position was acquiesced in by Cox, who accepted such posses- 
sion. 

The subsequent agreement between Cox and Hollaway was a 
mere license to re-enter the premises for the purpose of cleaning 
up, and removing what property remained. If Cox had no author- 
ity to give such permission or grant such a license, it might be 
that the defendant or Hollaway would have been a trespasser, and 
liable to the plaintiff for any damages sustained in consequence of 
the trespass; but there was evidence from which the jury could find 
that such new occupation was not under the lease, but under a new 
agreement between Cox and the defendant, which, although not 
binding upon the plaintiff, was nevertheless not a holding over un- 
der the lease. After this new agreement, Hollaway swore that 
Cox returned the keys to him, said to him that it was satisfactory, 
and that he (Hollaway) could have two or three days if he chose. 
Hollaway took the keys, and went back to work. All this was about 
10 o’clock. Cox was called as a witness, and swore that he was 
employed as a clerk for Reed; was a bookkeeper, and engaged in 
looking after the details of renting one or two office buildings down 
town; that if a tenant said he would take any premises at the rent 
fixed by Reed, he had authority to close the lease with him. He 
further testified that Hollaway came to the office with a bunch of 
keys, and said that he wanted to give him (Cox) the keys of the 
store, 122 Liberty street, “as they were all out, or virtually would 
be in an hour or two,” but that he (Hollaway) would like to retain 
one for the purpose of clearing up; that he did not want to leave 
the place in a dirty condition. Cox told Hollaway that he did not 
suppose that there would be any objection, but that he had better 
keep the keys, and return them right away; that Hollaway said 
he would need the keys for an hour or two; that he had seen Holla- 
way before, and knew that he had had a dispute with Reed as to 
the future rental of the premises. 

Taking the story of these two witnesses together, it is clear that 


380 NEW YORK SUPPLEMENT, vol. 37. (Sup. Ct. 


it was a question for the jury to say whether or not the defendant 
held over under the lease, or whether there was a surrender of the 
possession under the lease, and a license given by Cox, acting for 
Reed, the plaintiff's agent, to retake possession of the plaintiff's 
premises for the purpose of clearing up; and that the possession of 
the defendant, if possession there was, subsequent to that time, 
was under such permission given by Cox, and the trial judge should 
have submitted to the jury the question as to whether or not the 
defendant continued in the possession acquired under the lease. 

We are asked to hold that the former decision of the general term 
of the superior court (33 N. Y. Supp. 654) is binding upon this court 
as a decision of the law of this case, and that it was there held 
that the plaintiff was entitled to a verdict. We do not so under- 
stand the effect of the judgment of the general term ordering a 
new trial. A-verdict had been directed for the defendant, and all 
that can be said to have been decided by the court was that that 
direction was improper, and should be reversed. We do not pass 
upon that question here, but simply hold that there was a question 
for the jury, and that the request of the defendant to submit to the 
jury the question as to whether or not the defendant held over 
under the lease should have been granted, and that the refusal of 
the court to submit that question to the jury was error. The judg- 
ment must therefore be reversed, and a new trial granted, with costs 
to the appellant to abide the event. All concur. 





(1 App. Div. 347.) 
HOLMQUIST v. BAVARIAN STAR BREWING CO. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


1. JorntT LEASE BY DowreEss AND HeErrRs—ACTION FOR RENT—PARTIES. 

Where a dowress joins witb heirs in a lease of the land, and the heirs 
subsequently convey their interest in the land to the lessee, they are not 
necessary parties to an action by the dowress against the lessee for ber 
proportionate share of the rent. ° 

2. DoWER—LEASE By DOWREss. 

A dowress who joins with heirs in a lease of the land becomes vested 
with all the rights of a lessor as against the lessee, and a subsequent 
conveyance by the heirs of their interest in the land, “subject to right 
of dower,” does not attect the widow's right to her share of the rents. 

8. LEASE BY DowrEss—CANCELLATION—EVIDENCE. 

In an action by an administratrix of a dowress on a lease, it appeared 
that the dowress joined with the heirs in a lease of the land. After de- 
fendant bad for several months paid the rent as an entire sum to an 
agent of the lessors, it acquired the fee from the heirs “subject to dower 
right.” Two witnesses testitied that an ugent of the dowress, authorized 
to execute deeds for the leasing or sale of the property, subsequently, by 
parol, contracted to accept a monthly sum during her life In lieu of any 
claim under the lease or for dower; and it was shown that this sum 
was paid by defendant, and received by the dowress, without objection, 
to the date of ber death, and that it was equal to the share of the rent 
paid to her by the heirs before the conveyance. Held, that a finding that 
the parol agreement by the agent was a cancellation of and in substitu- 
tion of the lease was warranted. Ingraham, J., dissenting. 


Appeal from court of common pleas, special term, 
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Action by Sarah L. Holmquist, administratrix, against the Ba- 
varian Star Brewing Company, for rent due her intestate’s estate 
under a lease of land in which intestate was entitled to dower. 
From a judgment dismissing the complaint on the merits, plaintiff 
appeals. Affirmed. 


The action was originally brought by Sebastian Sommer, as administrator 
of the goods, etc., of his mother, Diadema Sommer, deceased, to recover bal- 
ance of rent alleged to be due said decedent under a lease of premises in 
which she had a right of dower, executed to the defendant under its former 
Dame of the Burr Brewing Company, by the four joint owners of the fee, 
and to which her name wis athxed “by W. H. Burr, Her Atty. in Fact.” 
Sebastian Sommer having died, the present plaintiff was substituted as ad- 
ministratrix, and the action continued in her name. ‘Che answer, among other 
things, alleges that all rents due under the lease have been fully paid; that, 
at the time the lease was made, the other lessors named agreed to and did 
pay said decedent a portion of the rents reserved in view of her claim to 
dower up to the time of the defendant's acquiring legal title to the property, 
when the decedent surrendered ail claim under the lease, and annulled the 
same, and the defendant agreed to and did pay her until her death $62.50 a 
mouth for her support, in lieu of dower in said premises or of right to rents 
under the lease; that the legal title to the premises was acquired for the 
defendant from the beirs and next of kin of the deceased, with her knowl- 
edge and consent, without regurd to such alleged dower right, for which, by 
ayreement witb said beirs aud next of kip, no further sum was to be paid, 
except the weekly payment to the decedent above referred to; that no demand 
was made before suit brought; and that there is a defect of parties, in 
that all the heirs and next of kin are not made parties to the action. It is 
admitted that all the rent was paid up to the time the owners of the fee 
parted with their property. It was purchased from them by Moser & Heiden- 
beimer, who on June 27, 1889, conveyed it to the defendant, subject to the 
right of dower of Diadema Sommer therein. ‘The lease made no mention of 
dower, nor did it state what proportion ot rents Diadema Sommer was to 
receive. The power of attorney to Burr, under which the lease purports to 
bave been executed in Diadema Sommer’s behalf, was revoked by one given 
to Sebastian Sommer, dated January 12, 1888S, and acknowledged January 
3lst. The lease was dated January 30, 1888, and says the revocation of his 
power was given him about February lst. Sebastian Sommer testified that 
the power of attorney to him, which revoked the one given to Burr, and which 
is dated January 12th, was handed to him, unacknowledged, on January 
13th. and was subsequently, and on January dist, acknowledged; that he saw 
Mr. Burr sign the lease as attorney in fact; that be (Sommer) acknowledged 
the lease on February llth, and that he had the power of attorney at that 
time; that the reason he did not sign it as attorney in fact was that it had 
already been signed, and he did not think of it. He does not state when he 
notified Mr. Burr of the revocation of the latter’s power. Mr. Burr testitied 
that the lease was executed January 14th, and the other original a few days 
after, and about two weeks after the execution of the lease his power of at- 
torney was revoked; that all the Knowledge he has of the revocation is that 
a copy of the power to Mr. Sommer was served upon him; that he told Mrs. 
Somuier the lease of the premises was ubout to run out, and a new one would 
have to be given. and she told him to execute another in her name; that this 
was a verbal direction in addition to the power of attorney. He further stated 
that she knew about the lease. John M. Moser, who had been the treasurer 
of the defendant, testified that after the execution of the lense, until Novem- 
ber, 1888S, he paid the rent us it became due, not to the lessors individually, 
but to Mr. Holmgquist, who, it appears, had authority to collect it for them; 
that in the beginning of January, 1880, Holmquist informed him there was 
rent or board due for Mrs. Diadema Sommer, and requested him to pay it on 
account of rent, and from that time on until title was acquired from the 
heirs, and thereafter until her death, the defendant continued to make such 
remittances, amounting to about $62.50 a month, to Mrs. Sommer or to a Mr. 
Bittuer, at whose house she boarded. He further states: “We bought the 
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property on the condition that the lease should be canceled; and, further, 
that, by paying for the maintenance during her life of Mrs. Diadema Sommer, ° 
the dower was to be extinguished’; and that these things were agreed to 
both with Mr. Burr and Mr. Sebastian Sommer. The witness Heidenheimer 
bears him out in this, but both Mr. Burr and Mr. Sommer contradict tbeir 
testimony as to the making of any suci agreement. 


Argued before VAN BRUNT, P. J., and RUMSEY, PATTERSON, 
O'BRIEN, and INGRAHAM, JJ. 


Jacob F. Miller, for appellant. 
George H. Yeaman, for respondent. 


O’BRIEN, J. It will be found that many of the interesting legal 
questions here presented have been already satisfactorily disposed 
of. The learned judge, in his opinion overruling the demurrer to 
the complaint in this action (26 N. Y. Supp. 865), says: 


“A widow entitled to dower, who joins with the heirs in a lease of the real 
estate for a term of years, becomes vested, as against the tenant, with all the 
rights of a lessor, and her title to the premises and to the rents cannot be dis- 
puted by him. Her right of dower gives her an interest in tbe land which is 
capable of being sold, transferred, and mortgaged (Jnsurance Co. v. Shipinap, 
119 N. Y¥. 824, 24 N. BE. 177; Pope v. Mead, 9¥¥ N. Y. 201, 1 N. E. 671; Payne 
v. Becker, 87 N. Y. 153); and there is no reason why she may not join with 
the heirs or owners of the fee In a lease of the land. * * * In making a 
leuse, she consents to the undisturbed possession by the tenant for the 
whole term, and must look to the rent for the satisfaction of her right to the 
rents and profits of the land for that period. ‘lhe tenant who has received the 
benetit of her participation in the lease cannot avoid payment of her propor- 
tion of the rent reserved. In view of the rights secured to the widow by the 
execution of the lease, as against the lessee, and also as against the heirs who 
joined with her as lessors, it is unnecessary to discuss the objections to an 
action against a grantee or lessee of the heirs by a widow with dower unas 
signed, or to consider the absence frum this complaint of allegations material 
to such a cause of action, or to discuss the inability of a widow to execute 
a lease without the heirs. None of the objections which readily present 
themselves in any such supposed case have any application to an action like 
the present, founded upon a lease, the validity of which cannot be questioned, 
and which is brought to enforce the liability of the tenant, who, having se- 
cured by such lease a fixed term for a tixed rental, seeks to escape his oblica- 
tions thereunder. It appears that, after the execution of the lease, the other 
lessors, who were the heirs at law, conveyed from time to time their re 
spective interests to the tenant, leaving the widow the sole remaining lessor. 
This does not affect her right, for, as she still remained bound by ber lease, 
the tenant still remains bound by his covenant to pay rent, modified or quali- 
tied only by her right to a proportionate part thereof; and, for such pro- 
portionate part as she was entitled to, her administrator has a good cause of 
action. The fact that the plaintiff’s colessors conveyed their whole interest to 
the defendant before the commencement of the action made it unnecessary to 
join them either as plaintiffs or defendants; the plaintiff! now being the only 
party in Interest.” 


This is a correct statement of the law, and clearly outlines the 
nature of the action, which is one on a lease, to obtain by one les- 
sor the proportionate part of the rent to which she was entitled. 
The action is therefore to be treated as one to apportion rents as 
between joint tenants, or as between tenants in common with un- 
equal interests, or as between the owners of the fee and the holder 
of an estate for life. 

The suggestion that the other lessors must be made parties is 
disposed of by what appears, viz. that the other parties have trans- 
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ferred their interests to the defendant, leaving but two who could 
have any interest in the property,—the plaintiff and the defendant. 
The further suggestion that the plaintiff cannot sue upon the lease 
because her intestate could not make a lease granting an estate 
for a term, but could only release her dower interest, is equally 
without merit; for, if it be conceded that a dowress out of posses- 
sion cannot lease, it has been frequently held that she may release, 
or, for an annual payment, agree not to enforce her action for dower. 
No such action to obtain an assignment of.dower was instituted 
during the existence of the lease, nor would it have been maintain- 
able, for by joining in the lease she estopped herself from taking 
such action. What the exact agreement was between the plain- 
tiff’s intestate and the heirs is not shown, beyond the fact that, 
out of the rents, there was remitted to her the sum of $62.50 a 
month. What this agreement was, however, we do not regard as 
material, it not being claimed that it inured to the benefit of the 
defendant. At the time the lease was made, and prior to the con- 
veyance by the heirs, the defendant was obliged to pay only the 
amount of rent reserved in the lease; and the manner of its divi- 
sion among the lessors was a subject of no interest to it, nor is it 
in any way here involved, because it is conceded that all the rent 
was paid up to the time that the defendant acquired the title in 
fee to the property, subject to the dower interest, which, as we have 
seen, the dowress was not in a position to enforce during the term 
of the lease, and, as correctly said in the opinion from which we 
have quoted, “she must look to the rent for the satisfaction of her 
right to the rents and profits of the land for that period.” 

It is claimed, however, that by the conveyance to the defendant, 
by all those who held the fee, and who are four of the five joint les- 
sors or lessors in common, such deed per se and by operation of law 
revoked or merged the lease. We cannot assent to this view, be- 
cause, whatever may be the right of one or more joint owners or 
tenants in common to sell, assign, or release by agreement, there 
could not be as against the fifth, in the absence of any such agree- 
ment, a merger by operation of law; and not only was there no such 
agreement, but just the contrary appears, the deeds being “sub- 
ject to right of dower.” 

Conceding, then, the right of the widow, after the conveyances 
to the defendant, to maintain an action for her share of the rents 
reserved by the lease, and her right to have the same apportioned 
by showing just what her.interest was, we are brought to a con- 
sideration of the questions of fact upon which we think this appeal 
must be disposed of. The court below found that, at the time the 
lease was executed, the power of attorney, under authority of which 
the name of Diadema Sommer was signed to it, had been revoked, 
and that as to her the lease was inoperative; that it did not ap- 
pear she ever saw the lease or knew its terms, or that she accepted 
the payments from the defendant as rent, and hence the proof of 
ratification by her was insufficient; and that, assuming the defend- 
ant was estopped from disputing tenancy, as between her and de- 
fendant the lease was canceled and annulled by a parol engage 
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ment on the part of defendant to pay for her maintenance for the 
rest of her life, which promise was performed. 

In regard to the first of these findings, that, at the time the lease 
was executed, the power of attorney given to Burr had been re 
voked, we think the court fell into error, because the evidence clearly 
shows that the revocation was subsequent to the execution of the 
lease by the attorney, and that, in addition to the written power, 
the attorney was orally authorized to execute it. As to the other 
finding, that the lease was canceled and annulled by a parol en- 
gagement on the part of the defendant to pay for her maintenance 
for the rest of her life, which promise was performed, there is evi- 
dence to sustain it. It is stoutly denied by all the parties with 
whom it is claimed that this agreement was made. So far as any 
agreement with Burr is concerned, the defendant can receive no 
benefit therefrom, because, the evidence being that his power was 
revoked, he was without authority to make it. But it does ap- 
pear that the power of attorney subsequently given to Sebastian 
Sommer, and never revoked, was in its terms broad enough to au- 
thorize him to enter into such an agreement on behalf of his mother; 
and that he did enter into a parol agreement by which, on her 
behalf, he accepted a certain sum monthly during her life, in lieu 
of any claim under the lease or for dower, two witnesses positively 
assert. Besides this testimony, we have the fact that thereafter 
the defendant continued to pay the amount which the witnesses 
state was the sum agreed upon for a cancellation of the lease or a 
substitution of a new agreement therefor in favor of the dowress, 
and which was the sum that before the conveyance to defendant 
had been paid to her. It will thus be seen that the crucial ques- 
tion is, was there any revocation of the lease, or any modification 
of its terms, or substitution of a new agreement therefor? Or, 
stated differently, as the lease made no mention of dower, and did 
not specify what proportion of rents Diadema Sommer was to re- 
ceive, and as the defendant afterwards acquired the fee from the 
heirs, subject to the dower of the widow, was there any agree- 
ment by which the amount she was to receive, whether as rent or 
as dower, was fixed and agreed upon? That there was such an 
agreement between her and the heirs the evidence would seemingly 
indicate, and that payments of the same amount were continued 
down to her death is conceded. And when we remember that she 
continued to receive these without objection, and that her attorney 
in fact, who was her son, and Burr, who was her son-in-law, and 
those who now appear to support her claim by their testimony, 
stood by until after her death, we cannot conclude that the trial 
judge exceeded his province in crediting the witnesses for the de- 
fendant, and holding that such an agreement was made. In his 
decision, he meets the contention that such an agreement “is nuga- 
tory, because a promise to pay a less sum is no discharge of an 
obligation for a greater sum,” by saying: “The engagement to sup- 
port Diadema Sommer for life was quite different from the stipula- 
tion to pay her rent for a definite term; and, though the promise 
of maintenance was by parol, still, being performed, it is a good 
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accord and satisfaction.” As this finding that an agreement was 
made for a cancellation of the lease, or a substitution of a new agree 
ment in lieu thereof, is not. against the weight of evidence, we do 
not think we should be justified in interfering with the conclusion 
reached by the trial judge. | 

The judgment should therefore be affirmed, with costs. 


VAN BRUNT, P. J., and PATTERSON and RUMSEY, JJ., con- 
cur. : 


INGRAHAM, J. Iam unable to agree with Mr. Justice O'BRIEN 
as to the effect of the conversation testified to by two of the officers 
of the defendant in relation to the cancellation of the lease sued on. 
I cannot agree that we have arrived at a position at which a vested 
interest in real property can be conveyed by a mere conversation, 
and especially when that conversation is with an agent whose only 
authority in respect to the property is to sign, seal, execute, and 
deliver deeds and conveyances for the leasing or the absolute sale 
or disposal of the property. I am inclined to the opinion that the 
proof of any agreement is so indefinite, and is contradicted by the 
deeds of conveyance by which the property was conveyed to the 
defendant, such deeds purporting to convey only the individual 
interests of the grantors, subject to the plaintiffs intestate’s right 
of dower, and the testimony of each of the others who are said to 
be the parties to the alleged agreement, as to be so clearly against 
the weight of evidence that the finding should be reversed. But, 
assuming that there was some such agreement between these own- 
ers of the fee and the defendant or its representative at the time 
of the conveyance as was testified to by defendant’s witnesses, I 
do not think that such an agreement is binding upon the plaintiff's 
intestate, or that it was sufficient to either annul the lease which 
was under seal, and under which the defendant held the property, 
or to operate as an extinguishment or transfer of the plaintiff’s 
intestate’s right of dower in the property. 

The situation. of the parties to this transaction at the time this 
alleged agreement was said to have been made was as follows: 
The four owners of the fee of this property and the plaintiff's in- 
testate who had an unadmeasured right of dower in the property 
had joined in a lease by which they, as lessors, leased to the de 
fendant, as lessees, the premises in question. Nothing was said in 
that lease as to the respective interests of the lessors in the prop- 
erty, or as to the proportion in which the rent was to have been 
divided; and it is clear that under that lease the defendant was 
estopped from denying the lessors’ title to the premises, and that 
the payment by the lessees of the rent to any of the lessors would 
be a discharge of the obligation to pay the rent. In any suit brought 
by the lessors to recover the rent, all of the lessors would be, nec- 
essarily, parties plaintiff; and, on the face of the instrument itself, 
each of the lessors might be entitled to an undivided one-fifth of the 
rent. As between the lessors themselves, however, a different 
principle would prevail. Each party would be entitled to the 
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proportion of the rent that such party’s interest in the property 
itself justified. The parties owning the property, by joining with 
the plaintiff’s intestate in the lease, recognized her interest in the 
property; and in equity, I think, it could be considered as a set- 
ting apart to her the portion of the income to which she was en- 
titled under her right of dower in the premises. As between the 
lessors themselves, it seems to me she would be clearly entitled 
to a third of the rents reserved after the payment of the taxes and 
other charges upon the property. 

It is quite clear from the evidence that the defendant understood 
the interest of the plaintiff’s intestate in the property. The treas- 
urer of the defendant testified that in January, 1889, Mr. Holmquist, 
the husband of one of the owners of the fee, and who had been ap- 
pointed the agent of the lessors to collect the rent, told the treas- 
urer that there was rent or board due for the plaintiffs intestate, 
who was at some home or boarding house in Pennsylvania, and the 
defendant was requested to pay such board on account of the rent. 
From that time on he paid, on account of the rent, plaintiff's in- 
testate’s board to the person in Pennsylvania with whom she was 
boarding, the amount being from $62.50 to $100 a month. Subse- 
quent to this time, and in June of the same year, the defendant 
acquired the title, of the four lessors who were the owners of the 
fee, to the property; but in all conveyances of the property to the 
defendant they were made subject to the right of dower of the 
plaintiff’s intestate. These conveyances on their face reserved to 
the plaintiff’s intestate her interest in the property, the conveyances 
being made subject to it, and such interest was expressly stated to 
be a right of dower in and to the premises conveyed. They had there- 
fore full notice of the plaintiff’s intestate’s rights in the premises, 
and took the conveyances subject to those rights. They then oc- 
cupied a double position to the plaintiff's intestate. They were 
her ten: nts, holding under a lease from her, which prevented them 
from disputing her interest in the property, with full knowledge of 
what her interest was, and acquired the fee of the property ex- 
pressly subject to that interest. That interest, as between the les- 
sors, was a right to a third of the rents of the property during her 
life. 

There is not a.particle of evidence that there was any agreement 
that the plaintiff's intestate’s right to the amount that she was to 
be entitled to receive was anything less than the law gave her in 
the property, namely, one-third of the rents and profits during her 
life; and, upon acquiring the conveyance of the property from the 
owners of the fee, they acquired just such right as the owners of 
the fee had, namely, a title to the property subject to the plaintiff's 
intestate’s right of dower, which, by the execution of the lease by 
plaintiff's intestate with the owners of the fee, was a clear recogni- 
tion of her right, and, as before stated, gave her a right to one-third 
of the rents during her life. No agreement that the owners of the 
fee could make could affect the rights of the plaintiff's intestate, 
and the only agreement that is testified to was an agreement by the 
owners of the fee with the defendant. There is not the slightest 
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evidence that either of the owners of the fee had any power to 
make such an agreement. The only authority that plaintiff’s in- 
testate had given to any of them was the power of attorney by 
which she appointed her son Sebastian Sommer as her attorney, to 
sign, seal, execute, and deliver such deeds and conveyances for the 
leasing or the absolute sale and disposal of the premises in ques- 
tion; and no such deed was executed by the attorney. What the 
defendant did after this execution was to continue the payments 
that they had before made to the pérson with whom plaintiff's in- 
testate was living, for her board; and there is no evidence to show 
that plaintiff’s intestate ever had any knowledge of the source from 
which these payments came. They had, before the execution of 
this conveyance, been made on account of the rent reserved by the 
lease; and, after the conveyance, there was nothing to show that 
they were made on any other account, or in any other way, so far 
as this plaintiff's intestate was concerned. The amount due to the 
plaintiff's intestate was largely in excess of any payments made by 
the defendant, and there is nothing to show that she had any knowl- 
edge of the alleged agreement upon which the defendant relied. 
No estoppel, therefore, can arise which would prevent the plaintiff's 
intestate from claiming at any time the balance due her under the 
lease; nor can this verbal agreement be upheld as against the plain- 
tiff's intestate on the ground that it was an executed contract, 
which a court of equity would enforce; and she had no knowledge 
of the existence of such a contract, and had received nothing on 
account of it, knowing that it had been made. She had a right to 
assume, if her attention was called to it, that the payments were 
made in accordance with the original request to the defendant to 
make the payments on account of the rent. 

The right of a person entitled to dower in premises to dispose of 
her interest in the premises before the dower has been admeasured 
is fully recognized in this state by the authorities. 

In the case of Tompkins v. Fonda, 4 Paige, 448, the chancellor 
said: 

“But, in equity, if the widow is in possession or Is entitled to ussignment of 
dower immediately, the want of a mere formal assigument of dower is not 
considered material. And if she has received the income of the whole prem- 
ises, either as guardian of the heir at law or otherwise, she will, upon the 
taking of an account thereof, be entitled to retain her third, although her dower 
has not been assigned.” 


And in Payne v. Becker, 87 N. Y. 153, the court say: 


“And it must now be deemed settled that, upon the death of her husband, a 
widow has an absolute right to dower in the lands of which he had been 
seised; and that this right of interest, although resting in action, is liable in 
equity for her debts.” 


In the case of Pope v. Mead, 99 N. Y. 201, 1 N. E. 671, it was held 
that where a dowress joined in a conveyance of the property, tak- 
ing back to herself a mortgage, the mortgage secured to her the 
purchase money; that, upon a foreclosure of that mortgage, she 
was entitled to the value of her dower. as secured by the mortgage; 
and that that right was superior to that of the owners of the fee, 
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subject to the dower, although dower had not been admeasured or 
set apart to her. 

Applying the principle established in these cases, it must be held 
that the plaintiff’s intestate was in possession of the premises upon 
the execution of the lease by her to defendant, and the execution of 
that lease, reserving the rent to her, put her in the same position 
as if dower in the premises had been assigned to her. She was thus 
entitled to an undivided one-third of the rents of the property re- 
served by the lease, and that interest was superior to the right of 
the owners of the fee, and was superior to the right that the de 
fendant acquired by the purchase of the property from the owners 
of the fee. 

[ think, therefore, that the judgment should be modified by di- 
recting an accounting before a referee as to the amount due for 
rent under the lease subsequent to the conveyance of the fee to the 
defendant, and to the time of the plaintiff's intestate’s death, and 
directing judgment for one-third of the net amount of the rents of 
the property, after deducting all payments made by the defendant 
for taxes or to her charges upon the property, with costs to the 
appellant. 





Q App. Div. 516.) 
MOONEY v. BYRNE et at. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


1. NONAPPEALABLE ORDER—RCLING ON DEMURRER. 

An appeal does noe lie from an order sustaining or overrwing a de- 
murrer. 

2, DEED ABSOLUTE—MOoORTGAGEE IN PossEssIon. 

Plaintifé gave to defendant’s intestate, under whom he went into pos- 
session, a deed of land, absolute in form, in consideration that he discov- 
tinued foreclosure of the mortgage thereon, and canceled it. and paid tbe 
taxes then due on the land. By a written agreement, of even date, the 
intestate agreed to relieve plaintiff from all personal liability on the mort- 
gage, and to reconvey to her, on payment, within one year from its date. 
of all moneys advanced. Held, that the intestate was a mortgagee in pos- 
session. 

8. MORTGAGEE IN Possession — Bona FIDE PURCHASER — LIABILITY OF Monrt- 
GAGEE. 

A sale by a mortgagee in possession, under an absolute deed to a pur- 
chaser, without notice of the mortgage, extinguishes the mortgage, and 
leaves the mortgagee liable only for the surplus received in excess of the 
mortgage indebtedness. 

4. SAME—DEFENSE OF LIMITATIONS. 
Limitations are available as a defense to an action for such surplus. 


Appeal from special term, New York county. 

Action by Mary J. Mooney against Anastasia Byrne and others to 
redeem certain property from the lien of an absolute deed alleged 
to be a mortgage, or, in case a sale had been had, for an accounting 
of the rents ‘and profits, and of the proceeds of sale thereof. From 
an order, and an interlocutory judgment entered thereon, sustain- 
ing a demurrer to the answer, defendants appeal. Order dismissed, 
and judgment reversed. 

Argued before VAN BRUNT, P. J., and RUMSEY, PATTERSON. 
O'BRIEN, and INGRAHAM, JJ. 
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J. M. Shedd, for appellants. 
Simon G. Sheehan, for respondent. 


VAN BRUNT, P. J. The complaint in this action alleged that on 
the 14th of August, 1878, the plaintiff was seised in fee of certain 
premises in the city of New York, of the value of $10,000 and up- 
wards; that on said day she was indebted to one Owen Byrne in 
the sum of $2,875.16, with interest, and in the further sum of $150 
paid by said Byrne on account of the plaintiff, and also for further 
sums paid by said Byrne in discharge of certain assessments, water 
rates, and taxes upon said premises; that upon said day the plain- 
tiff, in pursuance of an arrangement with Byrne to secure the pay- 
ment of the above indebtedness, executed and delivered to Byrne 
a deed of said premises, which was duly recorded; that the said 
deed was given as security as aforesaid, and for no other purpose, 
Byrnes simultaneously executing and delivering to the plaintiff an 
instrument in writing whereby, in consideration of the securing to 
him of the payment of said indebtedness, he covenanted and agreed 
to restore and reconvey the premises to the plaintiff, upon payment 
to him, within one year, of said indebtedness, with interest. This 
instrument was annexed to the complaint and made a part thereof. 
The complaint further alleged that Byrne entered into and took 
possession of the premises, and he and his representatives and as- 
signs have ever since been in possession thereof, and received for 
their own use the rents and profits thereof; that, if Byrne or his 
representatives had made any conveyance of said premises, such 
conveyance was made without the knowledge or consent of the 
plaintiff; that Byrne died in January, 1889, his will was probated, 
and the defendant O’Conor duly qualified as sole executor; that on 
the 26th of May, 1890, O’Conor rendered a final account of. his pro- 
ceedings as such executor, and was duly discharged; that said 
O’Conor was duly appointed, by said will, trustee of certain trusts 
therein created, and has continued to be, and now is, such trustee; 
that the rents and profits of the premises now amount to much more 
than the principal and interest due on said indebtedness, and the 
taxes and assessments and all other sums chargeable to her; that 
the plaintiff has made demand for an accounting, and that she be 
allowed to redeem said premises, and that said premises be recon- 
veved upon parment by her of the sums due from her as aforesaid, 
but the defendants will not consent thereto. The complaint then 
demands judgment that an account be taken of the amount due 
from her, and that she be at liberty to redeem, ete. 

The agreement annexed to the complaint was dated August 14, 
1878, and recited that the plaintiff was the owner of the premises 
mentioned in the complaint, and that the indebtedness referred to 
in the complaint existed. and that proceedings were pending by 
Byrne to foreclose said mortgages. The agreement then provided 
that the plaintiff should execute and deliver to Byrne a deed con- 
veying the premises above mentioned. subject to said mortgazes, 
taxes, water rates, and assessments, which deed should contain full 
covenants of warranty, etc. And said Byrne thereupon agreed to 
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discontinue said proceedings, and, within a reasonable time, to pay 
said taxes, etc., and also certain other sums of money, together with 
the costs and expenses of the foreclosure proceedings, and that if, 
on or before the 14th of August, 1879, one year from the date of the 
instrument, the plaintiff should pay to Byrne the principal and in- 
terest due on said mortgages, and the amount paid for taxes, etc., 
and the moneys advanced, with interest thereon, and also the proper 
and necessary expenses of said Byrne, and the costs and expenses 
of the proceedings in foreclosure, said Byrne would reconvey said 
premises to plaintiff free and clear from all incumbrances by a 
bargain and sale deed. Byrne also covenanted that the plaintiff 
should be relieved from all personal liability by reason of said bonds, 
and no money judgment or judgment for deficiency should be 
claimed against her in any action that might be taken upon said 
bonds and mortgages, so long as she should not dispute or contest 
the title of said Byrne to said mortgaged premises or the amounts 
due him on said mortgages. The agreement also contained this 
provision: 

“It is understood and agreed that, as to the agreement by the party of the 
second part to reconvey said premises, time is of the essence thereof; and, 
further, that this instrument shall not be recorded by or on behalf of the 
purty of the first part; and that, for a violation of this provision, this agree- 


ment, so far as the same provides for such reconveyance, shall thereupon be- 
come utterly null and void.” 


The defendauts answered, admitting some of the allegations of the 
complaint, and alleging that, on the 18th day of June, 1881, the 
premises were conveyed by said Byrne, and that neither he nor 
any of the defendants had any title thereto or possession thereof 
subsequent to said conveyance. The answer also pleads the 6 and 
10 years’ statute of limitations. To the defense of the statute of 
limitations the plaintiff demurred. The court sustained the de- 
murrer, apparently on the ground that the 20 years’ statute ap- 
plied; and from the order and interlocutory judgment thereon en- 
tered this appeal is taken. 

The appeal from the order must be dismissed, as there is no pro- 
vision in the Code for an appeal from an order sustaining or over- 
ruling a demurrer, but the appeal must be taken from the judg- 
ment. Ridgway v. Bacon, 68 Hun, 506, 22 N. Y. Supp. 1016. 

Upon an examination of the instrument which forms the basis 
of the action, it is apparent that the deed in question was given as 
security for the money which was due and to become due to Byrne 
from the plaintiff, and that it must be treated as a mortgage. It is 
further apparent that it was the intention of the parties that Byrne 
was to hold these premises for a year, in order to enable the plain- 
tiff to redeem them. It is evidenced, by the clause in thé agreement 
which makes time of the essence of the contract, and the provision 
which made the agreement, so far as it provided for reconveyance, 
null and void in case the plaintiff recorded the instrument, that 
the understanding of the parties was that, upon the expiration of 
the vear, Byrne was to own the premises, and do as he pleased with 
them. This view is further reinforced when we consider the pro- 
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vision that, upon the delivery of the deed, Byrne agreed to relieve 
the plaintiff from all personal liability by reason of the bonds, to 
secure which he held the mortgages upon the premises in ques- 
tion. This being the case, Byrne was to be treated as mortgagee in 
possession; but, after he sold the premises, he-ceased to be a mort- 
gagee in possession, and he must be deemed to have sold the same 
for the satisfaction of the indebtedness for which he held the mort- 
gages. This brings the action precisely within the principle laid 
down in the case of Mills v. Mills, 115 N. Y. 80, 21 N. E. 714, where 
it is held that an action of this description must be treated as for 
an accounting, and a judgment for a sum of money; no other relief 
being possible upon the facts established. 

This action, although an action to redeem, if Byrne has sold, can- 
not be maintained, as such, unless it is shown that the person to 
whom the conveyance was made had knowledge of the facts of the 
limitations upon Byrne’s title. If the purchaser had no such notice, 
there was no mortgage remaining, and nothing to redeem. In the 
case cited it was held that, when the lands were sold, the mortgage 
being satisfied, the lien thereof did not attach to the moneys, but the 
defendant became a debtor for the surplus, and that, under such 
circumstances, he could not be treated as a mortgagee in posses- 
sion; and it was held that the statute of limitations would run. 

In the case at bar the complaint alleges but one cause of action, 
but demands alternative relief, dependent upon the facts which 
should be developed upon the trial under the allegations of the com- 
plaint. One class of relief looked to redemption. The other asked 
that, in case Byrne or his representatives had conveyed the premises 
toa bona fide purchaser for value, or if, .vr any cause, a reconvey- 
ance could not be had, due compensation for the value of the prem- 
ises should be made to the plaintiff by the defendants, and each of 
them, in proportion to the share of the assets of said Byrne re. 
ceived by them, and up to the amount of the same, whether said 
shares were given to them in trust or otherwise. 

The defendant, for a separate defense to the cause of action set 
up in the complaint, pleaded the 6 and 10 years’ statutes of limita- 
tions. Under the principles laid down in the case of Mills v. Mills, 
supra, the statutes pleaded may be a defense to a claim for com- 
pensation in case there has been a conveyance. Consequently, de 
murrer will not lie. 

We think, therefore, that the court erred in sustaining the de 
murrer, and that the appeal from the order sustaining the demurrer 
should be dismissed, and the interlocutory judgment reversed, with 
costs of appeal and costs of the demurrer in the court below to the 
appellant. All concur. 


392 NEW YORK SUPPLEMENT, Vol. 37. (Sup. Ct. 


(1 App. Div. 367.) 
GRANT v. GEORGE C. TREADWELL CO. et al. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


CORPORATIONS—LIABILITY ON PRomiIssoRY NoTEsS—INFORMAL EXECUTION. 

The president of a corporation, who was also its founder and general 
manager, and largely directed its business affairs, in good faith executed 
promissory notes, from time to time, in the name of the company, for 
Money needed and which was used in its business. The remaining di- 
rectors knew the president was procuring money in some manner for the 
use of the company, and made no objection. ‘hey also had access to the 
books, which showed the money borrowed. Held, that the notes were bind- 
ing on the corporation, though its by-laws required the signatures of both 
the president and secretary to the notes of the company. 


Appeal from circuit court, New York county. 

Action by Hugh J. Grant, as temporary receiver of the St. Nicho- 
las Bank of New York, against the George C. Treadwell Company 
and others. From a judgment entered on a verdict directed by the 
court in favor of plaintiff, defendants appeal. Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, WILLIAMS, 
and O’BRIEN, JJ. 


Daniel G. Thompson, for appellants. 
John M. Bowers, for respondent. 


O'BRIEN, J. The complaint alleges two causes of action upon 
two promissory notes, each for $2,500, made by the defendant cor- 
poration to the order of George H. Treadwell, and indorsed by him. 
The single defense set up is that the corporation did not make the 
notes. Upon the first trial the complaint was dismissed, and the 
judgment entered upon such dismissal was subsequently by the gen- 
eral term reversed, upon the ground that “whether the president 
was authorized to make the notes should have been submitted to 
the jury.” As said in the opinion of the court: 

“The inherent power of the defendant corporation to bind itself by promis- 
sory notes was not questioned on the trial. ‘The sole question litigated at 


circuit was whether the president of the defendant bad authority to bind it 
by these promissory notes.” 


Upon additional evidence, the inquiry must now be as to whether 
the same question should have been submitted to the jury, or 
whether the court was right in holding, as matter of law, that such 
authority was shown, and that a direction of a verdict for the plain- 
tiff was therefore proper. It is now made to appear that George 
H. Treadwell was the founder of the company, and, prior to its 
incorporation in 1892, had been engaged as a fur manufacturer 
and dealer in Albany for years. Upon its incorporation, he be- 
came its president and general manager, and in either capacity 
scems to have taken upon himself the entire management of the 
business, manufacturing and financial. In the summer of 1853, 
during the financial distress, the company became in need of funds, 
which was known to the directors of the corporation. In Decem- 
ber, 1892, and the summer of 1893, the company delivered $20,000 
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of notes, just like the ones in suit, to the firm of Hotchkiss & Co., 
brokers, for discount, and the latter firm sent the company $15,000, 
which went into its treasury, and was used by it in its business. 
Treadwell testified that there were still other notes, signed in the 
same way, and paid by the company, adding: 

“It is true that, in December, 1892, and in the winter of 1892, I was raising 
money for the needs of the manufacturing business of the company at Albany. 
lraised some by the signing, and sale and discount, of notes given by me, in the 
Kame manner that the notes in suit were given, and some by acceptances of 
the company. * * * J cannot say that the other officers of the company 
knew the method in which the manufacturing business was conducted at 
Albany. I cannot be responsible for what they knew or what they didn’t 
know. The company manufactured fur, and the moneys thus raised were 
used in the carrying on of the business. | think the other directors knew of 
the making of those notes. I can hardly give my reasons for that. ‘They knew 
that the money was being raised, and they knew it was being raised by me 
in some way, and they were not doing anything at all to help the company. 
They were willing to let me do it, and they raised no objection to the manuer 
In which I was doing it. It was their business to know about it. They were 
directors and oflicers, the same as I was. They Saw the books of the company. 
The accounts were correctly kept. ‘Che moneys raised on those notes which 
I signed were entered in the books of the company, and the books were open 
to the inspection of the officers of the company.” 


The evidence of this witness, upon whom the defense mainly re- 
lied, leaves no contrary inferences to be drawn, as it all points to, 
and tends to support, the view that, so far as third parties were con- 
cerned in dealing with the notes of this company, signed as they 
were, they had a right to conclude that they were authorized by the 
company. Other testimony besides this might be referred to as 
tending to show that the burden of raising money for the com- 
pany by means of notes was placed upon George H. Treadwell as 
president and manager, and that he issued notes which were signed 
exactly as the ones in suit, and that, upon such notes, moneys were 
realized, which went into the treasury of the company, and were 
used in its business, if not by the direct authorization, or with 
knowledge, at least with the acquiescence, of the other directors. 
There was no question but that Mr. Treadwell acted honestly and in 
good faith in his dealings with Hotchkiss & Co., in his efforts to 
raise money for the company. ‘The notes, therefore, had their in. 
ception honestly. They were put out for a worthy and necessary 
purpose. Nor is any defense made that the bank was not a bona 
fide holder of the notes for value. The evidence shows that the 
bank advanced, by way of loan to Hotchkiss & Co., the sum of 
$10,000, and received therefor, as collateral security, among others, 
hotes of the Treadwell Company, for which, when the latter became 
due, the notes in suit were substituted. 

The only fact appearing to impair the force and effect of the evi- 
dence adduced to show the authority of Mr. Treadwell to make the 
hotes was a provision of the by-laws that “the treasurer, together 
with the president or the secretary, shall accept and indorse drafts, 
and sign promissory notes of the company.” In commenting upon 
these by-laws, which prescribed the power of the president and 
treasurer, and the arguinent, based thereon, that the note, not hav- 
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ing been signed by the treasurer, is not binding upon the company, 
the court, upon the former appeal, said: 


“In Bank vy. George C. Treadwell Co., 80 Hun, 363, 30 N. Y. Supp. 77, 
it was held that the fact that a promissory note was not signed by the defend- 
ant’s treasurer, in accordance with the by-laws, constitutes no defense to an 
action on a note in the hands of a bona fide holder, the corporation having 
received the benefit of the proceeds.” 

The trial judge, in stating his reasons for a direction, correctly 
said: 

“I assume that the president of the company, Mr. Treadwell, had no direct 
authority, as such, under the by-laws, to make promissory notes binding the 
company, and that, by the restrictive provisions of those by-laws, obligations 
of the company might only be executed in a certain way. That would not 
render a promissory note signed in the way iu which this was, and delivered 
under the circumstances under which the notes were delivered, of no force 
as against this corporation, if it is made to appear in the case that the conduct 
of the corporation was such, with reference to the acts of the president in 
similar matters, as to produce a well-founded belief that he was authorized 
to make promissory notes of this character.” 

This statement of the law is followed by a summary of the facts 
proven in the case, which leaves nothing to be added by us, and 
which, in our opinion, justified the ruling made, directing a verdict 
for the plaintiff. 

We think the judgment was right, and should be affirmed, with 
costs. All concur. 


(1 App. Div. 380.) 
GARVIN MACH. CO. v. HUTCHINSON. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


‘CONTRACTS—INTERPRETATION—SERVICES OR SALE. 

Where parties enter into a contract whereby plaintiff is to manufacture 
certain tools for defendant, which are not to be delivered, but are to be 
used in connection with machinery on plaintiff's premises for the purpose 
of producing and performing certain operations on parts of an appliance 
invented and owned by defendant, and whereby plaintiff is to punch and 
assemble other parts supplied by defendant, such contract {s one for labor 
and materials, aud not a contract of sale. 


Appeal from judgment on report of referee. 

Action by the Garvin Machine Company against Joseph Hutchin- 
son to recover for the reasonable value of services and materials 
furnished under contract. From a judgment dismissing the com- 
plaint, plaintiff appeals. Reversed. 

Argued before VAN BRUNT, P. J.. and RUMSEY, PATTERSON, 
O’BRIEN, and INGRAHAM, JJ. 


Frederic R. Kellogg, for appellant. 
Hector W. Thomas, for respondent. 


O'BRIEN, J. The complaint unites two causes of action: The 
first, for the sale of foot presses at the agreed price of $140; and, 
secondly, for the reasonable value of work, labor, and services and 
materials furnished in and about the manufacture of tools, fixtures, 
and appurtenances for the making of an incandescent electric lamp 
switch. The evidence shows that the defendant, with a view to 
making an electrical swich, some of the parts of which he had, 
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and which it was necessary to arrange and put together, needed 
certain tools for that purpose. These had to be made, and in their 
manufacture certain foot presses were required. Accordingly, the 
defendant, in the first instance, gave two orders to the plaintiff,— 
the first, for “two foot presses and tools for socket springs”; and 
the second, to “punch and assemble 10,000 parts of socket.” While 
the terms used are technical, testimony was introduced throwing 
some light on what the defendant required, and what the plaintiff 
did pursuant to these orders. It appears that the foot presses were 
a staple article, known as the “Bostwick presses,” which were kept 
in stock by the plaintiff in its storeroom, and were taken thence to 
a floor in plaintiff's premises, and some alterations made therein. 
so as to adjust them to the use intended of making the tools re- 
quired. These tools were to be made after certain drawings or 
plans furnished after consultation between the defendant and the 
plaintiff’s draftsman. Two of such presses, and subsequently three 
more, which were found to be required, and were likewise adjusted 
to the purpose, were employed in making the necessary tools, the 
drawings for which, as well as the preliminary sketches, being based 
upon models and sample pieces delivered by defendant. After the 
tools were started and some of them nearly completed, changes 
were ordered from the original nfodels by defendant, necessitating 
the making of new tools. The exact relation that the punching 
and assembling of the parts of socket bore to the electrical switch 
is not clear; but sufficiert appears to show that in addition to com- 
pleting some, at least, of the tools as changed, a number of the 
parts were punched, assembled, and produced with the tools called 
for by the first order, and that a number of such parts were actually 
delivered to and accepted by the defendant. Becoming dissatis- 
fied, however, the defendant, upon the ground that the charges were 
large and the work unsatisfactory, ordered the plaintiff to stop 
work, which was done. Prior to that time the plaintiff had fur- 
nished a large amount of material and labor in making the tools, 
and in punching and assembling the parts supplied by the defend- 
ant, the details of which appear in plaintiff's bill of particulars, as 
well as the prices charged therefor, which were sworn to as being 
fair and reasonable. 

The question first presented is as to whether the plaintiff made 
out its first cause of action for the sale and delivery of five presses. 
Referring more particularly now to the testimony bearing upon 
this issue, we have that of Mr. Garvin, who states generally that 
‘he sold and delivered five foot presses,” at the agreed price of $28 
apiece. In addition, we have a bill containing a statement of the 
sale and delivery of the presses, which, upon request, was produced 
at the trial by the defendant, and which shows that it was ren- 
dered to and received by the latter. The criticism made upon this 
testimony is that it is a mere conclusion of Mr. Garvin, and is not 
supported by any facts. It is true there is no evidence of any order 
for more than two presses, and, were there anything to the con- 
trary, this evidence might well be regarded as unsatisfactory and 
inconclusive to sustain a claim for the agreed price of five presses. 
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But we must remember that the defendant gave no testimony, hav- 
ing succeeded in obtaining a dismissal of plaintiff's complaint after 
the completion of its testimony, and without being required to 
meet it. 

Another criticism made is that, whatever force may be given to 
the conclusion of a sale and delivery and the bill rendered, other 
testimony shows that there was no delivery, the presses being re- 
moved simply from plaintiff’s storeroom to another portion of its 
premises. The answer to this, however, is that the contract be 
tween the parties apparently never contemplated any other de- 
livery. The presses were to be employed on the plaintiff's prem- 
ises, after they had been changed and adapted to the use in making 
the tools which the defendant required to adjust the parts of the 
electric switch. As we have concluded that the referee erred in 
dismissing the complaint as to the second cause of action, it will 
be unnecessary for us to comment, further, upon the strength of the 
plaintiff's case as to the first, the reversal necessarily involving a 
new trial as to both causes of action. But we deemed it proper to 
call attention to this evidence, which the referee seems to have 
overlooked, and which we think has a bearing and should be con- 
sidered upon the question of the sale and delivery of two of the 
presses at least, if not of the five. ° 

In regard to the second cause of action, the question presented is 
one that has been often mooted, and about which the authorities 
in different jurisdictions differ, as to whether, upon the facts as here 
presented, the arrangement or contract between the parties was 
one of sale, or one for work, labor, and services performed and ma- 
terials furnished. 

If this is to be regarded as a sale, and the action as one to re 
cover the contract price, then what was said in Butler v. Butler, (7 
N. Y. 472, would be applicable: 

“Doubtless, the plaintiff may in this, as in other cases where the perform- 
ance of a contract has been prevented by the act or omission of the other party, 
recover What he lost thereby, if anything, or the damage sustained, if any. 
Hosmer v. Wilson, 7 Mich. 204. Such a case, however, was not presented 
to the referee, nor was it suggested by the pleadings. The plaintiff neither 
claimed nor proved damages arising from the breach of the contract, bor 
from being prevented from performing it. On the contrary, the cause of ac- 
tion was treated by the plaintiff and referee and by the court below as one 
where property bargained for had been delivered and title vested in the pur- 
chaser, and for which, therefore, the plaintiff, within well-settled rules of law, 
Might maintain the action and recover the purchase price; and such is the 
contention of the learned counsel for the respondent upon this appeal. There 


is, however, nothing in the evidence to warrant that view of the cuse or per- 
mit the application of such rule of law.” 


In referring to this question, the referee, in his opinion, says: 


“It is conceded that plaintiff did not complete and deliver the tools, but, 
being willing to perform and having been stepped by defendant, the claim is 
that the company is entided to recover upon a quantum meruit for the labor 
performed and material furnished. Assuming in the absence of any evidence 
on the part of defendant that there was a fulfillment of the contract on the 
part of the plaintiff in so far as it had been permitted to proceed, the question 
presented is whether, in a contract for specitic articles to be manufactured out 
of materials of the vendor, and betore the article bas acquired tbe character 
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contracted for, and without any appropriation to the use of the vendee, the 
former can maintain an action for the value of the labor and material ex- 
pended. Of course, it is well settled that in the case of a contract for labor 
and services, where the defendant prevents the fulfillment, and plaintiff has 
been induced to expend his labor for him, he may recover its reasonable value 
In an action upon a quantum meruit.” 

Taking the view that this was a sale, and that in form the action 
was to recover the contract price, the referee concluded that the 
complaint should be dismissed. He relies on the well-known Eng- 
lish decision of Atkinson v. Bell, 8 Barn. & C. 277, together with 
two New York decisions (McConihe v. Railroad Co., 20 N. Y. 495; 
Butler vy. Butler, supra), and one in Connecticut (Allen v. Jarvis, 
20 Conn. 38). 

As to the relief that should be accorded plaintiff, no valid ob- 
jection was interposed to the pleadings, and it would be a forced 
construction to hold that- the action was in form one to recover 
the contract price. The allegation of the complaint is that “the 
plaintiff performed work, labor, and services, and furnished ma- 
terial, in and about the manufacture of tools, fixtures, and appur- 
tenances for making an incandescent electric lamp switch, at the 
special instance and request of the defendant,” and that these “were 
reasonably worth the sum of $1,290.44, which sum the defendant 
promised and agreed to pay therefor.” This latter statement is 
proper pleading,and may be supported by proof of facts from whieh 
a proinise to pay may be implied. The plaintiff neither by the com- 
plaint nor by the proof claimed that a definite contract for a cer- 
tain number of tools was entered into for which the defendant 
avreed to pay a definite sum; but the character of the order itself, 
the allegations of the complaint, and the proof show that what the 
plaintiff is seeking by its second cause of action is to recover on a 
quantum meruit for the reasonable value of the work done and the 
naterials furnished. Therefore, we are brought back to the posi- 
tin whence we started, apart from the pleadings, which present 
no insurmountable difficulty—whether, upon the evidence, the plain- 
tif was entitled to relief for some amount, and whether the con- 
tract is to be construed as one exclusively for the sale of tools. 
Apart from the tools, concerning which we will speak later, the 
evidence shows that the plaintiff did perform a large amount of 
work, not upon its own materials, but upon those furnished by the 
defendant himself, and that the articles upon which this work had 
been done were thereafter, under the defendant's specific instrue- 
tions, actually delivered to and received by him, without any ob- 
jection or rejection on his part, and that upon their receipt he stated 
he wanted more of the same kind. There was therefore, apart 
from the tools, some value in the work thus performed for the de 
fendant, the amount of which it was the province of the referee 
to determine; and, whatsoever might be the facts as to the other 
branches of the case, he should have rendered judgment in plain- 
tiffs favor for that amount as ascertained, instead of refusing to 
accord the plaintiff any relief. 

The English case of Atkinson v. Bell, supra, as well as Allen vy. 
Jarvis, supra, which is based upon and follows Atkinson y. Beli, 
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is a direct authority for the legal conclusion reached by the referee. 
The New York case of Butler v. Butler, supra, mentioned by the 
referee, and from which we have already quoted, does not bear 
directly upon the question we are now considering; and although 
McConihe v. Railroad Co., supra, is a seeming, if not a direct, au- 
thority, still we must construe it as overruled by later decisions. 

Consideration of this question most frequently becomes necessary 
in cases where it is claimed that a given contract is within the 
provisions of the statute of frauds relating to sales. The leading 
case in this state is that of Cooke v. Millard, 65 N. Y. 356, wherein 
it is said: 

“There are, at least, three distinct views as to the meaning of the words 
in the statute. These may be called, for the sake of convenience, the English, 
the Massachusetts, and the New York rules, as representing the decisions in 
the respective courts. The English rule lays especial stress upon the point 
whether the articles bargained for can be regarded as goods capable of sie 
by the professed seller at the time of delivery, without any reference to the 
inquiry whether they were in existence at the time of the contract or not. 
[The Massachusetts rule, which for the present purposes is immaterial, is 
then stated by the court.] The New York rule is still different, and it is held 
here by a long course of decisions that an agreement fur the sale of any com- 
modity not in existence at the time, but which the vendor is to manufacture 
or put in a condition to be delivered, such as flour from wheat not yet ground, 
or nails to be made from iron belonging to the manufacturer, is not a contract 
of sale. The New York rule lays stress on the word ‘sale.’ There must be a 
sale at the time the contract is made.” 

See, also, Parsons v. Loucks, 48 N. Y. 17; Higgins v. Murray, 78 
N. Y. 252; Donnell v. Hearn, 12 Daly, 230; Hinds v. Kellogg (Com. 
Pl.) 13 N. Y. Supp. 922. 


It will be seen, therefore, that, as to the second cause of action, 
we think the referee, by following the English rule too closely, has 
committed error. Here the parties had made a contract whereby 
the plaintiff was to manufacture certain articles for the defendant, 
which were not to be delivered, but were to be used in connection 
with machinery to complete certain parts of an electric switch, 
which was the property of the defendant, and certain parts of which 
had been produced by the defendant himself for the purpose of 

having them punched and assembled. Before completion of the 
' entire work, defendant notified plaintiff to stop, which the latter 
was then bound to do, in preference to proceeding and putting de- 
fendant to an increased liability after he thus expressly repudiated 
the contract. By his act the defendant rendered himself liable to 
the plaintiff, not under the contract, but rather for a breach thereof, 
and what plaintiff was entitled to recover was the damages sus- 
tained by him in consequence of the failure of the defendant to 
keep his contract. The plaintiff was then justified in treating the 
contract as broken, and had a right to recover for the value of the 
work, labor, services, and material that he employed on behalf of 
defendant in working under the contract so far as he was permitted 
to do so. 

Of course, in this discussion, we have, as required by the rule, in 
determining whether the complaint was properly dismissed, drawn 
the inferences therefrom favorably to the plaintiff; and we do not 
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desire to intimate what upon a new trial might be the result if the 
defendant upon his part could show, as his answer alleges, that 
performance by plaintiff was so improper, unskillful, and defective 
as to result in damage instead of benefit; our conclusion being that 
the plaintiff made out a prima facie case, and that the ruling dis- 
missing the complaint was erroneous, for which the judgment should 
be reversed, and a new trial ordered before another referee, with 
costs to the appellant to abide the event. All concur. 


(1 App. Div. 391.) 
HARDING v. FIELD. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


1, PRINCIPAL AND AGENT — Property IN HANDS OF AGENT— FoLLowING PRO- 
CEEDS. 
A principal who furnishes his agent money for investment is entitled 
to follow, not only the property bought, but its proceeds, if sold, so long 
as they can be traced and identitied. 


2. SaME—Property in Krnp. 

Where one buys stocks for another, and sells and reinvests the proceeds 
in other stocks at his own discretion, retaining the purchases in his pos- 
session, and a repurting to the owner, he is not required to retain 
the identical certificates bought with the principal’s money, but it is suf- 
ficient if he keeps an equal number of the same kind, and on his death the 
principal may claim any remaining among the agent's etfects. 


8. SAME~WHERE MIXED WITH AGENT'S PROPERTY. 

An agent who buys stcecks for his principal and also on his own account, 
and afterwards sells a part and uses the proceeds, will be presumed to 
have sold from his own portion, and the principal may claim that remain- 
ing. 


Appeal from judgment on report of referee. 

Action by William A. Harding, as administrator of Medad W. 
Stone, deceased, against Walter H. Field. Judgment was entered 
in favor of defendant, and plaintiff appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and RUMSEY, PATTERSON, 
O'BRIEN, and INGRAHAM, JJ. 


T. D. Kenneson, for appellant. 
H. R. Bayne, for respondent. 


RUMSEY, J. This action was originally brought by the adminis. 
trator of Stone against the firm of Goodhart & Co., who were 
Stone’s brokers, to recover the sum of $8,629.48, which sum was the 
Proceeds of certain stocks and bonds held by Goodhart & Co. as 
brokers for Stone. A claim was made to the money by Field, 
the present defendant, and upon paying the money into court Good- 

rt procured an order substituting Field as the defendant, in the 
place of the firm of Goodhart & Co. After the substitution. the 
case was referred, and the referee reported in favor of the defend- 
ant, that he was entitled to the money paid into court. From the 
judgment entered upon this report, the plaintiff appeals. It ap- 
peared upon the trial that for many years Stone had been an inti- 
mate friend of the defendant Field, and they had close personal 
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and some business relations. In the year 1887 the defendant de 
livered to Stone certain securities which he then owned, request- 
ing him to sell them at the best price he could, and to invest the 
proceeds in other stocks at his discretion. Stone made the sale 
of the securities, and bought stocks with the money received. These 
stocks were sold, by direction of Field, from time to time, and other 
stocks and securities were bought with the proceeds, and this pro- 
cess was continued until the death of Stone, in the month of March, 
1891. Stone, as he bought the securities for Field, reported his 
purchases, and also reported the sales that he had made from time 
to time. As the result of his reports, it appears that, shortly before 
his death, there remained unsold of the securities bought for Field 
600 shares of stock of the National Lead Trust, 200 shares of the 
stock of the Oregon Improvement Company, and a $1,000 bund of 
that company. Two hundred shares of the National Lead Trust 
were sold shortly before Stone’s death, and the remainder of the 
stock was in the possession of Goodhart & Co. at the time he died. 
The stock was sold shortly after his death, and after crediting the 
proceeds to Stone, and charging against the proceeds the balance 
due from him, there remained in the hands of Goodhart & Co. this 
sum of $8,629.43. The referee held that the securities in the hands 
of Goodhart & Co. were the property of Field, nd he was entitled 
to follow the proceeds of their sale, and therefore was entitled to 
the money in the hands of the brokers, in preference to the admin- 
istrator of Stone. There is practically no dispute upon the facts in 
the case, and the only question is whether or not the inferences 
drawn by the referee from those facts were warranted. 

It is well settled that where one occupies the relation of agent 
to another, and in that relation makes an investment for such other, 
with the money of his principal, the principal is entitled, not only 
to the property bought, but to the proceeds of that property, so 
long as it can be traced and identified. It is also settled that where 
a broker has bought stocks or securities for his principal upon a 
margin, or upon any other ‘contract, by virtue of which he is en- 
titled to hold the property so bought as security for advances or 
loans made to his principal, he is not required to take the certifi- 
cates or the bonds in the name of his principal, or to keep the se 
curities which he originally purchased separate from the other 
stock of the same kind belonging to himself, but he sufficiently ful- 
fills his obligation if he keeps on hand stock and securities of the 
same kind as those which he has purchased for his principal, ready 
to be delivered when it is his duty to do so. Horton v. Morgan, 
19 N. Y. 170; Caswell v. Putnam, 120 N. Y. 153, 24 N. E. 287. The 
reason of this rule is that the broker has the right to the posses- 
sion of the stock, and the transaction of business is made more 
convenient by permitting him to carry it in his own name, so long 
as he is entitled to the possession of it. In this case, by the terms 
of the understanding between Stone and Field, Stone was to sell 
the stocks which he bought for Field whenever it was in his judg: 
ment profitable to do so, and to buy new stocks at his discretion, 
and to continue that mode of dealing. Under such a state of facts, 





Bup. Ct.] HARDING WU. FIELD. 401 


we think the rule laid down in Caswell v. Putnam, supra, should 
apply, and that we should hold that Stone was not called upon to 
retain the identical certificates which he had bought for Field, but 
that he should be required only to keep on hand a sufficient quan- 
tity of stock of a like kind, so that, if at any time he was called 
upon to transmit it to his principal, he should be prepared to do so. 
This being the extent of the obligation of the agent, it necessarily 
follows, we think, that the principul, when he seeks to recover his 
securities bought for him by the agent, is not called upon to put 
his finger upon the identical certificates, and be able to say that 
those were the ones purchased for him, but he sufiiciently identi- 
fies them if he shows that the agent purchased that particular kind 
of securities, and has the necessary amount in his hands, which he 
can deliver upon demand. 

In this case it appeared, from the reports of Stone made to 
Field, that he had bought securities of the particular kind which 
are claimed to belong to the defendant, and that at the time of 
his death there was held for him by his brokers the precise amount 
which he was required to have on hand to enable him to deliver 
to Field just the number of shares and bonds that he was entitled 
to. It appeared also that Stone had no other stocks or bonds any- 
where, except those in the hands of Goodhart & Co. This, we think, 
was a sufficient indentification of the securities as the property 
of Field. It is quite true that he represented to Field that he paid 
in full for the stock which was bought for his account, and it is 
also true that he had in his hands sufficient money of Field to 
enable him to do so. It is claimed by the appellant that, because 
this stock was not paid for, but had been bought by Goodhart & 
Co. upon margins furnished by Stone, and had not been paid for in 
full, it cannot be the stock represented by Stone to Field to have 
been purchased for him,—that the identification fails. If it had 
been made to appear that Stone had in his possession other secu- 
rities of the same kind which he had bought and paid for, there 
might be some force in the contention of the plaintiff; but as it 
does appear that Stone made no purchase of this sort of securi- 
ties through anybody but Goodhart & Co., and he had no other se- 
curities of this kind except what he bought in the same way, and 
that this was the purchase that he reported to Field as bought 
upon his account, it must be deemed that these were the securities 
which he had bought for Field, and that his representation that they 
Were paid for was not true. The referee was not obliged to at- 
tach equal credit to the representation of Stone that he had paid 
for the stock as to that portion of it which represented that he 
had bought it. He might accept the one portion of the represen- 
tation and discard the other,—which he evidently did. 

It is fair to infer, from the testimony in the case, that Stone had 
Purchased through Goodhart, not only securities for Field, but 
also a considerable amount of the same kind of securities upon his 
own account. It appears that a good many of these were sold from 
lime to time, and the proceeds placed to Stone's credit. Upon such 
a state of facts, the presumption is that the securities sold by Stone 
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for his own account were his own property, and that he retained 
in his possession or under his control those which he ought to have 
retained to enable him to deliver them to his principal when called 
upon. In all cases, the presumption is that every man intends to 
do right rather than wrong, and to perform his duty rather than to 
violate it. Pom. Eq. Jur. § 420; Pennell v. Deffell, 4 De Gex, M. 
& G. 372, 382. In the case last cited, the rule is laid down that, 
when one occupying a fiduciary relation to another has mingled 
the trust funds with his own funds, the drafts which he makes 
for his own purposes upon the common fund will be deemed to be 
drawn from his own share, and the presumption will be that he 
intended to keep the trust fund intact to answer the legitimate 
claims upon it. The same rule is laid down in Knatchbull v. Hal- 
lett, 13 Ch. Div. 696. In that case Hallett was the agent of Mrs. 
Cottrill, and had in his possession a quantity of bonds of a partic- 
ular kiud belonging to his principal, which, without right, he sold. 
The proceeds of these bonds were traced, and Mrs. Cottrill claimed 
against his estate that these proceeds should be paid over to her, 
rather than to the general creditors of the estate. The court held 
that her claim was well founded. It was said that, if a man mixed 
trust funds with his own, the whole would be treated as trust 
property, except so far as he might be able to distinguish what was 
his own; that is to say, that where it appeared that the fund was 
the proceeds of trust property, it would be presumed that the cestui 
que trust was entitled to it, rather than the estate of the trustee. 
The broad principle was laid down in that case, as stated above, 
that, where the trustee had mingled trust moneys with his own, 
he could not be heard to say that he used the trust money instead 
of his own money, so long as he had the right to use his own money, 
or so long as there remained in his possession any money which 
could be traced to the trust fund. The principle laid down in that 
case, which is well established in equity, has been approved and 
adopted by the courts of this state (Heidelbach v. Bank, 87 Hun, 
117, 33 N. Y. Supp. 794; Bank v. Peters, 123 N. Y. 272, 25 N. E. 
319), and is quite sufficient to support the judgment here. When it 
had been made to appear (as it was, beyond any question) that the 
money now in court was the proceeds of the securities which Stone 
had represented that he held for Field, the defendant’s case was 
made out, and the referee could do nothing else than he did do,— 
which was to apply the legal presumption that the fund in court 
was the proceeds of the securities of the defendant, and require 
the money to be paid over to him. The judgment must be affirmed, 
with costs. All concur. 


(1 App. Div. 490.) 
ROCHESTER LAMP CO. v. BRIGHAM. 
(Supreme Court, Appellate Division, First Department. February 7, 1896.) 
1. CONTEMPT— DISOBEDIENCE OF ORDER—SERVICE. 


After an order for the examination of defendant before triai bad been 
personally served on him, it was vacated on his motion, and he thereupon 
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left the state. Afterwards, while defendant was still out of the state, 
the vacating order was reversed on appeal, and the order of reversal di- 
rected defendant to appear On a certain day, and submit to the examina- 
tion, Which order was served personally on defendant’s attorneys within 
the state. Held, that the failure of defendant to appear at the time fixed 
for the examination was a contempt of court, though it was not personally 
served on him within the state, as the jurisdiction acquired by the personal 
service on defendant of the order for the examination was not lost by the 
vacating of the order. 
2 SamME~SERVICE OF ORDER TO SHOW CAUBE. 

An order to show cause why a party should not be punished for con- 
tempt in disobeying an order served on him personally within the state 
need not be served on defendant, but may be served on his attorneys. 
Zimmerman vy. Zimmerman (Sup.) 14 N. ¥. Supp. 444, followed. 


Appeal from special term, New York county. 

Action by Rochester Lamp Company against John H. Brigham. 
From an order denying a motion to punish defendant for contempt 
in failing to appear and be examined as a witness before trial, plain- 
tiff appeals. Reversed. 


On the 28th of June, 1895, an order was made by a judge of the court re- 
quiring the defendant to appear at chambers on the 8th day of July, 1893, 
for examination before trial, and to be there examined as a witness at the 
Instance of the plaintiff as to the issues in tbe action, and directing the order 
and affidavit on which it was granted to be served upon the defendant within 
the state, on or before July 2, 1895. This order was personally served upon 
the defendant June 28, 1895, in Brooklyn, by delivering to and leaving with 
bim copies of the order and attidavit, and showing him the judge’s signature 
to the original order. At the time and place specified in the order for the ap- 
pearance and examination of the defendant, his attorneys appeared, and 
moved the judge then holding chambers to vacate the order. Thereupon the 
eXamination was adjourned by the judge to July 10, 1895. Thereafter, and 
on the same day, the judge made an order on such motion vacating the order 
for the examination. An appeal was taken frow this latter order to the gen- 
eral term, and thereafter, and on the 18th day of October, 1805, the order 
appealed from was reversed, and an order to that effect was made by the gen- 
tral term. 39 N. ¥. Supp. 1116. In and by such order of reversal, the ceneral 
lerm required the defendant, in pursuance of the original order for the ex- 
amination, to appear befure one of the judges of the supreme court at cham- 
hers on the 22d day of November, 1805, and submit to such examination, and 
further ordered that service of the certitied copy of the order on the defend- 
4s attorneys on or before November 1, 1895, should be sufticient. The de- 
fendant left the state about July 10, 1893, and has never returned. The cer- 
lihed copy of the general term order was served personally on the defendant's 
attorneys in New York City, November 1, 1805, and personally on the defend- 
aut himself at Birmingham, England, November 4, 1895. The defendant failed 
'0 appear for examination November 22, 1895, and his default was taken by 
the judge then sitting at chambers. Upon papers showing the foregoing facts, 
an order was made December 38, 1895, requiring the defendant to show cause 
at Special term December 11, 1895, why he should not be punished for con- 
tempt in failing to obey the mandate of the court to appear and submit to 
‘uch examination, and ordering that service of this order upon the defendant 
or his attorney on or before December 4, 1895, should be sutticient. This order 
and the papers on which it was made were served personally on the defend- 
ant's attorneys In New York City, December 3, 1805, by delivering to and 
leaving with them copies thereof, and at the same time showing them the 
Signature of the judge to the original order. Upon the return of this order to 
Rhow cause, after hearing the attorney for the respective parties, au order 
Was made denying the motion, and from such order this appeal is taken. 


Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, Ju. 
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Edward C. Perkins, for appellant. 
Brigham & Baylis, for respondent. 


WILLIAMS, J. The original order for examination was served 
personally upon the defendant within the state. The court there- 
upon acquired jurisdiction of the defendant in this particular pro- 
ceeding, as it already had jurisdiction of him in the action generally. 
The proceeding in his examination was a proceeding in the action. 
The original order, in legal effect, required the defendant to appear 
and submit to examination as a witness, not only on the day fixed 
in the order, but on such other days as the court or judge should 
by adjournment or otherwise direct. The examination of the de- 
fendant was never had, because, on his application, the original or- 
der was vacated by the judge before whom the proceeding was then 
pending. Having accomplished this result, the defendant left the 
state, went beyond the jurisdiction of the court and judges, and has 
never since returned. The reversal by the general term of the or- 
der vacating the original order for examination restored such origi- 
nal order, and it thereupon became binding upon the defendant, and 
his duty was to obey it. It was not necessary that the order of 
the general term fixing a time for the execution of the original or- 
der requiring the defendant to appear and be examined should be 
personally served upon him within the state in order to have juris- 
diction of his person for the purpose of punishing him for contempt. 
Jurisdiction had already been acquired in the proceeding, and was 
not lost by the vacating of an order on the application of the defend- 
ant. The proceeding was merely suspended pending the appeal, 
and until the decision of the general term. The general term or- 
der, in effect, merely fixed a new time for him to comply with the 
order originally made. Of that new time he had notice, and that 
was all that was needful. Upon learning that the original order 
was reinstated, and that the court required his presence thereun- 
der upon a given day, it was his duty to present himself upon that 
given day, and submit to examination. To hold otherwise would 
be to ignore the substantial requirement of the original order, and 
to treat the time incident as its crucial mandate. Upon such a 
narrow construction of the time direction, every adjournment would 
have to be personally served, and the failure to effect such serv- 
ice upon a single occasion would nullify the entire proceedings. 
We cannot, therefore, follow the extreme rule laid down in Me- 
Caulay v. Palmer, 40 Hun, 38. We quite agree that, to punish a 
party for contempt, the order which was disobeved must have been 
personally served upon him. But that bere was the original order, 
not the order of reinstatement. The latter was simply a judicial 
direction to coutinue obedience to the original reinstated order; and 
the contempt consisted of failure to obey such original and rein- 
stated order after notice of this judicial direction, as prescribed by 
the general term. 

Nor was it necessary that the order to show cause why the de- 
fendant should not be punished for contempt should be personally 
served on the defendant within the state. It was properly served 
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on his attorneys. Pitt v. Davison, 37 N. Y. 235; Zimmerman v. 
Zimmerman (Sup.) 14 N. Y. Supp. 444. 

The order appealed from should be reversed, with $10 costs and dis- 
bursements, and the motion remitted to the special term, to be heard 
upon the merits, when the court can give the defendant such time to 
appear and submit to examination as may be deemed reasonable un- 
der all the circumstances. All concur. 


(1 App. Div. 486.) 
HATTLERMAN v. SIEMANN et al. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


L. NEGLIGENCE—DigkasE FROM INFECTED CLOTHING IN LAUNDRY—COMPLAINT. 

A complaint tor injuries from a disease contracted in washing clothing 

infected therewith, which had been negligently put in the laundry by de- 
fendant, should allege the name and nature of the disease, if known. 


2, SaME—BILL OF PARTICULARS. 

Where a complaint for personal injuries from a disease contracted 
through defendant’s negligence and misconduct alleges the facts cousti- 
tuting such negligence and misconduct, a bill of purticulars for special 
damages need not allege those facts. 


Appeal from special term, New York county. 

Action by Marie Hatterman, an infant, by John Hatterman, her 
guardian ad litem, against Henry Siemann and Trina Siemann for 
personal injuries caused by defendants’ negtigence in delivering to 
plaintiff, to be washed, clothing contaminated with a contagious dis- 
ease. Defendants moved for an order requiring plaintiff to make 
the complaint more certain, and to furnish a bill of particulars. An 
order was entered granting defendants some relief, but it is claimed 
that the court should have gone further, and compelled plaintiff to 
state in her complaint the name, nature, character, or ‘other de- 
scription of the dangerous and contagious disease which she claims 
she contracted, and to state in her bill of particulars the fault, 
carelessness, negligence, wrongdoing, and unlawful conduct com- 
plained of. Defendants appeal. Moditied. 

Argued before VAN BRUNT, P. J.. and RUMSEY, WILLIAMS, 
and PATTERSON, JJ. 


Fred P. Hummel, for appellants. 
John H. Whiting, for respondent. 


WILLIAMS, J. As far as the bill of particulars is concerned, 
We think the defendants entitled to no further relief. The com- 
plaint states with sufficient clearness that the negligence and 
Wrongful conduct on the part of defendants complained of con- 
sisted of their delivering to plaintiff, and directing her to wash and 
launder, the underclothing impregnated with the disease, she being 
ignorant of its condition. As to the name, nature, character, or 
other description of the disease, we think the complaint Is not suffi- 
Clently specific, and that the order should have required it to be 
made more definite and certain. The complaint describes the dis- 
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ease as a dangerous and contagious disease, of a venereal character. 
This is a very general description, and may cover a variety of dis- 
eases, very different in their particular characteristics, and readily 
distinguishable from each other. No affidavit on the part of the 
plaintiff was read in opposition to the motion, tending to show that 
there was any difficulty in determining what the particular nature 
of the disease was. She, apparently, is a young woman, as she 
appears and sues by a guardian;and she might not, of her own 
knowledge, be able to state the particular name or nature of the 
disease; yet she alleges in her complaint that she has expended 
large sums of money for medical treatment, medicine, and care in 
endeavoring to get cured of the disease, and, as far as appears, her 
medical attendant has had no difficulty in determining the particu- 
ar nature of the disease, and has informed ber on the subject. It 
may well be important for the defendants to know in advance of 
the trial what the plaintiff claims the particular name and nature 
of the disease is, in order that they may be able to meet the ques- 
tion on the trial as to the plaintiff’s having contracted it in the man- 
ner she claims to have done. As there does not appear to be any 
difficulty in plaintiff's disclosing in her complaint the fact called for, 
we think the order should have required it to be done. 

The order should be modified by requiring plaintiff to make her 
complaint more definite and certain by alleging therein the name, 
nature, character, or other description of the disease claimed to 
have been contracted by her, and, as so amended, affirmed, with costs 

ye to abide event. All concur. 


(15 Mise. Rep. 566.) 
MITCHELL v. PIQUA CLUB ASS'N et al. 
(Supretne Court, Special Term, New York County. November, 1895.) 


ATTORNEY AND CLIENT—LIEN—VACATING SATISFACTION OF JUDGMENT. 

Where a judgment has been paid by a judgment debtor to the judgment 
creditor, who is insolvent, and satistaction is entered after notice of the 
atturney’s lien for services, the attorney is entitled to have the satisfaction 
vacated. 


Motion by George A. Baker to cancel satisfactions of judgments on 
which he had a lien for services. Granted. 


George A. Baker, for the motion. 


BEEKMAN, J. It seems to me quite plain that the attornevs 
of record who assumed to collect the judgments and to execute sat- 
isfaction pieces therefor had no authority to do so. After the judy- 
ments were recovered, there was a consent given by them for the 
substitution of Mr. Baker as attorney for the judgment creditors, 
upon which an order to that effect was entered. I assumed that these 
consents were also signed by the judgment creditors themselves, in 
accordance with the practice in such cases. While it may be doubted 
whether any order of substitution was necessary, in view of the fact 
that the relation of attorney and client to a large extent ceases upon 
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the entry of the final judgment, the action which was thus taken 
certainly operated to revoke the authority which the attorneys of 
record theretofore possessed to satisfy the judgments upon payment 
under section 1260 of the Code of Civil Procedure. That section, 
while conferring such power for a period of two years after rendi- 
tion of judgment, expressly provides that, where the authority has 
been revoked, a satisfaction by the attorney is not conclusive against 
the person entitled to enforce the judg:nent in respect to a person 
who had actual nstice of the revocation before a payment on the 
judgment was made, or a purchase of property bound thereby was 
effected. In the cases before me the receiver had actual notice of the 
substitution, and therefore of the revocation of the authority of the 
former attorneys of record to receive the money and to satisfy the 
judgments. It follows, therefore, that the motion made to cancel 
the satisfactions of these judgments should be granted, unless the 
difference between the amount which the substituted attorney has 
actually received from the former attorneys of record and the amount 
due on the judgments, irrespective of such payments, is paid to the 
present attorney within a time which will be fixed in the order. In 
respect to the judgments rendered in the cases in which Mr. Baker 
was attorney of record, it is also clear that his lien for his fees has 
been disregarded. He gave notice of such lien to the receiver, and 
was therefore entitled to have it respected. In place of this the 
judgments in question were, without his knowledge, paid to the 
judgment creditor, who has satisfied the same. As the evidence 
shows that the latter is insolvent, the right of the attorney to have 
the satisfactions set aside seems clear, under the authority of the 
case of Telegram Co. v. Smith, 57 Hun, 176, 10 N. Y. Supp. 433. It 
will. therefore, be so ordered. If there is any question in respect 
to the amount of the attorney’s lien. it may be settled by a reference. 
It is proper to say that no imputation of bad faith rests upon the 
receiver, but that his action in these matters was the result of in- 
advertence, 
Motion granted, with $10 costs. 








(15 Misc. Rep. 364.) 
PEOPLE ex rel. POND v. TAMSEN, Sheriff. 





(Supreme Court, Special Term, New York County. December, 1895.) 


L. ConteMpT—WARRANT OF ATTACHMENT—NECESSARY RECITALS. 
| A warrant of attachment issued against a person charged with contempt 
heed not recite the contempt, or any of the proceedings on which the war- 
rant rests; and the omission of such recitals, if a defect, Is not jurisdic- 
tonal; and the order punishing for contempt will not be disturbed in 
another court on habeas corpus. 


% Same—JoDOMENT ENFORCEABLE BY EXECUTION, 

The objection that a judgment is enforceable by execution, and that dis- 
obeying {ts charge cannot, therefore, be punished as a contempt (Code 
Civ. Proc. § 14, subd. 3), should be addressed to the court in which the 
contempt proceeding was bad, and cannot be raised on habeas corpus in 
another court. ; 
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Habeas corpus to procure the discharge of relator, who was com- 
mitted for contempt of court. Dismissed. 


John Fennel, for relator. 
John R. Abney and Jacob H. Shaffer, opposed. 


BEEKMAN, J. The court of common pleas had jurisdiction to 
issue the warrant of attachment under which thé relator is held 
to answer for an alleged contempt. The objection to the form 
of the attachment, that it does not recite the contempt, or any of 
the proceedings upon which the warrant rests, is untenable. The 
relator, it must be assumed, for it is not denied, was served with 
a copy of the affidavit upon which the warrant was issued, and he 
was, therefore, sufficiently apprised of the nature of the charge made 
against him. The cases cited by counsel for the relator are not 
applicable. They relate to final commitments. Seaman vy. Dur- 
yea, 11 N. Y. 324; Dunford v. Weaver, 84 N. Y. 452. The warrant 
in question is merely process by which the relator is brought into 
court to answer a charge. He is then fully apprised of the charge, 
and admitted to make a defense, if he has any. Code Civ. Proc. 
§$ 2280. There is nothing in the Code which requires any recitals 
in the warrant, nor is it understood to be the practice to insert them 
in such cases. At best, it was not a jurisdictional defect; and for 
that reason, if there were no other, the court will refuse to review 
the mandate of another court of general jurisdiction on habeas cor- 
pus. Park v. Park, 80 N. Y. 156. 

A further objection, made by the relator, is that the judgment he 
is accused of disobeying can be enforced by execution, and that, un- 
der subdivision 3 of section 14 of the Code, he cannot, therefore, be 
held to answer for a contempt. This should be addressed to the 
court of common pleas. The answer, however, is complete. Code 
Civ. Proc. § 1241, subd. 4, provides that a person disobeying a judg: 
ment of the court which requires the payment of money into court, 
or to an officer of the court, except where it is due upon contract, 
express or implied, or as damages for nonperformance of a contract, 
may be punished for a contempt. The case before me comes within 
the section, and is not one of the excepted cases. Gildersleeve v. 
Lester, 68 Hun, 535, 22 N. Y. Supp. 1028; affirmed 139 N. Y. 608, 35 
N. E. 203. 

The writ of habeas corpus is therefore dismissed, and the relator 
remanded to the custody of the sheriff. 


———————— 


(1 App. Div. 142.) 
SNYDER v. LAUNT. 


(Supreme Court, Appellate Division, Third Department. February 5, 1896.) 


INTOXICATING LIQUORS—CIVIL DAMAGE Law. 

Laws 1892, ¢c. 403, provides that damages suffered by reason of the in- 
toxication of any person may be recovered from any person who, by selling 
or giving away intoxicating drinks, may bave caused such intoxication, 

¢ or from any persous owning the premises on which the liquor was sold, 
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“jointly with the person or persons selling or giving away, or severally, if 
the person or persons suffering such damage shall previous to such selling 
or giving away have given written notice to the licensee or his agents or the 
person or persons so selling or giving away forbidding such selling or 
giving away to the person whose intoxication shall have caused damage.” 
Held, that the statute requires notice to be served on persons who have no 
license as ‘well as thuse who have. , 


Appeal from circuit court. 

Action by Dora Snyder against Peter E. Launt to recover dam- 
ages under the civil damage act. The complaint was dismissed, and 
plaintiff appeals. A ftirmed. 

Argued before PARKER, P. J., and LANDON, HERRICK, MER- 
WIN, and PUTNAM, JJ. 


I. L. Brayman, for appellant. 
Marvins & Handford, for respondent. 


HERRICK, J. This is an appeal from an order dismissing the 
plaintiff's complaint, and from a judgment entered thercon, The 
action is one under what is known as the “Civil Damage Act.” The 
complaint, by appropriate allegations, sets forth the sale of intox- 
icating liquors by the defendant to plaintiff's husband on the 4th 
dav of November, 1893. whereby her husband became intoxicated, 
and injury resulted therefrom to the plaintiff. That such sale took 
place in the town of Walton, in the county of Delaware. And the 
plaintiff alleges that prior to such sale, at the annual. town meeting 
held in the town of Walton for the year 1892, the town of W alton, 
and the electors thereof, by a vote of the majority, voted for local 
prohibition, and against granting licenses for the sale of intoxicat- 
Ing liquors in said town. The same allegation is repeated in rela- 
(ion to the annual town meeting for the town of Walton, held in 
February, in the year 1883, And the plaintiff alleges that neither 
of said votes has been reversed, and that no license for the sale of 
spirituous or intoxicating liquors has been issued to the defendant, 
hor aby person or persons in the town of Walton, on the 4th day 
of November, 1892, or at any time six years prior thereto. The con:- 
plaint was dismissed, on the ground that there was no allegation 

1 the complaint that any written notice was ever served upon the 

defendant not to sell liquor to the plaintiffs husband. The plaintitt 

contends that there is no necessity for any such allegation in the 
complaint, or for the service of anv such notice. 

This action is founded upon chapter 646 of the Laws of 1873, 
and that statute makes no provision for the service of any notice. 

In 1892, by chapter 401, entitled “An act to revise and consolidate 
the laws regulating the sale of intoxicating liquors,” it was provided, 
by section 40, that: 

“NO recovery shall be had in any cfvil action brought to recover damages 
suffered by reason of the intoxication of any person against a persen or per- 
‘oly Who shall by selling or giving away any intoxicating drink, have caused 
“ich intoxication, unless one of the persous who might have such a cause of 


action, in case of damage, shall. prior to such sale or giving away, have given 
Written notice to the person selling or giving away such intoxicating drink, 
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forbidding such sale or giving away to the person whose intoxication shall 
have caused such damage.” 


Section 41 of chapter 401 reads as follows: 


“Nothing herein except section thirty-one, shall in any manner apply to 
any town where the majority of voters have voted for or hereafter vote for 
local prohibition until such towh shall reverse by vote such local prohibition.” 


Section 31 makes the sale of liquors without a license a mis- 
demeanor, and the plaintiff’s contention is that, section 41 having 
made all the sections of chapter 401 excepting section 31 inapplica- 
ble to towns which have voted for local prohibition, and the town 
of Walton (where the defendant resides, and sold the liquor to plain- 
tiff's husband) having voted for local prohibition, and not having 
reversed that vote, section 40, requiring notice to be given, does not 
apply to persons selling liquor within the town of Walton. If the 
legislature had stopped at the enactment of chapter 401, I should 
hold that the plaintiff's contention was correct; but in the same 
year, by chapter 408, entitled “An act in relation to excise,” which 
was signed and became a law one hour after chapter 401 became a 
law, the legislature provided as follows: 

“A recovery may be had in a civil action, of the damages suffered by rea- 
son of the intoxication of any person, from any person or persons who shall 
by selling or giving away intoxicating drink, have caused such intoxication, 
or from any persons owning or renting or permitting the occupation of any 
building or premises wherein such selling or giving away shall have oc- 
curred, jointly with the person or persons selling or giving away, or severally, 
if the person or persons suffering such damage, shall previous to such selling 
or giving away, have written notice to the licensee or his agents or the per- 
son or persous so selling or giving away forbidding such sclling or giving 


uway to the person whose intoxication shall have caused such damage, and 
not otherwise.” 


The plaintiff's contention is that the notice required is only to be 
served upon those persons who have a license for the sale of liquors 
or their agents; that the words “or the person or persons,” follow- 
ing after the words “licensee or his agents,” are limited in their 
meaning by the prior words, and the words “person or persons” are 
to be construed in the same sense as the words “licensee or his agents,” 
—that is, to persons who are lawfully selling liquors in pursuance of 
a license. And he invokes the rule of “noscitur a sociis.” 

I do not think that that rule can be applied in this case. It does 
not seem to me that when the legislature. in section 2 of chapter 403, 
used the words “person or persons,” it intended to limit their mean- 
ing and restrict their application to those defined by the previous 
words, “licensee or his agents.” Such a construction renders the 
words “person or persons” useless. It is to be presumed that the 
legislature had some meaning in using the words they did, and that 
none of them were used without a definite meaning and intent. In 
Quinlan v. Welch, 141 N. Y. 158-164, 36 N. E. 12, it was held that 
the effect of section 2 of chapter 403 of the Laws of 1892 was to 
increase the number of persons upon whom notice might be served. 
I think that the true meaning and intent of the law is that, before 
any person, whether licensed or unlicensed, can be held liable under 
the civil damage law for selling or giving away liquor, notice must 


| 
{ 
| 
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be served upon him, or, if he has a license, either upon him per- 
sonally or upon his agent. 

The judgment should therefore be affirmed, with costs and dis- 
bursements. All concur. 





(92 Hun, 335.) 
CONDE et al. v. HALL et al. 


(Supreme Court, General ‘Term, Fourth Department. December 26, 1895.) 


1. CORPORATIONS—SEVERAL LIABILITY OF STOCKHOLDER AND TRUSTEE—PAYMENT, 
A judgment rendered against a stockholder for debts of the corporation, 
under Laws 1848, c. 40, § 10, providing that stockholders in manufacturing 
corporations Shall be individually liable in case the whole amount of 
capital stock has not been paid in, is satistied only pro tanto by the com- 
promise and satisfaction of a Judgment for the same debt rendered against 
a trustee of such corporation, under section 15, providing that a trustee 
shall be liable for the debts of the corporation for making a false report. 
2, EVineENCE—Res GEST. 
In such action a letter from the trustee on the subject of the compromise 
is admissible as a part of the transaction. 


Appeal from special term, Jetferson county. 

Action by William H. Conde and others against Jeanette C. Hall 
aud Zell R. Hall to set aside a conveyance of real estate as fraudu- 
lent against creditors. From a judgment in favor of the plaintiffs, 
defendants appeal. Affirmed. 

The opinion of Mr. Justice VANN at special term is as follows: 


I have found as a fact that the defendant Zell R. Hall, on the 25th of Feb- 
ruary, 1892, conveyed his interest in the Doolittle & Hall Block, situate in 
the city of Watertown, to his mother, Jennette C. Hall, with the intention of 
keeping the same from his creditors and securing to himself the beneficial 
tnjoyment thereof, and that she accepted the conveyance for the purpose of 
co-operating With him, and aiding him in carrying such intention into effect. 
It is the not unusual case of a man who, apprehending that a large, and, in 
lis view, unjust, claim was about to be enferced against him, endeavored. 
by conveying to a relative whom he could trust implicitly, to place his prop- 
erty beyond the reach of creditors, and yet to continue to enjoy it himself. 
This the law does not tolerate, for the courts cannot classify their judgments, 
or hold that one is more sacred than another. ‘Lhe effort to avoid the payment 
ofa judgment that is harsh in its effect when enforced, as in the case of one 
Tecovered for a penalty or against a surety, is just as fraudulent in the eye 
of the law as if directed against a claim for groceries, clothing, or borrowed 
ouey, The law does not distinguish between debts by looking at their 
origin any further than to see that they are valid, but lends its aid to collect all 
alike from the property of the debtor; and any effort on his part to so dispose 
of his property as to hinder, delay, or prevent his creditors from reaching 
It is forbidden by statute, and condemned by the common law. The convey- 
ance in question, therefore, although given to avoid the payment of what was 
regarded as an inequitable liability, must be set aside, unless the judgments 
upou which this action ig founded have been paid, as alleged in the answer, 

The judgments in question against Zell R. Hall were recovered in an omnf- 
bus action, and are evidenced by the same judgment roll as certain other 
judgments for different amounts recovered at the same time and by the 
Sale plaintiffs against one Henry S. Munson. Before the commencement of 
this action, the judgments against Mr. Munson were satisfied by the filing 
of a satisfaction piece in the usual form, and the claim of payment is founded 
on the common-law rule that. if two persons are jointly or jointly and 
sverally liable for the same debt, an unconditional release of one releases 
the other also, Lord v. Vitfany, ¥8 N. Y¥. 412; Breslin v. Peck, 38 Hun, 623, 
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The judgments against Mr. Munson were not paid in full, but were compro- 
mised at about 50 cents on the dollar. ‘Chey were founded upon the penal 
liability imposed by section 15 of the general manufacturing act of 1848, for 
making a false report as a trustee of an insolvent corporation known as the 
Gifford Manufacturing Company. Laws 1848, c. 40, § 15; Veeder v. Baker, 
83 N. Y. 156. The judgments against Mr. Hall were founded on a liability 
contractual in its nature, imposed by section 10 of the same act, upon a 
stockholder holding stock in such a corporation when the whole amount of 
the capital stock has not been paid in. Corning v. McCullough, 1 N. Y. 47; 
Flash v. Conn, 109 U. S. 371, 3 Sup. Ct. 263. The measure of damages is not 
the same under both of said sections, as under section 15 it embraces all the 
debts of the corporation, while under section 10 only debts to the amount 
of the stock held by each stockholder can be enforced against him. While 
payment of all the debts of the corporation would relieve from liability under 
either section, the debts owing to the plaintiffs by said company were not 
compromised, but only their claims against Mr. Munson for the statutory 
liability under section 15. Although the existence of a debt against the cor- 
poration was necessary in order to make either Mr. Hall or Mr. Munson liable, 
neither was under the same liability, either in nature or extent, as the other, 
for one was held liable as a stockholder and the other as a director. They 
were not jointly or severally liable for the same thing. They could have been 
sued separately, but if sued jointly, under one section only, there could bave 
been a recovery against one only. As was said by the court of appeals in 
Farnsworth v. Wood, 91 N. Y. 308, 314, “the liability of stockholders under 
the act of 1848 is a several individual liability of each stockholder, directly 
to such of the creditors as have complied with the requisite conditions 
precedent.”” Section 10 makes all the officers of the corporation who know- 
ingly sign a false report liable jointly and severally for all the debts of the 
company contracted while they are stockholders or officers thereof. As there 
was no recovery against Mr. Hall under this section, he is not liable jointly 
and severally with Mr. Munson on the judgment recovered against the latter 
thereunder. Section 15 makes ail the stockholders severally liable to the 
amount of the stock held by each until all the capital is paid in. Mr. Mun- 
son was not, while Mr. Hall was, held liable under this section. The lia- 
bility of each, therefore, was several, personal, and exclusive. Neither had 
any legal interest in the liability of the other, and the release of one did not 
release the other. The release of Mr. Munson did not releuse Mr. Hall; but, 
while this is true, it is also true that the amount paid by Mr. Munson to the 
plaintiffs in order to obtain his discharge must be applied on their respective 
debts against the corporation; and the remainder only, with costs, if any, 
can be enforced against Mr. Hall. It is the indebtedness of the corporation 
to the respective plaintiffs that is the measure of liability under the statute, 
and, as that indebtedness is reduced, the liability is reduced in proportion. 
The distinction between the cause of liability and the measure of liability 
should not be lost sight of. The cause of lability is a violation of the statute, 
but the measure of liability is the indebtedness of the corporation, with certain 
limitations. 

There must be judgment for the plaintiffs, upon the basis thus pointed out, 
and findings and a decree may be prepared accordingly, and, if not agreed 
upon as to form, they may be settled before me upon a notice of two days. 


Argued before HARDIN, P. J.. and MARTIN and MERWIN, JJ. 


Lansing, Lansing & Jones, for appellants. : 
Elon R. Brown and Rogers & Atwell, for respondent 


MERWIN, J. In this action, the plaintiffs, as judgment creditors 
of the defendant Zell R. Hall, based on a liability existing prior to 
February, 1892, sought to set aside, as fraudulent and void as to 
creditors, a conveyance of real estate made by said defendant to the 
defendant Jeanette C. Hall, and bearing date February 25, 1892. 
The main issue at the trial was whether the deed was made and 
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received with an intent to hinder, delay, and defraud the creditors 
of Zell R. Hall. It was found by the court that such was the intent 
of the debtor, and that the grantee received the deed with the 
knowledge of such intent, and for the purpose of aiding and co-op- 
erating with the debtor in the execution of such intent. <A careful 
consideration of the evidence leads us to the conclusion that the 
evidence is sufficient to sustain these findings, and that there is no 
sufficient reason apparent for this court to disturb them. The ap- 
pellants claim that the deed was given as security for advances 
made or to be made. Under the tindings above referred to, the 
deed cannot stand as security. Baldwin y. Short, 125 N. Y. 553, 26 
N. E. 928. 

The defendants claimed at the trial, and do here, that the 
plaintiffy’ debts and judgments are paid. The plaintiffs had debts 
against the Gifford Manufacturing Company, a manufacturing cor- 
poration organized under chapter 40 of the Laws of 1848. Zell R. 
Hall was a stockholder in that company, and the judgments re- 
covered by plaintiffs against him were based on his liability as a 
stockholder in case the whole amount of the capital stock has not 
been paid in. Laws 1848, c. 40, § 10. One Munson was a trustee 
of the corporation, and the plaintiffs also recovered judgments 
against him for the amount of their debts upon his liability, under 
section 15 of the act of 1848, for making a false report as trustee. 
The judgments against Munson were afterwards compromised, and 
were satisfied by the filing of a satisfaction piece in the usual form. 
The special term applied upon the judgments against Hall the 
amounts realized by the plaintiffs on the compromise with Munson, 
and declined to hold that the satisfaction of the Munson judginents 
operated to satisfy the Hall judgments. No payment in any other 
way is claimed. This question of payment is fully discussed by 
Mr. Justice VANN in the opinion delivered by him at special term, 
and it need not here be further considered. We agree with the 
special term that the compromise and satisfaction of the Munson 
judgments did not satisfy the Hall judgments, and that Hall re- 
ceived all he was entitled to when the court applied on the judg- 
ments against him the proceeds of the compromise with Munson. 
See Whittemore vy. Oil Co., 124 N. Y. 565, 27 N. BE, 244. 

The defendants claim error was committed in receiving in evi- . 
dence a letter from Munson on the subject of the compromise. The 
defendants claimed the benefit of the satisfaction on record of the 
Munson judgments. The plaintiffs had a right to show the circum. 
stances under which it was given and the arrangement in fact made 
With Munson. The letter was a part of the transaction that re- 
sulted in the compromise and satisfaction, and, on that ground, was 
Properly received. The judgment must, we think, be sustained. 
All concur, 

Judgment affirmed, with costs. 


414 NEW YORK SUPPLEMENT, Vol, 37. (Sup. Ct. 


(1 App. Div. 145.) 
WEBB vy. STAVES. 


(Supreme Court, Appellate Division, Third Department. February 3, 18:6.) 


1, FRAUDULENT CONVEYANCES—ACTION TO SET ASIDE—INAPPROPRIATE PRAYER 
FOR RELIEF. 

In an action by an execution creditor to subject to the satisfaction of 
his debt a chattel which defendant had seized under a mortgage given to 
him by the debtor, the complaint alleged the obtaining of judgment, the 
issue and return of execution thereon unsatisfied, the execution and de- 
livery of the chattel mortgage to defendant, and that it was not filed as 
required by law; and asked judgment declaring it void, and that defend- 
ant be adjudged to pay plaintiff the value uf said chattel, or so much there- 
of as should be necessary to pay plaintiff’s judgment in full, and for such 
other relief as may be just. //eld, that because plaintiff asked for money 
judgment against defendant was no reason for denying him such relief 
as he should show himself entitled to. 


2. SAME—FRAUDULENT TRANSFER OF PERSONAL PROPERTY. 

An action to set aside a transfer of personal property as in fraud of 
creditors may be maintained in the same manner as an action to set 
aside a conveyance of real estate property, and it is immaterial whether 
the transfer is void because fraudulently made, or because the instrument 
of transfer was not filed as required by law. 


Appeal from special term. 

Action by Charles E. Webb against Nellie C. Staves, impleaded 
with Edgar Wilkins. There was a judgment in favor of defend- 
ant Staves, and plaintiff appeals. Reversed. 

Argued before PARKER, P. J., and HERRICK, MERWIN, and 
PUTNAM, JJ. 


James H. Bain, for appellant. 


HERRICK, J. The facts in this case are undisputed. On the 
11th day of April, 1894, the defendant Wilkins executed and deliv- 
ered to the plaintiff his certain promissory note, dated that day, for 
$50, payable in eight months after the date thereof, the same being 
given in part payment of the purchase price of a pop-corn wagon 
and appurtenances, purchased by the defendant Wilkins from the 
plaintiff. On the 25th day of April, 1895, the plaintiff recovered 
judgment, in an action upon such promissory note, for the sum of 
$71.17, damages and costs; and execution was issued thereon, on 
the 27th day of April, 1895, and was returned wholly unsatisfied, 
before the commencement of this action. On the 5th of April, 1894, 
the defendant Wilkins executed and delivered to one John H. San- 
born a chattel mortgage upon the said pop-corn wagon and appur- 
tenances, to secure the sum of $75. Such chattel mortgage was 
not filed in the town clerk’s office until September 4, 1894, and the 
mortgaged property remained in the possession of the defendant 
Wilkins until March 30, 1895. Sanborn died, intestate, September 5, 
1894, and letters of administration were duly issued to defendant 
Nellie C. Staves, on the 8th day of November, 1894. On the 30th 
day of March, 1895, the defendant Staves took possession of said 
pop-corn wagon and appurtenances, and claims the same as ad- 
ministratrix, under the chattel mortgage given to Sanborn. It is 
admitted that the defendant Wilkins, at the time of the commence- 
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ment of this action, and of the trial thereof, had no other property 
out of which the plaintiff's judgment could be collected. It is ar- 
gued that the value of the pop-corn wagon and appurtenances is 
the sum of $71.70. The plaintiff commenced this action, setting 
forth the giving of such note, the obtaining of the judgment thereon, 
the issue and return of the execution unsatisfied, the execution and 
delivery of the chattel mortgage, and the nonfiling thereof; and 
asked judgment against the defendants, declaring the chattel mort- 
gage void and of no effect, and that the defendant Staves be ad- 
judged to pay plaintiff the value of said pop-corn wagon, fixtures, 
and appurtenances, or so much thereof as will be necessary to pay 
the full amount of the judgment recovered by the plaintiff against 
the defendant Wilkins, with interest and costs thereon, together 
with the costs of this action, and for such other relief as may be 
just. The case was tried by the court without a jury, the facts 
being found as herein above stated. Judgment was rendered in 
favor of the defendant, from which judgment the. plaintiff appeals 
to this court. 

That the chattel mortgage in the case was void as against the 
plaintiff does not seem to have been questioned. The only ques- 
tion that arises is as to whether the plaintiff has taken the proper 
legal steps to enforce his rights against the property, the possession 
of which has been taken under a mortgage which, as to the plain- 
tiff, is void. The trial court proceeded upon the theory that it was 
hecessary to procure the appointment of a receiver before com- 
mencing the action, citing the case of Stephens v. Perrine, 143 N. 
Y. 476, 39 N. E, 11. That case only went to the extent of deciding 
that a receiver can maintain an action of this nature. It did not 
decide that a receiver must necessarily be appointed, before an ac- 
tion could be conunenced to reach the mortgaged property or the 
proceeds thereof. Judgment creditors’ actions, brought by juag- 
ment creditors in person, to set aside conveyances of real estate 
alleged to have been fraudulently made, are quite common. The 
cases of Kain v. Larkin, 141 N. Y. 144, 36 N. E. 9, Kitchen v. Low- 
ery, 127 N. Y. 53, 27 N. E. 357, Erickson v. Quinn, 47 N. Y. 410, and 
Haswell v. Lincks, 87 N. Y. 637, are examples of actions of that char- 
acter. I can see no distinction in principle between actions brought 
to recover the possession of real estate where the conveyance 
thereof igs claimed to be void, and actions brought to recover the 
possession of personal property, or the proceeds thereof, for the 
same reason. Neither can any distinction be made, upon princi- 
ple, between cases where the transfer is void because fraudulently 
made, and those where the transfer is void because the instrument 
has not been placed on file. In the case of Stephens v. Perrine, 
supra, in passing upon the point as to whether a receiver in supple- 
mentary proceedings could maintain such an action, the court said: 


“It has been decided by this court that such a receiver can maintain an ac- 
ton of this nature where the assignment or mortgage is void on the ground 
that it was executed for the purpose of defrauding creditors, and we think 
the same principle reaches the case where the mortgage is void because it 
Was not filed and there was no change of possession. We see no distinction. 
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between the two cases so far as this question is concerned. The mortgage, 
as already stated, is equally void in both cases.” 


I proceed, then, upon the theory that, in an action in the nature 
of a judgment creditor’s action to reach the property of the judg- 
ment debtor, or its proceeds, and have it applied in satisfaction of 
the judgment creditor's claim, the judgment creditor can take the 
same proceedings against personal property that he can against 
real, and that it makes no difference whether the conveyance by 
which the debtor has disposed, or attempted to dispose, of his prop- 
erty. is void because fraudulently made, or void for any other rea- 
son, so long as it is void as against the proceeding creditor. What 
then are a judgment creditor’s remedies in such cases? In the 
case of Erickson v. Quinn, 15 Abb. Prac. (N. 8.) 166, Judge Allen, 
in speaking for the court of appeals, said: 

“The judgment creditors of O'Malley, in pursuing their remedy against 
lands alleged to have been fraudulently conveyed, had the choice of three 
proceedings: First, they might have sold the premises by execution on the 
judgment, and left the purchaser, after his title should become perfect by a 
deed from the sheriff, to contest the validity of the defendant's title, in an 
action of ejectment; or, secondly, they might have issued their execution, 
and brought their action to remove the fraudulent obstruction, and awaited 
the result of the action before selling the property; or, thirdly, they had the 
right, upon the return of the execution unsatistied, to bring an action in tbe 
nature of a creditors’ bill, to have the conveyance to the defendant adjudged 
fraudulent as against their judgment, and the lands sold by a receiver or 
other officer of the court, and the proceeds applied to the satisfaction of the 
judgment, as equitable interests and things in nature of a judgment debtor 
are reached and applied to the satisfaction of judgments against them.” 

I do not think that, because the plaintiff asked for a money judg: 

ment against the defendant, he should have been turned out of court 
without any relief. Tlfe facts proved upon the trial show that he 
was entitled to resort to the pop-corn wagon and its appurtenances 
in satisfaction of the judgment obtained by him; and if he failed 
to ask for the appropriate relief, it was no reason whv he should 
be denied all relief. In Murtha v. Curley, 90 N. Y. 372-377, it up- 
peared that the defendant Doyle was indebted to the plaintiff in the 
sum of $500, to the defendant Curley the sum of $500, and to one 
other person the sum of $300. The defendant Doyle was the owner 
of a large amount of personal property, worth about $3,500, upon 
which he gave the defendant Curley a mortgage for the nominal 
amount of $3,100, which mortgage was kept, by renewals or new 
mortgages, from the year 1872 until the vear 1878, at which time 
the defendant Curley foreclosed the last mortgage given to him. 
although there was nothing actually due thereon at the time, and 
converted the proceeds of the property to his own use. In 1878, 
the plaintiff recovered judgment upon his demand against Doyle, 
and an execution was issued thereon, and returned unsatistied, 
whereupon the plaintiff brought his action, asking that such mort- 
gages be declared fraudulent and void, and that the defendants be 
compelled to pay him the amount of his Judgment, with interest 
thereon, besides the costs of the action. Upon the trial, it was found 
that the mortgages were fraudulent and void as against the plain- 
tiff, and were made with the intent to hinder, delay, and defraud 
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him in the collection of his claim, and that, by reason thereof, he 
suffered damage to the amount of his judgment. Judgment was 
rendered against the defendants for the amount of the judgment, 
with interest and costs. Upon an appeal to the court of appeals, 
the court said: 

“The facts alleged show that the mortgages were void as to the plaintiff, 
and the only relief the plaintiff needed was that Curley should pay him out 
of the money received by him from the debtor’s property, or to the extent of 
the value of such property taken and converted by him. Hence, there can be 
no reasonable objection to the judgment prayed for. Even if the prayer for 
judgment was defective for equitable relief, an answer having been tinter- 
posed, the plaintiff could have any relief ‘consistent with the case made by 
the complaint, and embraced within the issue.’ Code, § 1207. Under our 
present system of practice, a plaintiff is not to be turned out of court, when 
au answer has been interposed, because he has prayed for too much or too 
litte. or for wrong relief. * * * Under the circumstances of this case, 
judgment for the recovery of the precise sum of money claimed was the 
proper Judgment; and the form of the judgment does not stamp this as a 
legal, rather than an equitable, action. A court of equity adapts its relief to 
the exigencies of the case in hand. It may restrain or compel the defendant; 
it may appoint a receiver, or order an accounting; {t may compel specific per- 
firmance, or order the delivery to the plaintiff of specific real or personal 
property; or it may order a sum of money to be paid to the plaintiff, and 
give him a personal judgment therefor. * * * The plaintif’ was a vigilant 
creditor, and had priority over other creditors, if there were any. But there 
appears to have been but one otber creditor of Doyle, and that one Fitzsim- 
nuns, and his claim was apparently barred by the statute of limitations. 
Besides, the property was sutticient to pay the plaintiff, Fitzsimmons, and 
Curley. Under such circumstances, all the relief that the plaintiff needed 
was to compel Curley to pay him. There was no property to be sold. He 
oad converted it, and had the proceeds. No receiver was needed, and there 
were no accounts to be taken or stated. The judginent ordered was therefore 
proper.” 

The only substantial difference between that case and the case at 
bar is that in the one case the property has been sold and the de- 
fendant had the proceeds, and in this case the defendant Staves hag, 
or had at the time of the commencement of this action, the property 
still in her possession. 

In the case of Valentine v. Richardt, 126 N. Y. 272, 27 N. E. 255, 
the plaintiff was an infant and sole heir at law of his mother, Cath- 
erine Valentine. During her lifetime, by fraud and undue influ- 
ence, she had been induced to convey her property, without consid- 
eration, to the defendant Richardt. He, in turn, sold it to the de- 
fendant Austin. Austin executed a mortgage upon it to the de- 
fendant Lunt. The plaintiff brought an action to set such convey- 
ances and mortgages aside, and the relief demanded was that the 
conveyances by the plaintiff's mother to Richardt, and by him to 
Mrs. Austin, and by Mrs. Austin mortgaged to Mrs. Lunt, be de- 
clared void and canceled, “and for such further or different judg- 
Ment as may be just.” Upon the trial, the court found, in effect, 
that the defendant Richardt had procured the conveyance from the 
plaintiff's mother by fraud and undue influence, and without con- 
sideration; that the defendant Austin, however, was a bona fide 
Parchaser for value, without notice, and entitled to hold the prop.- 
erty a8 against the plaintiff; and the court, instead of setting aside 
‘the conveyance, as prayed for, gave the plaintiff a money judgment 
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against the defendant Richardt, upon the principle that, the deed to 
the defendant Richardt having been procured by fraud and undue 
influence, the title to the land, as between the plaintiff and his 
mother, remained in her, and descended to the plaintiff at her death, 
and that the plaintiff had the right to call upon Richardt to restore 
such property to him; but that, the defendant Richardt having, by 
his own act, in conveying the land to a purchaser in good faith, and 
without notice, prevented the plaintiff from recovering the land, it 
was but just and equitable that he should restore to the plaintiff 
ap equivalent in money, not as damages, but as a substitute for the 
land itself. Upon appeal, the court of appeals affirmed the judg- 
ment, holding that the court could render any judgment in the case 
consistent with the facts stated in the complaint and embraced in 
the issue, stating that: 

“It is a familiar principle that a court of equity, having obtained jurisdic- 
tion of the parties and the subject-matter of an action, may adapt its relief 
to the exigencies of the case. It may give to the plaintiff a money judgment 
simply, when that form of relief becomes necessary in order to prevent a 


failure of justice, and when it {s for any reason impracticable to grant the 
specific relief demanded.” 


Where an answer has been served, a trial had, and essential facts 
proved and found by the court, plaintiffs are entitled to any relief 
consistent with the case made by their complaint, and embraced 
within the issue. Rogers v. Land Co., 1384 N. Y. 197-219, 32 N. E. 
27. In this case an answer was interposed, and upon the trial the 
court found sufficient facts to show that the plaintiff was entitled 
to have the property which had been taken applied in extinguish- 
ment of his judgment debt. And we think the trial court should 
have given a judgment that was appropriate for that purpose. 

“The jurisdiction of equity depends upon the position of the plaintiff and 
the relief to which he fs entitled at the time the suit is brought. The measure 


of the relief is adapted to the situation at the time of the decree.” Van Allen 
v. Railroad Co., 144 N. Y. 174-179, 88 N. E. 997. 


The appointment of a receiver to take possession of the property, 
sell it, and apply it in extinguishment of the plaintiff's judgment, 
would be an appropriate remedy in an action of this kind; I do 
not say the only remedy, if it appeared at the time of the trial that 
the property was still in the defendant’s possession. If it appeared 
that possession of the property had been parted with, a judgment 
against such defendant for the amount of the proceeds, or the value 
of the property to the extent of the plaintiff's judgment, with inter- 
est and costs, would be proper, thus adapting the remedy to the 
situation of affairs at the time of the trial. 

The rule that, when equity has obtained jurisdiction of the par- 
ties and the subject-matter of the action, it may adapt the relief to 
the exigencies of the case, even to the extent of rendering a personal 
judgment, in order to prevent a failure of justice, applies when the 
general basis of fact upon which equitable relief was sought has 
been made out, but for some reason it becomes impracticable to 
grant such relief, or where it would be insufficient. When facts 
are made out which bring the case within the general jurisdiction 
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of equity, the court will not allow the case to fall because the specific 
relief prayed for is no longer practicable, but in such a case, as a 
substitute for the relief demanded, will award an equivalent in dam- 
ages, thus ending the controversy, instead of sending the parties 
toa court of law for that purpose. Dudley v. Congregation, 138 
N. Y. 451-459, 34 N. E. 281. Here, the general basis of fact upon 
which equitable relief was sought has been made out, and the plain- 
tiff is entitled to some relief at the hands of the court. The essential 
facts, that to me seem to entitle the plaintiff to some relief, were 
agreed upon by the parties by stipulation, and found by the trial 
court, and this court is asked upon this appeal to render judgment 
for the plaintiff upon such facts, instead of reversing the judgment 
and granting a new trial. As we have seen, in equity, the measure 
of relief is adapted to the situation of affairs at the time of the 
decree. We cannot know what the appropriate remedy is at this 
time. The defendant may have parted with the property to a bona 
fide purchaser since the trial, or it may have been destroyed, so that, 
if a receiver should be appointed by this court, there would be noth- 
ing for him to receive. The judgment is therefore reversed, and a 
new trial granted, so that the plaintiff may be given that relief 
which shall appear to the court at that time appropriate, and suffi- 
cient to enforce his rights to have the property in question, its pro- 
ceeds, or value used in extinguishment of his judgment; with costs 
of this appeal. All concur. —_ 


HOOVER v. ROCHESTER PRINTING CO, 
(Supreme Court, Appellate Division, Fourth Department. February 7, 1896.) 


Motions—PenpENcY oF PREVIOUS MOTION. 

A motion asking for the same relief as another motion, previously made, 
and still pending, undetermined, {n the same court, cannot be entertained 
Where leave to withdraw the first motion has not been obtained, or the 
costs thereof paid, though it is stated, In the notice of the second motivn, 
that the first motion is thereby withdrawn. 


Appeal from special term, Monroe county. 

Action by De Witt C. Hoover against the Rochester Printing Com. 
pany. From an order striking out portions of the answer to the 
amended complaint, defendant appeals. Reversed. 

Argued before HARDIN, P. J., and FOLLETT, ADAMS, GREEN, 
and WARD, JJ. 


John Van Vooris & Son, for appellant. 
Jacob Spahn, for respondent. 


WARD, J. This is an action brought to recover damages for 
libel alleged to have been published by the defendant (appellant) 
herein ; the alleged libel being, in effect, that the plaintiff had been 
indicted upon the charge of intimidating witnesses. The answer 
of the defendant first denied each and every allegation of the com- 
plaint, and, for a second and separate answer and defense, the de- 
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fendant “repeats the denial hereinbefore contained,” and further al- 
leged a justification of the alleged libel. A third answer, by way 
of mitigation, first repeated all of the denials before contained. It 
appears, uncontradicted, from the motion papers, that the plaintiff 
noticed a motion for the 26th of August, at the Monroe special 
term, to strike out the denials contained in the second and third 
answers. Defendant appeared, and objected to the motion for the 
reason that no grounds of motion were stated in the notice of mo- 
tion. The motion was thereupon submitted to the court, and the 
court took the papers. This motion is still pending, undetermined, 
without permission to make a new motion for the same'relief. Sub- 
sequently the plaintiff noticed this motion for the 30th of Septem- 
ber, 1895, before the same special term, for the same relief demanded 
in the former notice of motion, and further stated, in the notice, 
that the plaintiff thereby withdrew the former motion, noticed for 
August 26th, on the ground that, by inadvertence, the plaintitf omit- 
ted to state the grounds upon which the said motion was made; 
stating, as a ground of this latter motion, that the plea of a general 
denial, mingled with a plea in mitigation or justification, is unau- 
thorized by the Code or the practice of the court in actions for libel. 
The special term granted this latter motion, and made an order 
striking out the denials in the said answer, and from that order the 
appeal herein is taken. 

Tlie learned counsel for the appellant presents a single point, that 
the court should not have entertained and disposed of this motion 
while the other motion for the same purpose was pending in the 
same court undetermined. The plaintiff could not countermand or 
withdraw the former motion without payment of costs, or without 
the consent of the court, neither of which had occurred. We see 
no escape from this contention. The practice adopted by the plain- 
tiff cannot be sanctioned. But for the pendency of this former mo- 
tion, the court may have been justified in striking out these denials. 
It is unnecessary to pass upon that question. The objection arged 
is fatal, and the order should be reversed. with $10 costs and dis- 
bursements. 

Order reversed, with $10 costs and disbursements, without preju- 
dice to the right of plaintiff to make a new motion, upon discon- 
tinuing the motion noticed for August special term. All concur. 


PEOPLE v. SALISBURY. 
(Supreme Court. Appellate Division, Fourth Department. February 7, 1896.) 


1, ADULTERATION OF MInLK—EVIDENCE TO ExprAIn ANALYSIS. 

In an action to recover the penalty for selling adulterated milk, brought 
under Laws 1893, ¢. 338, § 20, declaring that the term “adulterated milk” 
means milk containing more than a certain per cent. of fluids, defeudunt 
may show that there had been no physicial interference with the milk 
since it was taken from the cows, though the chemical analysis shows 
that it contained an excess of fluids, 
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2, SAME~EFFECT OF ANALYSIB. 
In such case, the jury have the right to disregard the analysis, if they 


find that it was not made from a fair sample of the milk sold. 


Appeal from circuit court, Herkimer county. 

Action by the people of the state of New York against John FE. 
Salisbury to recover penalty, under Laws 1893, c. 338, for selling 
adulterated milk. From a judgment entered on a verdict in favor 
of defendant, and from an order denying a motion for a new trial, 
made on the minutes of the court, plaintiff appeals. Affirmed. 

Argued before HARDIN, P. J., and FOLLETT, ADAMS, GREEN, 
and WARD, JJ. 


Charles D. Thomas, for the People. 
J. W. Ravhill, for respondent. 


HARDIN, P. J. Plaintiff’s complaint alleges that, on the 12th 
day of July, 1894, the defendant “supplied and brought, to be manu- 
fartured, to a cheese factory conducted by Henry Davis, situated and 
located in the town of Litchfield, Herkimer County, N. Y., adulter- 
ated milk—milk containing more than eighty-eight per centum of 
water or fluids,—contrary to and in violation of” chapter 338 of the 
Laws of 1893. The complaint contained several counts, and de- 
minded judgment against the defendant for a penalty of $100. 
Plaintiff relies upon subdivisions 1-3 of section 20 of the act, which 
are as follows: 

“l. Milk containing more than eighty-eight per centum of water or fluids. 


2 Milk containing less than twelve per centum of milk solids. 8. Milk con- 
wining less than three per centum of fats.” 


Upon the trial the plaintiff gave evidence that the defendant was 
a patron of the cheese factory conducted by Davis, and of the cir-* 
cumstances attending the delivery of milk on the 12th of July, 1894, 
by the defendant, at the said factory. Davis, the proprietor of the 
factory, detailed the circumstances attending the delivery of two 
cans of milk by the defendant, and he stated that, before any milk 
Was taken out, the dipper was reached down in the milk, and given 
a sur around to mix it, when the samples were obtained for the pur- 
pose of analysis. Scrafford, an agent of the agricultural department, 
Was present when the sample was secured, and he detailed the cir 
cumstances under which the same was obtained, and, after obtain- 
ing the samples, he states that he delivered them to Dr. Theodore 
Deecke, the chemist, and he also states the manner in which the 
milk was secured from the weigh can, and the delivery of the quan- 
tity thus secured to Dr. Deecke for analysis. Dr. Deecke was called 
a8 a witness for the people, and testifies to the results of his ex- 
amination of the milk so delivered to him. He says that he found, 
from the first determination, that it contained 11.117 per cent. of 
solids and 88.883 per cent. of water, and that he repeated the opera- 
lon the second time; and he adds: 


“There ig nothing absolutely correct, and so, also, a chemical analysis is 
not; and therefore I repeated the process. The second showed me 11.12 per 
cent. of solids and 88.88 per cent. of water. ‘Che third time I received 11.119 
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per cent. of solids and 88.881 per cent. of water. The fat was ascertained 
after the milk had been evaporated.” 


Section 6 of the chapter referred to provides, viz.: 


“Every certificate duly signed and acknowledged, of a chemist, analyst or 
other expert employed by the commissioner of agriculture, or any analysis, 
examination or investigation made by such analyst, chemist or expert with 
respect to any matter or product which the commissioner has authority to 
examine or cause to be examined, shall be presumptive evidence of the facts 
therein stated.” 


After Dr. Deecke had given his testimony in chief as to his ex- 
amination, he was extensively cross-examined; and it is not appar- 
ent that the judge, at the trial, improperly exercised his discretion 
in allowing the questions propounded to Dr. Deecke in the course 
of the cross-examination. It is apparent, from the testimony of 
Dr. Deecke, that the milk in question was found by him to be but 
slightly below the standard prescribed in the statute. The plain- 
tiff also called George Davis, a son of the proprietor of the factory, 
who testified as to the circumstances attending the obtaining of the 
sample for examination. When the plaintiff rested, no motion for 
a nonsuit was made. The defendant was placed upon the stand 
as a witness, and he testified that the milk of the night of the llth 
of July was put in one can in a wagon near the barn, and that the 
milk of the morning of the 12th of July was put into another can in 
the same wagon. A question was then propounded to him as fol- 
lows: 

“Q. From the milking of the milk on the 11th, at night, until the milking 


of the morning of the 12th, what did you do. if anything, with the milk in the 
can,—the night’s milk?’ 


This question was objected to as incompetent, irrelevant, and im- 
“material, and the objections were overruled, and an exception taken 
by the plaintiff's counsel. The witness answered: 

“Nothing, only what I have answered,—stirred up, and the cover put on.” 


We think no error was committed by the trial judge in receiving 
the answer to the question propounded. Other questions of some- 
what similar purport were allowed to the defendant’s witnesses, 
tending to show that there had been no physical interference with 
the milk after it was drawn from the animals. We think no error 
was committed in receiving such evidence, bearing upon the issue 
that was presented by the pleadings. 

At the close of the evidence the learned trial judge determined 
that he would submit to the jury the question whether the sample 
was a fair one, and in the course of his charge he commented upon 
the evidence relating to that question; and at the close of his 
charge the defendant’s counsel asked the court to charge “that if 
the jury find that the analysis was not made from a fair sample, 
then they have a right to disregard the analysis.” In response to 
that the court observed: “I so charge. I have so charged in sub- 
stance already.” The plaintiff's counsel took an exception. We 
think the exception presents no error. 

The principal question involved in the case seems to have been 
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considered by the late general term of the Fifth department in the 
case of People v. Hodnett, 68 Hun, 341, 22 N. Y. Supp. 809, and we 
find no occasion to apply to the case in band a different principle 
from that laid down in the case to which reference has been made. 
The foregoing views lead us to the conclusion that the verdict 
should be sustained. 

Order and judgment affirmed, with costs. All concur. 





(1 App. Div. 341.) | 
BANK OF THE METROPOLIS vy. FABER. 


(Supreme Court, Appellate Division. First Department. February 7, 1896.) 


L StaTUTES—AMENDMENT—REPEAL OF AMENDING ACT. 

The stock corporation law (Laws 1890, c. 564, § 30) which took effect May 
1, 1891, requiring certain corporations to file an annual report, and provid- 
Ing that, in default thereof, directors should be personally liable for 
debts, was amended by Laws 1802, c. 2, ‘so as to read” as therein pre- 
scribed. Laws 1892, c. 687, repealed said chapter 2, and, in a saving 
clause, preserved only such rights as had accrued prior to May 1, 1891. 
Laws 1892, c. 68S, thereafter amended Laws 18), ¢@. 564, § 30, so as to 
read as therein prescribed. Chapters 6S7 and 6S8 were portions of the 
same statutory revision, were passed at the same session, and approved 
on the same day. Held, that Laws 1890, c. 564, § 30, was re-enacted by 
Laws 1892, c. 688, and continued as amended therein, contemporaneously 
with the repeal of Laws 182, ec. 2. 

& SamE—LEGIsLATIVE INTENT. : 

When such statutes are construed with the statutory construction act 
(Laws 1802, ce. 677), § 31, providing that “the repeal hereafter * * ¢ 
of any provisions of a statute which amends a provision of a prior stat- 
ute leaves such prior provision in force, unless the amendatory statute 
be a substantial re-enactment of the statute amended,” It is clear that 
It was the legislative intent to leave Laws 1800, c. 564, § 30, In force 
after the repeal of Laws 1892, c. 2, and at the same time to amend tt by 
Laws 1892. c. 688. 


Appeal from special term, New York county. 

Action by the Bank of the Metropolis against Eberhard Faber. 
From an interlocutory judgment overruling a demurrer to the com- 
plaint, defendant appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, WILLIAMS, 
RUMSEY, and INGRAHAM, JJ. 


James J. Allen, for appellant. 
D, M. Porter, for respondent. 


BARRETT, J. The complaint alleges that on or about December 
31, 1892, plaintiff became the owner and holder, before maturity 
and for value, of a note made by the F. J. Kaldenberg Company, a 
domestic corporation, other than a moneyed or railroad corporation ; 
that at no time during the year 1892, or prior to the acquisition of 
said note by the plaintiff, did said company file an annual report 
a8 required by law; and that during the whole of said period the 
defendant was a director of said company. It is demurred to, upon 
the ground that it does not state facts sufficient to constitute a 
cause of action. The reason assigned in support of the demurrer ig 
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that, despite the numerous acts making directors liable for debts of 
the corporation in default of the filing of an annual report, under 
none of them can the defendant be called to account in this case. 
A number of the statutes must be considered. 

Chapter 564 of the Laws of 1890, the original stock corporation 
law, took effect May 1, 1891. It provided in section 30 for the fil- 
ing of an annual report and the liability of directors in default 
thereof, and superseded all requirements on this head in prior acts. 
Chapter 2 of the Laws of 1892, which took effect January 20, 1892, 
amended section 30 of this act so as to read as therein prescribed. 
The general corporation law of 1892 (chapter 687) repealed chapter 
2, and in its saving clause preserved only such rights and liabilities 
as had accrued prior to May 1, 1891. The stock corporation law of 
the same year (chapter 688) then proceeded to amend the act of 
1890, and, among other sections, section 30, so as to read as therein 
prescribed. Upon this state of facts, the appellant claims that chap- 
ter 2 of the Laws of 1892, in effect, repealed section 30 of the act 
of 1890; that the repeal of chapter 2 did not revive this section 30; 
and that the stock corporation law (chapter 688) only amended so 
much of the act of 1890 as was in existence. He argues that as 
section 30 of the act of 1890 was, in his view, nonexistent, there 
was nothing there to amend. From all this he deduces the conclu- 
sion that chapter 688 of the Laws of 1892 must, with regard to 
section 30, be deemed a new enactment, and thus that between the 
Ist dav of May, 1891, when the act of 1890 went into effect, and 
the 18th day of May, 1892, when this chapter 688 became a law, 
there is a hiatus, through which his client escapes. 

The rule is undoubtedly well settled that, where one act amends 
another so as to read as prescribed in the former, the repeal of the 
amendatory act does not revive the original law. People vy. Super- 
visors of Montgomery Co., 67 N. Y. 109; People v. Wilmerding, 136 
N. Y. 368, 32 N. E. 1099. But this canon of construction is not ab- 
solute. It is subject to the other rule that the intent of the legis- 
lature must govern when that intent is not the subject of mere con- 
jecture, but is apparent from the language employed, and from 
statutes in pari materia,—all read in the light of the purpose sought 
to be attained. Smith v. People, 47 N. Y. 330; People v. Clute, 50 
N. Y. 451; In re Rochester Water Com’rs, 66 N. Y. 413. Smith v. 
People is an extreme illustration of the modification of the general 
rule. It was there held that section 120 of chapter 1387 of the Laws 
of 1870, which expressly repealed three prior acts, nevertheless did 
not abrogate provisions included in these three acts permitting the 
court of oyer and terminer to be held by a single justice of the su- 
preme court. ‘This case was followed in Re Rochester Water Com'rs, 
supra, where the rule that effect should be given to the intent rather 
than to the literal terms of an act was emphasized. This modifica- 
tion of the general rule is itself subject to the further doctrine that 
a legislative intent to revive a law which has by legislative action 
been wholly annihilated is not alone sufficient to accomplish such 
revival, but that there must be some legislative expression using 
language equivalent to a re-enactment. The question here, there- 
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fore, is whether the legislative intent to retain and continue sec- 
tion 80 of the act of 1890 has been adequately expressed; or, to 
speak more accurately, whether the language employed is equiva- 
lent to a re-enactment. We think it is. 

The appellant’s reasoning depends wholly upon his application 
of strict rules of construction to what he claims to be a serics of 
isolated and independent laws. Therein lies its fallacy. The laws 
in question are not independent enactments. They are, it is true, 
separately numbered, and they have various titles. But they are 
grouped together in close connection, and are part and parcel of the 
scheme of revision and consolidation prepared by the commissioners 
of statutory revision, and reported to the legislature at this very 
session of 1892. We find that this legislature authorized the secre- 
tary of state to include the chapters of this revision in a separate 
volume (chapter 623). Indeed, this volume is wholly given up to the 
work of the commission. Thus, we have chapters 677 to 691, in- 
clusive, all passed at the same session of the legislature, all approved 
by the governor on the same day, and all part of the svstem of stat- 
utory revision and consolidation. It is impossible, therefore, to 
treat these chapters as independent enactments, having no special 
relation to each other or to the general scheme of revision. They 
should, on the contrary. for the purpose of ascertaining the legis- 
lative intent. with regard to such a question as the present, be treated 
as one single act. The chapters are separately numbered, and there 
Was a systematic arrangement of subjects. This was convenient and 
orderly. But the totality constituted the report and the system. 
Each act should consequently be read and construed as a part of 
the unit. When, therefore, the legislature repealed chapter 2 of its 
own laws, and at the same time, and, so to speak, in the same breath, 
amended section 30 of the act of 1890, it, in effect, said that the 
ordinary canon of construction should not apply; that section 30 was 
m existence; and that it should be, and was, revived, and continued 
as amended by chapter 68% There was here but one definite pur- 
pos¢ and one distinct act. Chapter 2 of the Laws of 1892 amended 
but a single section of the act of 1890. The commissioners amended 
and revised the entire act. To accomplish this clearly and = con- 
veniently, it was essential that all special amendments should be 
brushed aside, and that the original law should be directly ex- 
amined and dealt with, first by the commissioners, and then by the 
legislature. For this purpose, and for this purpose only, the special 
amendment made by chapter 2 of the Laws of 1892 was repedwed. 
It was treated for the purpose of the revision as though it had never 

n passed. 

_ This would be the true construction of the acts in question even 
if the statutory construction law were not a part of the revision. We 
think, however, that the statutory construction law especially enacts 
the same rule. It is there provided (chapter 677, § 31) as follows: 

“The repeal hereafter or by this chapter of any provisions of a statute 
Which amends a provision of a prior statute, leaves such prior provision in 


foree, unless the amendatory statute be a substantial re-enactment of the 
statute amended.” 


cd 
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It is entirely clear that the amendatory act (chapter 2 of the Laws 
of 1892) is not a substantial re-enactment of section 30 of the act 
of 1890. The variations are numerous and material. What, then, 
is the language quoted but a legislative enactment that the repeal 
of the amendatory act (by chapter 687) leaves the prior provision 
(section 30 of the act of 1890) in force? It is contended that sec- 
tion 33 of the statutory construction law indicates that this section 
31 was not intended to apply to statutes passed at the same session 
of the legislature. This contention confuses repeal with construc- 
tion. What section 33 provides is that nothing in the revision shall 
supersede or repeal by implication any law passed at the same ses- 
sion. But what of that? That simply retains the repeal. Section 
31 provides for the construction to be given to the repeal. What 
was meant by section 33 was that, in accepting and enacting in 
bulk the general body of the revision, the legislature desired to 
make sure of the retention of all the special laws on cognate sub- 
jects which had been passed before the revision went into effect, 
and which had not been expressly repealed. It had no reference to 
the general laws embodied in the revision itself. We have examined 
Ottman & Co. v. Hoffman, 7 Mise. Rep. 714, 28 N. Y. Supp. 28, but 
we find nothing in that case which affects the conclusion at which 
we have arrived. 

Our conclusion is that, contemporaneously with the repeal of chap- 
ter 2 of the Laws of 1892, the legislature substantially re-enacted 
section 30 of chapter 564 of the Laws of 1890, and continued it as 
amended by chapter 688 of the Laws of 1892. Our further conclu- 
sion is that, when the legislature repealed chapter 2 of the Laws 
of 1892, the prior provision of section 30 of the act of 1890 was, 
by the operation of section 31 of the statutory construction act, 
expressly left in force; and it was at substantially the same moment 
amended by chapter 688, and, as thus amended, continued. 

It would not aid the appellant to contend that, even {f the origi- 
nal section 30 were held to be revived by the repeal of the amenda- 
torv act, this would not make him liable, since it was the amendatory, 
and not the amended, act which imposed the liability upon him. We 
have discovered the legislative intent, namely, that the whole of 
chapter 564 of the Laws of 1890 and chapter 688 of the Laws of 
1892 should take the same course and have the same effect as though 
chapter 2 of the Laws of 1892 had never existed; and the amend- 
ment of the original stock law by the revising law retained all lia- 
bilities which had accrued under any law since the passage of the 
former. In re Prime, 136 N. Y. 347, 32 N. E. 1091. This being the 
intent, it matters not under which law the defendant became liable. 
He would have been liable under the original law if the amend: 
ment had not been passed, and all liabilities incurred under the 
amendment which: would have been incurred if it had not been 
passed were retained when it was repealed. We may add that the 
liability imposed by the revised law (chapter 688) is almost precisely 
the same as that which was imposed by the repealed law. The 
defendant is therefore held to no other or greater responsibility than 
that which rested upon him throughout. 
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Liability such as is sued on here has already been enforced in a 
number of cases. Gas-Pipe Co. v. Connell, 86 Hun, 319, 33 N. Y. 
Supp. 482; Manufacturing Co. v. Connell, 88 Hun, 254, 34 N. Y. 
Supp. 717. The conclusion at which we have arrived makes it un- 
necessary to decide whether it would have been proper to follow 
these cases on the principle of stare decisis, in view of the fact that 
the point here raised was not considered in them. 

The judgment overruling the demurrer should be affirmed, with 
costs, with leave to the defendant to answer within 20 days from 
the entry of judgment upon payment of costs of the appeal and costs 
of the court below. AJI concur. 


HOLMES, BOOTH & HAYDEN vy. FABER. 
(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


Appeal from special term, New York county. 

Action by Holmes, Booth & Hayden, a foreign corporation, organized and 
existing under and pursuant to the laws of the state of Connecticut, against 
kberbard Faber. From ap interlocutory judgment overruling a demurrer to 
the complaint, defendant appeals. Aflirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, WILLIAMS, 
and INGRAHAM, JJ. 


James J, Allen, for appellant. 
D. M. Porter, for respondent. 


BARRETT, J. This case is similar in {ts facts fo Bank v. Faber (pre- © 
viously decided) 37 N. Y. Supp. 423, and the result reached in that case con- 
trols this one also. The judgment overruling the demurrer should be af-‘ 
firmed, with costs, with leave to the defendant to apswer within 20 days 
from entry of judgment, upon payment of costs of the appeal and costs of 
the court below. All concur. 





LEONARD et al. v. FABER. 
(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


Appeal from special term, New York county. 

Action by Charles Leonard and John H. McCoy against Eberhard Faber, 
From an interlocutory judgment overruling a demurrer to the complaint, 
defendant appeals. Aftirmed. 

Argued befure VAN BRUNT, P. J., and BARRETT, RUMSEY, WILLIAMS, 
and INGRAHAM, JJ. 


James J. Allen, for appellant. 
D, M. Porter, for respondents. 


BARRETT, J. This case is similar tn its facts to Bank v. Faber (pre- 
Viously dectded) 87 N. ¥. Supp. 423, and the result reached in that case con- 
trols this one also. The judgment overruling the demurrer should be af- 
firmed, with costs, with leave to the defendant to answer within 20 days 
from the entry of judgment, upon payment of costs of the appeal and costs 
of the court below. All concur. 
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(15 Mise. Rep. 640.) 
NATIONAL WALL-PAPER CO. v. GERLACH. 


(City Court of New York. General Term. February 8, 1896.) 


1. SUPPLEMENTARY PROCEEDINGS—GENERAL ASSIGNMENT—CONTEMPT. 
Defendant’s general assignment after the service on him of an order 
in supplementary proceedings, containing an injunction forbidding him 
from transferring or otherwise disposing of his property, constitutes con 
tempt of court. 


2 RECEIVER—NECFSSITY FOR Fine BOND. 

As the statute provides that a receiver in supplementary proceedings 
shall file his bond with the clerk of the city and county of New York, 
and that such receiver, on tiling such bond, shall be invested with all 
the rights and powers as receiver, a receiver's appointment is not com- 
plete until his bond is tiled. 


Appeal from special term. 

Action by the National Wall-Paper Company against Charles A. 
Gerlach. From an order refusing to find defendant guilty of con- 
tempt for disposing of his property after he was enjcined in sup 
plementary proceedings from doing so, plaintiffs appeal. Reversed. 

Argued before VAN WYCK, McCARTHY, and SCHUCHMAN, 
JJ. 


Gavley, Baucus & Fleming, for appellants, 
George W. Carr, for respondent. 


McCARTHY. J. An examination of the testimony taken in these 
supplementary proceedings bears but one construction, and leads 
but to one conclusion,—that in transferring and paying out the 
‘moneys testified to, and in executing and delivering the general 
assignment of his property, by the defendant, after the service Df 
an order in supplementary proceedings containing an injunction 
forbidding him from transferring or otherwise disposing of his prop 
erty, he was and is guilty of contempt of court. It was his volun- 
tarv act, and the plaintiffs were injured by the same, since they 
had taken steps by which they would have procured a lien on the 
estate, real and personal, of the judgment debtor. It matters not 
how slight that hen might have been, the judgment debtor could 
not assume the power to judge and determine the issue, and thus 
violate a positive order of the court, because, in his judgment, there 
was not enough to meet the creditors’ claim. He could not be the 
judge of this, but must leave it to be determined by the regular and 
orderly proceedings. The case of Canda yv. Gollner, 738 Hun, 44, 
26 N. Y. Supp. 449, we think, is directly in point. See McCorkle 
v. Herrman, 117 N. Y. 297, 22 N. E. 948; Stevens v. Ogden, 130 N. 
Y. 185, 186, 29 N, E, 229. 

It is claimed, however, that there was no contempt, because in 
a similar proceeding, on March 29, 1894, in which Ellen M. B. Con- 
nolly was plaintiff, and this defendant was the defendant, a receiver 
Was appointed; but it is declared, and not contradicted, that no 
bond had been filed in the ofttice of the clerk of the city and county 
of New York, as required by statute, and which requires that, be 
fore be (the receiver) enters upon the execution of the trust, he shall 
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execute to the people of the state of New York a bond with suffi- 
cient sureties, to be approved by a justice of this court, and file said 
bond with the clerk of the city and county of New York, and that 
such receiver, upon filing such bond, be invested with all the rights 
and powers as receiver, according to law, and the receiver’s appoint- 
ment is not therefore complete until his bond is filed. The re- 
ceiver’s title to the real estate is, at most, a qualified title in the 
nature of a security for the plaintiff in the judgment, and did not 
exhaust the title of the judgment debtor. Subject to the rights of 
the receiver to resort to the land to pay the judgment, the title 
remains in the judgment debtor. Moore v. Duffy, 74 Hun, 78, 80, 
26 N. Y. Supp. 340. 

The defendant was therefore guilty of ccntempt, and the order 
appealed from is reversed, with costs, and the proceeding remitted 
to the special term, to fix amount of a fine sufficient to indemnify 
the plaintiffs for their loss and damage. The special term justice 
may allow, a8 an item of expense, a reasonable fee to the plaintiffs’ 
attorney in these proceedings. People v. Rochester S. L. R. Co., 76 
N. Y. 294, 301. AJ) concur 





(1d Mise. Rep. 654.) 
In re RUPPANER’S WILL 


(Surrogate’s Court, New York County. December 19, 1895.) 


2. Witts—REVOCATION OF PROBATE—ACTION IN SUPREME CoURT. 

Code Civ. Proc. § 2653a, providing that “any person interested in a 
will” admitted to probute may cause the validity of the probate to be 
determined in an gction in the supreme court, did not repeal section 
2648, requiring a petition for revocation of probate by a person interested 
in the estate to be filed in the surrogate’s court within one year after the 
recording of the decree admitting the will to probate. Long vy. Rodgers, 
29 N. Y. Supp. 981, 79 Hun. 443, followed. 

2, SamME—EPFECT OF DECISION—PROCEEDING IN SURROGATE’S COURT. 

Under Code Civ. Proc. § 26535a, providing that the Werdict in an action 
to determine the validity of a will shall be conclusive as to real and per- 
sonal property, a party to such action, in which the will is upheld, can- 
not thereafter institute proceedings in the surrogate’s court under section 
2647, to revoke the probate. 

8. Same—OmIssioN OF NECESSARY PARTIES. 

The omission to join a necessary party does not oust the court of 
jurisdiction, but merely renders the judgimnent inoperative as to the 
omitted party. Keyes vy. ENeusohn, 30 N. ¥. Supp. 1085, 82 Hun, 13, fol- 
lowed. 

4. SamME—WuHo MAY MAINTAIN PROCEEDING. 

Under Code Civ. Proc. § 2647, permitting a person interested in the 
estate to institute proceedings in the surrogate’s court to revoke the 
probate of a will, such proceeding must be brought by the husbaud or 
wife, beirs at law or next of kin, who would share in the estate in case 
of intestacy, and not by one to whom a contingent interest was devised. 

& SamME—SUBSTITUTION OF PARTIES. 

Where petitioner, in a proceeding under Code Civ. Proc. § 2tH7, to 
revoke the probate of a will, is shown to be estopped from maintaining 
the proceeding because of a prior judginent to which he was party, a 
respondent whose answer admitted the allegations of the petition in re- 
spect to the validity of the will cannot be substituted and allowed tu 
continue the proceeding in petitioner’s place. 
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6. SAME—LIMITATION. 

Under Code Civ. Proc. § 2648, providing that a petition to revoke the 
probate of a will shall be filed in the surrogate’s court within one year 
after the recording of the decree admitting the will to probate, the time so 
limited begins to run from the date the decree was actually entered and 
tiled with the clerk of the court where the probate proceedings were had. 


7, CoNFLICT OF LAWS—DISTRIBUTION OF DECEDENT’S ESTATE. 
The succession to an intestate’s personal property is governed by the 
law of his actual domicile at the time of his decease. 


Petition by Barbara Ellensohn for revocation of probate of the 
will of Antoine Ruppaner, deceased. Respondents, with one ex- 
ception, move to dismiss the proceedings. Motion granted. 


Isaac N. Miller, for petitioner. 
Lucius H. Canton, for proponent. 


ARNOLD, 8S. This is a proceeding for revocation of probate of 
the will of the decedent, under section 2647 of the Code. The sole 
petitioner is Barbara Ellensohn, the half-sister of the testator, and 
a person interested in his estate. All parties entitled thereto un- 
der section 2649 have been duly cited herein, and all oppose the rev- 
ocation except one Anna Kristof, an infant, who appears by guard- 
ian, and files an answer admitting the allegations of the petition in 
respect to the invalidity of the will. Upon the opening of the case, 
the respondents, with the exception above stated, moved for a dis- 
missal of the proceedings upon grounds set forth in their respective 
answers. These are—First, that the proceeding was not com- 
menced within the period limited by section 2648 of the Code; sec- 
ond, that the petitioner is estopped from maintaining such proceed: 
ing by reason of a judgment entered in an action to which she was 
a party, brought in the supreme court of this state by the executors 
of the will, under section 2658a of the Code, to determine the valid- 
itv of the probate which is herein attacked, and which judgment 
established such validity. It appears from the judgment roll in 
such action, which is put in evidence here, that Barbara Ellensohn 
was made a party defendant in the action, was duly served with the 
summons therein, and appeared and answered by attorney, and is 
concluded by the judgment, which adjudges that the will is valid. 
This action was brought within one vear after the will had been 
admitted to probate. The Jegislature, in enacting section 2653a,! 
did not repeal the other sections of the Code providing for proceed- 
ings for revocation of probate, and the intention appears to have 
been to embrace the provisions of section 2653a within the existing 
system, not to substitute it therefor. Long v. Rodgers, 79 Hun, 443, 
29 N.Y, Supp. 981. 

It is expressly stated in that section that the verdict in an action 
brought thereunder shall be conclusive as to real or personal prop- 
erty, with exceptions which it is not claimed apply to this case. As 
the petitioner herein was a party to and is bound by the judgment 


1 Code Civ. Proce. § 2658a, provides, inter alia, that any person interested in 
a will or codicil admitted to probate may cause the validity of the probate to 
be determined in ap action in the supreme court. 
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in the supreme court action, she is concluded from further question- 
ing the validity of the will and its probate, and further prosecution 
of the proceeding on her part in tkis court for revocation of the 
probate would be futile. In re Peaslee’s Will, 73 Hun, 113, 25 N. 
Y. Supp. 940; In re Soule’s Will (Surr.) 3 N. Y. Supp. 259. 

The petitioner, however, insists that the judgment is void because 
the plaintiffs in the action were permitted, by an order of the su- 
preme court, to discontinue as against the infant defendant, Anna 
Kristof, the contention being that, as the statute provides that cer- 
tain specified classes of persons must be made parties to actions 
brought under it, a trial could not be had until all such parties were 
regularly before the court, so as to be bound by any judgment en- 
lered therein. Opposition was made on behalf of the infant to the 
application for a discontinuance of the action against her, but the 
motion was granted; the court holding that the infant had no pos- 
sible interest except under the testator’s will; that she was not one 
of the next of kin: and that her grandmother (the petitioner herein), 
who is a next of kin, was bound by the judgment. From the order 
entered on this motion no appeal was taken, but thereafter an ap- 
plication was made by the petitioner, Barbara Ellensohn, at spccial 
term, to vacate the said judgment establishing the will, upon the 
ground that the whole judgment should be vacated as to all the 
defendants, because it had been as to the said infant, that the latter 
had not been properly served, and that all proceedings at and after 
the trial were void, although participated in by the adult defend- 
ants; the claim being that the statute peremptorily requires that a 
trial shall not be had until all necessary parties are regularly be- 
fore the court. This application, however, was denied, it being held 
that it had already been adjudged by the order discontinuing the 
action against the infant that the latter was not a necessary party; 
that question having been necessarily involved in the disposition 
of that matter. From the order entered denving the motion to va- 
cate the judgment the petitioner appealed to the general term, which 
affirmed the order, holding that the mere fact that necessary par- 
ties are not before the court on a trial does not oust the court of 
jurisdiction so far as the persons are concerned who are made par- 
tes to the action, and the only effect of such omission is that the 
judgment is not binding upon a party who has been omitted. Keves 
V. Ellensohn, 82 Hun, 18, 30, N. Y. Supp. 1035. On appeal to the 
court of appeals the order was again affirmed, without opinion. 144 
N.Y. 700, 39 N. E. 857. It seems to be thus definitely established 
that even if the infant, Anna Kristof, was a necessary party to the 
action brought to establish the will, the omission to make her such 
party is not available to Mrs. Ellensohn for the purpose of attack- 
Ing the judgment. 

The guardian of the infant, nevertheless, contends that, even if 
the petitioner is estopped from maintaining the present proceeding 
by reason of this judgment, still his ward may continue the same 
by reason of her having by her answer admitted the allegations of 
the petition in respect to the invalidity of the will, and asked that 
the prayer of the petition be granted. This proposition is unten- 
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able. There is no provision of law which authorizes the substitu- 
tion of an assenting respondent in these proceedings, in the place 
of the petitioner. See In re Soule’s Will (Surr.) 3 N. Y. Supp. 259. 

The infant was made a party to the proceedings solely by reason 
of the contingent interest devised to her by the will, and it is quite 
apparent that she could not have instituted the proceeding for rev- 
ocation herself, the only parties who are entitled to maintain such 
a& proceeding being those interested in the estate,—that is, the hus- 
band and wife, heirs at law, or next of kin, who would share in the 
estate in case of intestacy,—the proceeding being one to remove 
the obstacle presented to such distribution by the existence of the 
will. In order to overcome this difficulty, the guardian has put 
in evidence the laws of Austro-Hunguary, where the minor, as well 
as her parents and her grandmother, Mrs. Ellensohn, reside, from 
which it appears that there is a limitation on the right of parents 
in that country to disinherit their children, except under certain 
prescribed conditions; and he claims that, therefore, his ward has 
an interest in the estate which must at some future period come to 
her through her said grandmother. But the succession to an in- 
testate’s personal property (and this testator’s estate exclusively 
consisted of personal property) is governed by the law of the actual 
domicile of the intestate at the time of his death; and it devolves 
upon those entitled to take it as next of kin, according to the law of 
such actual domicile; and, as the decedent was at the time of his 
death an actual resident of and domiciled within the state of New 
York, the laws of that state in respect to such succession must pre 
vail, and under those laws the said infant would not, in case the 
testator died intestate, be entitled to any interest whatever in his 
estate. Code, § 2694. 

The first ground upon which the motion to dismiss is made is, 
also, I think, well taken. It is claimed on the part of the petitioner 
that she filed her petition within one vear after the recording of 
the decree admitting the will to probate, and this she insists is the 
date when the record of the probate proceeding was remitted from 
the court of common pleas (where that proceeding was had) to and 
filed in this court. The decree admitting the will to probate was 
actually entered and filed in the oftice of the clerk of the court of 
common pleas, more than a vear before the filing of the petition; 
and T am of opinion that anv proceeding for the revocation of such 
probate should have been initiated within one vear thereafter, and 
it is conceded that this has not been done here, The motion tu 
dismiss the proceeding is granted. 
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(1 App. Div. 549.) 
HOAR v. MceNEICEH. 


(Supreme Court, Appellate Division, First Department. February 21, 1898.) 


CoxFLIcTING EvVIDENCE—REVIEW. 
A judgment on contlicting evidence as to the terms of a contract and 
the adequate performance thereof will not be disturbed. 


Appeal from judgment on report of referee. 

Action by Richard Hoar against Alexander McNeice From a 
judgment for plaintiff, defendant appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER: 
SON, O'BRIEN, and INGRAHAM, Ju. 


N. J. O'Connell, for appellant. 
James Kearney, for respondent. 


PATTERSON, J. This is an action to foreclose a mechanic’s 
lien filed against property on the corner of Lenox avenue and 
118th street in the city of New York, belonging to the defendant. 
The plaintiff was employed to make excavations for a building 
to be erected on the premises, and to furnish materials necessary 
in the course of the work. It is alleged in the complaint that 
the work was duly performed, was of the reasonable value of 
$602.15, that $376.75 was paid by the defendant on account, leay- 
ing an unpaid balance of $285.40, for which the lien was filed. 
The defendant denies the indebtedness, and claims that the plain- 
tiff was employed to excavate all ground necessary to be exca- 
vated to a depth of five feet below the street curb, and to re- 
move and take away all dirt, earth, stone, and rubbish, and to 
accept $250 in full as his compensation. An additional contract 
is also pleaded by the defendant, by which he alleges the plaintiff 
agreed to make the excavation a foot deeper at an agreed price 
of $186, making a total on both contracts of $436. It is then 
averred in the answer that the plaintitf has not completed ‘his 
contract, in that he has failed to remove certain earth and boul- 
ders, and has not excavated to the extent he was employed to do. 
The issues were referred to a referee, who has reported in the 
plaintiff's favor for substantially the whole amount claimed, and 
from the judgment entered on the report this appeal is taken. 

There is a conflict of evidence respecting both the terms of the 
contract and the adequate performance of the work. The de- 
fendant swears that he emploved the plaintiff to make all neeces- 
sary excavation up to the stoop line, including that necessary for 
areas, and that he pointed out to the plaintiff where the line was; 
that the plaintiff agreed to do this for $250. The plaintiff, on 
the contrary, insisted that he was first, employed to excavate a 
cellar of fixed dimensions, 65 by 8&5 feet, and 5 feet below the 
curb line; that he excavated 75 feet by 80, and then the defendant 
wanted to go a foot deeper, and to have a trench dug, and the 
area way; and that the defendant agreed to pay additional fixed 
prices therefor, viz. $25 for the trench and 85 cents for 237 yards 
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of area excavation, amounting to $201.45; and the increased 
depth inside the building line cost $163.20. There was a small 
item also of $5 for a sewer pipe furnished by the plaintiff. There 
is no doubt on the evidence but that the plaintiff was employed 
to do all the work testified to by him, and, the referee having, on 
conflicting testimony, reported in his favor, we do not find such 
preponderance of proof against the findings of fact as to the agree. 
ment under which the work was done as would justify a reversal 
of the judgment. The only claim of nonperformance is a failure 
to remove rubbish and stone after the excavation was made, but 
on this issue also the testimony was in conflict, and we see no 
just reason for departing from the conclusion reached by the 
referee. 
Judgment affirmed, with costs. All concur. 


(1 App. Div. 574.) 
FELDMAN v. McGRAW et al. 


(Supreme Court, Appellate Division, First Department. February 21, 1896.) 


1. Usury—SuBsTITUTION oF NOTES. 
A note substituted for a usurious note is itself usurious. 


2. SAME—PLEADING. 
Under a plea in an action on a note that it was usurious to a certain 
amount, usury in notes for which it was substituted may be shown. 


38. EXCLUSION OF EVIDENCE—OFFERS. 

That a party may avail himself of error in the exclusion of a question 
on the ground that the fact sought to be elicited had not been pleaded, 
he need make no offer of evidence or follow the question witb others 
tending in the same direction. 


Appeal from circuit court, New York county. 

Action by Bernard Feldman against Frederick J. McGraw and an- 
other. From a judgment for plaintiff, defendants appeal. Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


W. Tazewell Fox, for appellants. 
Ten Eyck & Remington, for respondent. 


BARRETT, J. This was an action upon a promissory note for 
$650. The defense was usury, the defendants averring that the lender 
exacted over 21 per cent. upon the loan represented by the note, and 
that this exaction amounted to $138. It appeared upon the trial that 
the lender, Edward Brennan, actually paid McGraw in cash but $37 
upou the transaction in question. The rest of the $650 was made up 
by his returning to McGraw the latter’s obligations, as follows: Two 
notes, one for $290. and one for $240; and two checks, one for $33, 
and one for $50. The $290 note was payable five days after the 21st 
of September, 1894. The $240 note was payable three days after the 
18th of the same month. The $33 check was dated on the 19th of 
the same month, and the $50 check was dated on the very day when 
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the $650 note was given (September 24th), and was handed by Mc- 
Graw to the lender for the express purpose of enabling the latter to 
return it to him immediately, as a part of the consideration of the loan. 
The defendant McGraw claimed that the lender discounted the $650 
note for this $50, plus the usury on the other notes. He testified to 
the reservation of the $50, and then attempted to show usury in these 
other notes. He commenced by asking the question whether the 
lender had discounted the $290 note prior to the 24th of September, 
and what was the amount in cash he gave for it. This was objected 
to generally, the plaintiff's counsel specifying no ground. The learn- 
ed trial judge sustained the objection, stating that he did so upon 
the ground that the fact sought to be elicited had not been pleaded; 
and the defendants excepted to the ruling. We think the court erred 
in excluding the question. The defendants had a right to show that 
the $650 note was not only tainted with the usurious reservation of 
$50, but that it was a substitute for other notes which were also usuri- 
ous. Where a security tainted with usury is given up, and a new secu- 
rity substituted, the substituted security is void. Treadwell v. Archer, 
(6N. Y. 196; Stanley v. Whitney, 47 Barb. 588. The plaintiff did not 
object to the question upon the ground that usury in the original 
notes had not been pleaded. His objection, as we have seen, was 
general. We think, however, that the plea was sufficient to entitle 
the defendants to prove the facts. Thev were not required to plead 
their evidence. The testimony, if allowed, might have shown the fact 
of a usurious agreement precisely as pleaded. The plea was that the 
lender reserved an unlawful percentage, amounting to $138; that is, 
$88 beyond the $50 directly taken. If the defendants had proved 
usury in the other transactions to the extent of $88, they would 
have proved the usury as averred. They were no more bound to state 
the circumstances attending the reservation of the $88 than the fact 
that the $50 was reserved by the check device. The particulars of 
the reservation of the entire sum of $138 were matter of evidence. 
We think, therefore, that the defendants should have been allowed to 
prove the entire transaction. | 

The respondent also claims that the defendants should have fol- 
lowed the question which was excluded by an offer to prove usury in 
the original notes. But they were not bound to make an offer. Nor 
Was it necessary, in view of the ground upon which the learned judge 
placed his ruling, to follow up the excluded question with other ques- 
tions tending in the same direction. Where the question is excluded 
because the fact sought to be proved is not pleaded, counsel surely 
heed not multiply questions on the same head, nor incumber the rec- 
ord with useless offers. 

The judgment should be reversed, and a new trial ordered, with 
costs to the appellants to abide the event. All concur. 
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HOEFLER v. HOEFLER. 
(Supreme Court, Appellate Division. Fourth Department. February 7. 1836.) 


EVIDENCE—ALIMONY—LIABILITY OF THIRD PERSON. 

In an action against the mother of plaintiff’s husband to recover the 
amount of alimony the husband had been ordered to pay to plaintiff 
pending a divorce suit, on the theory that defendant advised and aided _ 
him to leave the state with intent to evade the order, it is error to admit 
evidence of ill treatment of plaintiff by her husband, not in defendant's 
presence, and of which defendant is not shown to have had knowledge. 


Appeal from circuit: court, Monroe county. 

Action by Mary E. Hoefler against Mary R. Hoefler. From a 
judgment for plaintiff, defendant appeals. Reversed. 

June 20, 1888, the plaintiff and John ©. Hoefier fntermarried, and there- 
after they lived together at Geneva, N. Y., as husband and wife, until Feb- 
ruary 22, 1892. During this time two children were born of the marriage,— 
Raymond, February 22, 1890; and Josephine E., in January, 1892. On the 
22d of February, 1802, the plaintiff left her husband, and returned to her 
parents, at Rochester, N. Y. On the 27th of the same month, she began an 
action for a separation, on the ground of cruel and inhuman treatment. 
March 19, 1892, the defendant answered in the action; and April 25, 1892, 
an order was duly granted and entered, requiring the defendant to pay $25 
counsel fee and disbursements in the action, and $4 per week for plaintiffs 
support during its pendency. The sum awarded for counsel fee was paid, 
and also the alimony to September 1, 1892, since which date no alimony has 
been paid, though the action is still pending. December 25, 1892, the hus- 
band left this state, and removed to the state of Nebraska, where he has 
since remained. December 7, 1892, this action was begun, and upon the 
trial the plaintiff had a verdict for the amount of alimony,—$264,—which 
became due between September 1, 1892, and December 7, 1892. 

Argued before HARDIN, P. J., and FOLLETT, ADAMS, WARD, 
and GREEN, JJ. 


Thomas Raines, for appellant. 
William E. Edmonds, for respondent. 


FOLLETT, J. The precise ground on which the pleader sought 
to found this action is not clearly set forth in the complaint; and 
it is easier to say what causes of action are not alleged than to as- 
certain the particular cause of action sought to be alleged. It is 
clear that the action was not brought on the theory that prior to 
December 25, 1892, the defendant alienated the affections of the 
plaintiffs husband, the defendant’s son, and so induced the separa- 
tion, and deprived the plaintiff and her children of the support at 
his hands to which they were entitled. The case was not tried 
upon that theory; but it was tried and submitted to the jury on 
the theory that in case the defendant advised and aided the plain- 
tiffs husband to leave the state, and go bevond the jurisdiction of 
the court, with intent to deprive the plaintiff of the support pro- 
vided by the order granting alimony, the defendant would be liable 
for the damages, which were, as the jury were instructed, in case 
they found the defendant Hable, the amount due under the order at 
the date when the action was begun, for which amount a verdict 
was recovered. The evidence given by and in behalf of the plain- 
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tiff in support of this issue was slight; but it was, in the opinion 
of the learned trial justice, sufficient to make out a prima facie case. 
The defendant, in her testimony, denied that she advised or aided 
her son to leave the state, and testified that she was not aware of 
his intention to go. Some evidence was introduced which cor- 
roborated her testimony. Upon the trial, the plaintiff was permit- 
ted, over the objection and exception of the defendant, to show the 
unhappy relations which existed between the plaintiff and her hus- 
band prior to their separation. It was shown that he was fre- 
quently intoxicated, and that, when in that condition, he abused 
and ill treated the plaintiff. The plaintiff and her husband and 
the defendant lived in the same village, and the two families were 
in frequent communication. The plaintiff was allowed to give evi- 
dence of various acts of ill treatment on the part of her husband 
with which the mother had no connection, and of which she had no 
knowledge. We think the court erred in receiving evidence of the 
conduct of the husband prior to February 22, 1892, for it was not 
relevant to the issue whether this defendant advised him to leave 
the state in December, 1892, for the purpose of depriving the plain- 
tiff of alimony. The tendency of this evidence was to excite the 
sympathy of the jury in favor of the plaintiff, and thus prejudice 
the rights of the defendant, and especially in a case where the issue 
of fact was so doubtful. If the defendant can be held liable in this 
action, it is only on the ground that she induced and aided her son 
to leave the state, with the intent to evade the order, which must 
be determined by what she did after the order for alimony was 
granted. .\ssuming that it was competent to show the existence 
prior to February 22, 1892, of ill will on the part of defendant 
towards the plaintiff, for the purpose of convincing the jury that it 
was probable that the defendant did the acts alleged, it was not 
competent to prove the quarrels between the husband and wife 
which did not occur in the defendant’s presence, and in which she 
took no part, and of many of which she was not shown to have any 
knowledge. The judgment should be reversed, and a new trial 
granted, with costs to abide the event. 

Judgment reversed, and a new trial granted, with costs to abide 
the event. All concur. 


(1 App. Div. 411.) 
FINN v LALLY et al. 


(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


1. MorTGAGES—RENEMPTION— MORTGAGEE IN Possession. 

In an action to redeem land from a mortgage, it appeared that defend- 
ants were in possession under mesne conveyilhces from the mortgagee, 
who claimed title through foreclosure proceedings Which were in fact 
void. Hel?d, that defendants’ grantor was simply a mortgagee in pos- 
session, within Code Civ. Proc. § 379, providing that a mortgagor and 
those claiming under him may sue to redeem from the mortgage unless 
the mortgagee or one claiming under him have continuously maintained 
an adverse possession of the mortgaged premises for 20 years after the 
breach of a condition of the mortgage. 
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2. SAME—ADVERSE PossEssiON. 

In an action to redeem from a mortgage land purchased by the mort- 
gagee at a sale in void foreclosure proceedings, it appeared that the 
mortgagee “did not take actual possession of the land; that it was unoc- 
cupied and uninclosed, and remained so until the title of the mortgagee 
had been conveyed by mesne conveyances to defendant’s grantor, who 
entered on, and began to improve, the land. Held, that until such entry 
there had been no possession adverse to the mortgagor and those claim- 
ing under him, within Code Civ. Proc. § 370, providing that, to constitute 
adverse possession, the land must be usually cultivated or improved, or 
protected by a substantial inclosure. 


8. CHAMPERTY AND MAINTENANCE—DEED OF LAND IN PossEssION OF ANOTHER. 
deed by a mortgagor of his equity of redemption after the sale in 
a vold foreclosuré proceeding is not within 1 Rev. St. p. 739, § 147, pro- 
viding that every grant of land shall be void if, at the time of the de- 
livery thereof, such land shall be in the actual possession of a person 
claiming a title adverse to that of the grantor, because cach title goes 
back to a common grantor, and seeks to establish its validity by showing 

a descent from him in right line. 


4. APPEAL—ENTRY OF JUDGMENT BY APPELLATE CouRT. 

Where plaintiff, in an action to redeem from a mortgage, appeals from 
an adverse judgment, and it appears that she is entitled to the relief 
prayed, and it also appears that she is entitled to an account of the 
rents and profits, expenses, improvements, and taxes, and the facts nec- 
essary to enable the appellate court to pass on these questions are not 
before it, the case is not within Code Civ. Proc. § 1022, amended by Laws 
1895, ¢. 946, providing that the appellate court may enter such judg- 
ment as the facts warrant. 


Appeal from special term, New York county. 

Action by Mary Finn against James J. Lally and others to redeem 
lands from a mortgage lien. From a judgment dismissing the com- 
plaint (85 N. Y. Supp. 553), plaintiff appeals. Reversed. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, JJ. 


©. E. Sentell, for appellant. 
T. H. Friend, for respondents. 


RUMSEY, J. The action was brought to redeem certain premises 
from the lien of a mortgage. It appears that in 1852 one Weeks was 
the owner of the premises which are the subject of the action, and 
that he sold them to Stewart, who gave him in return a purchase 
money mortgage. No interest having been paid upon the mortgage, 
in 1869 Weeks commenced an action to foreclose it, making Stewart 
alone a defendant. The service of the summons was made by publi- 
cation, upon an order granted by the county judge of Westchester 
county, in which county at that time the premises were situated. It 
is claimed by the plaintiff that this order was wholly void, and that 
the court acquired no jurisdiction of Stewart by service by publica- 
tion under it. It is unnecessary to examine particularly the grounds 
of this claim.as it is conceded by both parties,and there is no doubt, 
that the aflidavit upon which the order to publish was made did not 
give the county judge jurisdiction, and for that reason the proceed- 
ings as against Stewart were entirely void. The judgment, there- 
fore, was entirely without force so far as he was concerned; and 
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the purchase by Weeks, who bought in the premises upon the fore- 
closure sale, and took a deed from the sheriff, affected no change in 
the relation between himself and Stewart. So far as they were 
concerned, Stewart was still the mortgagor, and Weeks was still 
the mortgagee, and their rights and liabilities were precisely the 
same as though no action had been brought and no judgment of 
foreclosure had been entered. Weeks did not take possession of 
the premises, but the matter stood in precisely the same situa- 
tion as it had been after the foreclosure sale until the year 1871, 
at which time Weeks made conveyance of the premises to one 
Delaney. That deed operated, under the statute, to pass to De- 
laney only the interest which Weeks had in the premises at the time 
the deed was made, and no more. 1 Rev. St. p. 739, § 143. The effect 
of the transfer to Delaney was to make him simply the assignee of 
the mortgage. Townshend v. Thomson, 139 N. Y. 152, 161, 34 N. E. 
891. Delaney did not take possession, but in August, 1874, he con- 
veyed to Barnecott the northerly half of the northerly half of the 
property. Barnecott conveyed to the defendant Conness the same 
portion of the premises. Later Delaney conveyed to the defendant 
Lally the southerly half of the northerly half of the premises. This 
conveyance was made in 1884. Barnecott took possession of the por- 
tion of the premises conveyed to him on the 6th day of August, 1874; 
and Lally took possession of his portion of the premises shortly after 
the execution of his deed, in 1884. Lally and Conness took from their 
grantors only the interest which the grantors had to give, and they 
became, therefore, assignees of the mortgage so far as Delaney was 
an assignee of it from Weeks. After they had taken possession of 
the premises under the conveyances from Delaney, they stood, with 
relation to the original mortgagor, in the attitude of mortgagees in 
possession. Townshend v. Thomson, supra. 

The plaintiff claims to have taken title to the whole of the prem- 
ises by mesne conveyances from Stewart. These conveyances it is 
unnecessary to recapitulate, as it is not disputed that, if they conveyed 
anything, they conveyed the interest which Stewart had. Stewart’s 
equity of redemption never having been foreclosed, he still owned it; 
and the deeds to the plaintiff conveyed the equity of redemption, and 
rested her with the title to the property, precisely as Stewart had it. 
If the deeds under which the plaintiff claims were valid, which will 
be considered later, she undoubtedly, as the owner of the equity of re- 
demption, had the right to redeem from the mortgage, unless that 
right has been barred by the statute of limitations. As against that 
right the statute of limitations does not begin to run until the mort- 
gagee has entered into possession, and the action is not barred until 
the mortgagee or those claiming under him have continuously main- 
tained an adverse possession of the mortgaged premises for 20 vears, 
after a breach of the condition of the mortgage. Code Civ. Proc. § 379, 

This action was begun, as it appears, on the 7th day of April, 
1894. The first question presented is whether the action was bar- 
red by the statute of limitations. The facts bearing upon that 
question are chiefly made to appear by the evidence of the defend- 


ne ee ae ee 


440 — NEW YORK 8UPPLEMENT, vol. 37. (Sup. Ct. 


ants, and they are not at all in dispute. It seems that Weeks, who 
was the original owner of the farm from which this lot of land was 
carved, laid it out into lots in 1852, and that, after it was laid out, 
it lay open and vacant and unoccupied for many years. So far as 
appears, Stewart did not take possession of it under his deed, nor 
occupy it. Neither did Weeks do so after he had obtained the 
sheriff's deed upon the foreclosure. Delaney, who took the title to 
the premises from Weeks, testified that, at the time he took it, the 
premises were vacant and unimproved, and continued to be so up 
to the time of the conveyances by him to Barnecott, on August 6, 
1874. Barnecott testified that he examined the property before he 
bought it; that there were no fences upon it; that it was entirely 
vacant and unimproved and wild, and had not been cultivated in a 
number of years; that he took his deed on August 6, 1874; and 
that immediately afterwards he commenced the erection of a dwell- 
ing upon the lot conveyed by it. This evidence was given by the 
witnesses sworn on behalf of the defendants. The witnesses sworn 
on behalf of the plaintiff testified substantially that from 1852 
down to 1874 the premises stood open and vacant; that-no crops 
were grown upon it; that it was not fenced; and that it was en- 
tirely unoccupied. It is quite clear from this testimony that there 
was no adverse possession of these premises by virtue of which 
the statute of limitations could run against the right to redeem 
before August 6, 1874. The law says that, for the purpose of con- 
stituting adverse possession by a person claiming a title founded 
upon a written instrument (which is this case), land is deemed to 
have been possessed and occupied where it has been usually culti- 
vated or improved, or where it has been protected by a substan- 
tial inclosure. Code Civ. Proc. $370. Neither of these conditions 
existed in this case, and for that reason the claim that the cause of 
action is barred by the statute of limitations is not well founded. 
But the defendants insist that, even if the action is not barred by 
the statute, the deeds under which the plaintiff claims were void 
under the champerty act, and for that reason she acquired no title 
to the equity of redemption, and cannot maintain this suit. The 
law under which this claim is made is found in the Revised Stat- 
utes. It was passed originally to provide against a state of affairs 
which does not exist in these times, and for that reason it is not 
often invoked. It provides that every grant of land shall be ab- 
solutely void if, at the time of the delivery thereof, such lands shall 
be in the actual possession of the person claiming under a title ad- 
verse to that of the grantor. 1 Rev. St. p. 739, § 147. The word- 
ing of the statute is significant,and it must not be confused with the 
statute which prescribes what shall constitute an adverse posses- 
sion to set the statute of limitations running. The possession which 
is sufficient under the statute of limitations is possession under a 
claim of title. When that claim is set up, it is not necessary that the 
pleader should show that he is in under any specific title; but it 
is sufficient if he proves that he claims to hold the premises ad- 
versely to the right that he is contesting. The material matter 
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where the statute of limitations is in question is the possession, 
and whether that possession has been taken under a claim of right 
hostile tothe adverse party, without regard to what the particular 
claim is. The important matter, however, under the champerty 
act, is the title, and not the particular possession. To avoid a 
deed, the claim under the champerty act must be under a title. 
Nothing can satisfy the language of that act but the existence of 
some specific title under which the party claims. ‘That title must 
be disclosed, so that the court may see that it is adverse to the 
title of the grantor in the deed which is assailed; and, unless that 
fact is made to appear, the deed is valid. Crary v. Goodman, 22 
N. Y. 170; Dawley v. Brown, 79 N. Y. 390; Smith v. Faulkner, 48 
Hun, 186. In the case at bar, both parties claim under the title of 
Stewart; Weeks and his grantees claiming to have derived it by 
foreclosure of the mortgage which Stewart gave, and the plaintiff 
and her grantees claiming the title by virtue of mesne conveyances 
from Stewart of the equity of redemption. These titles are not 
therefore hostile the one to the other, within the meaning of this 
act. Each goes back to a common grantor, and seeks to establish 
its validity by showing a descent from him in right line. For this 
reason it cannot be said that the plaintifi’s deed is void, but she 
acquired by her conveyance an equity of redemption and the same 
right to redeem the premises from this mortgage which Stewart 
had. The judgment, therefore, must be reversed. 

We are asked to enter judgment for the plaintiff, pursuant to 
section 1022 of the Code of Civil Procedure. While the power of 
the court to do this in a proper case cannot be denied, this, as we 
think, is not one of the cases. It appears that the defendants are 
in possession, claiming to own the northerly half of these prem- 
ises. To that half the plaintiff has still her title, but she has dis- 
posed of the title to the southerly half, which is owned by her 
grantee, To enable her to redeem, she must pay the whole mort- 
gage debt. Jones, Mortg. § 1072. She is entitled to an account of 
the rents and profits, and she must be charged with the expenses 
necessarily incurred by the owners of the premises, by way of taxes 
and such other expenses as were necessary to protect the premises, 
Just how far these rents and profits shall be applied upon the mort- 
gage, to what extent the necessary expenses shall be charged 
against them, and how far those expenses must be apportioned be- 
(ween the different owncrs of the property, are things which proba- 
bly must be considered by the court before an interlocutory judg- 
nent ig entered in this action. The facts necessary to pass upon 
those questions have not been presented bere, and have not been 
argued before us. For that reason we deem it advisable simply to 
reverse this judgment, and send the case back for a new trial, 
Where there can be preseuted to the court all the facts necessary 
‘oO enable it to lay down the principles upon which an account 


1 Section 1022, as amended by Laws 1885, c. 946 (volume 1, p. 828), provides 
that the appellate court miy graut to either party the judgment which the 
facts warrant. 
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should be taken, if, upon the evidence presented upon that trial, it 
shall appear that the plaintiff is entitled to the relief demanded in 
the complaint. 

Judgment reversed. New trial ordered, with costs to the appel- 
lant to abide the event. All concur. 


SWEET et al. v. MARVIN. 
(Supreme Court, Appellate Division, Fourth Department. February 7, 1896.) 


JUSTICE OF THE PEACE—JUDGMENT—ENTRY “ FORTHWITH. ” 

Where the jury in a justice’s court returned a verdict after 10 o’clock 
at night, and the justice, who was tired and unable to see well, made 
a memorandun of the verdict, and on the following morning adjusted 
the costs, rendered the judgment, and entered it in his docket, the judg- 
ment so rendered was a sutticient compliance with Code Civ. Proc. § 3015, 
providing that, where a verdict is rendered, the justice must “forthwith” 
render judgment, and enter it in his docket book. 


Appeal from Oswego county court. 

Action by Vaughn C. Sweet and Glen M. Sweet against David H. 
Marvin. From a judgment of the county court reversing a judgment 
of the justice’s court in favor of plaintiffs, plaintiffs appeal. Reversed. 

Argued before HARDIN, P. J., and FOLLETT, ADAMS, WARD, 
and GREEN, JJ. 


C. W. Avery, for appellants. 
O. M. Reilly, for respondent. 


WARD, J. This action was commenced in justice court in the 
county of Oswego. Plaintiffs claimed damages arising out of false 
representations in the purchasing of a quantity of apples. <A jury 
was impaneled in the case, who heard the evidence and rendered a ver- 
dict for the plaintiff for $60, something after 10 o’clock on the night of 
the 13th of February, 1895. Upon the rendition of the verdict, the 
justice of the peace holding the court entered the verdict on a piece 
of paper, and returns that, being tired, and troubled to see, he did not 
foot up the costs and enter judgment complete until the next morn- 
ing, which was the first business transacted by him after the entry of 
the verdict, and about 9 or 10 hours intervening between the rendition 
of the verdict and the judgment. The costs were ascertained, and 
the judgment, in fact, was rendered and entered in the docket book of 
the justice that morning. An appeal was taken to the county court. 
and the judgment was reversed by that court for the reason that it 
was not rendered forthwith upon the coming in of the verdict, citing 
Siblev v. Howard, 3 Denio, 72, and Putnam v. Van Allen, 46 Hun, 
492, as authority for that conclusion, which is the sole question pre- 
sented by this appeal. 

In Siblev v. Howard, supra, there was a trial before a jury, in jus- 
tice court, the Ist day of July, and they rendered their verdict on that 
day. The justice immediately entered it in his docket, but made no 
further entry on that day. Within four days after the verdict, he 
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made an ertry of the items of cost, but did not foot up the items until 
the 9th day of July. In the case of Putnam v. Van Allen, 46 Hun, 
492, the action was tried before a jury, and verdict rendered on the 
Ist day of October, but judgment was not completely rendered until 
October Sth. Section 3015 of the Code of Civil Procedure provides 
that, where a verdict is rendered, the justice must forthwith render 
judgment and enter it in his docket book. In Van Wyck v. Hardy, 39 
How. Prac. 392 (opinion 399), decided in the court of appeals, a sum- 
mons and complaint, which was required by an order of the court to 
be deposited forthwith in the post office, after the making of such or- 
der, in pursuance of the Code of Procedure, was not deposited for four 
days. It was claimed that this was not deposited forthwith. The 
court held that the deposit was in time and sufficient, and said: 

“No definition of the term ‘forthwith’ is given in the Code. * * * Web- 
ster, among other definitions, defines it to mean ‘without delay.” That is a 
reasonable meaning, and, so understood, it must be left to the discretion of 
the court to determine, under the circumstances of each case, whether the 


order in that respect has been complied with; and we agree witb the court 
below that there was such 2 compliance in the present case.” 


In Goodrich v. Sullivan, 1 Thomp. & C. 191, the facts were similar 
to those in the case before us. There the jury rendered a verdict 
about midnight. The justice entered the verdict in his minutes, but 
did not enter judgment in his docket book, for damages and costs, un- 
ti next morning. Held that this was sufficient, and a compliance 
with the statute. In Tousley v. Mowers, 14 Mise. Rep. 125, 35 N. Y. 
Supp. 855, the verdict was rendered in the evening, and the justice 
Was tired and worn out, and did not enter the Judgment until the fol- 
lowing day. Held that this was an entry forthwith, under section 
3015 of the Code. | 

The meaning of the word “forthwith” has received judicial con- 
struction in insurance cases, Where the policies have required that 
notice of the fire or other matter be given forthwith; and the rule 
adopted in such cases is well stated in Bennett v. Insurance Co., 67 
N.Y. 277, where the court says: 

“The word ‘forthwith’ does pot mean immediately or instantaneously after 
the fire. It means, or has been held to mean, within a reasonable time, or 
With reasonable diligence, after the fire [citing cases}. What is a renson- 
able time depends upon all the circumstances of the case.” 

In some of the cases a reasonable time is held to be 24 hours, as in 
Champlin v. Champlin, 2 Edw. Ch. 328, where the court said that the 
word “forthwith” in the fifty-sixth rule of the court is to be construed 
within 24 hours thereafter. 

[t will be seen that the cases relied upon and cited by the county 
tourt do not sustain the respondent’s contention here. We think the 
rule to be deduced from the cases, and having its foundation in rea- 
son, ig that words imposing a duty upon a court or judicial officer 
must receive reasonable construction. The courts should take their 
recesses and perform their duties with reference to the surrounding 
conditions. Wherea proceeding has advanced far into the night, be- 
fore the completion, the court is not compelled to continue its work 
longer, but may adjourn until the next day, or to such further time 
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as the law permits. A duty to be done forthwith is not an exception 
to this reasonable rule. When the court or officer performs the duty 
within reasonable time after the event upon which it depends occurs, 
under al] the conditions surrounding the case, the command of the 
law is complied with. The magistrate in this case had conducted the 
proceedings to a late hour, and awaited the verdict of the jury beyond 
the hour when he might properly have adjourned his court until next 
day, that the jury might be relieved of the case. He had received the 
verdict, and made a memorandum thereof on paper. He was weary, 
and his eyes were in a bad condition for further night work, and he 
held the further proceedings in the case until the next morning, when 
the first thing he did was to adjust the costs and render the judgment, 
which consisted of the verdict and the costs, and enter it in his docket 
book; and the county court erred in reversing the judgment. The 
judgment of the county court should be reversed, with costs of this 
appeal, and the judgment of the justice affirmed. 

Judgment of the county court reversed, with costs, and the judg- 
ment of the justice court affirmed, with costs. All concur. 


In re WENDLER MACH. CO. 
(Supreme Court, Appellate Division, Fourth Department. February 7, 1896.) 


CoRPORATIONS—MORTGAGES—WHO MAY QUESTION VALIDITY. 

Where application is made by the receiver of a corporation appointed 
in dissolution proceedings for contirmation of a sale of the property of 
the corporation, “subject to all legal liens,” and creditors oppose the con- 
firmation on the ground that a mortgage was invalid because the con- 
sent of the stockholders was not given and filed, as required by law, the 
receiver must show that the mortgage is a valid lien. 


Appeal from special term, Jefferson county. 

Proceedings for the voluntary dissolution of the Wendler Machine 
Company, a corporation. From an order ratifying and confirming a 
sale of the real and personal property of the corporation, certain cred- 
itors appeal. Reversed. 


The property was struck off to the highest bidder, “subject to all leyal 
liens thereon, for the sum of $125.00." Notice of the application to contirm 
the sale was given to the attorney general, and to the attorney for Rogers 
& Co. and others, creditors, and to Richten and others, stockholders, who 
were heard in opposition. The parties opposing the motion raised the 
preliminary objection that “the order for sale was granted without no- 
tice’ to them. ‘That objection was overruled and the order of contirma- 
tion Was made, after reading the petition and the attidavits of Jones, 
Van Allen, and B. J. Mullin, verified September 7, 1895. The petitioner 
states that he exposed the property of the corporation for sale, “except 
bonds held by said company and accounts receivable, * * * subjeet to 
all legal liens thereon: subject to the approval of the court upon terms of 
sale.” which are stated. It appears, by the affidavit of the attorney who 
opposed the motion, that on the 17th day of June, 1805, prior to the close of 
the hearing of the application to disselve the company, he filed in the ottice 
of the clerk of Jefferson county a notice of appearance for creditors, and 
also served a copy thereof upon the attorney for the petitioner, and that no 
notice of the application for an order authorizing the receiver to sell was 
Served upon the atturney so appearing tur the creditors. The aftidavit of 
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Mr. Van Allen, sworn to September 7, 1895, states that he has searched the 
records of the county clerk’s oflice of Jefferson county, “and bas been unable 
to tind any Cousent of stockholders, or certificate of meeting of stockholders, 
of said company, to issue any mortgage on said property, tiled or recorded.” 
The affidavit of Jones states that he is a stockholder and director of the 
company, and that the company was organized in September, 1894, “and that 
$50,000 in bonds were issued by said Wendler Machine Company October 1, 
1894, and that a mortgage was executed upon its real estate, and also a 
chattel mortgage executed upon Its personal property to secure the said 
bonds; that none of the said bonds have been sold by the said company or 
any of its officers.” It appears by his affidavit that the bonds were issued, 
“and allowed to remain at the I*irst National Bank of Carthage as collateral 
security for the sum of $24,40U, except SY,000, Which were turped over to 
Pat Phillips as security for an indebtedness to him from the company, leav- 
ing $41,000 {n bonds at said First National Bank of Carthage’; and that the 
hank “claims to hold said bonds to secure between $28,000 and $30,000.” 
Jones’ affidavit further states “that the property sold was, in deponent’'s 
judgment, worth $100,000, and ought to sell at forced sale, and deponent be- 
lieves could be sold, for from $65,000 to $70,000." It appears that in Juu- 
uary, 1895, an appraisal of the property of the company was made, in which 
the total value of it was stated to be $107,000. It appears in the affidavit 
of B. J. Mullin that he, on several occasions, bad conversations with Phillips, 
the receiver, who stated “that the company was to be reorganized, with C. 
H. Rewington at the head, and that the property was to be sold, and Rem- 
fagton to be the buyer, or do the bidding. and that the Carthage creditors 
were to be paid in full’; and that the adjournment was had from the 15th 
of August to the 22d of August on the ground “that said Remington was not 
quite ready, and asked for postponement for one week.” The affidavit fur- 
ther states that the receiver had told the afHant “that the property was 
worth $75,000,” and “receiver also told deponent that he [Phillips] did not 
want said gale contirmed, and did not think it would be.” He also states in 
his affidavit ‘that negotiations had been aud are pending to reorganize said 
company, and take said property, aud pay the debts, but that sufticient time 
has not existed since it was known that Remington was not going to com- 
plete the arrangements of the purchase of the property to effect such re- 
organization.” In the testimony given by Phillips before Judge Emerson 
June 18, 1895, he states, viz.: “I think the property will sell for from $60,000 
coe * * * The indebtedness of company amounts to about $7u,- 


Argued before HARDIN, P. J., and FULLETT, ADAMS, and 
GREEN, JJ. 


W. B. Van Allen, for appellant. 
George S. Hooker, for respondent. 


HARDIN, P. J. It seems that Rogers & Co., who were creditors of 
the Wendler Machine Company, made themselves parties to the pro- 
ceeding; and after becoming such parties to the proceeding, they were 


entitled to notice of application subsequently made therein. Code Civ. 


Proc. §§ 2428 and 799. It seems, by the affidavits, that the receiver 
was interested, as he held some $9,000 of the bonds secured by a mort- 
gage. Although it is stated in the terms of sale, issued by the re- 
ceiver, that the sale would be made subject to the approval of the 
court, there is nothing in the terms prescribed by the receiver requir- 
ing the purchaser to pay the antecedent liens upon the property; nor 
does the record before us show any undertaking on the part of the pur- 
chaser to pay the antecedent liens. Good faith was due from the 
receiver to all parties interested in the corporation, and he ought not 
to be allowed, in any way, by statements or by his conduct, to mis- 
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lead interested parties to further his own private interests. He had, 
undoubtedly, power to contest the bonds and the mortgage. Vail v. 
Hamilton, 85 N. Y. 453; Carbon Co. v. McMillin, 119 N. Y. 46, 23 N. 
E. 530. However, it is not necessary at this time to determine that 
the receiver acted in bad faith and in collusion with parties in inter- 
est. It seems to be well settled that the appellate court has power 
to vacate or reverse an order made to confirm a sale (Syracuse Sav. 
Bank v. Syracuse, C. & N. Y. R. Co., 88 N. Y. 110), and that an appeal 
is allowable by creditors who have an interest in the assets affected by 
the order confirming the sale. 

The learned counsel for the respondent, in his points, states that, 
prior to the execution of the mortgage, “a consent to mortgage was 
properly executed and acknowledged by the owners of al] but twenty 
of the fifteen hundred shares of the capital stock. The consent was 
not filed, however, till after the property of said company was sold by 
its receiver, in August, 1895. The mortgage was recorded immedi- 
ately after its execution, and before the indebtedness of the company 
to appellants was incurred.” We find in the appeal book no proof of 
this statement. We therefore have before us an order which confirms 
a sale presumptively made subject to the mortgage, without any evi- 
dence before the special term that the mortgage for $50,000 was valid. 
While it does not clearly appear under what statute the corporation 
was organized, it is inferable from the appeal papers that it was or- 
ganized under the statutes relating to manufacturing corporations. 
Therefore, in order to have the mortgage valid it was essential that 
the stockholders owning two-thirds of the stock of the corporation 
should have given their consent to the mortgage, and that such con- 
sent should be filed in the proper clerk’s office. Vail v. Hamilton, 85 
N. Y. 456; Rochester Sav. Bank v. Averill, 96 N. Y. 467, 26 Hun, 643; 
Martin v. Manufacturing Co., 122 N. Y. 165, 25 N. E. 303. Manifestly, 
the object of the legislature in requiring such an assent was the pro- 
tection of stockholders against improvident, collusive, and unwise acts 
of trustees in incumbering the corporate property. Sugar Co. v. Whi- 
tin, 69 N. Y. 333. Although it has been held, as was intimated in 
Paulding v. Steel Co., 94 N. Y. 334, that none but stockholders can 
complain that the statutory consent was not given, yet, in the pro- 
ceedings now brought in review, it appears the creditors appeared in 
opposition to the motion to confirm; and before their objection to 
the confirmation was overruled, it was incumbent upon the receiver, 
who petitioned for confirmation, to furnish evidence that the mort- 
gage lien was valid, as it manifestly would affect the bidders at the 
sale. While the order, in some sense, was addressed to the discretion 
of the court (Whife v. Coulter, 1 Hun, 357; Kellogg v. Howell, 62 
Barb. 280), we think, upon the papers presented in the appeal book, 
the learned special term judge fell into an error in confirming the sale, 
and that the order made at special term should be reversed,—without 
prejudice, however, to a new application, if the petitioners shall be so 
advised upon additional proofs. 

Order reversed, with $10 costs and disbursements. payable out of 
the fund, without prejudice to a new application. All concur. 
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In re MILLER. 
(Supreme Court, Appellate Division, Fourth Department. February 7, 1896.) 


PROBATE PrRACTICE—DIsMISSAL OF PETITION. 

Under Code Civ. Proc. § 2474, providing that the surrogate’s court may, 
in its discretion, permit an omitted recital or allegation to be supplied by 
amendment, a motion to disiniss a proceeding fur the sale of real estate 
for the payment of debts on the ground of insutticient showing of facts 
in the petition was properly denied, it appearing that no final. order di- 
recting such sale had been made. 


Appeal from surrogate’s court. 

Petition of Benjamin C. Miller to sell real estate of Helen E. Vick 
for the payment of debts. From an order denying a motion by the 
heirs of decedent to dismiss the proceeding, the heirs appeal. Af- 
firmed. 

Argued before HARDIN, P. J., and FOLLETT, ADAMS, GREEN, 
and WARD, JJ. 


P. M. French, for appellant. 
W. E. Davis, for respondent. 


PERCURIAM. The surrogate’s court has made no final order di- 
recting a sale of the decedent’s real estate for the payment of debts. 
This is an appeal from an order denying a special motion made by the 
heirs of the decedent to dismiss this proceeding. When the case is 
heard in surrogate’s court it may be shown that all of the facts which 
the appellant asserts shonld have been alleged in the petition 
actually exist, and so the case will be brought within section 2474 
of the Code of Civil Procedure, and then the surrogate’s court may, 
if it is deemed proper, permit the amendment of the petition. 

Order affirmed, with $10 costs and disbursements. 








(1 App. Diy. 205.) 
BENNETT v. BROOKLYN HEIGHTS R. CO. 


(Supreme Court, Appellate Division, Second Department. February 4, 1896.) 


lL STREET RAILROAD—ACTION FOR INJURIES TO CHILD—QUESTION FOR JURY. 

In an action, by a child eight years old, agaist an electric street-railroad 
company, for injuries caused by being run over by detendant’s car, the 
question whether plaintiff was sui juris is for the jury. Stone v. Railroad 
Co, 21 N, BE, 712, 115 N. ¥. 104, followed. 

& Same—EvipeNcr. inj inti 

In an action against a street-railroad company, for injury to plaintiff, 
caused by being run over by defendant's trolley car, the conduct of the mo- 
torman prior to the accident is proper to be considered by the jury. 

8% SaMe—SurriciENCY OF EVIDENCE. : 

{n an action by a child against a street-railroad company, for injuries to 
Plaintiff, caused by being run over by defendant's trolley car, a witness 
testified that he was on the track in front of the car; that the motorman 
Tang the bell for him to turn out of the track. but he failed to turn until 
he found a place where the pavement was good; that the motorman, 
angry at the witness’ delay, as the car shot past his wagon, turned 
towards bim and shook his fist; and that, at that time, plaintiff was run 
over, The motorman testified that no such occurrence took place, and 
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that such witness was not at the scene of the accident; and he was cor- 
roborated by a policeman riding on the car. Other passengers testified 
that they did not witness the occurrence related by plaintiff’s witness, 
who seemed to be reputable, and engaged in a manufacturing business, 
and gave his address and place of business. Held, that the verdict could 
not be set aside as against the weight of evidence. 


4, EXCESSIVE DAMAGES. 

In an action, by a child eight years old, for personal injuries, it ap- 
peared that ber face was cut open, resulting in a permanent scar, that 
she will always be unable to masticate food on one side of her mouth, 
that her collar bone and four ribs were broken, and that there was an 
injury to her pelvis. //eld, that a verdict for $6,447.26 was not excessive. 


Appeal from city court of Brooklyn, trial term. 

Action by Lillie Bennett, an infant, by Charles H. Archibald, her 
general guardian ad litem, against the Brooklyn Heights Railroad 
Company for personal injuries caused by defendant's negligence. 
From a judgment entered on a verdict in favor of plaintiff for 
$6,447.26, and from an order denying itS motion for a new trial, 
defendant appeals. Affirmed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


Morris & Whitehouse, for appellant. 
Coudert Bros., for respondent. 


PER CURIAM. This action is to recover damages for injuries 
sustained by the plaintiff, a child aged eight years, from being run 
down by the defendant’s trolley car. We think that the facts bring 
the action within the case of Stone v. Railroad Co., 115 N. Y. 104, 
21 N. E. 712, and that the motion to dismiss the complaint was 
therefore properly denied. The opinion in that case clearly points 
out the difference between the care to be taken in crossing a steam 
railroad and in crossing a street railroad, and the distinction be- 
tween a case like the present and that passed on in Wendell v. Rail- 
road Co., 91 N. Y. 421. It is also an authority that the question 
whether the plaintiff was non sui juris or not was properly one for 
the jury. 

The exception (at folio 355) to the court’s refusal to charge was 
not well taken. The request excluded consideration of the conduct 
of the motorman prior to the occurrence of the accident. If it was 
not intended to so limit it, then the question was already covered by 
the previous charge, and it was unnecessary to repeat it. The ex- 
ception to the refusal to charge at folio 351 is also without founda- 
tion. The request was subject to the same criticism as made on the 
request heretofore mentioned, and also to the further objection that 
it excluded consideration of the question whether the plaintiff was 
non sui juris or not. 

We are asked to set aside the verdict on the further grounds that 
it was against the weight of evidence, and the damages excessive. 
The evidence to support the plaintitfs claim was almost exclusively 
that of one Emerich, who testified that he was in the track, and in 
front of the car of the defendant; that the motorman rang the bell 
for the witness to turn out of the track, but that he failed to turn 
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out until he found a place where the pavement was good; that the 

motorinun, angry at the witness’ delay, as the car shot past his 

wagon, turned towurds him and shook his fist; that at this time 
he ran down the plaintiff. On defendant's part, the motorman tes- 
tified that no such occurrence took place, and that the witness 

Emerich, with his wagon, was not at the scene of the accident. In 

this he was corroborated by a policeman riding on the car. Several 
other witnesses, passengers on the car, tesUfied that they did not 
witness the occurrence which Emerich relates. Their testimony does 
not absolutely deny its occurrence. Eimerich seems to be a reputable 
nan, carrying on business as a manufacturer of dumb waiters and 
elevators in the city of Brooklyn, and gave his address and place of 
business. If his story is incorrect, his testimony is a piece of de- 
liberate perjury made out of whole cloth. In such a case it was for 
the jury, who saw the witnesses and observed their manner and 
demeanor on the stand, to say which of the witnesses they believed 
told the truth. 

The plaintiff had her face cut open, which has resulted in a scar 
which will permanently disfigure her. Another result of that injury 
is that she will be always unable to masticate her food on that side 
of her mouth. Besides that, her collar bone and four ribs were 
broken, and there was an injury to the pelvis. For such injuries we 
do not think this verdict can be termed excessive. 

The judgment and order denying the motion for a new trial, ap- 
pealed from, should be affirmed, with costs. 


WEBB v. MORRISON et al. 
(Supreme Court, General Term, Fourth Department. December 26. 1895.) 


Equiry—REFORMATION OF CONTRACT—FRAUD AND MISTAKE. 

Where a written contract for the sale of land, signed by both parties, 
includes only part of the land which the purchaser supposed he was buy- 
ing, of which fact he was ignorant, but which the vendor knew, it will 
SLs so as tn conform to the verbal agreement, and specitically 
enforced. 


Appeal from special term, Herkimer county. 

Action by William Seward Webb against William H. Morrison 
and others to reform a contract and to enforce its specific per- 
formance. Judgment was rendered for plaintiff, and defendants 
appeal, Affirmed. 

The action relates to lots 6 and 7, of township 38, of Totten & 
Crossfield’s purchase, in the town of Long Lake, Hamilton county, 
N.Y. Negotiations were had between Webb and Morrison with 
reference to the purchase at Smith's Lake, upon which the lands 
Were located, on the 15th and 16th of June, 1891, and Webb claims 
such negotiations related to the whole of Morrison’s interest in the 
Whole of the two lots, and that they resulted in an agreement to 
Purchase such interest for the sum of $15,000; while Morrison 
claims he had no interest in the two lots beyond the 50 acres sub- 
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sequently contracted and conveyed, that the negotiations extended 
to no lands beyond such 50 acres, and that no agreement was made 
at that time for any purchase. Thereafter, and on June 24, 1891, 
in the city of New York, a formal written contract was made, but 
it covered only the 50 acres, and not the whole of the two lots, 
416 acres. July 1, 1891, a deed was given of the 50 acres.only, 
and the $15,000 purchase money was paid. Afterwards the de 
fendants Morrison and Richardson made claim to the balance of 
the two lots, not described in the deed of July 1, 1891. Both parties 
took, or attempted to take, possession of the property in dispute, 
and this action was commenced. 

The opinion of Mr. Justice WILLIAMS at special term is as fol- 
lows: 7 


At the time of the negotiations at Smith’s Lake, June 15 and 16, 1891, Webb 
had purchased and made provision for obtaining title to all the lands sur- 
rounding the lake, excepting these two lots 6 and 7; and he was desirous of 
purchasing and securing title to these two lots, so that he might have the 
exclusive control of the lake and all the lands surrounding it. He supposed 
Morrison was the owner of these lands, or had such an interest therein as 
that a purchase of all his interest in the two lots would enable him (Webb) 
to obtain a title thereto and the whole thereof. Morrison understood what 
Webb desired, and what he supposed as to his (Morrison’s) interest in the 
lands; and I must find that the negotiations at Smith’s Lake were understood 
to extend to Morrison’s whole interest in the whole of the two lots, and that 
both of them understood the purchase was to be of such interest for the sum 
of $15,000. I do not deem it necessary to refer in detail to the evidence 
given on the trial bearing upon these questions of fact, or to make any argu- 
ment with reference thereto. The evidence is voluminous. I listened care- 
fully to the whole of it, and have considered it all, and I entertain no doubt 
as to the conclusions I have here stated. 

There was concededly a writing drawn up and signed by the parties at the 
close of the negotiations, which expressed the understanding arrived at, but 
was not a very formal paper; and a more formal contract, to be prepared and 
executed in New York City, was in the contemplation of the parties when 
they left Smith’s Lake on that occasion. Whether that writing made at 
Smith’s Lake was understood to he a full, complete agreement or not may not 
be so very material. ‘There was talk ubout a so-called club having an interest 
in the property, and it may well be that Morrison desired to consult with the 
members of that club, and have their consent, before making a more formal 
contract. There is no claim made, however, that such club, or its members, 
had any interest in the property in question in this action. ‘Their interest ap- 
pears to have extended to no part of the two lots beyond the 50 acres. Wheth- 
er the writing made at Smith’s Lake be regarded as a perfect contract or 
only a memorandum of what the contract to be executed should be, I have 
no doubt it expressed, and the parties understood, that the $15,000 considera- 
tion was to be paid for nothing less than all the interest Morrison had in the 
whole of the two lots 6 and 7, of 416 acres. It is said now that Morrison had 
no interest whatever at that time in the two lots beyond the 50 acres, and 
that the interest which he afterwards claimed in the balance of the two lots, 
and a part of which he transferred to Richardson, was obtained by him 
after the contract of June 24, 1891, was made. This claim leads me to con- 
sider the question of Morrison’s interest in the lands in question, the balance 
of the lots beyond the 50 acres, and the time when such interest was ac- 
quired by him. During the year 1881, and prior thereto, the Edwardses were 
in occupancy of these two lots. It does not appear whether they had any 
real title thereto. Very likely they had not, but they occupied the same. In 
1881 the two lots were sold for taxes, and bid in for the state; but after such 
sale no notices to redeem were Served upon such occupants, as required by 
statute. The Edwardses remained in the occupancy of the lots until about 
the year 1885, and in the meantime a deed of the lots under the sale of 1SS1 
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was given to the state. In 1885, Morrison and others pald the Edwardses 
$2,000, took a bill of sale of such property as they had upon the lots, and 
the Edwardses surrendered possession and occupancy of the lots to Morrison 
and others, who thereafter, by themselves or their agent, continued to occupy 
the same. After this change in the occupation, and in 1885, the lots were 
again sold for taxes, and bid in for the state; and after this sale notices to 
redeem were served upon the occupants of the lots, as required by statute. 
Morrison continued his occupancy of the lots until 1890, and in the meantime 
a deed was given the state of the lots under the sale of 1885. In 1800, Mor- 
rison made efforts to secure title to the two lots. A petition was made by 
him, having date May 31, 180, addressed to the forestry commission, wherein 
he stated that he was the owner of the buildings and appurtenances near the 
shore of Smith’s Lake, upon lots 6 and 7, which buildings, ete., had been in 
use as an hotel and residence by him and others since 1875; that the lots had 
been sold for taxes in 1881 and 1885, and purchased by the state on such sales, 
with 2,160 acres of other lands in township 38; that all of the lands were so 
purchased in a single lot or bunch, although lots 6 and 7 did not lie con- 
tiguous to the other lands; that all the lands had beev deeded to the state in 
a bunch, and notices to redeem had been served upon the occupants, pursuant 
to statute, December 29, 1889, and time to redeem would expire about June 
23, 1890; and herein he submitted two proposals. The first was that he and 
all persons upon whom notices to redeem had been served waive their right 
to redeem all the lands sold in the bunch, except lots 6 and 7, and the comp- 
troller, with the recommendation of the forrestry Comimission and the advice 
of the attorney general, sell and convey to him lots 6 and 7 for such reasona- 
ble price as might be agreed on, and thereupon he should reconvey to the 
state all of lots 6 and 7 excepting the 50 acres. The second proposal was to 
exchange some other lands for lots 6 and 7. ‘She forestry commission, under 
date of June 18, 1890, recommended the acceptance of the first proposition, to 
sell lots 6 and 7 to Morrison upon his reconveying to the state all but the 
o) acres, and paying $250; Morrison having, June 5, 1890, procured a deed 
from the Edwardses of all their interest in the lots. So far as the papers 
show, nothing further was done under this proceeding during the year 1890; 
but on the next day after the forestry commission had made their recommen- 
dation, and June 19, 1890, Morrison entered into an agreement in writing with 
Mrs, Marsh, who claimed the other lands sold with lots 6 and 7 in one bunch, 
that she should redeem all the lands from the sale of 1885, she to furnish two- 
thirds and Morrison one-third of the amount required for such redemption; 
anid that she should make all proper eftorts to have the sale of 1881, and the 
deeds thereunder, set aside and canceled by the comptroller before the next 
sale of said lands, to be made during that year 189; and that, in case of 
her inability to procure such action by the comptroller, she should redeem al} 
the lands from the sale of 1881, she to furnish two-thirds and he one-third 
of the amount required for such redemption; that she should then purchase 
all the lands at the sale in 1890, and assign the certificate to him, so far as 
lots 6 and 7 were concerned, upon his paying her the amount necessarily bid 
therefor. There were other provisions in the agreement, which need not be 
Stated here. Mrs. Marsh did accordingly redeem all the lands from the sale 
of 1885, and made an application to the comptroller for the cancellation of the 
kale of 1881, and the deed thereunder. ‘he comptroller, however, refused to 
hear and determine the matter until after the sale of 1890, promising, however, 
fo hear and determine it after such sale should have taken place, and that 
he would bid in all the lands for the state at that sale, and, if the application 
should finally be granted, he would assign to her the certiticate of sale of such 
lands under the sale of 1890 upon payment of the amounts necessarily bid 
therefor upon that sale. The sale took place December 23, 1890, and all the. 
lands were bid in for, and a certificate was issued to, the state. This brings 
the transaction down to January, 1891. Morrison was cognizant of all the 
proceedings by Mrs. Marsh under the contract with him. The comptroller did 
hot render his decision upon Mrs. Marsh's application until in August, 1891. 
January 6, 1891, Morrison, again resuming his efforts to secure title under his 
application to the forestry cominission of May, 1890, procured the advice of 
the attorney general that the land be sold, as recommended by the forestry 
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commission; and then, on the 12th of January. 1891, executed to the state a 
waiver of his rights to redeem from the sale of 1881, paid the state 3200, tovk 
from the suite a deed of the whole of lots 6 and 7, aud gave back to tbe state 
a deed of all of said lots excepting the 50 acres. Nothing further was done 
about perfecting title to the whole lots until after the negotiations between 
these parties, Webb and Morrison, the making of the contract of June 24, 
1891, and the giving of the deed in July, Isvl. Thereafter, and on August 
14, 1891, the comptroller granted the application, regarding it as an applica- 
tion to redeem from the sale of 1881; and August 14, 1SD01, upon receipt of 
amount necessary to redecin, assigned the certificate of the 1890 sale to Mrs. 
Marsh. She called upon Morrison for Lis one-third of the amount necessarily 
paid under their contract; and Morrison, August 25, 1891, paid her his one- 
third of such amount, being the sum of $796.44, and she assigned the certia- 
cate to him so far as lots G and 7 were concerned, and executed to hima a quit- 
claim of said lots. The interest of Mrs. Marsh in the other lands had been 
sold to Webb, and he received Mrs. Marsh's interest therein. Morrison retused 
to surrender to Webb his interest in lots 6 and 7 beyond the 5U acres. 

I have examined the suggestions of counsel with reference to this question 
of Morrison's interest in luts 6 and 7 beyond the 50 acres in June aud July, 
— 1s91, with considerable care and iuterest and some curiosity, Morrison oecu- 
pied a somewhat peculinr position. Lie claimins be bad no interest in the 
disputed property in June or July, 1891, under the Mrs. Marsh coutract, and 
yet he is here in this action with no other claim or right or title or interest 
in the property except such as has grown entirely out of that contract, and 
he has asked Webb to pay him $10,000 for this same interest. It is somewhat 
difficult to comprehend precisely what his rights and interests were under the 
Mrs. Marsh contraet in June and July, 1S01. and yet more didicult to under- 
stand, if he bad none then, bow he bas apy now upon which to base Lis de 
felse to this action, Let me see if I can draw any satisfactory conclusion 
from the evidence as to this question of interest, If the lands sold in 1881 bad 
been unoecupied at the expiration of the two years from the sale, the time 
allowed for redemption, then the right to redeem would have been gone at 
the end of the two years, and the title of the state Would have been absv- 
lute. Vhe lands, however, were occupied at the expiration of the two years,— 
a part of them, lots 6 aud 7.—and therefore the time to redeem could nut be 
limited except by the service of a notice upon the occupant under the statute. 
No such notice was ever served, and therefore in 1890 the right to redeei 
from the sale of 1881 still existed. It was necessary, however, to apply for 
such right to the comptroller, and to establish the fact of occupancy at the 
time fixed by the statute. his was done by Mrs. Marsh. She bad redeemed 
from the sale of 1SS5. She could not bid under the sale of 1890 until redeimp- 
tion under both sales, 1881 and 1885. The comptroller was busy, and did nut 
Want to pass upon the application until after the sale of 1890 had taken place. 
Therefore he tade the ayxreement tbat, inasmuch as only the state could bid 
on the property so long as the sale of 1SSl remained unredeemed, if the rigbt 
to redeem should finally be established, Mrs. Marsh should have the saline 
standing as though the application had beeu passed upon promptly before tle 
sale of 1800. Now, this wus an agreement binding upon the state, and that 
would have been enforeed if not carried out, L apprehend. It was existing 
in January, 1891, when the state, through the same comptroller, dealt with 
Morrison as to these two lots 6 and 7 and the 50 acres. The comptroller had 
not yet examined and passed upon Mrs. Marsh’s application. All the title 
the state had to deal with Morrison upon as to these lots and the 50 acres 
was the title under the sale of 1881, supplemented by rights acquired uuder 
the sale of 1890; and that title was liable to fail by the success of the ay- 
plication of Mrs, Marsh, which woud enable ber to redeem from the sale of 
18S1, and then to have all the rights of the state under the sale of 1800. As 
to this whole application, the state was dealing with Mrs. Marsh, and not with 
Morrison. The state could vot avoid the cluim of Mrs. Marsh by alleginy 
any waiver of Morrison. The possession of Morrison's grantor of lots 6 and 7 
—a part of the whole bunch of land sold together in 189l—inured not only 
to the benefit of Morrison, but of Mrs. Marsh also. Until the notice was served 
ov the occupant, Dot obly such occupant, but any other person, might redeem 
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from the sale. Mrs. Marsh. therefore, had the right to redcem all this land, 
including the lots 6 and 7. without Morrison's consent; and his waiver could 
hot and did not affect her right to da so. ‘This right she exercised, and, baving 
redeemed, aud the state having, as it agreed to do, transterred to her the 
certificate under the sale of 18¥u, all title of the state under the sales ef TSS} 
and 1890 was gone, and the transactions between Morrison and the state in 
January, 1891, were mere nullities, so far as the conferring of title to any 
part of Jots 6 and 7 was concerned. Such at least was the condition of things 
in the absence of any rights Morrison inight have under the Mrs. Marsh cen- 
tract. Unless Morrison, and, if you please, Webb aiso, insisted upon their 
rights under the Mrs, Marsh contract, all their rights were gone in any part 
of lots & and 7. Morrison could and did insist upon his rights, paid his one- 
third of the moneys expended, and thereupon secured the certificate under the 
sale of 1SO0, so far as these lots were concerned. Ky Morrison's acts in in- 
sisting on his rights and paying his money and taking the certifleate, Mrs. 
Marsh was deprived of all her interest in these Jots. ‘The right to have this 
relief under his contract Morrison had in June aud July, 181, if he had it in 
August. 1&1, when he assumed to exercise it. It may be claimed he at no 
time had this right after his deed in January, 1801; that in equity it be- 
longed to the state. Well, it was a right he had at law, and could bold and 
exercise until the state asserted its equitable right, and then the question 
would have to be aetermined. The same comptroller did all this business, 
both with Mrs. Marsh and Morrison, and knew all about it, except perhaps 
the contents of the Mrs. Marsh contract. Whether he knew about that does 
hot appear. That will be a proper subject of inquiry in case the state at- 
tempts to assert any equitable title to the property in dispute thereunder. No 
daim has ever yet been made by the state to any interest in these lots 6 
and 7 against the certiticate under the sale of 1800, transferred by it to Mrs. 
Marsh, and by her to Morrison. Possibly none ever will be made; and until 
the claim is asserted and established Morrison or Webb will have and exer- 
cise such rights and interests in lots 6 and 7, beyond the 50 acres, as a holder 
of the certificate under the sale of 1880 is entitled to under the law. I see 
noe reason why the court should, in this action, attempt to settle any claim the 
state may have to these lots especially for the purpose of defeating any right 
Webb may otherwise have, so long as Morrison assumes the position he dues, 
~that he has a grent and valuable interest as against the state, which he fs 
here seeking to withold from Webb, He (Morrison) claims an interest, 
Webb claims the agreement was it should be transferred to him. If other- 


Wise entitled to succeed here, it seems to me the interest should go to Webb. 


and let him settle the question later whether the interest is valuable, or, in 
other words, whether, as against the state, it is of any valne. I must there- 
fore hold that Morrison had an interest in lots 6 and 7. beyend the 50 acres, 
at the time of the negotiations at Smith's fake in June, 1891, at the time 
of the making of the contract of June 24, 1801, and at the time of the giving 
of the deed in July, 1804. The contract and deed did not cover any interest 
In the lots 6 and 7, of any kind, beyond the 50 acres. Webb evidently desired 
It to be included, and supposed it was so. Morrison knew it was not included, 
He must have understood Webb supposed it was so included. There had 
been no talk of any change since they left Smith’s Lake, The omission was 
one against the interest of Webb and in favor of the interest of Morrisan. 
The contract was drawn in New York City by Webb's Jawyer. Webb was 
himself very busy with other matters. His attention was a good deal taken 
up, when considering the contract at all. by talks with Morrison and some 
Members of the so-called club about matters other than the form af the con- 
tract, and especially its form as to the property described. Morrison was with 
Sprague when the contract was drawn, furnished the description of the 50 
acres, and talked with him about the terms of the contract. The Jawver did 
hot understand about the title, the tax sales, the Mrs. Marsh contract. or 
the tide sought under the tax sale of 1800. with whieh questions Morrison was 
perfectly familiar. The memorandum made at Smith’s Lake was present. and. 
I assume, stated {In some general Ianguace thar the 15.000 was to be paid 
for all of Morrison's interest in lots 6 and 7. The agreement describing only 
the 31) acres, and leaving out any language appropriate to cover the interest 
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here in controversy, was submitted to Morrison and Webb, and both signed 
it. Morrison knew of the omission. I cannot believe Webb understood it. He 
testifies he did not; and concededly he knew all about the Mrs. Marsh con- 
tract, and that title to other lands he was interested in, a8 well as lots 6 and 7, 
was expected to be procured and perfected under the sale of 1890 and the 
Mrs. Marsh contract, and had not yet been so perfected. He certainly knew 
the 50 acres was not all he was to have; that he was to have all the interest 
of Morrison in the two lots,—416 acres. I cannot believe he knew or under- 
stood the omission had been made of all interest beyond the 50 acres. I can 
only conclude Morrison assured the lawyer and Webb the agreement was all 
right according to their previous arrangement, and that Webb signed it in 
that belief. 

It is said in 2 Pom. Eq. Jur. § 870: “Reformation is appropriate when an agree- 
‘ment has been made, or a transaction has been entered into or determined upon, 
as intended by all the parties interested, but in reducing such agreement or 
transaction to writing, either through the mistake common to both parties, or 
through the mistake of the plaintifY, accompanied by the fraudulent knowledge 
and procurenient of the defendant, the written instrument fails to express the 
real agreement or transaction. In such a case the instrument may be corrected 
so that it shall truly represent the agreement or transaction actualiy made or 
determined upon according to the real purpose and {intention of the parties.”” In 
Beardsley v. Duntley, 69 N. Y. 577, this remedy was applied in a case where a 
vendee was induced by the fraud of a vendor to accept a conveyance and pay 
the consideration therefor, which conveyed less land than was orally agreed to 
‘be conveyed. It was held the vendee was not bound to know what lands the de- 
seription covered. and that specific performance might be had, though no im- 
provements had been made on the lands omitted from the deed; and as to 
the fraud the court said: “A deduction of fraud may be made, not only from 
deceptive assertions and false representations directly made, but from facts, 
incidents, and circumstances which may be trivial in themselves, but de- 
cisive evidence of a fraudulent design. The conduct of a party which tends 
to conceal or suppress material facts is frequently as effective in deceiving 
another as actual false representations.” 

This was clearly not a case of mutual mistake, but of mistake on the part 
-of the plaintiff and fraud on the part of the defendant Morrison. The evidence 
is more or less conflicting as to what occurred at the time the agreemeut 
was prepared and signed. From all the evidence I conclude the fact was as 
I have here stated. The deed followed in form the agreement. Webb's per- 
sonal attention wus not called to their form, and he seems only to have 
realized the form of both when Morrison, a little later, refused to surrender 
the certificate under the sale of 1890, and demanded $10,000 more for the 
balance of lots 6 and 7. Webb had in the meantime taken possession of the 
lands in dispute, and had made extensive improvements thereon, expending 
large sums of money. It was not until some time later that Morrison and 
Richardson attempted to or did go upon the lands and occupy some portiun 
thereof. Richardson clearly does not occupy the position of a bona tide pur- 
chaser, so as to give him any further protection against Webb’s claim than 
Morrison has. Upon the whole case it seems to me Webb is entitled to the 
relief asked for in the complaint, that the contract of June 24, 1891, be re- 
formed so as to cover and include all the interest of Morrison in the whole 
of lots 6 and 7, and, as reformed, be specifically performed. Judgment will 
be ordered accordingly. The particular form of the decision will be settled 
by me. Plaintiff's counsel will prepare formal decision, and submit it to de- 
fendant’s counsel for approval as to form and to me for signature. Notice 
of settlement to be given if counsel do not agree as to form. Plaintiff should 
have costs; and if certificate of 1890 is to be transferred to Webb he should 
pay Morrison the amount paid by him to Mrs. Marsh, with interest. Such 
requests to find as have already been submitted to the court will be formally 
passed upon at the time of and before signing the decision. 


Argued before HARDIN, P. J.. and MARTIN and MERWIN, JJ. 


Cc. D. Adams and R. H. Smith, for appellants. 
KE. Countryman and C. E. Snyder, for respondent. 
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PER CURIAM. From the appeal book it would seem that the 
defendants sought to prepare a bill of exceptions upon which to 
obtain a review of the decision made at special term. However, 
it appears that considerable portions of the evidence given at the 
trial are inserted in the appeal book. Findings of fact were made 
which are very full and elaborate, and upon looking into the evi- 
dence found in the appeal book it is quite apparent that the evi- 
dence, though conflicting, fully sustains the findings of fact made 
by the trial judge. He delivered an opinion which extensively 
considers all the essential questions of law which arose during the 
progress of the trial, and which form the basis for the conelusion 
which he reached, and the opinion is satisfactory upon the essential 
questions of law involved in the case, and renders it unnecessary 
that a further discussion should be had of the facts or of the law 
involved in the case. Southard v. Curley, 1384 N. Y. 148, 31 N. E. 
330; Allison Bros. Co. v. Allison (N. Y. App.) 38 N. E. 956. 
Judgment affirmed, with costs. 


(92 Hun, 176.) 
DOIG v. HAVERLY et al. 


(Supreme Court, General Term, Fourth Department. December 26, 1895.) 


1. CaatTEL MorTGAGE8S—BoNa FIDE MoRTGAGEE—SECURING ANTECEDENT DEBT. 
One who takes a mortgage to secure an antecedent debt, though without 
knowledge of a prior mortgage on the same chattels, is not a mortgagee 
in good faith within Laws 1833, ec. 279, § 1, declaring that a chattel mort- 
gage {gs void as to subsequent mortgagees in good faith unless it is filed 
or immediate possession of the mortgaged chattels is given. 
& Same—Fainure TO FrLE—SuBSEQUENT BONA Fipr MORTGAGEE. 

The operation of the rule that a chattel mortgage is void as to subsequent 
bona fide murtgagees unless tiled cannot be avoided by evidence that at 
the time it was taken the mortgagor stated that he could not pay the mort- 
gagee’s claim, and would like further time; that he would give security 
on condition that the time be extended; and that thereupon the mortgage 
was taken, but the mortgage does not provide for an extension, and the 
evidence does not disclose any agreement to extend the time of payment 
for a definite period. 


Appeal from circuit court, Delaware county. 

Action by William C. Doig against Alonz A. Haverly, Alfred W. 
Wilcox, and William R. Kilpatrick for conversion. Defendants claim 
title to property by virtue of a chattel mortgage. The case was tried 
by the court, a jury having been waived. In the conclusions of law 
the trial judge found: “That, defendants’ mortgage being prior in 
point of time, and being in full force and operation as against the 
plaintiff's mortgage, they had a prior right to the possession of the 
Property in question, and to take and sell the same for the satisfac- 
tion of their debt. Therefore no cause of action accrued to the plain- 
iff by reason of such taking, and his complaint in this action must be 
dismissed, with costs.” The complaint was accordingly dismissed, 
and plaintiff appeals. Affirmed. 

The opinion of Mr. Justice PARIKER at special term is as follows: 


ty 
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The defendants Haverly and Wilcox, on the 3Uth of November, 1891, took a 
chattel mortgage from one Thomas Milward to secure an indebtedness that 
had for some time existed from bim to them. Milward was then living in the 
town of Tompkins, Delaware county, and such mortgage was filed in the 
town of Walton. No sutticient copy was ever filed in the town of Tompkins. 
Milward subsequently removed to the town of Walton, and a copy of such 
mortgage was retiled in that town December 1, 1892, and another copy was 
refiled in such town November 25, 1893. On the 2d day of June, 1893, the 
plaintiff, without actual knowledge of the defendants’ mortgage, took from 
said Milward a chattel mortgage on the same property, to secure the payment 
of a note which he then beld against Milward for the sum of $122.82. Sucb 
mortgage was filed on that day in the town of Walton, where Milward then 
resided, but it was never refiled. On the 18th of July, 1894, the defendants 
took the property described in such mortgages, and sold it for the satisfaction 
of their said debt, and the plaintiff brings this action to recover the value of 
the property so sold. 

The question is, who has the better right to the mortgaged property? If 
the plainti® was a mortgagee in good faith, the defendants’ mortgage was 
utterly void as against him, because it had never been pruperly filed. Laws 
1833, ec. 279, § 1. And the fact that phintiff’s mortgage was not retiled within 
the year, and that on July 18, 1894, when defendants took the property, 
neither mortgage was properly on tile, does not alter the case. Though de- 
fendants were creditors of the mortgagor at that time, they were not such 
creditors as could avail themselves of plaintiffs omission to refile his mort- 
gage. They were not armed with any legal process which authorized them 
to seize the property. Button v. Rathbone, 126 N. Y¥. 187, 27 N. E. 206. But, 
the defendants’ mortgage being prior in point of time, it gave them the prior 
right to the property, unless their o1ission to file it rendered it void as 
against plaintiff; and it did not become void under the statute unless plaintiff 
occupied the position of a subsequent mortgagee in good faith. It appears 
from his complaint that on or about May 17, 1803, he sold feed to Milward of 
the value of $122.82, and took his note for that amount, dated on that day, 
and pavable in 90 days. On June 2, 1893, he took the mortgage in question, 
from which it also appears that the indebtedness was incurred as above 
stated, and that the mortguge was given to secure it. It seems clear, there 
fore, that the mortgage was given to secure a precedent debt, and for such 
reason he was not a bona fide mortgagee within the meaning of the statute. 
Jones v. Graham, 77 N. Y. 628; Button v. Rathbone, 126 N. Y. 187, 27 N. E. 
266. The plaintiff, however, seeks to avold the operation of this rule by testi- 
fying that at the time the mortgage was taken Milward said that he could 
not pay the pote when it was due, and that he would like further time on the 
note, and he would give the security on the condition that the note war to be 
renewed, and thereupon the mortgage was taken. There is no extension of 
time provided for in the mortgage, nor does the evidence disclose that any 
valid agreement to extend for a definite period was ever concluded. Possibly 
Milward expected that the note would be renewed, but plaintiff does not 
testify that he agreed to do so, nor does the evidence show that he was under 
any contract to do so. Had he sued the note when it became due, no fact is 
disclosed that would bave prevented his recovering judgment thereon, though 
probably he could not, in that event, have held the mortgaged property, 
Moreover, if there was a contract to extend for a definite period, on condition 
that the mortgage be given, we would hardty expect the mortgage to have 
been so drawn that the mortgagor would be in default on the very day the 
note became due. It does not appear that the plaintiff parted with any value, 
or gave up any right on the faith of the mortgage, and hence he is not a mort- 
gagee in good faith. Cary v. White, o2 N. ¥. 138. I conclude, therefore, that 
the defendants were entitled to the property in question as against the plain- 
tiff. and that this action cannot be maintained. 


Argued before HARDIN, P. J.,and MARTIN and MERWIN, JJ. 


Neish & More, for appellant. 
A. G. Patterson, for respondents. 
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PERCURIAM. At the close of the evidence given in the case the 
parties expressly waived a jury, and submitted the questions of fact 
and of law to the court. Thereafter findings of fact were made, and 
aconclusion of law stated. We are of the opinion that the evidence 
warranted the finding of fact made by the trial judge. The ques- 
tions of law are clearly and fully discussed in an opinion delivered by 
the trial judge, which meets with our approval, and we therefore af- 
firm the judgment upon the opinion of the trial judge. 

Judgment affirmed, with costs, on the opinion of PARKER, J., de- 
livered at the cireuit. 


SZUCHY v. HILLSIDE COAL & IRON CO. 
(Supreme Court, Appellate Division, Second Department. February 11, 1896.) 


Vicious ANIMALS—SUFFICIENCY OF EVIDENCE. 

In an action for injuries intlicted by a mule, plaintiff's evidence, which 
was contradicted by defendant's witnesses, showed that the mule was 
Vicious, and ‘was known to be so by defendant. Defendant’s superin- 
tendent testified that defendant's witnesses, who were brought from a 
foreign state, did not discuss the facts, while one witness adinitted he 
talked over the facts with such superintendent during the journey, and, 
When asked if the witnesses all agreed on the train that the mule wus 
one of the best, answered, “If we did, I would not tell you.” Some other 
matters to which they testified were highly fmprobable;: //cld, that the 
evidence justitied the verdict, 


Appeal from circuit court, Queens county. 

Action by John Szuchy, an infant, by John Stolzky, his guardian 
ad litem, against the Llillside Coal & Iron Company, for personal 
injuries, caused by defendant's negligence. From a judgment 
entered on a verdict in favor of plaintiff, and from an order denying 
a motion for a new trial, defendant appeals.  Aflirmed. 


Qn January 4, 1893, the plaintiff was at work for the defendant, and he lost 
his foot while leading a mule attached to a coal car ip one of the underground 
corridors of [ts mine. He charges that this mule was vicious to the knowledge 
of defendant, and that he wus negligeutly and carelessly assigned and or- 
dered by defendant, two days before he was hurt, to lead the mule {n the 
business of drawing coal from the place where it was mined to the shaft, 
plaintiff being iguorant of the vicious disposition of the mule; that on the 
day in question the animal became ugly, and bit at him, and struck at him 
with his fore feet, broke away, and got loose, aud that in endeavoring to 
Control the animal the lamp on his hat went out, and he eaught his foot at 
a place where the pin was out of the lateh at the switch, making a sort of a 
hole there, and one of the wheels of the car which the mule was drawing 
passed over his foot, smashing it, and necessitating its amputation. The 
answer was a geveral denial. ‘The court submitted only one question to the 
ae viz. the question of the mule, bis viciousness, and the defendant's know}l- 

ge of it. 


Argued before BROWN, P. J.. and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


Stetson, Tracy, Jennings & Russell, for appellant. 
Catlin & Nekarda, for respondent. 


PRATT, J. The verdict of the jury was to the effect that the 
Mule was vicious, and was known to be so by the company. The 


tr; 
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only question we need consider is whether the evidence justified the 
verdict. The plaintiff’s evidence, if credited by the jury, went to 
establish both propositions. The motion for nonsuit was, there- 
fore, properly denied. The defendant called several witnesses, 
who showed no hesitation in contradicting the plaintiff. They 
went so far and so fast that it was quite obvious that the jury dis- 
trusted their truthfulness. Some matters to which they testified 
were highly improbable. For instance, where the superintendent 
stated that the witnesses coming on together from Pennsylvania 
to attend the trial did not discuss the facts of the case. Yet 
one witness on cross-examination admitted that during the Journey 
he did talk over the facts with the superintendent. The same 
witness, when asked if the witnesses, while on the train, all agreed 
that the mule was one of the best, answered, “If we did, I would 
not tell you.” The circuit judge felt called upon to instruct the 
jury that they were at liberty to disregard the testimony of any 
witness who willfully testified to what was not true, and that the 
weight of evidence does not always depend on the number of the 
witnesses. The circuit judge was satisfied with the verdict. He 
saw the witnesses. Without having that advantage, we can dis- 
cover ample grounds why he should not interfere with the verdict. 
It may be noted that the person nearest plaintiff when injured was 
not produced, nor any person that had ever led the mule, nor any 
explanation suggested for such neglect. As defendant's witnesses 
were all employés of defendant, Hickinbottom v. Railroad Co., 
47 Hun, 639, is in point. 
Judgment affirmed, with costs. All concur. 


BORGESON v. UNITED STATES PROJECTILE CO. 
{Supreme Court, Appellate Division, Second Department. February 11, 1896.) 


1. MASTER AND SERVANT—NEGLIGENCE OF MASTER—QUESTION FOR JURY. 

In an action by an employé for injuries, it appeared that defendant put 
plaintiff to work with an hydraulic draw bench, used in making steel 
tubes, the operation of which was controlled by a wheel, with which the 
operator regulated the application of power; that, to prevent motion of 
the machine, such wheel must be at an exact central poiut, which was 
not shown by any gauge, but had to be learned by experience or instrue- 
tion; that the valves leaked, and such defect made it impossible to center 
the valves and stop the motion; that the defect always existed, was 

® known to defendant, and was not visible to ordinary inspection; that 
plaintiff did not know of the defect, had not worked on such a machine 
before, and was not instructed how it worked, except that the foreman 
drew out one or more tubes before plaintiff began work; that, after 
plaintiff drew five or six tubes, he took out the die, by direction of the 
foreman, to be repaired; that he adjusted the wheel to stop the machine, 
and supposed it was stopped; that only the closest observation could 
detect motion; that when he returned to put in the die the piston head 
was about midway between the head of the machine and the die; that 
in replacing the die he held it in position with his left hand, while a 
helper serewed it in from tbe outside; that the piston head moved noiseless. 
ly on plaintiff’s hand: that, when he first felt it he tried to pull his hand 
out, but could not; that be seized the wheel with bis right hand. turnuned 
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it the wrong way, and his hand was crushed. Held, that whether defend- 


ant was guilty of negligence contributing to the injury, was a questiou 
for the jury. 


2, BAME—CONTRIBUTORY NEGLIGENCE—QUESTION FOR JURY. 

In such case, whether the dangers were latent, or were apparent to or- 
dinary observation, and discoverable by plaintiff in the exercise of proper 
care, was a question for the jury. 

& ExckssivE DAMAGES. 

Plaintiff, a man 48 years old, lost the middle finger of the left hand. 
The first and third fingers were scarred, and the tendons were partially 
coutracted; but the fingers were uot absolutely stiff, and the bones were 
sound. He suffered much pain for seven weeks, but siuce the hand pains 
him only when he tries to straighten his fingers. He is unable to work 
as before the injury, and cannot use the hand to advantage. //eld, that 
a judgment for $8,000 was excessive, and should be reduced to $5,000. 


Appeal from city court of Brooklyn, tria) term. 

Action by John Borgeson against the United States Projectile Com- 
pany for personal injuries caused by defendant’s nevligence.  Plain- 
tiff, at the time of the injury, was 43 years old. From a judgment 
entered on a verdict for $8,000 in favor of plaintiff, and from an order 
denying a motion for a new trial, defendant appeals. Affirmed con- 
ditionally. 

Argued before BROWN, P. J., and PRATT,CULLEN, BARTLETT, 
and - HATCH, JJ. 


William N. Dvkman, for appellant. 
Charles J. Patterson, for respondent. 


HATCH, J. The action arises out of the relation of master and 
servant, Defendant, among other things, manufactured steel tubes, 
ind employed in such manufacture a machine called an “hydraulic 
draw bench.” It has a cylinder, piston, and piston rod, working upon 
the same principle as a steam engine; the motive power being water 
uuder pressure, instead of steam. The stroke of the piston rod is 
horizontal, and extends from the head of the cylinder to a die head,— 
a distance of 18} feet. At the outer end of the piston rod is a cross 
head or ram, with jaws. The die head is stationary, and the tube is 
passed through the fixed die, the size of the tube depending upon the 
sizeof the die. The head of the piston rod comes in contact with the 
frame of the die, and there the jaws seize the piece of steel, and draw 
out the tube from the die. The pressure exerted by the machine is 
2,000 pounds to the square inch. This pressure is applied upon one 
side or the other of the piston head inside the cylinder; one side for- 
cing it forward, and the other side drawing it buck. The pressure of 
Water in the cylinder is controlled by valves, and these valves are con- 
trolled by a small wheel near the die head, so situated that the oper- 
ator of the machine can control the application of the power with one 

hand, and adjust the jaws of the ram to the end of the tube with 

the other. Turning the wheel in one direction opens the inlet, and 
thuts the exhaust. Turning it in the other reverses the action, and, 
toclose both inlet and exhaust, the wheel must be at an exact central 
point between the extremes. No gauge is attached to show the point, 
and the operator acquires the knowledge either through instruction 
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or by experience. If the wheel is not stopped at the precise center, 
the piston rods will move in one direction or the other, the rapidity of 
the movement being dependent upon the pressure; but usually the 
movement is slow, as the wheel is near the center, and is scarcely per- 
ceptible. In the particular machine which is the present subject of 
examination, the testimony of plaintiff tended to establish that the 
machine was defective, caused by a leakage of water from the valves, 
which defect rendered it impossible to center the valves and stop the 
motion of the piston rods. The defect had always existed, was not 
visible to ordinary inspection, and defendant had notice of it. Prior 
to the 25th of January, 1894, plaintiff was employed at a machine in 
another part of defendant's factory from where the hydraulic ma- 
chine was situated, engaged in boring out holes in explosive shells. 
On the day before, he was directed by defendant to work upon the 
hydraulic machine, and began his service thereon on the 25th. He 
had not worked upen such a machine prior thereto, and was given no 
instructions with respect to how the machine worked, except that the 
foreman of the defendant operated the machine, and drew out one or 
more tubes, before plaintiff commenced, and then went away. Ne 
other instruction was imparted, and no notice of the defect in the ma- 
chine was given; and plaintiff had no knowledge of its existence, from 
any source. He begin work upon the machine at 7 in the morning, 
and received an injury to his hand within two hours thereafter. The 
injury was received in this wise: Plaintiff had drawn five or six 
tubes, when he noticed that one was scratched. He called the fore 
man's attention to it. It was decided that the fault was in the die, 
and plaintiff! was directed to remove the die, and take it to the ma- 
chine room and have it polished. He adjusted the wheel to stop the 
machine, and supposed that it was stopped. Whether the piston head 
was at the head of the machine when plaintiff left it is not clear, nor is 
it important here; for, wherever it was, only the closest observation 
could detect that it was in motion, and it is doubtful if its motion was 
apparent to the naked eve.  Plaintilf procured the die to be polished 
and returued to the machine. When he returned the piston head was 
about midway between the head of the machine and the die. —Plain- 
tiff. with the assistance of one Reilly, a helper about the machine, pro- 
eeeded to place the die in position. In doing this he held the die in 
with his left hand on the inside of the die head, while Reillv screwed 
in the die from the outside. While his hand was in this position, the 
piston head was stealing noiselessly upon it. Plaintiff savs he first 
felt it upon his hand. then he tried to pull it out, could not, called out, 
seized the wheel with his right hand, turned it in the wrong way, and 
his hand was crushed. While the evidence was in many respects con- 
flicting, and that upon essential features of the case, the foregoing 
statement must be regarded as fully established by the evidence. The 
charge of the court fairly submitted to the jury the question whether 
defendant was guilty of negligence in placing plaintiff at work upon 
the machine without warning of the dangers which existed in its op 
eration, without instructions as to the difficulty or impossibility of ex- 
actly centering the valves, and without notice of the fact that the pis 
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ton rods would not remain stationary. In this regard the case is 
brought within the principle of the decision is Gates v. State, 128 N. 
Y. 221, 28 N. E. 373, which is controling upon all the principal points 
presented by this record. Whether defendant was guilty of necli- 
gence Which contributed to the injury; whether or not the dangers 
were open to ordinary observation, and discoverable by plaintiff in the 
exercise of proper care: ar whether they were latent, and not appar- 
ent.—presented a question for the jury, and their finding thereon is 
conclusive. 

A more serious question arises respecting the amount of the ver- 
dict. It was the left hand that was injured. The physicians who 
attended plaintiff testified that the middle finger was amputated; that 
he has only partial motion of the first and third fingers; that the 
joints ave permanently stiff, the power of the hand materially atfected, 
and much pain attended the injury. Elis services were worth $25, 
Edward Miller, a physician called for the defendant, stated: That he 
examined the hand 11 weeks after the iujury, and found the middle 
finger of the left hand had been amputated at the junction of the 
hand with the tinger, the first and third fingers had scars on the palms 
or surface, and the tendons Which extend the fingers were partially 
contracted; but the bones were in good condition, and the fingers 
were nat absolutely stiff. at the time. He could flex his fingers, and 
wove them back and forth about half way. That continual motion 
af the fingers would have overcome the stiffness existing at the trial. 
Plaintiff testitied that he had terrible pain for about two weeks, and 
for five weeks after he had bis finger amputated; that be has no pain 
in his hand now, except when he trices to straighten his tingers; that 
le has continually tried the movement of his fingers since his injury. 
The thumb and little finger were not injured. He bas been unable to 
Work as befove, and cannot use the hand to advantage. We have re- 
cently had occasion to state the rule which governs in this class of 
raises, and it would serve no useful purpose to restate it. De War- 
dener v. Railway Co. (Sup.) 87 N.Y. Supp. 133 (not oflicially reported). 
Applying that rule to the evidence in this case, we think the verdiet 
excessive in amount. Murray v. Railroad Co., 47 Barb. 196; > Cop- 
pins v. Railroad Co., 48 Hun, 29. 

Our-conclusion, therefore, is that the judgment and order appealed 
from be reversed, and a new trial ordered, unless plaintift stipulates 
to reduce the judgment to the sum of $5,000; and, if he so stipulates, 
then the judgment and order appealed from are aflirmed, without costs 
fo either party in this court. All concur. 


(l App. Diy, 526.) 
BOETZKES v. MANHATTAN RY. CO. et al. 


(Supreme Court, Appellate Division, First Department. February 14, 1896.) 
EevaTeD RaInbROADS—INJURY TO ABUTTERS—EVIDENCE. 


In an action for damages resultine from the construction of an elevated 
railway in front of plaintiff's premises, where plaintiff's witnesses testify 
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that the present value of the premises exceeds their highest value before 
the construction of the railway, and that since that time there has been 
an increase in the value of about 75 per cent., and there is no evidence 
showing the increase during the same time of like values cff the line of 
railway, a judgment for plaintiff cannot be sustained. 


Appeal from special term, New York county. 

Action by Helen Boetzkes against the Manhattan Railway Com- 
pany and another to recover damages resulting from the construc- 
tion of a railway in front of her premises. From a judgment in 
favor of plaintiff, defendants appeal. Reversed. 

Argued before VAN BRUNT, P. J., and RUMSEY, PATTER- 
SON, O’BRIEN, and INGRAHAM, JJ. 


G. T. Aldrich, for appellants. 
' ELM. Felt, for respondent. 


PATTERSON, J. On the trial of this cause, the court, under 
the defendants’ objection, admitted testimony of one Phillip Gom- 
brecht respecting the change in rental values of premises belong- 
ing to him situated near the property of the plaintiff involved 
in this action. This testimony was of the same character as 
that condemned by the court of appeals in the recently decided 
case of Jamieson v. Railway Co. 147 N. Y. 322, 41 N. E. 693. 
Even if this evidence is to be considered, the judgment of the court 
below cannot stand. 

But we think that there is another ground in the record for the 
reversal of the judgment, and that arises in connection with the 
evidence respecting the fee value of the premises in question. 
Substantially the whole issue as to fee value turned upon the testi- 
mony of expert witnesses. The plaintiff was obliged to show 
either a decline in value of his property after the building of the 
elevated railway, or that his premises had not shared in the ad- 
vance of values due to the growth and development of the city, 
participated in by neighboring properties off the line of the ele 
vated railroad. Two findings of fact were proposed by the de- 
fendants, and a request made that they be adopted,—one, that the 
value of the premises in question was at least $20,000 greater than 
it was at the period of highest values prior to the building of the 
defendants’ railway; and the other, that the value of the plaintiff's 
lots, excluding the buildings, was at least $40,000 greater than it was 
prior to the construction of defendants’ railway. If these facts 
had been found by the learned judge, it seems that they would 
have compelled a conclusion that there was no real damage to the 
fee. The testimony of the plaintiff's professional witness is to the 
effect that there was an increase in the value of the plaintiff's lots 
from 1877 to the present time of about 75 per cent. The elevated 
railroad was constructed and put into operation in the year 1878. 
The evidence does not show anything regarding the increase in 
values of property off the line of the elevated railroad since it was 
constructed on Third avenue. We think, therefore, as the case is 
now presented, the defendants were entitled to the findings of fact 
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requested to be made, and that, had they been found, the result in 
the court below would have been different. 

Judgment must be reversed, and a new trial ordered, with costs 
to abide the event. All concur. 


(1 App. Div. 568.) 
In re LIVINGSYON’'S ESTATE. 


(Supreme Court, Appellate Division, First Department. February 21, 1896.) 


TRANSFER TAX—PROPERTY SUBJECT. 

Where testator devises the residue of his estate, both real and personal, 
to his children, and empowers his executors, in their discretion, to pay 
mortgages on the real estate out of the personalty, the amount of the 
personalty subject to the transfer tax is not atfected by the executors 
making such payment. 


Appeal from surrogate’s court, New York county. : 

Proceeding to appraise the property of Eugene A. Livingston, de- 
ceased, under the transfer tax act. From an order of the surrogate 
aflirming an appraisement and determination of a transfer tax, the ex- 
ecutor appeals. Affirmed. 

Appeal by the executor of the estate of Eugene A. Livingston, deceased, 
from an order of the surrogate’s court of New York county entered the Sth 
day of January, 1896, aftirminug an order of said court entered the 19th day of 
November, 184. The testator, a resident of this state, left a will, by the 
third clause of which he gives and devises all the rest and residue of his 
property, both real and personal, remaining after the payment of certuiu 
legacies contained in prior clauses, to his executors, upon certain trusts, for 
the benefit of four of his children. By the fourth clause, after the termina- 
Uon of these trusts, he devises and bequeaths all of said property to such of 
his five children as shall be living, and to the issue of such as shall be dead. 
In a later part of the will he empowers his executors, “in their discretion,” 
to pay certain mortgages upon the real property out of the personalty. ‘This 
the executors did, the payment amounting to $52,297.96. The order appealed 
from, in assessing the transfer tax upon the residuary personal estate, makes 
no deduction for this payment, but assesses the tax upon the whole of said 
estate, of $67,283.40. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


David B. Ogden, for appellant. 
Emmet R. Olcott, for respondent. 


BARRETT, J. The learned surrogate, in declining to reduce the 
personal estate as demanded by the appellant, acted upon the princi- 
ple that the mortgage debt was, under the Revised Statutes, properly 
payable by the heir or devisee. Rev. St. pt. 2, ¢. 1, tit. 5,84. The 
appellant insists that the statute is inapplicable to cases where the 
same persons take the realty and personalty as a blended fund. The 
contrary seems to us to be the correct view. Indeed, we think the 
statute is doubly applicable to such a case. Even the common-law 
rule would scarcely, under such circumstances, affect the statutory lia- 
bility. Whether treated under the common-law rule, or under the 
statute, the practical question is, shall the heir or devisee satisfy the 
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mortgage, or shall that burden be borne by others interested in the 
personalty? No such question can arise when the real and personal 
property are in the same hands. If the legatee chooses to apply his 
perscnalty to the satisfaction of the mortgage, he benetits his real 
estate pro tanto. He neither gains nor loses by its application or 
nonapplication. The payment of the mortgage would amount, sub- 
stantially, to an investment of the personalty in the real estate. In 
Hepburn v. Hepburn, 2 Bradf. (Surr.) 75, the provisions of the will 
were somewhat similar to those in the case at bar. There the exec- 
utrix had paid interest upon mortgages out of the principal of the 
estate. Surrogate Bradford, after referring to the statutory rule 
that real estate must bear its own burdens, and that the personal 
estate cannot be resorted to for the purpose of discharging bonds 
and mortgages, said: 

“But here the testator has thrown bis whole property into one fund, and 
designed that his wife and son should receive the entire income for life. 
There is no‘strife between the two classes of property. The same parties 
are interested in both equally. The testator’s intention would be answered 
by the payment of a mortgage on the real estate, if it were a good investment, 
or necessury for the preservation of the property, instead of au investment 
on bond and mortgage elsewhere.” 

In the present case the executor was clothed with power, in his dis- 
cretion, to apply the personally in satisfaction of the mortgages; in 
other words, discretion to satisfy them as the statute declares they 
shall be satisfied, namely, out of the property of the devisee. It is 
immaterial whether that property came under the will, or was in- 
dependent of it. The exercise of the power was, in etfect, the same 
as though the two estates had been given directly to the objects of 
the testator’s bounty, and they, at their pleasure, had utilized one of 
such estates for the relief of the other. This exercise of power was 
not in the least analogous to that referred to in Re James, 144 N. Y. 
6, 38 N. E. 961. There the executor exercised his discretion to pay 
legacies out of property in Great Britain. The court held that he 
had the right to do so, and that as the testator was domiciled in 
Great Britain, and as the property was out of our jurisdiction, the leg- 
acies could not be taxed here. The legacies were not necessarily pay- 
able out of the property within our jurisdiction. The executor acted 
within the scope of his authority, in paying them out of nontaxa le 
property; and the legatees were absolved because, under the will, they 
neither received taxable property, nor derived any benefit therefrom. 
In the present case the testator was domiciled here, and the estate is 
here. The tax was imposed by the statute upon the “transfer” of the 
property. Laws 1892, c. 399,§3. That transfer was effected by the 
death of the testator, and the tax became due and payable immedi- 
ately. The subsequent act of the executor had no greater effect to 
reduce the taxable personalty than would the taking of the money by 
the beneficiary out of one pocket and putting it into the other. The 
order of the surrogate should be affirmed, with costs. 

All concur. 
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(i App. Div. O86.) 
FOLEY v. MAYOR, ETC., OF CITY OF NEW YORK. 
(Supreme Court, Appellate Division, First Department. February 21, 1898.) 


L. ACTION AGAINST CrTY—PERSONAL INJURIES—FILING NOTICE. 

Under Laws 1886, c. 372, providing that action against a city for per- 
sonal injuries cannot be maintained unless notice of intention to coin- 
mence the action is “‘tiled’’ within six months after accrual of cause of 
action, the notice must be in writing. 


2. SaME—PLEADING—NOTICE, 


Filing notice, being a condition precedent to the action, must be pleaded 
in the complaint. 


Action by Annie Foley against the mayor, aldermen, and common- 
alty of the city of New York. The complaint was dismissed at the 
circuit, and plaintiff moves for new trial on exceptions ordered to be 
beard in the appellate division in the first instance. Denied. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


Miller & Miller, for plaintiff. 
Theodore Connoly, for defendants. 


RUMSEY, J. The action was brought to recover damages for in- 
juries which plaintiff alleged she sustained by reason of the negli- 
gence of the defendants. The complaint did not allege that notice of 
intention to commence the action had been filed with the counsel to 
the corporation within six months after cause of action accrued, as 
required by chapter 572 of the Laws of 1886. Before any evidence 
Was given, the court dismissed the complaint, on the defendants’ mo- 
tion, it being conceded that no written notice had been filed, but that 
only oral notice had been given. An oral notice is not a compliance 
With the statute. When the law requires a notice to be filed, it im- 
plies that the notice shall be in writing. Pearson v. Lovejoy, 53 
Barb. 407, and cases cited. A notice by word of mouth cannot be 
fled. The filing of the notice is a condition precedent to the exist- 
ence of a cause of action. Curry v. City of Buffalo, 135 N. Y. 366, 32 
N.E. 80. The fact of the filing must be set up in the complaint, or a 
Cause of action is not alleged. Merz v. City of Brooklyn (City Ct. 
Brook.) 11 N. Y. Supp. 778, affirmed 128 N. Y. 617, 28 N. E. 253. 

There was no error at the circuit, and the motion for a new trial 
must be denied, and judgment for defendants ordered on the verdict, 
with costs of the application and of the court beluw. All concur. 


(App. Div, 583.) 
McKEE vy. WEEDEN et al. 


(Supreme Court, Appellate Division, First Lepartment. February 21, 1896.) 


1. Trusts—Action sy TRUsTER--Costs. 

A trustee under a will bought a farm to protect the trust, other than 
trust funds being used therefor, and others than the cestuis que trustent 
being interested. To determine his rights and duties in regard thereto, 
he brought an action against all parties interested. The judgment, di- 
recting sale and distribution of the proceeds, provided that “plaintiff do 
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recover of said defendants his costs in this action, * * ®* and such 
costs are hereby charged on said premises, payable out of * * ®* the 
proceeds of the sale.’”’ Held, that the costs should be deducted out of the 
general proceeds of the sale, and not exclusively out of the part belong- 
ing to the trust estate under the will. 


2. SamME—COMMISSIONS. 
So the trustee could not be allowed, out of the trust estate, commissions 
on the whole amount of the proceeds of the sale, but only on such part 
thereof as belonged to that estate. 


Appeal from special term, New York county. 

Action by Thomas J. McKee, as executor and trustee of Hester 
G. Weeden, deceased, against Edward D. Weeden and others. 
From an order settling the account of plaintiff as trustee, he ap- 
peals. Affirmed. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


W. R. Page, for appellant. 
A. W. Seaman, E. L. Frost, and John B. Mayo, for respondents. 


RUMSEY, J. The plaintiff is the executor and trustee under 
the will of Hester G. Weeden, deceased. He brought this action 
for instructions as to the manner of settling up his trust, and 
on the 7th day of October, 1890, a judgment was entered contain- 
ing directions for his action in the matter. It appeared, from 
the judgment, that he had become the owner of a farm in Jamaica, 
which he had bought to protect the trust against loss. The 
judgment determined that he held that farm as trustee for the 
purposes of the action, and authorized him to sell it, and directed 
what he should do with the money, a portion only of which be 
longed to him as trustee under the will. He sold the land, dis- 
tributed the money, and then filed a petition upon which the order 
was made from which this appeal is taken. But two questions 
are presented by it. 

This action was brought to determine the right of plaintiff in 
the Jamaica premises, and his duties in regard to them. The 
judgment made the following direction as to costs: 

“That said plaintiff do recover of the said defendants his costs in this ac- 
tion, * * * and such costs are hereby charged upon said premises, payable 
out of, and to be retained by, said plaintiff from the proceeds of the sule 
thereof.” 

The plaintiff, after the sale, distributed the proceeds in such a 
way that he had left in his hands, as trustee under the will of 
Hester Weeden, $6,514.13; and out of this sum he deducted the 
costs awarded by that portion of the judgment quoted above; and 
he credits himself, against the trust estate, with these costs, which 
are $629.60, and thus reduces by that amount the sum for dis- 
tribution. The referee finds that the sum of $629.60 should have 
been deducted out of the general proceeds of the sale, and not out 
of the trust estate under the will; and he therefore disallows the 
credit of that amount which the plaintiff claims against the trust 
estate. In this we agree with the referee. The action was 
against all the defendants, for the purpose of procuring a judg- 


Sup. Ct.] MAYOR, ETC., OF CITY OF NEW YORK 0. LYNCH. 467 


ment settling their rights and interests in the fund which should 
be derived from a sale of the premises. The judgment, as above 
quoted, charges the costs against all the defendants and directs 
that they shall be retained “out of the proceeds of the sale there- 
of.” This the plaintiff did not do. He attempted to retain them 
out of the trust estate, in disobedience of the plain directions of 
the judgment. The referee was‘right in not allowing this to be 
done, and as to that part of his report it is correct. 

The plaintiff complains that commissions are allowed to him 
out of the amount which is in his hands as trustee under the will 
of Hester Weeden. He says that they should be allowed upon 
all of the proceeds of the sale of the farm. But the fund in his 
hands is only the trust estate under the will. The remainder of 
the proceeds of the sale have been distributed pursuant to the 
directions contained in the judgment. Those proceeds constitut- 
ed a trust fund, it is true. But it was a fund for the benefit of 
others besides the beneficiaries under the will. The distribution 
of that fund, as such, was provided for by the judgment; and, 
if the trustee of that fund claimed commissions out of it, he 
should have applied for them before the judgment was entered, 
and had them allowed in it. That fund does not now exist as 
such. All that remains is the comparatively small portion of it 
which he holds as trustee under the will. It would be manifestly 
unjust to charge upon this fund commissions upon the proceeds 
of the sale, a large portion of which was paid out for the benefit of 
other people. The referee was correct upon that point also. 
No other error is alleged. 

The order should be affirmed, but without costs. AJl concur. 


(1 App. Div. 544.) 
MAYOR, ETC., OF CITY OF NEW YORK v. LYNCH et al. 


(Supreme ‘Court, Appellate Division, First Department. February 21, 1896.) 


PRACTICE IN CIVIL CASES—RIGHT TO DISCONTINUE ACTION. 

The right of plaintiff to discontinue the action is not affected by the 
fact that a defendant has served an answer asking attirmative relief 
against a codefendant, having no relation to the cause of action set out in 
the complaint. 


Appeal from special term, New York county. 

Action by the mayor, aldermen and commonalty of the city of 
New York against Sarah Lynch and Nathaniel Jarvis, Jr. From 
two orders allowing plaintiff to discontinue the action, defendant 
Jarvis appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 

Anderson Price, for appellant. 

W. L. Turner, for respondent. 


VAN BRUNT, P. J. This action was brought to set aside a 
certain grant of real estate made by the plaintiffs to one William 
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Lyach, of whom the defendant Sarah Lynch was the successor. 
The defendant Jarvis was joined as a party defendant for the 
reason that he claimed to have an interest in said property ad- 
verse to the defendant Lynch. The defendant Lynch has never 
appeared; but defendant Jarvis appeared and served an answer, 
also serving his answer upon the defendant Lynch, claiming some 
affirmative judgment against ber. The corporation counsel made 
a motion for leave to discontinue the action, which was granted; 
and from the orders thereupon entered this appeal is taken. 

We can see no reason for interfering with the orders appealed 
from. The corporation counsel has charge of all the legal busi- 
ness of the plaintiff, and there is no evidence whatever of any 
dissent on the part of any of the municipal authorities from the 
action of the corporation counsel. <A plaintiff has ordinarily the 
right to discontinue an action, upon the payment of costs, unless 
by so doing he deprives the defendant of some rights which he 
has acquired by reason of the bringing of the action. In the case 
at bar the only claim is that the defendant Jarvis has served an 
answer upon the defendant Lynch, seeking to assert title to the 
property in question, and that the mayor, etc., is to stay in court 
for the purpose of enabling them to settle their differences in this 
action; the mayor, etc., having no interest whatever in the con- 
troversy, being absolutely indifferent as between the parties, and 
such controversy having no relation whatever to the subject-mat- 
ter of the action as set forth in the complaint,—the action being 
brought to set aside a grant of certain premises, given by the 
mayor. The claim upon the purt of the defendant Jarvis, which 
he seeks to assert in this action, is that, as against the defendant 
Lynch, he has the title to the property. This controversy must 
be settled in some other action than the present. 

The orders appealed from should be affirmed, with $10 costs 
and disbursements. All concur. 


(1 App. Div. G06.) 
ELLIS v. THOMPSON. 


(Supreme Court, Appellate Division, First Department. February 21, 1896.) 


CONTRACTS— BREACH— EVIDENCE—ADMISSIBILITY. 

Parties entered into a contract whereby defendant was to continuously 
produce plaintiff’s play, if a reasonable success attended its production. 
The play was produced twice only. In an action for defendant’s failure 
to perform the contract, there was evidence that defendant failed to 
properly prepare his lines, that rehearsals were ijusufticient, apd that de- 
fendant cut out parts of the play, and Interpolated material of his own. 
Plaintiff's evidence, offered to prove that the play was well received and 
would have proved a financial success, was excluded. Held, that the ques 
tion of success was for the jury, aud that the evidence should have been 
admitted. 


Appeal from circuit court, New York county. 

Action by Henry Wyne Ellis against Denman Thompson for dam- 
ages for breach of contract. From a judgment in favor of defendant, 
plaintiff appeals. Reversed. 
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The action was brought upon a written contract, bearing date October 2, 
184, which provided that a play entitled “Rich and Poor,” written by the 
plainti®! for the defendant, should be produced by the defendant, at as early 
a date as reasonably convenient, tn the United States, and in as proper a form 
as was consistent with the necessities of production in a first-class theater; 
that the defendant should pay the plaintiff? $100 per week while the play was 
being played, until he should have paid the sum of $5,00U; that the defendant 
should produce the play continuously, if there was a reasonable success attend- 
ing its production, for the benefit of plaintiff and the success of the play, in 
consideration of the plaintiff’s making over to the defendant, his heirs and 
assigns, all right and title to said play; and that the plaintiff should receive 
the $5,000 in full for the play and all claims thereon. It was conceded that 
this contract was made, and that thereafter the play was produced Decein- 
ber 22, 1884, at Fall River, Mass., and December 23, 1SS4, at New Bedford, 
Mass., and was never produced thereafter. The plaintiff alleged in his com- 
plaint that the defendant violated the contract, In that he did not produce 


the play in as proper form as was consistent with the necessities of produc- 


tion In a first-class theater, and that he did not produce the play contin- 
uously; that it was produced without proper rehearsals having been had; 
that the defendant did not kuow his part, and was not in a proper condition 
to play the same, and that he changed the play in important parts, to its 
great detriment, cutting out parts of it, and substituting therefor material 
of his own composition, without the plaintiff's consent; that there were not 
sufficient performers in the cast to properly produce the play, and that there 
Was no prompter present to aid its production; and that about January 1, 
1885, the defendant notified the plaintiff that he would not again produce the 
play, or carry out the contract. This action was brought to recover $5,000, 
8s damages for the breach of the contract. ‘he defendant denied the allega- 


tions of the complaint as to a violation of the contract, and alleged aftirma-- 


tively that the play met with no success whatever, but proved an absolute 
failure, and the defendant discontinued the performance thereof, as be had a 
right to do under the terms of the contract. The trial was had before the 
court and a jury. The plaintiff tesgified that about a week after the produc- 
tion of the play the defendant sent for him, and told him that he (the plain- 
tiff) had done his work well, and the play was all right, but that he (the 
defendant) could not play his part. and that he would not try it again. and 
that he would try to sell the play. Another witness (Armstrong) testified 
that he met the defendant shortly after the production of the play, and said 
to him, “I hear that you have made a success of the plaintiff's new play,” 
and the defendant replied, “Yes; it is a good play, but it is not in my way.” 
The defendant testified that he cut out parts of the play, and substituted his 
“wn material, and that he did not know his lines perfectly when he = pro- 
duced the play. Another witness (Salsbury) testitied that he was the editor 
and publisher of a newspaper at Fall River, Mass., when the play was pro- 
duced there, and that he saw the play produced, having a seat in one of the 
four front rows of orchestra chairs; that he had been engaged in dramnutie 
Criticism for nearly 30 years, and that during that time he had furnished 
such criticisms for the press; that he wrote a criticism of this play. after it 
Was produced, and published the same in his newspaper in Fall River. He 
Was allowed by the court to testify further that there was a roughness and 
Want of finish in the initial performance of the play, and that the defendant 
forgot hig nes several times, and needed considerable prompting, and that 
there was a fair audience present when the play was presented. He was 
then asked whether the company gave evidence of having properly rehearsed 
the play before its production. He was also asked how the play was received 
hy the audience, and how the newspapers treated {ts production, and whether 
the criticism was favorable or otherwise. and to state the nature of the 
criticism, He was also asked to state whether the actors were called before 
the curtain, and how many times, and whether the play was received with 
‘pause, and how often. Objection was niuade on the part of the defendant 
to the witness’ anawering these questions: but no suggestion was made in 
any of the objections that the witness was not shown to be an expert with 
reference to drainatic representations or dramatic criticisms. The court sus- 
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tained all these objections, and the plaintiff excepted. At the close of the 
evidence the defendant moved for a dismissal of the complaint on the ground 
that the $5,000 was only to be paid at a rate of $100 a week, on the condi- 
tion that the play was a success, and the plaintiff had failed to prove that 
the play was a success. The court granted this motion, and the plaintiff 
excepted. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


Waldorf H. Phillips, for appellant. 
A. H. Hummel, for respondent. 


WILLIAMS, J. The contract required the defendant to produce 
the play in as proper form as was consistent with the necessities of 
production in a first-class theater. He was under obligations to give 
the play a fair trial, and do what he could to make it reasonably suc- 
cessful. If he failed to do this, he violated the contract, and ren- 
dered himself liable for the $5,000, even if the play, in his hands, did 
not prove to be reasonably successful. If the failure of the play to 
be successful was due to the defendant’s own neglect of duty, he 
should not be heard to allege such failure, to defeat the plaintiffs 
right to recover the purchase price thereof. Gallagher v. Nichols, 60 
N. Y. 438-448; Risley v. Smith, 64 N. Y. 576. The play was pro- 
duced only‘twice. Its success or failure could hardly be determined 
‘from so slight a trial. The success referred to in the contract was 
evidently such success as would put money in the defendant’s pocket. 
The first two presentations of the play might not, of themselves, have 
been financially successful; but the play was evidently a good one, 
and had real merit. For the purpose of showing that the play would 
finally be a financial success, the plaintiff offered to prove how, on 
these two presentations, it was received by the audience,—whether 
there was applause, and how often; whether the actors were called 
before the curtain, and how many times; and how the play was re- 
ceived by the people, as evidenced by newspaper and dramatic criti- 
cisms. Nothing of this kind would the court permit. It did appear 
that the defendant materially changed the play; that he struck out 
some parts of it entirely, and substituted his own material for other 
parts; that he did not properly commit bis lines, or study or act his 
own part; and that the rehearsals were hardly sufficient. Neverthe- 
less, the plaintiff desired to show that, even under these adverse cir- 
cumstances, the play was so well received as to indicate it would be a 
financial success. This was clearly proper evidence. It was for the 
jury to say whether the play was a success, or would have been but 
for the neglect of duty on the part of the defendant to properly pre- 
pare and present it on the two occasions when it was produced, or if 
he had not then abandoned the play, and refused to continue its fur- 
ther production. The court excluded competent evidence offered by 
the plaintiff on this subject, and then dismissed his complaint for 
want of proof. 

We think the judgment should be reversed, and a new trial ordered, 
with costs to the appellant to abide event. All concur. 
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Ql App. Div. 551. 
eens! FOLEY vy. PHELPS. 


(Supreme Court, Appellate Division, First Department. February 21, 1896.) 


Dean BopY—MuTILATION—ACTION BY SURVIVING WIFE FOR DaMAGES. 

A surviving wife is entitled to the possession of the body of her de- 
ceased husband, in the same condition as when death occurred, for the 
purpose of giving it proper care and burial; and she may sue for dam- 
ages one who unlawfully or wantonly mutilates the body before burial. 


Appeal from special term, New York county. 

Action by Ann A. Foley against Charles Phelps. From an 
interlocutory judgment overruling a demurrer to the complaint, 
defendant appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. : 


F. Bien, for appellant. 
B, H. Tabor, for respondent. 


PATTERSON, J. The question presented in this case seems to 
be one of first impression in this jurisdiction, and comes before 
the court on appeal from a judgment overruling a demurrer to 
the complaint. Stated with precision, the inquiry is whether 
the defendant is liable civiliter, and to this particular plaintiff, 
for the unlawful dissection of the remains of her husband,—an 
act not only unlawful, but constituting, on the assumption that 
the facts alleged are true, a criminal offense. The complaint sets 
forth that on the 16th of May, 1894, the plaintiff's husband fell 
through an elevator shaft in a building in the city of New York, 
and was taken, in an unconscious condition, to the Bellevue Hospi- 
tal, where he died three hours after his admission; that the plain- 
tif was a loving and devoted wife, and was under the du., and 
obligation, and had the right, of burying her husband; that she 
applied at the hospital for his body, and begged and implored 
those who were in charge of it not to allow or permit an autopsy 
to be performed, and gave notice that she would immediately send 
an undertaker for the body, to remove it to her home, where it 
would be prepared for burial; that, notwithstanding her request 
and protestations, the defendant, without her knowledge or con. 
sent, procured, assisted, aided, and abetted in performing an 
autopsy on her husband’s body, which autopsy was performed 
without any authority of law, and was willfully done, by cutting 
open and otherwise abusing and maltreating the dead body. The 
complaint then proceeds to state matter intended to be in aggra- 
vation of damages, and ends with a demand for a money judgment. 

The learned judge who decided this demurrer at the special 
term has given no statement of the views which prompted his 
decision, and we are therefore without the advantage of a pre- 
liminary judicial examination of the question involved; but we 
have reached the conclusion that the court below was right in 
overruling the demurrer, on the case as it is stated in the pleading, 
The allegations of the complaint clearly establish an unlawful 
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act on the part of the defendant. The unauthorized dissection 
of human remains is a misdemeanor, under the provisions of sec- 
tions 308 and 309 of the Penal Code of this state. While it is 
true that the provisions of the criminal law neither give nor recog- 
nize a right to institute a civil suit for damages, still they incon- 
testably determine the wrongful nature of the act complained of. 
There is a statute specially applicable to the case of a patient who 
dies, as this plaintiff’s husband did, in one of the hospitals of the 
state. The act of 1854, c. 123, well known as the “Act to Promote 
Medical Science,” expressly prohibits the dissection of a dead 
body, or its delivery to any one for the purposes of dissection, if 
the relatives or friends of the deceased object, or if they make 
application within a certain time (as appears to have been done 
in this case) for the remains for the purposes of burial. 

At the outset of the inquiry the objection is taken to the main- 
tenance of the action that, assuming, for the purposes of the argu- 
ment, a civil action will lie, the plaintiff has no standing in court 
to maintain it. This objection proceeds upon the idea that, if 
any one may bring an action of this character, it must be the 
next of kin. It has been stated in general terms, in several cases, 
that, in the absence of testamentary direction on the part of the 
deceased, the exclusive right of burial, and of designating the 
place in which human remains shall be interred, is with the next 
of kin. These cases are referred to and cited in an opinion of 
Mr. Justice Landen in the case of Snyder v. Snyder, 60 How. 
Prac. 370; and in commenting upon them that learned judge says: 

“Most of -.1e cases there referred to arise with respect to the right to protect 
the place where the remains were buried, to prevent a disinterment, or to 
collect from the executors or relatives of the deceased the expenses of the 
funeral. In the absence of a contention, prior to burial, as to the right be 
tween relatives to desiguate the place of burial, the broad doctrine that the 


right rests exclusively with the next of kin can bardly be construed as a 
judicial exclusion of the right of the widow.” 


In this case it will be observed that the question is directly pre- 
sented with reference to the duty and right the widow owes and has 
to and over the body of her dead husband prior to interment; that 
is, before the remains have passed beyond the necessity of human 
care and attention. It is provided by the Penal Code of this 
state that, except In cases specially provided for by law, the dead 
body of a human being lying within this state must be decently 
buried within a reasonable time after death. That duty must be 
performed by somebody. It has been held in this country that 
the primary duty of burying a deceased wife is upon the husband. 
Weld v. Walker, 130 Mass. 423. And if has been expressly de 
termined that, if a husband and wife are living together at the 
time of the death of the former, the widow's right to the possession 
of the dead body for the purposes of preservation and burial is 
a right in the widow paramount to that of the next of kin. — Lar- 
son v. Chase, 4¢ Minn. 307, 50 N. W. 238. We think, therefore. 
as a matter of law, upon the facts as they are stated in this com- 
plaint, and without reference to the allegation of the plaintitf's dury 
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and right, she may maintain this action, if it may be maintained at 
all. The foregoing observations are made to meet the possible sug- 
gestion that the allegation of the complaint respecting the duty and 
right referred to is merely one of a conclusion of law, and of course, 
if it is such, it is not admitted by the demurrer. But, construing 
the words of the complaint with reference to this matter as we 
think they should be construed, they are equivalent to an allegation 
that, as a matter of fact, the plaintiff was the person upon whom had 
devolved the obligation and responsibility of complying with that 
requirement of the law respecting the interment of human remains 
to which reference has been made, and that the demurrer admits 
that she was such person. 

This brings us to the consideration of the other question involved, 
namely, that concerning the right to maintain an action at all. The 
ground of objection urged by the appellant is that there can be no 
such action, because there can be no such thing as property in human 
remains. By the common Jaw, and stricti juris, the proposition as to 
property may be maintainable. <A long line of judicial decisions ap- 
pear to have established a general doctrine to that effect; but courts 
of equity have frequently interfered to protect the remains of the 
dead, and courts of law have also afforded remedies, through formal 
legal actions, wherever any element of trespass to property, real or 
personal, was associated with the molestation of.the remains of the 
dead. In more recent times the obdurate common-law rule has been 
very much relaxed, and changed conditions of society, and the neces- 
sity for enforcing that protection which is due to the dead, have in- 
duced courts to re-examine the grounds upon which the common-law 
rule reposed, and have Jed to modifications of its stringency. The 
old cases in England were decided when matters of burial, and the 
care of the dead, were within the jurisdiction of the ecclesiastical 
courts, and they are no longer absolutely controlling. Thus, in the 
case of Pierce vy. Proprietors, etc., 10 R. I. 227, it is stated by the court: 

“That there is no right of ‘property’ in a dead body, using the word in its 
ordinary sense, may well be admitted, yet the burial of the dead is a subject 
Which interests the feeliugs of mankind to a much greater degree than muuy 
matters of actual property. There is a duty imposed by the universal feelings 
of mankind to be discharged by somé one towards the dead,—a duty, and 
We may also say a right, to protect from violation, and a duty on the part 
of others to abstain from violation: and it may therefore be considered as a 


sort of quasi property. and it would be discreditable in any system of law 
hot to provide a remedy in such a case.” 


But we are not disposed to put the right of the plaintiff to main- 
tain this action on the ground of a property right in the remains of 
her husband, nor do we think that the discussion is properly placed 
When it is rested exclusively upon that proposition. Irrespective of 
inv claim of property, the right which inhered in the plaintiff, as the 
decedent’s widow, and in one sense his nearest relative, was a right 
to the possession of the body for the purpose of burying it; that is, ta 
perform a duty which the law required some one to perform, and 
Which it was her right, by reason of her relationship to the decedent. 
to perform. That right of possession is a clear legal right, and to 


474 NEW YORK SUPPLEMENT, Vol. 37. [Sup. Ct. 


use the language of Mr. Ruggles in his valuable report, adopted by the 
court, in the Brick Church Case, 4 Bradf. (Sur.) 532, “The right to 
bury a corpse, and to preserve its remains, is a legal right, which the 
courts of law will recognize and protect.” The right is to the posses- 
sion of the corpse in the same condition it was in when death super- 
vened. It is the right to what remains when the breath leaves the 
body, and not merely to such a hacked, hewed, and mutilated corpse 
as some stranger—an offender against the criminal law—may choose 
to turn over to an afflicted relative. If this right exists, as we think it 
clearly does, the invasion or violation of it furnishes a ground for a 
civil action for damages. It is not a mere idle utterance, but a sub- 
stantial legal principle, that wherever a real right is violated a real 
remedy is afforded by the law. A right to vote can in no sense be 
called a pure right of property; it is merely a personal right; vet 
who would now contend that a person obstructing a voter’s right, or 
preventing his voting, would not be, irrespective of any statutory 
enactnient, liable, even if the candidate of the choice of the person 
thus obstructed was elected? Ashby v. White, 1 Smith, Lead. Cas. 
264. Although the precise question involved in this case has not 
been judicially passed upon, so far as we have been able to ascertain, 
in the courts of this state, yet it has been decided in favor of the 
maintenance of the action by the supreme court of Minnesota in the 
case of Larson v. Chase, supra. In the well-considered and well-rea- 
soned opinion of the court in that case, it was held that the right to 
the possession of a dead body for the purposes of preservation and 
burial is a legal right,—one which the law recognizes and protects,— 
and that the violation of that right by an unauthorized and unlawful 
mutilation of the corpse before burial gives rise to an action for dam- 
ages in favor of the surviving wife of the deceased. It is there also 
held that the rule of damages would allow a recovery for mental suf- 
fering and for injury to the feelings occasioned directly by the unlaw- 
ful mutilation, and that although no actual pecuniary loss or damage 
was proven. It is not for us, at this time, to express any opinion 
with respect to the measure of damages in a case of this kind; but 
we are satisfied that the action will lie, and will lie in favor of the 
widow, under the circumstances disclosed by this complaint. 

The judgment overruling the demurrer must be affirmed, with costs. 
All concur. 


(1 App. Div. 907.) 
ISEAR v. DAYNES et al 


(Supreme Court, Appellate Division, First Department. February 21, 1896.) 


1. ACTION—CONSOLIDATION—IDENTITY OF DEFENDANTS. 

Plaintif! began an action in the supreme court on a policy, and made 
all of the underwriters defendants. Previously he had sued two of them 
in the district court on the same policy, and in the supreme court these 
moved to consolidate the two actions. Held, that the defendants in the 
two actions were not the sume, within Code Civ. Proc. § 817, providing 
that, where there are two or more actions in favor of the same plaintiff 
against the same defendant, they may be consolidated. 

e 
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& Same—Stray or TRrIAv. 
In such case the supreme court will, on application, stay the trial of the 
action in the other court. 


Appeal from special term, New York county. 

Action by Sacharize Isear against William Daynes and others 
on a policy of fire insurance. From an order denying their mo- 
tion to consolidate with this action an action pending in the dis- 
trict court against them, and in favor of plaintiff herein, defend- 
ants William Daynes and another appeal. Modified. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, ‘Sd. 


L. J. Langbein, for appellants. 
A. Perry, for respcndent. 


PATTERSON, J. It appeared by the affidavit of the moving 
parties that this action was instituted against 50 defendants, 
among whom were Daynes and Van Der Hoogt. It was brought 
upon a policy of insurance, upon which each of the 50 defendants 
was alleged to be liable severally. The summons was served on 
the defendants Daynes and Van ‘Der Hoogt on the 9th of Novem- 
ber, 1895. It further appears that on the 16th of October, 1895, 
this plaintiff commenced an action in one of the district eourts 
of the city of New York on the same policy of insurance, but 
only against the two defendants on whose behalf the motion how 
under review was made. That motion was to consolidate the 
action pending in the district court of the city of New York with 
this action, and for other relief. The court, at special term, de- 
nied the motion to consolidate, and also denied an application 
made at the same time. under a demand of other relief, to stay 
the trial of the action in the district court until that pending in 
this court shall be tried. The denial of these applications was 
upon the ground of want of power in the court. 

As to the consolidation: Construing the order as meaning the 
want of power under the particular circumstances of this case, 
the action of the court was not erroneous. There can be no doubt 
of the power of this court, in a proper case, to consolidate with 
an action pending in it another which is brought in a district 
court of the city of New York, but the same conditions must ex- 
ist that would authorize a consolidation of actions pending in this 
court, Section 817 of the Code of Civil Procedure provides that 
where two or more actions in favor of the same plaintiff against 
the same defendant, for causes of action which may be joined, are 
pending in the same court, the court may, in its discretion, by 
order, consolidate any or all of them into one action; and sec- 
tion 818 provides that where one of the actions is pending in the 
Supreme court, and another is pending in another court, the su- 
preme court may, by order, remove to itself the action pending 
in the other court, and consolidate it with that pending in the 
Supreme court. But the essential condition of the exercise of 
the power is that the two actions must be against the same de- 
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fendants, as well as on causes of action which may be joined. This 
action now pending in this court is not against the same defend- 
ants as that pending in the district court. The complaint in this 
cause is upon the same instrument, but there are 48 other defend- 
ants, and the demand of the complaint is for a judgment against 
all the defendants for the sum of $2,500, which was the amount 
for which the policy was written in the aggregate. The right 
to maintain such an action against all of the underwriters upon 
the policy seems to be based upon the provision of the Code of 
Civil Procedure by which it is enacted that, where two or more 
persons are severally liable upon the same instrument, they may 
all or any of them be included as defendants in the same action, 
at the option of the plaintiff. Code Civ. Proc. § 454. These under- 
writers are severally liable. Instead of fifty suits, one against 
each, the practice allows one suit against all the parties. After 
the suit in the district court was commenced, the plaintiff elected 
to bring one action against all. It is therefore an action with 
different defendants, and, although a several judgment may be 
obtained against these defendants, it is nevertheless not a suit 
against the same defendants. 

We think the proper practice in this particular case was for the 
defendants to move to stay the trial of the district court action 
until the trial of that in this court. There is abundant power 
in this court to direct such a stay. Cushman v. Leland, 93 N. Y. 
652. And in order that such an application may be made, the 
order to be entered hereon may contain a provision staying all 
proceedings until the hearing and determination of a motion for 
a stay to be made at special term, not exceeding 20 days. 

The order appealed from should be modified by insertion of the 
provision above named, and without costs. All concur. 


(1 App. Div. 346.) 
In re BRONSON, 


(Supreme Court, Appellate Division, First Department. February 21, 1896.) 


TraNnsFER Tax—Bonns AND STOCKS OWNED BY NONRESIDENT. 

Bonds and stocks of local corporations, kept at the domicile of the nuon- 
resident owner, are not within Laws 1802, ¢. 309, imposing a tax on the 
transfer by will of “property within the state,” though testator be a noun- 
resident, 


Appeal from surrogate’s court, New York county. 

Proceeding to compel payment of a transfer tax, under Laws 1892, 
¢c. 3Y9, On property bequeathed by Henry Bronson, deceased. From 
an order of the surrogate aftirming an appraisement and determina- 
tion of a transfer tax, the executors and legatees appeal. Reversed. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY. 
WILLIAMS, and PATTERSON, JJ. 


Howard Mansfield, for appellants. 
Emmet R. Olcott, for respondent. 
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VAN BRUNT, P. J. The decedent, Henry Bronson, prior to his 
death, had his domicile in the city of New Haven, in the state of Con- 
necticut, where he died on the 26th of November, 1893. At the time 
of his death he owned bonds issued by railroad corporations incorpo- 
rated ander the laws of New York, and stocks of various corporations 
incorporated under the laws of New York. All the bonds and the 
certificates for all the stock in question had been, and at the time of 
the decedent’s death were, in his possession, at his domicile. He left 
a will by which he bequeathed these bonds and stock to residents of 
the state of Connecticut; and all the bonds and stock in question were 
formally transferred, before the initiation of these proceedings, to the 
residuary legatees, by the executors. This proceeding was begun to 
compel the payment of a transfer tax on all the property in question, 
under the provisions of chapter 399 of the Laws of 1892. The impo- 
sition of the tax was contested by the executors and residuary lega- 
tees on the ground that none of said bonds and stocks were properly 
subject to a transfer tax in the state of New York, since the bonds 
and certificates of stock were all at the time of decedent’s death, and 
for some time had been, in the state of Connecticut, where the dece- 
dent had his domicile. The appraiser appointed by the surrogate to 
appraise the property in question made his report, appraising the value 
of the stoclss and bonds; and by a subsequent order the interest of 
the beneficiaries was determined, and the tax fixed. From this or- 
der the executors and legatees appealed to the surrogate, and the sur- 
rogate affirmed the order fixing the tax, and from the order thereupon 
entered this appeal is taken. 

The statute above referred to imposes a tax upon the transfer of 
any property, real or personal, beyond a certain value—First, when 
the transfer is by will, or by the intestate laws of this state, from 
any person dying seised or possessed of the property while a resident 
of the state; and, second, when the transfer is by will or intestate 
law, of property within the state, and the decedent was a nonresident 
of the state at the time of his death. The want of power of this 
state to tax personal property, under the circumstances above men- 
tioned, so far as the bonds are concerned, does not seem open to ques- 
Hon since the decision of the United States supreme court in the Case 
of State Tax on Foreign-Held Bonds, 15 Wall. 300-308. It was there 
held that the bonds issued by a railroad company are undoubtedly 
property, but property in the hands of the holders, not property of the 
obligors, and that, so far as they are held by nonresidents of the 
state, they are property beyond the jurisdiction of the state. It is 
urged, however, upon the part of the respondent, that there may be a 
difference between the character of property in bonds and of that in 
certificates of stock, and that it was held in Re James, 144 N. Y. 12, 
v8 N. E. 961, that the share certificates which a testator holds repre- 
sent the interest which he possesses in the corporation which issued 
them, and the legal situs of that species of personal property is where 
the corporation exists, or where the testator has his domicile. It was 
not necessary, in the case cited, to determine which was the legal situs 
of the personal property, because the testator was a native of Great 
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Britain, and the stocks and bonds in question were stocks and bonds 
of foreign corporations. The court recognized the fact that the situs 
of property such as certificates of stock and bonds was not governed 
by the fact that such certificates and bonds were physically within 
this state. In that case the certificates and bonds were at the time 
of the death of the testator in this state; and it was held that they 
were not property in this state, within the meaning of the act, and 
could not properly be included in the testator’s estate here, for the 
purpose of taxation under the act. In the case of Enston’s Will, 112 
N. Y. 174, 21 N. E. 87, this rule was recognized; the court saying 
that such property as stocks, bonds, and other choses in action, at- 
tends the owner, and has its situs at his domicile, unless there is some- 
thing in the policy of the statute, or its language, which shows a dif- 
ferent legislative intent. In Re Romaine, 127 N. Y. 80, 27 N. E. 759, 
it was held that the personal property of a nonresident, invested or 
habitually kept by him in this state, is subject to taxation under the 
collateral inheritance tax law. In Re Swift, 137 N. Y. 77, 32 N. E. 
1096, and in Re Merriam’s Estate, 141 N. Y. 479, 36 N. E. 505, the tes- 
tator was a resident of the state; and it was held that certain per- 
sonal chattels without the state, in the one case, and the stocks of 
foreign corporations, in the other case, should be included in the ap- 
praisement of the estate for the purpose of taxation; “the decision in 
each case,” the court say in Re James, above cited, “of course, resting 
upon the theory that the legal situs of the personalty should be re- 
garded as at the owner’s domicile.” A consideration of the rules laid 
down by the court in the cases cited indicates clearly that no distinc- 
tion is made between the stocks of corporations and the bonds of such 
corporations, in respect to the rule that the domicile of the owner 
fixes the place of taxation where the securities are kept at the domi- 
cile of the owner. 

We are of opinion, therefore, that the orders appealed from should 
be reversed, with costs and disbursements. All concur. 


(1 App. Div. 504.) 
PEOPLE ex rel. LEE v. WARING. Commissioner. 


(Supreme Court, Appellate Division, First Department. February 21, 1896.) 


MuNICcIPAL CORPORATIONS—DISMISSAL OF EMPLOYES—CIVIL SERYICE LAWS. 

Laws 1892, ec. 269, amending the consolidation act by adding thereto 
section 704+b (which authorizes the commissioner of street cleaning to dis- 
miss a member of the uniformed force on satisfactory evidence of certain 
offenses), iS a special act, nd is not restricted by Laws 188s, e@. 119, § 1 
(Which provides that no person holding a position in a city in this state. 
who is an honorably discharged Union soldier, shall be removed, except 
for cause shown, after a hearing), nor by its amendments, including sel- 
diers of the Mexican war and past members of the volunteer fire depart- 
ment, though the last amendment was enacted after said chapter 269 be- 
came a law. 


Certiorari by Albert M. Lee to review the action of the commis- 
sioner of the department of street cleaning, disinissing relator 
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from his position as assistant foreman of the department. Dis- 
missed. 

The relntor was appointed June 6, 1SS9, and continued to hold the position 
until June 8, 1895, when he was dismissed. He was an honorably discharged 
soldier who had served in the Union army during the war of the Rebellion. 
He was not appointed for a detinite term, and his dismissal was not for 
cause shown after hearing had. The respondent claimed the right to dis- 
miss the relator under chapter 269, Laws 1892, commonly known as the 
“New York Street-Cleaning Act,” aimendatory of the cousolidation act, with- 
out complying with the ‘Veteran Act,” so called, being chapter 119, Laws 18ss, 
as amended by chapter 577, Luws 1892. If the latter act protected the re- 
lator from dismissal, except as therein provided, then he was improperly re- 
moved, because, concededly, the provisions of that act were not complied with. 


Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, Ju. 


Charles Blandy, for relator. 
James M. Ward, for respondent. 


WILLIAMS, J. By the “Consolidation Act,” so called (chapter 
410, Laws 1882), the department of street cleaning was recognized 
as one of the departments of the city. By section 705 of that 
act, the commissioner of street cleaning, as head of a department, 
had power to appoint and remove, at his pleasure, all clerks, 
laborers, and other employés in his department. No restriction 
was placed by the legislature upon the power to remove or dis- 
miss honorably discharged soldiers, until the passage of chapter 
119 of the Laws of 1888, which provided: 

“Section 1. No person holding a position or appointment in any city or 
county in this state, receiving a salary from such city or county (unless he 
has been appointed for a definite term), who is an honorably discharged 
soldier, sailor, or marine having served as such in the Union army or navy, 
during the war of the Rebellion, shall be removed from such position ex- 
cept for cause shown after a hearing had,” etc. 


This act was amended by chapter 67, Laws 1890, so as to cover 
those who had served in the Mexican war, and was again amended 
by the chapter in question (577, Laws 1892), so as to cover those 
who had served in the volunteer fire department, and so as to ex- 
clude those who had served in the Confederate army or navy. 
In other respects, the law has been the same from the time the 
original act was passed in 1888. It will be seen, therefore, that 
When the street-cleaning act of 1892 (chapter 269) was passed, 
there was on the statute books the act of 1882 (chapter 410), creat- 
ing the department of street cleaning, which contained a pro- 
vision conferring on the head of the department the power of ap- 
pointment and removal at pleasure, and the so-called “Veteran 
Act” (chapter 119, Laws 1888), as amended in 1890 (chapter 67). 
This street-cleaning act was a special act reorganizing the depatt- 
ment, It related to a particular subject, and gave to the head of 
the department special power to enable him adequately to effect 
the purpose for which the act was passed. It was necessary to 
give the commissioners substantially full power of removal in the 
case of common laborers. The force was divided into two dis- 
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tinct classes, the clerical force and the uniformed force; and the 
relator belonged to the uniformed force. By this act it was pro- 
vided (section T04b): 


“Yhe cominissioner of street cleaning shall have power, in his discretion, on 
evidence satisfactory to him that a member of the uniformed force has been 
guilty of any legal or criminal offense, or negligence of duty, violation of 
rules, or neglect or disobedience of orders, or incapacity, or absence without 
leave, or conduct injurious to the public peace or welfare, or immoral conduct 
or any breach of discipline to punish the offending party by forfeiting or with- 
holding pay for a specified time, suspension, without pay during such sus- 
pension, for a period not exceeding thirty days, or by dismissal from the force, 
but no more than thirty days pay or salary shall be forfeited or deducted for 
any offense.” 

This act was intended to provide for a particular work in re- 
spect to which the legislative regulations were particular and 
precise. The veteran act was general, providing for dismissal 
only, and not for a scheme of discipline and punishment to se- 
cure effective service by the employés. The intention of the legis- 
lature in enacting chapter 269, Laws 1892, must have been to 
take the uniformed force out of the provisions of the veteran act 
as it then existed. The power of dismissal provided in the act 
(chapter 269, Laws 1892) was not intended to be hampered or 
qualified by the veteran act then existing. The scheme of the 
reorganization and discipline and control of the uniformed force 
could not be carried out effectually unless the power given by 
section 704b was left in full force, and uncontrolled or limited by 
the veteran act. If such was the intention of the legislature 
when it passed chapter 269, Laws 1892, certainly no change of 
intention could be inferred or deduced from the amendment of 
the act (chapter 577, Laws 1892). This amendment took effect 
only a few days less than a month after chapter 269, Laws 15892. 
But, more than this, it is a familiar rule of construction that, 
when a general act of the legislature conflicts with a special act, 
the special act is not deemed to be repealed by implication. 
Brown vy. Duane, 60 Hun, 102, 14 N. Y. Supp. 450; People v. 
Lathrop, 142 N. Y. 113, 36 N. E. 805. 

We are of the opinion that the relator was not protected from 
dismissal by the “Veteran Act,” so called, but that the respondent 
had power, under the street-cleaning act, in his discretion, and on 
evidence, satisfactory to himself, of neglect of duty, disobedience 
of orders, etc., which he alleged, to punish relator by his dismiss- 
al from the force, which he did do. No particular species of 
evidence is required under the act. It is only required to be 
satisfactory to the head of the department. The respondent re 
turns that the deputy commissioner recommended, in writing, 
that the relator be dismissed, on certain charges and specifica- 
tions, and that he believed the charges and specifications were 
true, from the information he received. This was sufficient, with- 
in the provisions of the act. 

Our conclusion is that the respondent had power to dismiss the 
relator, and that the writ should be dismissed, with costs. <All 
concur. 
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(1 App. Div. 571.) 
PEOPLE ex rel. KARLSIOE v. KARLSIOE. 


(Supreme Court, Appellate Division, First Department. February 21, 1898.) 


L Foreign DivoRCE—EFFECT IN NEW YORK. 

A decree of divorce obtained by a husband in another state, where he 
bad acquired a residence after abandoning bis wife, aud leaving her in- 
New York, she having uo knowledge of the action or of bis residence, and 
having never been asked to share his domicile tn that state, {s void, and 
is no defense to the husband’s prosecution on the ground of abandonment 
under the statute. 


® SamE—ABANDONMENT OF FAMILY—EVIDENCRE. 
On trial of a husband for abandoning bis wife (Code Cr. Proc. § 899, 
subd. 1), defendant may show by cruss-examiuation of his wife, who is 
complainant, or other testimony, her tinuncia) circumstances. 


Appeal from court of general sessions, New York county. 

William Karlsioe, on complaint of his wife, Agnes Karlsioe, was 
convicted of being a disorderly person, in having abandoned his 
family, and appeals. Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


Mugh O. Pentecost. for appellant. 
George W. Lyons, for respondent. 


BARRETT, J. The defendant was convicted by a police magis- 
trate of being a disorderly person, in having abandoned his wife and 
child, without adequate support, and having left them in danger of 
becoming a burden upon the public, and having neglected to provide 
for them according to his means. Code Cr. Proc. § 899, subd. 1. 
This conviction, upon a further hearing, was reaffirmed by the court 
of special sessions, and the judgment of the latter court was affirmed 
by the court of general sessions. From this latter judgment the de- 
fendant appeals. 

The defendant complains that the special sessions rejected a de- 
cree of divorce which he claimed to have obtained in the state of Ken- 
tucky, This decree was properly rejected. Thé Kentucky court was 
without jurisdiction of the person of the present complainant, and the 
decree was therefore void under the rule laid down in the cases in this 
state. The complainant was never in the state of Kentucky, never 
appeared there, and had no notice of the divorce proceedings. In 
fact, she knew nothing about them. Prior to his going to Kentucky, 
the defendant had been arrested here several times for the abandon- 
ment of his wife. Upon his third arrest he was paroled by the police 
Justice. He promised to appear subsequently, but failed to do so. 
That was the last the complainant saw of him. As she says, he ran 
away. She was asked where he went. and her reply was that she did 
hot know, but that she heard afterwards that he went to Kentucky. 
He undoubtedly went there to relieve himself, as he hoped, from fur- 
her coercive proceedings here, by quietly severing the marriage tie. 
It is needless to say that, under the well-settled law of this state, he 
failed in his purpose. People v. Baker, 76 N.Y. 78; O'Dea v. O'Dea, 
101 N.Y, 23,4. N. E. 110; Cross v. Cross, 108 N.Y. 628. lo N. EL 333; 
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De Meli v. De Meli, 120 N. Y. 485, 24 N. E.996; Williams v. Williams, 
130 N. Y. 193,29 N. E.98. 

The effort to bring the case within the principle of Hunt v. Hunt, 
(2 N. Y. 217, is futile. The Kentucky domicile of the husband, even 
if genuine, was not here the domicile of the wife. Owing to his mis- 
_conduct, she was clearly entitled to maintain her independent domi- 
cile in this state. He never, in good faith, offered her a home in Ken- 
tucky, and his purpose throughout has plainly been to get rid of her 
and of his marital obligations. 

If this were the only question in the case, we would have no hesi- 
tation in affirming the judgment. Unfortunately, however, the spe- 
cial sessions erred to the defendant’s prejudice in shutting out compe- 
tent testimony which might well have affected the judgment. The 
prosecution proved, by the direct testimony of the complainant, the 
abandonment and her poverty. But the defendant was not permitted 
to disprove these essential facts, either upon the complainant’s cross- 
examination or by independent testimony. The complainant testified 
that she had no income or means of support. It was sought upon 
cross-examination to shake this testimony, but every question tending 
in that direction was excluded. We do not mean to suggest that an 
affirmative answer to the numerous questions which were propounded 
to her, and ruled out, would necessarily have absolved the defendant. 
They would not have absolved him had they simply disclosed the fact 
that others had charitably kept the complainant out of the workhouse, 
or the fact that she herself had put off the evil day by her own exer- 
tions. But they might have entirely disproved her direct testimony. 
and have shown that she was not poor; that she had ample means of 
support; and that she was not in least likely to become a burden upon 
the county. They might have shown, indeed, that she was amply pro- 
vided for, and that her circumstances were far better than her hus- 
band’s. The questions were properly framed with a view to eliciting 
such facts, and it was a violation of the defendant’s rights to exclude 
them. The court also erred in excluding testimony to disprove the 
abandonment, and tending to show that the complainant had refused 
to live with the defendant; that he had offered her a home; that he 
had asked her to come and live with him; and that she declared she 
would not live with him in any place he might provide. It is impos- 
sible to sustain a judgment of conviction where the accused has thus 
been deprived of his legal rights, and where substantially everything 
save the complainant's story of her wrongs has been treated as irrele 
vant. | 

The judgment must be reversed. Al] concur. 


In re O'BRIEN’S ESTATE. 
(Supreme Court, Appellate Division, First Department. February 21, 1896.) 
DESCENT AND DISTRIBUTION—NEXT OF KIN—EVIDENCE. . 


Where the identity of an intestate, as being the grandaunt of petitioner 
claiming to be next of kin, was in question, and witnesses, who knew 
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intestate both in Ireland and in the United States, testified as to the busi- 
bess in Which she was engaged, the localities in Which it was prosecuted, 
and the different names by which she was known, and stated that the 
mother of petitiuner was a niece of intestate, and came from Lreland at 
intestate’s request, and wus for a time in her employ, such identity was 
shown by satisfactory evidence. 


Appeal from surrogate’s court, New York county. 

Petition by Lizzie Thorp, as grandniece and only next of kin 
of Annie O’Brien, or Larkin, deceased, intestate, for the assets of 
the estate of decedent, which had been paid by the public ad- 
ministrator into the treasury of the city of New York. From a 
decree in favor of petitioner, the comptroller of the city of New 
York appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 

C. A. O’Neil, for appellant. 

B. Metzger, for respondent. 


PATTERSON, J. This is an appeal from a decree of the sur- 
togate of the county of New York, by which it was adjudged that 
vue Lizzie Thorp, the petitioner, was the only surviving next of 
kin of one Annie O'Brien, or Larkin, who died intestate in the 
vity of New York in the month of September, 1889. It appeared 
that the public administrator of the city and county of New York 
Was granted administration upon the estate of the intestate; that 
he collected the assets, and paid them into the treasury of the 
city of New York, as required by law. In July, 1893, this peti- 
tioner made application to the surrogate, claiming to be a grand- 
nice and the only next of kin of the intestate, and asserting her 
right as such next of kin to the moneys on deposit to the credit 
of the estate, as above referred to. Citations were issued to 
various parties, including the public administrator and the comp- 
roller of the city of New York; and upon the return of the citations, 
by an order of the surrogate, a referee was appointed to take 
proof of the rights and interests of the petitioner, Lizzie Thorp, 
and any other person or persons, in the property, credits, chattels, 
and moneys belonging to the said estate of Annie O'Brien, or 
Larkin, deceased, and to report the same. The referee performed 
the duty imposed upon him, and has made a very elaborate report, 
tontaining an analysis of the evidence before him, and that report 
has been confirmed by the surrogate. 

There are two questions of fact presented by the record, and 
the first relates to the identity of the intestate, Annie O'Brien, 
as being the same person claimed by the petitioner to have been 
her grandaunt. It was proven by two witnesses who knew Annie 
O'Brien in Ireland, in her childhood, that her maiden name was 
Ann Cody; that she came to the United States, settled in the city 
of New York, and there became notorious as a person engaged in 
keeping disreputable places of resort in the lower part of the 
(ty. It is shown by some of the witnesses that she went by the 
hame of “Red Ann”; and it is also stated that she was known 
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by the additional sobriquet of “Red Liza,” and that she also as- 
sumed the names of Whitney and of Smith. One of the witnesses 
who knew her in Ireland also recognized her in New York, saw 
her frequently for many years, and knew her by the several names 
above mentioned. The testimony shows that there was but one 
person in and about Water and Dover streets who kept places 
of resort of the character referred to and who was called “Red 
Ann.” There was also proof before the referee that the petition- 
er's mother was a niece of Ann O'Brien, or Larkin, and that she 
came here from Ireland, having been sent for by her aunt, and 
that for a time she acted as cook for the O'Brien woman, but 
left her, being disgusted with her surroundings. The testimony 
was sufficient to justify the referee in the conclusion at which he 
arrived concerning the relationship existing between the «unt 
and the niece. There is some discrepancy in the testiinony as 
to the precise places of residence of the intestate at various times. 
but her identity was sufficiently established. It was stated by 
sume of the petitioner’s witnesses that she kept a place of re 
sort called “Boatman'’s Hall.” It was undoubtedly proved that 
that place was not kept by her, but by one Miller. But there is 
testimony to show that the place kept by “Red Ann,” although it 
had a distinct sign with another name, was, nevertheless, called 
“Boatman’s Hall.” We do not think that there can be any fair 
doubt that the intestate was shown by satisfactory evidence to 
have been the grandaunt of the petitioner. 

The other question of fact related to the establishment of the 
petitioner's claim that she was the only next of kin. The intestate 
wus married, but had no children, and her husband predeceased 
her. It was proven that she had but one sister, whose name was 
Margaret Cody, who married one Collins in Ireland. Margaret 
Collins had but one child, Bridget Collins. This Bridget wa: 
the same person referred to as having been brought to this coun 
try from Ireland by the intestate, and with whom ghe lived awhil« 
as cook. Bridget Collins married one Thorp, who was the fathe. 
of the petitioner. Many children were born to the Thorps, all o. 
whom were dead at the time this intestate died, except three,— 
the petitioner and her two sisters. As these three Thorp childrei 
survived the intestate, eacl was entitled to one-third of her per- 
sonalty. The surrogate, in his decree, has recognized and give: 
enforcement to the rights of the three children by awarding to 
this petitioner one-third of the personalty absolutely, and yivin: 
to her in a representative capacity, as administratrix of the es. 
tates of her deceased sisters, the two other shares, to be held iu 
equal parts. 

The case presenting merely questions of fact, and we concur. 
ring in the conclusion at which the surrogate arrived, the decree 
must be aflirmed. We are compelled to say that we see no merit 
in the appeal whieh has been taken by the comptroller, and there- 
fore no costs are awarded him on this appeal. All concur, 
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PEOPLE ex rel FRIEL v. EXCISE COMMISSIONERS OF POUGH- 
KEEPSIE. 
(Supreme Court, Appellate Division, Second Department. February 18, 1896.) 
Liqtor LickNsE~REVOCATION. 

Under Laws 1892, c. 401, § 28, subd. 4, providing that a board of excise 
may revoke a license if the licensee perinits a woman, not a member of 
his family, to sell liquors on the licensed premises, they cannot revoke his 
license because a woman sold liquors on the premises, without showing 
that she sold with his permission, or was not a member of his family, 
or without notice to him of cumplaint or bearing. , 


Certiorari by Henry W. Friel to review the determination of the 
commissioners of excise of Poughkeepsie, revoking relator’s license. 
Determination annulled. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


W. L. De Lacy, for relator. 
Hackett & Williams, for respondent. 


PER CURIAM. It appears by the return in this proceeding that 
on May 1, 1895, a license to sell ale and beer was granted to the re- 
lator, Henry W. Friel; that thereafter one Kate Mixture was con- 
victed before the recorder of Poughkeepsie of the offense of selling 
beer on Sunday at Friel’s place of business; that upon being advised 
of that conviction by the recorder, without notice to Friel, or any hear- 
ing, the commissioners revoked his license. To sustain the action of 
the commissioners, the court is referred to subdivision 3, § 28, c. 401, 
Laws 1892, which is as follows: 

“A board of excise may revoke any license granted by it in either of the 
following cases: * * * Jf the licensee shall during the term of bis license 
permit any girl or woman, not a member of his family, to sell or serve upon 
the licensed premises auy strong or spirituous liquors, wines, ale or beer.” 

There is nothing in the return to show that the act of Kate Mixture 
was done with the permission of the relator, or that she was not a 
member of his family. Nor was her act one which, under section 27 
of the act cited, worked an iinmediate revocation of the license. The 
return does not, therefore, show facts sufficient to sustain the deter. 
mination of the commissioners. It was essential to their determina- 
tion that the sale of which Kate Mixture was convicted should have 
heen shown to have been with the permission of Friel, and that she 
Was not a member of his family. We do not find in the law any pro- 
Vision that the license could be revoked upon the conviction of any 
person other than the licensee for a sale on Sunday; and, to warrant a 
revocation for such sales, there must be two convictions. Subdivision 
b.§ 28. We are also of the opinion that the relator was entitled to 
notice of the application to revoke his license, and to be heard in op- . 
}sition thereto. The application to revoke his license was for an act 
done by another with his permission. Upon that complaint he was 
certainly entitled to a hearing. The determination appealed from 
must be annulled, with costs. 

Determination annulled, with $10 costs and disbursements, 


4 
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(1 App. Div. SSS.) 
- NIAGARA GRAPE MARKET CO. v. WYGANT. 


(Supreme Oourt, Appellate Division, First Department. , February 21, 1896.) 


ATTACHMENT—PRIORITY. 

Code Civ. Proc. § 697, provides that, where two or more warrants of at- 
tachment against the same defendant are delivered to the sheriff of the 
same county to be executed, their respective preferences are the same as 
in case of two or more executions. Section 1406 provides that, in the 
case of two or more executions, that one has preference which is first 
delivered to the sheriff. Held, that a warrant of attachment delivered 

» to the sheriff after the delivery of a copy of one previously issued in an- 
other action against the same defendant, the original of which was re 
tained by the judge by whom it was issued until after such second war- 
rant was delivered, was entitled to preference over the one the copy of 
which was first delivered. 


Appeal from special term, New York county. 

Action by the Niagara Grape Market Company against Dennis M. 
Wygant. From an order awarding to a warrant of attachment in 
favor of plaintiff preference over one in favor of Charles Hertzog 
and another, composing the firm of Hertzog Bros., both warrants 
being against defendant, Hertzog Bros. appeal. Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


George Flammer, for appellants. 
J. J. Townsend, for respondent. 


RUMSEY, J. The opposing parties upon this appeal) claim under 
separate warrants of attachment against the defendant, and the ap 
peal is taken from an order awarding to the warrant sued out by 
plaintiff priority over one procured by the firm of Hertzog Bros. 
who are the appellants. The facts are not in dispute. The war- 
rant of the Hertzogs was granted by a judge on the evening of De- 
cember 3d. On the morning of the 4th of December, at an early hour, 
the plaintiff caused an application for a warrant of attachment to be 
made to a justice of this court, at his house. The papers were pre: 
sented to the justice by a servant. The warrant was signed by the 
judge, and the papers were handed by the servant to the plaintiff's 
messenger, who examined them, and, noticing that the original war- 
rant was not among them, asked for it, but was told that the judge 
had kept it. In fact, the judge had retained it by mistake, intending 
to keep the original bond, that he might cause it to be filed, but keep- 
ing the warrant instead. The young man went away with the papers 
which had been handed to him, which did not include the original 
warrant of attachment. At9o ‘clock, the hour at which the sheriff's 
office was open, the bearer of each set of papers made his appearance. 
The plaintiffs attorney presented to the sheriff the papers upon 
which the application for his warrant had been made, with a copy 
of the warrant, which was marked No. 1. The warrant of Hertzog 
Bros. was next received, and marked No. 2. Both were received at 
the same time, and so stamped. The original warrant in plaintiff's 
action, Which was then in the hands of the judge, was procured from 
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him, and handed to the sheriff during the day. There is no doubt 
that the warrant was actually signed by the justice, and the failure 
to deliver the original warrant was a mere mistake. Upon this state 
of facts, the court directed the sheriff to award preference and priority 
to the warrant of attachment issued in plaintiff’s action over the 
warrant issued in the action in which Hertzog Bros. are plaintiffs, and 
from that order this appeal is taken. 

It might, perhaps, be sufficient to say that, as no levy is shown to 
have been made, and it does not appear that it will be made, or that, 
when made, the property will not be sufficient to pay the amount of 
both warrants, the order is prematurely made. But to reverse it 
upon that ground would leave the same question to arise upon the 
distribution of the fund, and therefore we have concluded to examine 
the merits. 

The law says that, when two or more warrants of attachment 
against the same defendant are delivered to the sheriff of the same 
county, to be executed, their respective preferences are the same as 
where two or more executions against the same defendant are de- 
livered to the sheriff of the same county. Code Civ. Proc. § 697. In 
the case of two executions, that one has preference which is first 
delivered to the sheriff. Code Civ. Proc. § 1406. But the warrant 
delivered must be one on which the sheriff can act, because, if it is 
incomplete, or invalid for any reason, so that he cannot proceed upon 
it md make a valid levy, the plaintiff can acquire no rights under it, 
and, of course, can have no lien by virtue of it. The sheriff could 
not act upon the copy of the warrant which the plaintiff delivered 
to him. If there had been nothing else, no one would claim that 
any rights could be acquired under it, as aguinst an original warrant, 
which the sheriff afterwards received, to be executed. But it is said 
that there was an original warrant, only, instead of having been 
delivered to the sheriff, it was kept by the judve who had signed it. 
and was not, in fact, delivered by him to anv one. The question 
is then presented whether the failure to deliver the warrant was 
fatal to its validity. The fact that the failure to deliver was caused 
by the mistake of the judge docs not affect the case. When the party 
Claims a right in an action at law, he is bound to make it appear 
that the officer through whose act the right comes into existence has 
jurisdiction to act; and, if jurisdiction depends upon a valid process, 
it must be shown to have existed. To create such a process, it must 
have been fully completed. While the application for it is still sub 
Judice, it has, of course, no force. Neither has it, after the officer 
has decided the case and concluded to grant it, until he has ex- 
pressed that conclusion by some act which brings the writ into ex- 
istence. Especially is this so where, as in this case, there had been 
ho service of the summons, and there was jurisdiction only by the 
granting of the warrant under section 416 of the Civil Code. To the 
completion of such an act, it is, we think, necessary, not only that 
the manual signing should have taken place, but that the warrant 
80 Signed should have been by the judge actually delivered to the 
party, or the officer whose duty it is to execute it. So long as he 
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still has actual control over it, so that he may recall it, it cannot 
be said to have a complete existence. The right of the party to have 
it has not been finally decided. To hold otherwise would be pro- 
ductive of grave inconveniences, and would make the rights of par- 
ties to depend upon mere recollection or doubtful inferences, instead 
of some certain and precise thing, about which there could be no 
question. It is quite true that it has been held that a party to an 
action has been held bound to obey an injunction, although the writ 
had not been actually issued, if he had notice that the court had 
determined to grant it. Hull v. Thomas, 3 Edw. Ch. 236. But in 
such cases the court had already obtained jurisdiction of the person 
of the defendant, and the order was made upon a hearing, and as a 
proceeding in the cause. People v. Rice, 144 N. Y. 249, 260, 39 N. E. 
88. But here there is no jurisdiction until the warrant is granted, 
and it is not granted until] it has been delivered by the judge, with 
the intention that it shall become operative. The case of Burdick v. 
Green, 18 Johns. 14, is not in point. The question presented there 
was whether the capias was issued, so as to take the case out of 
the statute of limitations. The law required that the writ should 
be issued before the six years expired. It had been sued out and 
forwarded to the sheriff to serve. The court held that was sufh- 
cient to take the case out of the statute. The question whether ju- 
risdiction had been acquired did not arise. 

It is not necessary to consider the matter further. For the rea- 
sons above stated, the order must he reversed, with $10 costs and 
disbursements, and the motion denied, with $10 costs to the appel- 
lant. AJ] concur. 

(1 App. Div. 577.) 

PEOPLE ex rel. KIEBRICK v. ROOSEVELT et al., Commissioners. 

(Supreme Court, Appellate Division, First Department. February 21, 1896.) 


POLICEMEN—DISMISSAL— EVIDENCE NOT PRESENTED ON HEARING. 

Where the record of a police ofticer was not introduced on his trial before 
the commissioners, and the officer had no opportunity to explain it, it is 
error to consider it, in connection with the evidence, on the question of 
his guilt. 


Certiorari by Jacob Kiebrick to review the proceeding of Theodore 
Roosevelt and others, commissioners of the police department of the 
city of New York, resulting in the dismissal of relator from the police 
force of the police department of said city. Proceeding annulled. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 

Tierney & Halsey, for relator. 

Fraucis M. Scott, for respondents, 


BARRETT, J. The respondents, in their return, specifically state 
that, after the relator’s trial had ended, they considered his record 
upon the question of guilt. It was upon “due consideration ” (so 
they say) of this record, in connection with the testimony, that they 
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determined that he “was guilty as charged.” This was clearly erro- 
neous. People y. French, 119 N. Y. 505, 23 N. E. 1061; People v. 
MacLean, 57 Hun, 141, 10 N. Y. Supp. 803. The record was not in- 
troduced upon the trial, and the accused had no opportunity of ex- 
plaining it. It was read and considered in his absence and without 
his knowledge; and certainly it was highly prejudicial, for there was 
a close question of veracity between the relator, the relator’s wit- 
nesses, and the complaining witness, It may well be that, notwith- 
standing the numerical preponderance of testimony upon the relator’s 
side, this record turned the scale. If the record should be treated 
as the knowledge of the commissioners, in that it is part of the 
records of the department, still it was improperly considered, for, 
as was said in People v. French, supra, “they may neither act upon 
their own knowledge nor supplement the evidence with their own 
knowledge.” 

The proceedings had should be annulled, and the relator reinstated, 
with $50 costs and disbursements. All concur. 


PEOPLE ex rel. HOGSETT v. ROOSEVELT et al., Commissioners. 
(Supreme Court, Appellate Division, First Department. February 21, 1898.) 


Certlorari by Thomas J. Hogsett to review the proceedings of Theodore 
Roosevelt and others, commissioners of the police department of the city of 
New York. resulting in the removal of relator from the police force of the 
police department of said city. Proceeding annulled. 

Argued before VAN BRUNT, P. J., aud BARREST, RUMSEY, WILLIAMS, 
and PATTERSON, JJ. . 


Tierney & Halsey. for relator. 
Francis M. Scott, for respondents. 


BARRETT, J. The questious in this case are the same as those in People 
vy. Same Defendants, 37 N. Y. Supp. 458; and the result must be the same as 
was reached there. 

The proceedings had should be annulled, and the relator reinstated, with 


$50 costs and disbursemeuts. AJ] concur. 


(lo Mise, Rep. 605,) 
NEW JERSEY & P. CONCENTRATING WORKS vy. ACKERMANN et al. 


(Supreme Court, Special Term, New York County. February, 1896.) 


l. INsonaNck—Restrictions as TO Surts—Pusiic Portcy. 
The stipulation in a policy, on which 100 insurers are severally liable 


fora hundredth part of the insurance, that the assured shall not sue more 
than one of the insurers at one time, is against public policy, though it 
is further provided that a final decision in any such action shall be de- 
cisive of insured’s claim aguivst each of the insurers, 
% SAmE—LIMITATION. 
A condition in a policy, on Which many insurers are severally liable for 
& certain amount of the insurance, that no action shall be brought on it 
after three years, is sufficiently complied with by action being brought, 
apd some of the insurers served with process, Within that time; the 
policy having contained a further condition, which, though void as against 
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public policy, provided that action should be brought against only one of 
the insurers, and that final decision in such action should be decisive of 
insured’s claim against the other insurers. 


Action by the New Jersey & Pennsylvania Concentrating Works 
against Charles F. Ackermann and others. Plaintiff demurs to the 
answer. Sustained. 


A. Walker Otis, for plaintiff. 
Julien T. Davies, for defendants. 


BEEKMAN, J. On June 8, 1892, in consideration of a premium 
of $500 paid to the defendants, the latter issued and delivered to 
the plaintiff their policy of insurance, whereby they insured it for 
one year “against all liability arising from accidental bodily injury 
or loss of human life caused to an employé or emplovés of the 
assured at the place or places mentioned in the application, and sit- 
uated at Ogden, Sussex county, New Jersey, or elsewhere in the serv- 
ice of the assured.” The policy further provided that the aggregate 
liability should not exceed $5,000 for any individual injured or killed, 
and should not exceed $25,000 for any number of individuals injured 
or killed at one time. The underwriters are 100 in number, each 
insuring “as a separate underwriter * * * for himself, and not 
one for the other”; and the extent of the liability of each is defined 
in the following stipulation: “The liability of each of the under- 
writers, and the amounts insured by him, shall be the hundredth part 
of the aggregate amounts insured hereunder;” and at the end of the 
policy, in the clause which reads as follows: “Each of the present 
subscribers, as a separate underwriter, binds himself severally, and 
not jointly with any other, for the true performance of the premises 
for the amount expressed to be insured by him.” 

The following conditions are involved in the questions raised by the 
demurrer: 


“(4) No action shall be brought upon this policy {n any court after three 
years from the time when the accideut occurred upon or by reason of which 
the cause of action accrues, unless at the expiration of said time some suit 
brought by the injured person, or by bis legal representatives, be then pend- 
ing against the assured, in which case an action may be brought within six 
months after the termination of such suit, and not later.” ° (9) The assured 
stipulates that suit shall not be brought or maintained upon any claim aris- 
ing out of the present insurance against more than one of the underwriters at 
one time, nor in any court other than the highest court of original jurisdic- 
tion, and that a final decision in any suit so brought shall be decisive of bis 
claim against each of the underwriters; and, in consideration of such stipu- 
lation, each of the underwriters hereto Waives any limitation as to costs. and 
agrees to abide by the event of any such suit, and authorizes the attorneys 
to pay to the assured, out of any of the funds in their hands, the amount due 
under this policy. Ikach of the underwriters also hereby authorizes the attor- 
nevs to receive and admit service of process for him in any suit brought as 
aforesaid.” 


Certain of the defendants have interposed a joint answer to the 
complaint; setting up, among others, the following defenses: 


“And for a second separate and distinct defense these answering defendants 
allege that, in and by the policy set forth in the answer. the plaintiff stipu- 
lated that suit would not be brought or maintained upon any claim arising 
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out of said policy against more than one of the underwriters at one time, 
and that in and by the said policy the said stipulation was made a condition 
thereof, and the insurance thereby given was made subject thereto, and that, 
in Violation of the said stipulation and of said terms and conditions of the 
said policy, the plaintiff! has brought this action against more than one of the 
persons who were underwriters, on the policy set out herein, at one time. 
And for a third separate and distinct defense these answering defendants 
allege that, in and by the policy set forth in this answer, it is provided that 
no action shall be brougbt upon said policy, in any court, after three years 
from the time that the accident occurred, upon or by reason of which the 
cause of action accrues; that in and by said policy said provision is made a 
condition thereof, and the insurance thereby given was made subject thereto; 
that the accident upon or by reason of which the cause of action berein is 
alleged to have accrued occurred on the 12th day of August, 1892; that the 
summons and complaint in this action were served upon the defendants Aaron 
H. Rathbone, Frank S. Bond, and Charles F. Ackermann prior to the 12th 
day of August, 1895, but the summons was not served upon the other an- 
swering defendants until after the 12th day of August, 1805. And these de- 
fendants allege that, except as to the said defendants Rathbone, Bond, and 
Ackermann, this action was brought more than three years after the time 
when the accident occurred, upon or by reason of which the cause of action 
herein is alleged to have accrued, in violation of the terms and conditions of 
the said policy.” 

The plaintiff demurs to each of these defenses upon the ground 
that it is insufficient in law, upon the fave thereof. The question 
raised in respect to the second defense involves the consideration of 
the validity of the ninth clause of the policy above quoted. The clause 
in question reveals a purpose to confine litigation under the policy 
to a single action brought against one of the underwriters. As the 
policy phrases it, no suit is to be brought or maintained upon any 
claim arising out of the insurance against more than one of the 
underwriters at one time; and a final decision in any suit so brought, 
iC is declared, shall be decisive of the claim of the insured against 
each of the underwriters. It will be recalled that the liability of the 
underwriters is several, and not joint, and that each is responsible 
only for a definite and separate proportion of the amount of the 
loss, and that, upon the loss being ascertained and liquidated, it 
becomes his duty, and his only, to pay it; and yet, under this stip- 
ulation, he enjovs immunity from the compulsory processes of the 
law until the debt of another under the policy shall have been finally 
determined by the judgment of the court,—that is, until the judg- 
ment has become final by affirmance on appeal, if appeals shall have 
been taken. The object of this is made plain when we consider the 
cope of the requirement that such determination shall be decisive 
of the claim of the insured against each of the underwriters—de- 
Cisive, it will be observed, whether the decision be for or against the 
Insured. Doubtless, where underwriters intend honestly to meet their 
obligations, and to litigate only when they conceive that they have a 
meritorious defense, there is a measure of convenience, suitable to 
both sides, in this economy of legal procedure; but experience hag 
shown that provisions of this character are so frequently used op- 
pressively, and in aid of attempts to shirk the payment of just 
claims, that the courts have come to look with disfavor upon agree- 
ments in any way restricting freedom of access to them; and, while 
arbitration by agreement is recognized, even then the sanction of the 
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law is qualified by the right of a party to withdraw from it at any 
time before the dispute has been finally submitted to the arbitrator 
for decision, irrespective of the fact that the agreement to arbitrate 
may have been based upon a substantial consideration, and the party 
against whom the revocation is made may have parted with rights 
and advantages on the faith of the agreement. People v. Nash, 111 
NV. ¥. 310, 18 N. E. 630. The whole matter is summed up in the 
statement that “no stipulation in the agreement will be sustained, 
either at law or in equity, as defeating this right, so as to prevent 
the parties from having recourse to the courts.” 1 Am. & Eng. Enc. 
Law, 664, and tases there cited. I am not unmindful of the line of 
cases which sustain the binding force of a certain class of stipula- 
tions, by which the contracting parties agree, as a condition precedent 
to liability, that a certain fact shall be determined by arbitration, 
where a dispute arises in respect to it, or that a disputed amount 
shall be ascertained in that manner. The distinction, however, is 
clearly made in the case of President, etc., Delaware & H. Canal 
Co. vy. Pennsylvania Coal Co., 50 N. Y. 250. In that case Judge Allen 
Says (pave 266): 

“The distinction between the two classes of cases is marked and well de- 
fined. In one class the parties undertake, by an independent covenant or 
agreement, to provide for au adjustment and settlement of all disputes and 
differences by arbitration, to the exclusion of the courts; and in the other 
they merely, by the same agreement which creates the Hability and gives the 
right, qualify tbe right by providing that, before a right of action shall ac- 
crue, certain facts shall be determined, or amounts and values asceriained; 
and this is made a. condition precedent, either in terms, or by necessary im- 
plication.” 


It may therefore be taken as within the realm of well-settled law 
in this state that parties cannot bind themselves in advance not to 
resort to the courts for the settlement of their differences. But the 
question immediately arises, how far does this doctrine extend? 
Does it stop with the protection of the right of access, or does it 
secure to the litigant full liberty to prosecute and defend according 
to the course and practice of the courts, unhampered by any restric- 
tions or qualifications of anv kind which the contract may have sought 
to impose? I think the affirmative of the last inquiry embodies the 
correct view. It being conceded that the right to appeal to the 
courts cannot be stipulated away, the logie of the case demands that 
the litigant should not be maimed in the assertion of his right by 
restrictions which the law does not impose upon others. Freedom 
of approach must also import freedom from restraint in the exercise 
of all the rights which the law declares to be a part of its remedial 
justice. This rests upon considerations of public policy, and ex- 
perience has contirmed the wisdom of refusing to parties, in anticipa- 
tion of possible disputes, the erection of other tribunals for their 
settlement, or the imposition of limitations unknown to the law, 
upon the manner in which the jurisdiction of the courts shall be ex- 
ercised. The subject has received recent illustration in the case of 
Sanford v. Association, 147 N. Y. 326, 41 N. E. 694. In that case a 
certiticate of insurance contained this clause; 
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“It is hereby stipulated and agreed by and between this association and the 
member named herein, and his hencticiary, that the issues in any action 
brought against it under this certificate shall, on the demand of this associa- 
tion or its attorney, be referred for trial to a referee to be appointed by the 
court in which such action is brought.” 

The agreement was held to be void. In the closing paragraph of 
the opinion of the court, Judge Gray says: 

“I think we may safely base the reasou for the application of this rule 
upon the proposition that public policy is opposed to the enforcement of an 
agreement which supersedes the law, and deprives the individual of the pro- 
tection which it was desigued and framed to afford.” 

The opinion below, referred to with approval by the court of ap- 
peals, is more elaborate in its discussion of the question. Sanford 
v. Association, 86 Hun, 3880, 88 N. Y. Supp. 512. At page 383, 86 
Hun, and page 512, 33 N. Y. Supp., of the opinion, the court says: 

“But parties cannot, in advance, by a general agreement, provide that their 
differences shall be submitted to arbitrators or referees, and thus entirely 
oust the court of its jurisdiction; nor cun they, by such an agreement, oust 
the court of any part of its jurisdiction, or supersede the law which provides 
the method of trial, and regulates the proceedings in an action.” 

J do not see how the wisdom of this statement, taken in its broadest 
sense, can be « nestioned. Experience has demonstrated its whole- 
somenéess, and a departure from it caunot be allowed without con- 
ceding to private persons the right to suspend the operation of gen- 
eral laws, founded on public policy, to meet what they may conceive 
to be the exigencies of a particular case, and to establish a code of 
practice of their own for any litigation which might arise under their 
contract, the result of which may easily be imagined. 

The question now arises, hus this principle been violated in the 
present case? As has been said, the scheme of the policy is that but 
one suit shall be brought upon it by the assured, and against one 
of the insurers only, and that the decision in that case shall be de- 
terminative of the claims of the assured against the 99 other under- 
Writers. If the claim is sustained against one, the others agree that 
they shall be barred of the assertion of any defense. If, on the con- 
trary, judgment passes against the assured, he agrees that the judg- 
ment shall be a bar to any suit he might thereafter institute against 
any of the others. In either case the Judgment in an action between 
the assured and one of the underwriters is to be decisive of the claim 
or defense between him and the others. It is sufficient to say that 
this attempts an extension of the doctrine of res adjudicata not ree- 
‘ognized by the law. Where controversies have arisen, and litigation 
in some form has ensued, it may well be that agreements and stipu- 
lations in presenti are valid, providing that one or more of such 
controversies shall halt and abide the event of another; but that is 
not this case. It is here attempted to bind the parties, in advance of 
any controversy, and without expectation that any will arise, to re- 
hounce their remedies for prosecution or defense, thus depriving the 
Contract of vitality as an obligation capable of enforcement. As has 
been said, the liability of the defendants is several; none can be held 
for more than a sum equal to a one-hundredth part of the loss; and 
each is therefore, in a certain sense, a stranger to the controversy 
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between the assured and the others, and whether the assured collects, 
or fails to collect, from them, or any of them, in no way concerns 
him, as he is bound and can be held for nothing more nor less than 
his own part of the loss, as determined by the contract. Each owes his 
own debt, and each debt is distinct and individual, although all arise 
out of the same circumstances and conditions, and are the product 
of a common venture. The contract, then, demands in advance a sur- 
render by the plaintiff of his rights of action against all of the defend- 
ants but one. It is true that it does not in terms say that he shall never 
sue any of the others, but it compels him to renounce his causes of ac- 
tion against them, if the single suit which he is authorized to pros- 
ecute is adverse, which is the same thing. If, however, judgment 
passes in his favor, the contract compels each of the underwriters to 
waive every defense which he might otherwise successfully assert in 
respect to the particular claim made against him, and to submit to 
judgment without the right of being heard upon the merits of the 
claim for which he is sued. The principle which forbids agreements 
not to sue applies equally to similar contract waivers of particular de- 
fenses. Shapley v. Abbott, 42 N. Y. 443. It seems clear to me that 
the entire scheme embodied in the stipulation under consideration is 
within the prohibition of the rule as I have attempted to explain it, 
and that the contention of the defendants that the plaintiff cannot 
sue more than one of them at one time is untenable. 

A consideration of the demurrer to the third defense is now nec- 
essary. Under this defense, it is claimed, on behalf of certain of the 
defendants, that the action has been commenced more than three 
years after the accident in respect to which the liability accrued, 
and that, under the stipulation of the policy in that regard, it cannot 
be maintained as to them. The validity of such a provision cannot 
now be questioned. Mayor, etc., v. Hamilton Fire Ins. Co., 39 N. 
Y. 46; Steen v. Insurance Co., 89 N. Y. 315. The only point, there- 
fore, which is presented, is whether this condition of the policy has 
been violated. In considering the question it must not be lost sight 
of that the stipulation is not a statute of limitations, and is not to 
be construed as such. It is purely contractual, and is therefore like 
any other condition which the parties may agree upon, and is to be 
construed in precisely the same manner. While, therefore, the court 
must, in a plain case of infraction, support the agreement of the 
parties, and give it due effect, its exact import is always a matter 
of construction; and if there is ambiguity the words must be con- 
strned most strongly against the insurer, and in favor of the assured. 
as he might fairly have understood them, so as to sustain, rather than 
defeat, the contract of indemnity. Steen v. Insurance Co., 89 N. Y. 
3245 Hoffman v. Insurance Co., 32 N. Y. 405. In the case of Mayor, 
ete., v. Hamilton Fire Ins. Co.. supra, Hunt, C. J., speaking of a 
similar contract limitation, says (page 46): 

“The condition is extremely stringent. It is in derogation of the rights of 
the assured, as given by the statute of limitations of the state. It is often nut 
known or not considered by the assured, and should only be permitted to 


prevent a recovery when its just and honest application would produce that 
result.” 
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Although I have held certain provisions of the contract to be 
invalid, it is yet permissible to consider them for the purpose of ar- 
riving at the intention of the parties, in aid of the proner construc- 
tion of other portions of the instrument. It is plain that but one 
action upon the policy was contemplated, in which the liability of 
the underwriters was to be settled in case of dispute. They ayreed, 
as we have seen, that the judgment in that action should be decisive 
of the right of the insured, and the obligations of the insurers, in 
respect to the entire loss; and it was with that in mind, and intending 
to require only that the action in which the case was to be litigated 
on the merits should be brought within the contract period, that the 
stipulation in question was framed and entered into. When that 
was determined the whole loss was to be paid. Assuming the agree- 
ment limiting the plaintiff to a single action to be valid, would any 
court hold that the plaintiff was precluded from enforcing its rights 
against the other underwriters because the three years had expired 
while the litigation between it and the single underwriter was 
progressing? And yet, this is what the claim of the counsel for 
the defendants logically leads to, if his construction of the whole 
contract is to be accepted. Taking the defense by itself, and sep- 
arating it from the rest of the pleading, his claim is that, while the 
plaintiff is entitled to recover from each of 3 of the defendants his 
proportion of the loss, it is forbidden by the terms of the policy from 
recovering anything from the remaining 97. It is thus gravely urged 
that under the contract limitation, which, in form and in substance, 
applies, and was intended to apply, to a recovery of the entire loss, 
the plaintiff may still recover 3 per cent. of it, but no more. Sup- 
pose a case where an action on such a policy has been brought against 
a single underwriter within the three years. A contest takes place, 
a trial is had, and appeals are taken, so that the period of limitation 
has expired before a final decision in favor of the assured is reached. 
Can it be for a moment maintained that the assured—nay, even the 
underwriters themselves—could have understood or intended that 
there should be then no capability of enforcing the obligations of the 
49 who had not been, and who were not to be, sued while the single 
action was pending? Surely not, for has not each underwriter bound 
the assured not to sue under such circumstances, and also agreed to 
abide the event of the pending action? How, then, can he be heard 
to plead the limitation, when, according to his own construction of 
the agreement, his duty to pay becomes absolute only after the de- 
termination of the suit first brought? The absurdity and immorality 
of the consequences flowing from the construction for which the de- 
fendants now contend demonstrate its fallacv. VPlainly, then, the 
true intent and meaning of the contract limitation were that, if no 
action was brought within the three years, none should be brought 
thereafter, but that, if one suit—for that was all the parties had in 
contemplation—was brought within that time, the demands of the 
stipulation would be fully complied with. That was the true intent 
and purpose of it, and it cannot now be given a more enlarged mean- 
Ing because the condition binding the assured to a single action is 
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found to be void. If, however, such an unjust and perverted mean- 
ing is unavoidable, it can only be because the contract limitation is 
an essential and inseparable part of the scheme which has been con- 
demned; and, under well-settled principles,.it must then follow the 
fate of its associate. But it is not necessary to go so far. When the 
plaintiff commenced its action within the prescribed time, as it is 
admitted it has done in respect to certain of the defendants, it had 
substantially complied with the condition. That it has not served 
all of the defendants with process within that period is aside from the 
question. It is enough that a suit has been commenced before the 
time has expired. Thereafter no limitation can be pleaded not 
founded upon the statute. 

In closing, I think it proper to say that the court is being burdened 
with litigations between such underwriters as these, generically 
known as “Lloyds,” and those whom they have agreed to insure. 
Defenses of a technical character are interposed by them, under 
policies containing strange and unusual provisions, making it diti- 
cult, if not practically impossible, for the insured to collect an honest 
loss from unwilling debtors. Such contracts and expedients are 
justly regarded by the courts with extreme disfavor, and, in the ex- 
ercise of the ample powers which the law bestows upon its tribunals, 
will be promptly met with that corrective treatment which the jus- 
tice of the case demands. But in saying this it is also due to these 
defendants to state that the policy in this case is less obnoxious than 
many of the same class which have been brought to the attention of 
the court. 

As I am of the opinion that the demurrer is well founded in respect 
to both defenses, it follows that it must be sustained, with costs. 


(1 App. Div. 615.) 
In re SEAGRIST’S WILL. 


(Supreme Court, Appellate Division, First Department. February 21. 18943.) 


1. WinLs—UnNvbuk INFLUENCE. 

A will is not open to the objection of having been executed under undue 
influence because, at the request of beneticiaries named therein, a persvp 
asked testator to make a will, nothing being said by them to such person. 
or by him to testator, as to what the will should contain. 

2. SAME—TESTAMENTARY CAPACITY—EVIDENCE. 

The direct testimony of competent and disinterested persons, who saw 
testator when be executed his will, showing that he bad testamentary 
capacity, ought not to be overcome by answers to hypothetical questions. 

8. SAME—CONTEsT—CosTs. 

On an unsuccessful contest of a will, costs should be paid by contestants 

personally, instead of out of the estate. 


Appeal from surrogate’s court, New York county. 

Application for probate of the will of Nicholas Seagrist, deceased. 
From a decree 9dmitting it to probate (82 N. Y. Supp, 1095), con- 
testants appeal. Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 
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Edward S. Clinch and Joseph H. Hayes, for appellants. 
Edward W. 8. Johnston, for respondents. 


RUMSEY, J. Nicholas Seagrist, a resident of the city of New 
York, died on the 14th day of April, 1894, after a sickness of a few 
days. He was a man between 70 and 80 years of age, who had, 
partly by inheritance, but much more by his own exertions, become pos- 
sessed of an estate of over a quarter of a million of dollars. He was 
a bachelor, and for some years had lived with F. 8S. K. Sigrist and 
his wife, Theresa, who was a niece of the testator, but who had lived 
in his family for many years before her marriage. He had other 
collateral relatives, with some of whom, so far as appears, he was 
on friendly, but not intimate, terms, and with some he was slightly 
acquainted. He was taken sick with diabetes on the 10th day of 
April. Before that time he had made no will. His disease pro- 
gressed rapidly, and in a short time he became a very sick man. 
On the 14th of April his situation was serious, but even then his 
immediate death was not expected by anybody in his housebold, 
although the doctor in attendance upon him despaired of his life. 
The will was executed at between 3 and 4 o’clock on the afternoon 
of the 14th, and the testator died at midnight of that day. The will 
was propounded for probate in the usual way, and several of his next 
of kin appeared and entered upon a contest. The contestants made 
the usual allegations of want of testamentary capacity, and that the 
will was procured by fraud and undue influence of the principal dev- 
isce, and that it was not properly executed. After a long trial, the 
surrogate admitted the will to probate, and from his decree to that 
effect this appeal is taken. 

Upon the hearing before the surrogate there was practically no 
dispute as to what occurred at the time the will was made, nor is 
there the slightest reason to doubt that the story of what took place 
at the execution of the will by the proponents’ witnesses is substan- 
tially correct. It is quite true that they do not agree in all the de- 
tails of the transaction, but it is a familiar experience that, where 
several witnesses are called upon to testify to the same transaction, 
there is apt to be some discrepancy as to the minor details of it. In- 
deed, if witnesses should agree as to every detail of a transaction 
Which occupied a considerable space of time, and should undertake to 
tell all that occurred in precisely the same order, each giving the same 
incidents as the others in precisely the same words, that fact would 
be, of itself, a suspicious circumstance. In re Lyddy’s Will (Sup.) 5 
N. Y. Supp. 636. 

The will was witnessed by five persons. That fact is suggested as 
affording the presumption that all was not right, because it is not 
usnal to produce so many witnesses to a will. Even if there were 
any force in this suggestion, it is removed by the proof of the fact that 

Icholas Seagrist himself not infrequently drew wills for other 
people, and that, in superintending the execution of the will of his 
niece Theresa, he had procured five people to sign it as witnesses, 
The fact itself is comparatively unimportant, and the proof as to 

V.37N.Y.8.n0.4—32 


498 NEW YORK SUPPLEMENT, Vol, 37. (Sup. Ct. 


the manner in which his niece’s will was executed is only material as 
tending to show a peculiarity of the testator which would give a 
reason why the husband of the niece, in preparing for the execution 
of his uncle’s will, should procure the same number of people to 
sign it as witnesses. 

It seems, from the testimony, that the will was drawn by Mr. 
Orrell, a lawyer of many years’ experience, who had for a long time 
been an intimate friend of the testator. Just how he came to draw 
the will does not appear. The proponents proposed to show from 
whom he received his instructions. This was objected to by the con- 
testants, and upon that objection the surrogate excluded it. The 
correctness of that ruling is not here in question, but the fact that 
the ruling was made, and the witness was thereby rendered incom- 
petent, for the purposes of this trial, to give evidence as to the 
person from whom he received instructions to draw the will, very 
largely deprives of its force the objection that he, the only person 
who knew where the instructions came from, did not testify to the 
fact. However, he was permitted to, and did, testify that he re 
ceived no directions with regard to the will from F. S. K. Seagrist, or 
from Theresa, his wife, who are the persons accused of practicing 
undue influence, and of procuring the will to be drawn. Mr. Orrell 
did testify, however, that he had a long interview, lasting the greater 
part of a day, with Nicholas Seagrist; that, afterwards, he drew this 
will, and caused it to be engrossed; that on the 14th of April he 
took it to the house of the testator, who was then in bed, very ill; 
that it was read over to him, and he understood it. And then he 
describes, as did the witnesses to the will, what took place by way of 
execution of it. With regard to that, it is sufficient to say that the 
formalities of the statute were in all respects complied with, and 
that the will was formally executed. 

The will gives to Theresa Seagrist, the wife of Frank Seagrist, half 
of the testator’s estate. It appears, from the testimony, that 
Frank Seagrist and his wife were the only inmates of the house of 
the testator, except the servants, that they had lived with him 
for many years, and that their relations with him were affectionate 
and intimate; and the contestants insisted that they took ad- 
vantage of this relation which they bore to the testator to induce 
him to make a will, when, if he had been left to himself, he would 
have died intestate, and permitted his property to be distributed 
among all of his next of kin. To this contention there are two 
answers: In the first place, it is not even fairly to be inferred 
from the evidence that the testator would not have made the will, 
if he had been left to his own devices. It is quite true that evi- 
dence was given, on the part of the contestants, to the effect that 
he had, at various times, declared that he would never make a will; 
but evidence was also offered, by the proponents, of declarations 
of the testator with regard to his relations towards Theresa, of the 
affection he bore to her, and evincing his intention that she should 
have the larger part of his estate. So that all that can be inferred. 
from the evidence on that point, is that there were times during 
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which he had no intention of making a will. In re White’s Will, 15 
N. ¥. St. Rep. 753. But that evidence, itself, is of very slight im- 
portance. The will, as made, was a very natural one. His rela- 
tionship to these persons who lived with him in the house was, as 
has been said, intimate and affectionate. Theresa Seagrist had been 
an inmate of his house before her marriage, and occupied almost 
the position of a daughter towards him. He had frequently ex- 
pressed to many people the obligations he felt towards her for the 
kindness she had shown him, and it is evident she was the favorite 
among all his nephews and nieces. Some of these nephews and 
nieces, who lived elsewhere, were evidently not familiarly acquaint- 
ed with him; and while his relations towards them all were friendly, 
and he sometimes visited them, it is quite clear, from the testi- 
mony, that he felt no particular affection for them, and neither had 
nor expressed any idea that he was under obligations to provide for 
them in any way. So that, in view of the testator’s situation, as 
shown by the evidence, which is substantially uncontradicted, the 
intrinsic evidence that the will was the product of his own intention 
and desire is very strong. 

But, even if he was procured to make a will in favor of Theresa, 
by her and her husband, that of itself is no proof of fraud or undue 
influence. Those persons who occupy intimate and affectionate 
relations with any individual have the right, by personal request, 
by fair argument, and even by decent importunities, to procure a 
will to be made. The fact that they have done so is no argument 
against the validity of the paper, provided these importunities do 
hot proceed so far as to overpower the will of the testator, and 
induce him to do the thing which he would not have done but for 
these importunities, and to substitute the will of the beneticiaries 
in the place of his own uncontrolled judgment. Parfitt v. Lawless, 
LR.2 ob. Div. 462; Tyler v. Gardiner, 35 N. Y.559. If the result 
of the nnportunities is simply to cause the testator to act, and to 
convince him of the propriety of making the will in the way in 
Which he finally does make it, so that, at the last, it is his own act, 
and represents his own judgment, the will is nevertheless good. 

Giving all the weight which can be claimed for it to the fact that 
the beneficiaries were anxious that a will should be made, and 
procured Dr, Campbell to request the testator to do it, there is not 
one particle of undue influence. Nothing was said to Dr. Campbell 
by them, nor by him to the testator, as to the manner of will that 
should be made. All that was asked was that he should make a 
Will; and when he concluded to make it, so far as appears, he had 
no Communication with Theresa or her husband as to what his will 
should contain. It may be inferred that Frank Seagrist knew that a 
will was to be made, because it appears from his own testimony 
that he requested the witnesses to be present to execute it; but 
there is not one particle of evidence that he or his wife spoke to 
the testator about it, nor did any more than follow directions in 
that regard, and it appears from the testimony that these directions, 
such as they were, were received from Mr. Orrell after his interview 
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with the testator. Indeed, the case, upon the whole, is entirely 
barren of any evidence of undue influence. Neither is there any 
question but that the testator knew the contents of this will. 
While there is no direct evidence on the subject, yet it is fair to in- 
fer, from what does appear, that he gave directions to Orrell about 
it, that Orrell drew the will as he was directed to do, that it was 
read over to him, and that he understood what there was in it. 

The contestants insist that there was not sufficient proof that the 
testator was competent to make a will. This claim might be dis- 
missed without any discussion, were it not for one or two exceptions 
to the rejection of evidence which appear in the case. The witnesses 
to his testamentary capacity were those who were present at the 
time of the making of the will. From the story they tell, it is fairly 
to be inferred that, while the testator was exceedingly weak, and 
much nearer death than any of them anticipated, yet that he was 
in full possession of his faculties. The will was the result of an in- 
terview which had taken place before. At the time he executed it, 
he knew the people who surrounded him, he was able to express his 
desires, and he understood the thing that he was doing. The fact 
that a man is upon his deathbed when he executes a will is, of course. 
no argument against its validity. The same clearness of compreben- 
sion and ability of expression which is required to enable a man to 
enter into a contract need not exist to enable him to make a valid 
will. If it shall appear that, at the time the will was executed, he 
was possessed of sutticient comprehension to enable him to appreciate 
gencrally the extent of his property, to remember the persons who 
were dependent upon him, and to decide intelligently as to the pro- 
priety of his benefactions to them, the will which he makes is valid. 
1 Jarm. Wills (5th Ed.) 38, note. The evidence offered by the pro- 
ponents was sufficient, if believed, to warrant the surrogate in find- 
ing that the testator possessed this capacity. Indeed, there is noth- 
ing in the way of facts to contradict this evidence. The man was 
undoubtedly very weak. He was lying at the point of death, and his 
death followed, actually, within eight hours after the will was made. 
But, except In the excessive feebleness which accompanied such a 
physical condition, there is nothing to show that his mental condition 
was not as good at that time as it had been for some days before. 
There was some expert evidence offered as to what his mental con- 
dition must have been in view of the facts. But evidence of that 
kind, while it must be considered, ought not to overweigh the direct 
testimony of competent and disinterested people, who tell what the 
actual facts were. 

{It is not difficult, in any case, to frame a hypothetical question 
which, by putting forward one set of facts, and skillfully avoiding 
other facts, may bring out an answer which is favorable to the side 
of the counsel who frames the question. In framing such questions 
counsel are not called upon to state all the facts. The rule is that 
the question shall embrace no facts except such as may fairly be in- 
ferred from the evidence. If they obey that rule, counsel may frame 
their question in view of such facts as they see fit to include in it, 
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provided, only, that the facts stated are fairly within the purview 
of the evidence. Dilleber v. Insurance Co., 87 N. Y. 79. So, when 
one is called upon to examine the weight to be given to an answer 
to a hypothetical question, it is necessury, in the first place, to see 
how accurately the question expresses the facts that have been made 
toappear. In this particular case, it cannot be said that the facts 
were unfairly stated. Neither can it be said that the question fully 
contained all the testimony. As was stated by one of the witnesses, 
he gave his opinion simply upon the facts which were presented 
to him, and he did not intend to give any opinion as to the actual 
condition of the testator, except as evidenced by these facts. How- 
ever fairly a question of that kind may be framed, it must neces- 
sarily be incomplete in its presentation of the facts; and for that 
reason the weight to be given to it must be considerably less than 
if the testifying witness had been familiar with the precise condi- 
lion of the man whose capacity is the subject of examination, and 
give an opinion based on that knowledge. Beating in mind these 
considerations, it is fair to say that, upon al] the testimony, we 
think that the surrogate could have reached no other conclusion 
than that the testator, at the time of making this will, was fully 
possessed of testamentary capacity. 

Many exceptions were taken to the rejection of evidence by the 
surrogate. These exceptions we have examined with considerable 
care. The rule in these cases is that the decree of a surrogate shall 
not be reversed for an error in admitting or rejecting evidence, un- 
less it appears to the appellate court that exceptant was necessarily 
prejudiced thereby. Code Civ. Proc. § 2545. The court of appeals, 
in applying this rule, have held that, to justify a reversal, it must 
appear that, had the evidence which was rejected been received, 
the appellant’s ease would not have failed, or that, without the im- 
proper evidence which was received, the respondent’s case was in- 
sufficient. Snyder y. Sherman, 88 N. Y. 656;°In re Miner’s Will, 
lit N. Y. 121, 40 N. E. 788. Applying this principle to this case, 
We are quite clear that there was no reversible error in the rulings 
of the surrogate. We do not wean to be understood as holding that 
these rulings were not erroneous. It is suttivient to say that we 
have examined with care all of them which are relied upon here, 
and that, in our opinion, had the rulings been in every case such as 
Were desired by the appellants, the result could not have been 
thanged. The case made by the proponents was very strong, and 
that made by the contestants was very weak, and there is no aspect 
of this case, even considering all the testimony that was offered, 
by which a contrary result could have been reached. We have not 
mitted to consider what took place with relation to the execution 
of the satisfactions of the mortgages, or the conduct of Frank 
Neagrist after the will was executed, and up to the time that a tem- 
porary administrator was appointed. Weare unable to gather from 
these facts anything which could throw any suspicion upon their 
motives, or would warrant the inference that the will was not in 
al} respects properly executed by a competent testator. Indeed, he 
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seems to have appreciated all that was done at the time the mort- 
gages were satistied, which was after the execution of the will; and, 
if any inference whatever is to be drawn from what took place 
there, it is that he thoroughly understood what he was doing. Up- 
on the whole case, we are of the opinion that the decree of the sur- 
rogate must be affirmed. 

This affirmance should be with costs against the contestants, and 
these costs should be paid by the contestants personally, and not 
charged upon the estate. The award of costs in a case is made by 
way of indemnity to the successful party. One who is entitled to 
share in an estate is not indemnified in that regard, if he is com- 
pelled to give up part of the estate to pay himself for costs which 
other people have made in trying to take the estate away from him. 
Therefore, when the person trying to get the estate fails to secure it, 
it is a proper case, in our judgment, to require him to pay the cost 
of his unsuccessful attempt. All concur. 


( App. Div. 578.) 
BROWN v. FOSTER. 


(Supreme Court, Appellate Division, First Department. February 21. 1896.) 


INADEQUATE DAMAGES—PERSONAL INJURIES. 

In an action for personal injuries, whereby plaintiff, who was prior to 
the injury earning $20 to $25 a week, was prevented for many weeks from 
prosecuting her business, and in the meantime suffered pain and incurred 
a doctor’s bill, a verdict for the amount of such doctor’s bill, and no 
more, is inadequate. 


Appeal from circuit court, New York county. 

Action by Nellie F. Brown against John S. Foster to recover dam- 
ages sustained by plaintiff by falling on an icy sidewalk in front of 
defendant’s premises, by reason of alleged negligence on the part of 
defendant. From an order granting a new trial on motion of plain- 
tiff, defendant appeals. Modified. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


O. F. Finnerty, for appellant. 
M. F. Ennis, for respondent. 


RUMSEY, J. The motion was granted upon the ground that the 
damages were insufficient. The jury, when they rendered a verdict 
for the plaintiff, resolved in her favor all the questions of fact on the 
merits; and it was then their duty to give her such a verdict as 
would compensate her for the injuries she had received. There is no 
doubt that these injuries, while they were not perhaps permanent, 
. were grave. The rule in such a case is that, where the jury con- 
clude that the plaintiff is entitled to recover, they must, in assessing 
the damages to be awarded, consider all the heads of damage in re- 
spect of which a plaintiff is entitled to compensation. These are the 
bodily injuries sustained; the pain suffered; the effect on the health 
of the sufferer, according to its degree and its probable duration; the 
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expenses incidental to an attempt to effect a cure or to lessen the in- 
jury; the pecuniary loss sustained through inability to attend to a 
business, as to which, again, the injury may be temporary or perma- 
nent. If they have taken all these elements of damage into consid- 
eration, and have awarded what they deem a fair and reasonable com- 
pensation under the circumstances of the case, a court ought not, un- 
less under very exceptional circumstances, to disturb their verdict. 
Phillips v. Railway Co., 4 Q. B. Div. 406. The rules laid down in 
that case are well sustained, and the case was one which was carefully 
considered. The court there set aside as inadequate a verdict for 
plaintiff for £7,000 sterling, holding that the jury must have omitted 
to take into account some of the heads of damage which they should 
have considered. The case has become a leading one upon the point 
involved. 

In the casé at bar it appeared that Mrs. Brown was a trained nurse 
by profession, earning from $20 to $25 a week. By the injury, her 
leg was broken, and she was rendered unable to work. This occurred 
on March 29th. It was proven clearly that she was kept from her 
business for many weeks. The usual pain necessarily accompanied 
and followed such an injury. She inenrred a doctor’s bill for $108. 
The jury, finding that she was entitled to a verdict, gave her one for 
the amount of her doctor’s bill, and no more. The statement of the 
facts condemns the verdict, and justifies the order. But it is the rule 
that, when a new trial is granted for error of the jury, costs of the 
former trial should be imposed upon the party asking for it, as a con- 
dition of granting the favor. Bailey v. Park, 5 Hun, 41; O’Shea v. 
McLear (Sup.) 1 N. Y. Supp. 407. Because this condition was not 
imposed, the order must be modified by requiring the plaintiff to pay 
the costs and disbursements of the former trial, as a condition of 
granting the new trial, and, as modified, affirmed. 

Order modified by inserting that the new trial is granted upon 
condition that the plaintiff shall pay to the defendant the costs and 
disbursements of the former trial; neither party to have costs of this 
‘ appeal. All concur. 


(1 App. Div. 494.) | 
SUAREZ v. DE MONTIGNY et al. 


(Supreme Court, Appellate Division, First Department. February 14, 1896.) 


1. TrRusts—BENEFICIARY—CONSENT IN WRITING—IMPLIED POWERS. 
A provision in an agreement creating a trust in personalty that there 
shall be no disposition of the trust estate except with the written consent 
of the beneficiary is valid. 33 N. ¥. Supp. 292, affirmed. 


2. SamE—PuRCHASER—NOTICE OF TRUSTEE’S AUTHORITY. 
One who purchases a security from a trustee, knowing that it belongs to 
the trust estate, is bound to ascertain what power the trustee has as to 
such disposition. 33 N. Y. Supp. 292, aftirmed. 


8 SamMmE—RECOVERY OF PurcHase MONEY. 

A purchaser of a mortgage from a trustee unauthorized to sell has no 
equity to hold and enforce it until the money which he paid the trustee 
for it is returned to him, unless it be shown that the trust estate re- 
ceived and had the benefit of such money. 
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Appeal from special term, New York county. 

Action by Benigno S. Suarez, executor, etc., against Isabella De 
Montigny and others, to foreclose a mortgage. From a judgment in 
favor of defendants (33 N. Y. Supp. 292), plaintiff appeals. Affirmed. 


Theeaction was brought to foreclose a mortgage given by defendant Isa- 
bella De Montigny to Morrison, substituted trustee of the separate estate of 
the defendant Isabel Von Linden. Originally the mortgage was for $40,000. 
but was paid down to $25,000. It was thereafter assigned to Francis H. 
Weeks, who had been substituted as trustee of such estate, and by such sub- 
stituted trustee assigned to plaintiff, who paid $25.000 therefor. Subse- 
quently the Central Trust Company, defendant, was substituted as trustee of 
the estate in place of Weeks. ‘The mortgagor, De Montigny, the trust com- 
pany, as trustee, and the cestui que trust, Von Linden, defend the action on 
the ground that the plaintiff is not the owner and has no right to foreclose 
the mortguge. The trust was created by a marriage settlement agreement 
made November 29, 1876, at Stuttgart, in the kingdom of Wurtemburg. By 
the agreement it was provided that all of Madame Von Linden’s property, of 
every kind, from the date of her marriage, should be and remain her own, 
for her sole arfd separate use, und free from the control of her husband, the 
same as though she remained single. In and by such agreement, she con- 
veyed to her mother, Blandina B. Andrews, all her property in trust, to collect 
and pay over to her during her natural life the income therefrom, and after 
her death to transfer, convey, and deliver the property to such persons as 
she should designate by her will, or, in the absence of the will, to such per- 
sons as should be entitled to the same under the laws of distribution and de- 
scent of intestates” property in the kingdom of Wurtemburg. It was further 
provided by the agreement that the trustee should have full power for the 
purposes of the trust to sell, transfer, convey, invest, and reinvest such prop- 
erty, but not without the consent of the cestul que trust expressed in writins. 
under ber proper hand, and that the trustee should hold the property for the 
sole use of the cestui que trust, and Keep the same as then Invested, or with 
her written consent, and not otherwise, change the investment from time to 
time. Morrison was substituted as trustee in the place of Mrs. Andrews about 
October 18, 1883. The mortgage in question was given June 24, 1884. Weeks 
Was substituted as trustee in the place of Morrison August 27, 1889, and the 
mortgage was thereupon assigned to him as such trustee. Weeks assigned the 
mortgage to plaintiff December 22, 1800, and received the $25,000 therefor. 
The next day, December 23, 1890, Weeks took in his own name, and not as 
trustee, a mortgage made by D. C. Weeks for $25,000. and paid the money 
therefor. There was some correspondence between the trustee Weeks and 
Madame Von Linden which it may be well to consider. December 2, 18S). 
Madame Von Linden wrote to the trustee that it would be pleasant if he 
could increase her income. March 13, 1890, she wrote that the idea of an in- 
crease of her income through his kindness was pleasant. May 6, 1890, the 
trustee wrote to her that he had been making a few changes in investments 
to increase the rate of interest, the income on which would come in soon. In 
November, 1800, she wrote thanking him for the proposed increase of income. 
These letters were written betore the transfer of the mortgage, December 22, 
1sHo. After the transfer of the mortgage. and April 6. 1891, the trustee wrote 
her that, pursuant to her request, he would send to her banker in Stuttgart 
£30,000, to be invested for him as trustee, and the Income to be paid over to 
her; that he had arranged to get cash on a mortgage for $25,000: and that. 
until he got the cash on some other mortyage, he would advance the remain- 
ing $5,000 himself. In this letter he sent her a writing, to be signed by her 
and returned to him, to the effect that she requested and consented that he 
should convert into money enough of the property in his hands as trustee to 
preduce $30,000, and remit the amount to her banker in Stuttgart, to be in- 
vested by him, and the income paid to her, and wherein she agreed that the 
trustee should not be liable for any loss of the money so remitted or the in- 
come therefrom. This paper was executed by Madame Von Linden. and re- 
turned to the trustee April 21, 1891. May 7, 1891, the trustee sold and trans- 
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ferred the D. C. Weeks mortgage to Dix, executor, etc., for $25.000. and re- 
ceived the money, which he deposited to his credit in his own private ac- 
count May 12, 1891, he wrote Madame Von Linden that he had received the 
request and consent for the $30,000, and would arrange in a few days to 
make the remittance to her banker. Thereafter, and July 8, 1891, the trus- 
tee remitted to Madame Von Linden’s banker in Stuttgart $25.000, and Sep- 
tember 18, 1801. she wrote thanking him for the remittance. In the list of 


_mortgages furnished by the trustee to Madame Von Linden, January 1, 1892, 


the mortgage in suit was not included, but at the bottom of such list was an 
item, cash cost of draft for £5,000, remitted to Stuttgart banker. April 11, 
1892, Madame Von Linden wrote to the trustee acknowledging the receipt of 
the list of mortgages. and referred to this item, and said that the list was 
interesting, and she noticed there had been many ehanges. July 1, 182, the 
trustee rendered an account to Madame Von Linden, in which, under the date 
of July 1, 1891, there was a eredit of $625, for interest on the mortgyare in 
suit, Which it was there said had been sold, and the preceeds reiitted to the 
Stuttgart banker, July 6. 1801, and there was no credit in any of the subse- 
quent accounts fcr interest on this mortgage. It seems that the $25,000 re- 
nitted to Stuttgart was attempted to be applied by the banker to the pay- 
ment of overdrafts by Madame Von Linden, but the trustee never consented 
to this application, nor did Madame Von Linden. 


Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, and > 


WILLIAMS, JJ. 
Chase Mellen, for appellant. 
Alfred J. Taylor and Robert Kelley Prentice, for respondents. 


WILLIAMS, J. There seems to be no doubt that a valid trust was 
created by the marriage settlement agreement, and that such trust, 
wing for the benefit, not only of Madame Von Linden, but her ap- 
polatees or descendants, was irrevocable. The trustee had no power 
to transfer the mortgage without the written consent of Madame 
Von Linden. The agreement so provided, and the trustee had no 
power to dispose of trust estate, or any part of it, except such power 
as he derived from the instrument creating the trust. While in some 
cases such power might be implied from the nature of the trust and 
the provisions of the trust agreement, yet where, as in this case, it 
Was provided there should be no disposition of the trust estate except 
with the written consent of Madame Von Linden, no such power can 
be implied, and no transfer can be made unless there was a compli- 
ance with the conditions prescribed in the trust agreement. The pro- 
Vision in the agreement necessarily excludes all other powers. — Kis- 
sam v. Dierkes, 49 N. Y. 602; O'Connor vy. Waldo, 83 Hun, 489, 31 N, 
¥. Supp. 1105. 

When the plaintiff took the assignment of the mortgage from 
the trustee, he knew that the mortgage was part of the trust es- 
tate; the assigninent was in the name of the trustee. And, this be- 
ing so, he was bound to inquire and ascertain what the terms of the 
trust agreement were, and what powers the trustee had as to the 
disposition of the-trust estate. It is said that the plaintiff was 
only bound to inquire whether the trustee under the agreement 
had a general power to change the securities, to vary the invest- 
ments, and, if he had, that the plaintiff would be protected in tak- 
ing the assignment, if he acted in good faith. Perry, Trusts & Trus- 
tees, §§ 225,814. That might be true in a case where the agreement 
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merely provided for a change of securities, the varying of invest- 
ments, in general terms; but where, as in this case, the power to so 
change securities and vary investments was limited by the condi- 
tion requiring the consent of the cestui que trust, the inquiry to as- 
certain whether the power existed at all would also disclose the 
limitation. 

It was said by Andrews, C. J. (IXirseh v. Tozier, 143 N. Y. 395, 38 
N. E. 375), that: 

“Persons dealing with a trustee must take notice of the scope of his author- 
ity. An act within his authority will bind the trust estate or beneficiaries 
as to third persuns acting in good faith and without notice, although the 
trustce intended to defraud the estate, and actualiy did accomplish his pur- 
pose by means of the act in question. It has frequently been held that a 
person dealing with an executor or trustee, who, from the nature of his office 
and the terms of the trust, has power to satisfy or transfer securities of the 
estate or to vary the investments from time to time, is not bound to go fur- 
ther and ascertain whether in fact the act of the executor or trustee is justi- 
fied, and that no breach of the trust was intended. It is sutticient for his 
. protection that he acts in good faith, and, if the act of the executor or trustee 
is justitied by the terms of the power, the party dealing with bim will be 
protected.” 

A party who deals with a trustee in the purchase from him of 
trust securities is bound to look into the trust agreement to ascer- 
tain the powcr of the trustee. If he finds there merely a general 
power to change securities or vary investments, or if such power 
can fairly be implied from the nature of the trust or terms of the 
agreement, he will then be protected in taking a transfer of such 
securities, if he acts in good faith, whatever the result may be to 
the trust estate. But, if the power which is found in the trust 
agreement is limited by a condition like the one found in this case, 
the party is chargeable with notice of such limitation as a part o 
the power itself. 

There was, therefore, no legal transfer of this mortgage to the 
plaintiff unless Madame Von Linden consented in writing to such 
transfer. No consent was given by her in express terms, but it is 
claimed that a consent sufficient to answer the condition in the 
trust agreement was contained in her letters written to the trustee 
before and after the transfer, in view of the circumstances dis- 
closed by the evidence. Having considered carefully all the cor- 
respondence and circumstances upon which this claim was based. 
we are unable to see that the claim is well founded. 

Madame Von Linden had no knowledge that the mortgage had 
been transferred until long after the assignment had been made 
and the money paid therefor had been reeeived by the trustee. Up- 
on the receipt of the money, the trustee misappropriated the same, 
without the knowledge or consent of Madame Von Linden. The 
next day after he received the money, he purchased another mort- 
gage, paying $25,000 for it, and took this mortgage in his own name; 
and when, between four or five months later, he sold this new mort- 
gage, he deposited the money received therefor to his own credit in 
his private account, and mingled it with other funds in his hands; 
and there is no claim made that this money was again separated 
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from such other funds in bis hands until two months later, when 
he sent $25,000 to the Stuttgart banker. Madame Von Linden was 
never notified by the trustee, in express terms, that the mortgage 
in suit had been sold or transferred or converted into money, and 
it is only sought to establish such knowledge on her part or notice 
to her of the transfer by the accounts and lists of mortgages sent 
to her by the trustee long after the transfer had been made. Tlicse 
papers would not have been likely to draw her attention to the 
transfer, and we do not think it can be said under these circumstan- 
ces that she ever gave the consent to the transfer which was fairly 
required by the trust agreement. 

The only remaining question is whether the plaintiff has any eq- 
uity in the mortgage which entitles him to hold and enforce it un- 
til the money which he has paid to the trustee therefor is returned 
tohim. This equity, if any exists, must be based upon a finding of 
fact that the trust estate actually received and had the benefit of 
the $25,000. In absence of this finding, no such equity would ex- 
ist. The trial court refused to find the fact, as alleged, that the $25,- 
000 received from the plaintiff for the mortgage in suit was the 
same money which was six months later remitted to the Stuttgart 
banker. In this, we think, the court was correct. The money so 
received from the plaintiff was at once misappropriated by the trus- 
tee, and was not returned to the trust estate. When so misappro- 
priated, it entirely lost its identity. It could no more be said that 
the money remitted to the Stuttgart banker was the money paid by 
the plaintiff to the trustee than that it was the money derived by 
the trustee from other trust property which he had disposed of, and 
the proceeds of which be had also misappropriated to a considera- 
ble amount. It cannot be said that the trust estate received and 
had the benefit of plaintiff’s money by reason of this remittance any 
more than that it received and had the benefit of other moneys de- 
rived from the disposition of the trust estate and misappropriated 
by the trustee. The object of this provision in the trust agreement 
Was to protect the estate against misconduct on the part of the 
trustee, and misappropriation of its funds, by requiring Madame 
Von Linden to consent to any change of securities or varying of in- 
vestments, and therefore to know when they occurred, and be able 
to look after and require the trustee to account for any moneys re- 
ceived from securities so disposed of; and its further purpose was 
to prevent any sale of securitics, and the misappropriation by the 
trustee thereof, which he might be guilty of in the absence of know)- 
edge on the part of Madame Von Linden. It is true that the plain- 
tiff, though legally chargeable with knowledge and notice of the 
condition in the trust agreement as to the written consent of Mad- 
ame Von Linden, did not in fact know of it, and had no knowledge 
or suspicion of any design on the part of the trustee to misappro- 
priate the money so paid over to him. The plaintiff has lost his 
money, and might have some equity but for the consideration that 
the equity of the trust estate is equally strong. It has never re- 
ceived the moneys paid upon the transfer of mortgage to plaintiff, 
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and ought not to lose the mortgage itself. The loss must fall upon 
one of the parties. It should manifestly be borne by the plaintiff, 
who was guilty of negligence in not discovering the condition in the 
trust agreement, rather than by the trust estate, which has been 
free from any negligence in the matter. 

The conclusion to which we arrive is that the judgment should 
be affirmed, with costs. All concur. 


(1 App. Div. 4:0) 
In re OPENING ONE HUNDRED AND SIXTEENTH STREET. 


(Supreme Court, Appellate Division, First, Department. February 14, 1896.) 


1. EMINENT DoMAIN—MEaAsSURE OF DAMAGES FOR STREET—EASEMENT. 

Where property taken for street purposes is subject to an easement, the 
measure of damages to the owner of the fee is not the full value of the 
the property, but its value subject to the easement; and, if such easement 
is for a purpose with which the use of the land as a street will not inter- 
fere, the person in whose favor it exists is entitled to no damages, 

2. EASEMENTS—WHEN CREATED BY IMPLICATION. 

In determining whether or not a conveyance of a lot, in which an un- 
opened and unused Street, the fee of which is in the grantor, is named as 
a boundary, is a dedication of the street to the public, or conveys an ease- 
ment over it to the grantee, the controlling question is the intention of the 
parties, and the condition, value. and situation of the property, the use 
to which it had been put, and all the attendant facts and circumstances, 
are to be considered in counection with the terms of the deed. 

8. SameE—EFFECT OF DEED. 

The New York Hospital owned a large tract of land, including over 300 
feet in length of 116th street, as laid out and shown on the plan of New 
York City made under the law of 1807, but which had never been opened. 
The tract also included a small triangular piece on the south side of 1lluth 
street, O1 feet in width at its base on 11th avenue, which the hospital con- 
veyed by an ordinary deed many years ago to the owner of the adjoining 
land, for a nominal consideration, naming the south line of said street as its 
northern boundary. The property of the buspital, including the land within 
the limits of the street, Was surrounded by a substantial inclosure, and oecu- 
pied and used by it exclusively for many years. //eld, that the conveyance 
of the small tract, and the naming of the street as a boundary, did not 
include, by implication, any easement to the grantee over the land in the 
street, Which was of much greater value than that conveyed. 


Appeal from special term, New York county. 

Proceeding for the opening. of 116th street. From an order con- 
firming the report of the commissioners of estimate and assessment, 
Ada Rehan and others appeal. Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and INGRATLAM, JJ. 

Truman H. Baldwin, for appellants. 

John BP. Dunn, for respondent the city of New York. 

Elihu Root. for respondent the Society of the New York Hospital. 

Isidore Grayvhead, for respondent Joho P. Huggins. 


INGRAHAM, J. The city of New York instituted proceedings for 
the opening of a portion of 116th street in the city of New York, and 
commissioners of estimate and assessment were appointed under the 
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provisions of section 964 of the consolidation act. The commission- 
ers have made their report, by which they have allowed the respond- 
ent, the New York Hospital, the sum of $54,533.40 for certain land 
included in the bed of the street; and from an order confirming that 
report certain of the owners of property that were assessed have ap- 
pealed. 

The commissioners, in making their award, have evidently allowed 
the New York Hospital the full value of the land taken, subject to 
no easement either to the public or in favor of any abutting owner; 
aud the sole question presented is whether the commissioners adopted 
a correct principle in making this award, and that depends upon 
whether the New York Hospital owned this strip of land, the value 
of which has been awarded to it by the commissioners, in fee, free 
from any easement or right of way. If such an easement existed, we 
think that the principle that the commissioners adopted was wrong, 
and that the award should have been the value of the property, sub- 
ject to the easement. 

It is now settled in this state that one holding an easement in a 
strip of Jand which entitles him to have it maintained as a street or 
road sustains no damage in consequence of a taking of the fee of such 
road or street as a street or highway. After it is thus taken and 
maintained by the public authorities, the abutting owner's easement 
still remains unimpaired. He has all the right to the road or high- 
war that he had before enjoyed, and no property of his is taken by 
the proceeding. Thus, in the case of City of Buffalo v. Pratt, 131 N. 
Y, 299, 30 N. E. 233, it was expressly held that the owner who does 
not own the fee of the land in the street has no right to compensation 
upon the taking of the street under Jegislative or municipal sanction 
for a public street, so long as the fee of the street is held by the pub- 
lic or municipal authorities, and no use is made that will obstruct 
free passage upon the street, or amount to a nuisance, or deprive the 
owner of the easement of the enjovment of the easements of light, 
air, and access. Under this proceeding, the city will acquire the fee 
of the property taken, to be held in trust, however, for use ag a public 
street; and, when the fee is thus acquired, neither the city nor the 
state has the power to devote such property to any use inconsistent 
with that for which it is acquired and held, except upon payment of 
compensation to the abutting property owners. See Storv v. Rail- 
road Co., 90 N. ¥. 173: Kane v. Railroad Co., 125 N. Y 164. 26 N. E. 
278 The New York Hospital was the owner of the fee of the land 
taken, and was entitled to be paid its value upon this proceeding. 
Under section 970 of the consolidation act, the commissioners were re- 
quired to make a just and equitable estimate and assessment of the 
loss and damage, if any, over and above the benefit and advantage to 
the respective owners, lessees, parties, and persons, respectively enti- 
tled unto or interested in the lands, tenements, hereditaments, and 
premises so required for the purpose of opening said street. It is the 
property owned by the New York Hospital that is to be valued, and, 
if such property is subject to any easement either to the public or to 
an individual, the award should be for the value of the property sub- 


510 NEW YORK 8UPPLEMENT, Vol. 37. (Sup. Ct. 


ject to such easement, as such easement is not in this proceeding taken 
or appropriated. The one question that we have to determine, there- 
fore, is whether or not this property of the New York Hospital is sub- 
ject to any easement either to the public or to any abutting owner. 
There was no dispute as to the facts before the commissioners. It 
appeared that, upon the plan of the city laid out under the provisions 
of the Laws of 1807, 116th street (the street in question) was laid ont 
as a public street, as was also 11th avenue, running at right angles to 
116th street. In 1818, after the filing of that plan laying out this 
street and avenue, by a deed dated March 27, 1818, and recorded April 
9, 1818, the New York Hospital acquired a large piece of property, 
and subsequently entered into possession of the property thus ac- 
quired, erected upon it a hospital for insane patients, and has re 
rhained in exclusive and uninterrupted possession and enjoyment of 
such property to the present time. Subsequently, 11th avenue was 
opened through the property; and, at the time of the conveyance to 
Carrigan hereafter mentioned, such avenue was a public street, the 
fee of which had been acquired under the act of 1807, and such street 
was maintained by the city of New York as an open public street. 
116th street, however, had never been opened or used as a street, but 
the portion of it in question was inclosed by a substantial inclosure, 
and occupied by the New York Hospital. The south boundary line of 
this property thus acquired by the New York Hospital crossed 116th 
street as laid out on the plan of the city diagonally, running in 
a northwesterly and southeasterly direction, and struck the north 
boundary of 116th street 176 feet 2 inches west of 11th avenue; 
the hospital thus owning a piece of ground to the south of 116th 
street, as laid out, about 57 feet 7 inches upon 11th avenue, and 176 
feet 2 inches upon the southerly boundary of 116th street, as laid out. 
One Andrew Carrigan appears to have been the owner of the piece 
of property to the south of that owned by the New York Hospital, 
and this piece of land to the south of 116th street owned by the New 
York Hospital would be a portion of four lots upon the southwest 
corner of 116th street and 11th avenue, being a portion of two lots 
on the avenue and two lots upon the street, as those lots were laid out 
upon the map of the city. By a deed dated October 25, 1866, the 
New York Hospital conveyed this parcel of land south of 116th street 
to the said Carrigan, by a deed which the appellants claim subordi- 
nated the property of the New York Hospital in the street to an ease 
ment. It is clear from the examination of the property that this 
conveyance to Carrigan was for the purpose of squaring out his prop- 
erty, so that he should have the title to all land on the southwest cor- 
ner of 116th street and 11th avenue. The consideration of that con- 
vevance was one dollar, and there is no evidence that the hospital re 
ceived any other consideration than that named in the deed. The 
deed was the usual full covenant warranty deed, the piece of land 
conveyed being described as— 
“Beginning at a point on the southerly line of One Hundred and Sixteenth 


street, distant one hundred and seventy-six (176) feet two (2) inches westerly 
from a point on the westerly side of Eleventh avenue, where the southerly 
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line of One Hundred and Sixteenth street intersects the westerly side of 
Eleventh avenue, and running from the said first-mentioned point easterly 
along said southerly side of One Hundred and Sixteenth street one hundred 
and seventy-six (176) feet two (2) inches, to said point of intersection of said 
southerly line of One Hundred and Sixteenth street with said westerly side 
of Eleventh avenue; thence southerly, along said westerly line of Eleventh 
avenue, fifty-one (51) feet seven (7) inches; thence northwesterly, along the 
center of a stone wall fifty-five (55) feet, to a point distant from said south- 
erly line of One Hundred and Sixteenth street on a straight line parallel to 
the westerly line of said Eleventh avenue, twenty-eight (28) feet six (6) 
inches; thence northwesterly, along the center of said stone fence, twenty- 
four (24) feet four (4) inches, to a point distant from said southerly line of 
One Hundred and Sixteenth. street, in a straight line parallel to said westerly 
line of Eleventh avenue, twenty-one (21) feet nine (9) inches; and thence 
northwesterly, along the center of said stone fence, one hundred and five (105) 
feet two (2) inches, to the said point or place of beginning.” 


Immediately after that conveyance, the hospital proceeded to build 
a substantial fence on the southerly side of 116th street, as laid out to 
lith avenue, and from that time to the present has remained in the 
exclusive possession of the property, using it solely and exclusively for 
its own purposes. No claim was ever made by either the grantee in 
that deed or the public to any portion of 116th street owned by the 
hospital, nor was the same used in any way as a street or highway. 
The description in this deed carefully excludes any portion of the fee 
of 116th street. The property conveyed is not bounded by the street. 
but the boundary line commences at a point on the southerly line of 
the street, and runs thence along the southerly side of the street to 
the westerly side of 11th avenue; clearly showing that it was the in- 
tention of the parties to use the southerly side of this street as laid 
out upon the map as a boundary, and to convey no interest in the 
street itself to the grantee. 

We think it is clear that there was no dedication of this street to 
the public by this convevance. An intent on the part of the owner 
of land to dedicate is absolutely essential, and, unless such intention 
can be found in the facts and circumstances of the particular case, no 
dedication exists. To deprive the owner of his land, the intent to 
dedicate must clearly and satisfactorily appear. See 2 Dill. Mun. 
Corp. p. 751, § 636, and cases cited. 

See, also, Washb. Easem. (1st Ed.) p. 131, where the learned author 
Rays: 

“Reference to a deed as a boundary to a street as laid out, but not opened, 
While it would estop the grantor as against his grantee, is not a dedication 


to the public, so as to deprive the grantor of the right of compensation when 
the land is actually taken under the power of eminent domain.” 


See, also, Easton Borough v. Rinek, 116 Pa. St. 1, 9 At}. 63. 


The intention to dedicate not only does not appear in this case, 
but it clearly appears that no such intention existed. The language 
of the description, excluding the street itself, and making the south- 
erly line its boundary; the location of the property conveyed, front- 
ing, as it did, upon an open public avenue (11th avenue); the acts of 
the parties in continuing the exclusive possession of the grounds laid 
out as a street in the hospital; and the fact that the land was never 


612 NEW YORK SUPPLEMENT, Vol. 37. (Sup. Ct. 


uscd as a street, neither by the public nor the abutting owners,— 
clearly establish the absence of such intention. 

A more difficult question remains to be determined, however, and 
that is whether Carrigan, as the grantee of the New York Hospital, 
acquired an easement in this strip of land laid out as 116th street 
which would entitle him to claim, as against the New York Hospital, 
that the street as laid out upon the plan of the city should remain a 
public street, so that, as grantee of the property conveyed to him, he 
would be entitled to the use of the land in front of such property for 
light, air, and access. There is no express grant of such easement 
contained in the deed, and, if one exists, it must be implied from the 
fact that the northerly line of the property conveyed was the south 
side of the street. It is well settled in this state that, “without mak- 
ing such a dedication to the public, a grantor may, by selling lots, and 
describing them as bounded on a street running through his own land. 
create an easement on the land called a ‘street’ in favor of his own 
grantees, and that, although the fee of such land remains in bin, it is 
incumbered by that easement.” See In re Opening of Eleventh Ave- 
nue, 81 N. Y. 447. Whether there is such a grant of an easement, 
however, express or implied, depends entirely upon the intent of the 
parties to the grants; and, in construing the grant, the court had to 
take into consideration the circumstances attendant upon the transac- 
tion, the particular situation of the parties, the state of the country, 
and the state of the thing granted, for the purpose of ascertaining the 
intention of the parties. See U.S. v. Appleton, 1 Sumn. 500, Fed. Cas. 
No. 14,463. Whether or not an easement was granted depends upon 
the construction to be given to the grant made by the parties; and, 
before an easement can be implied, it is necessary that there should 
be a “concurrence as well of the owner of the heritage which it is 
wished to charge with the servitude, as of him in favor of whose her- 
itage it is desired to create it.” See Washb. Easem. p. 39, §$ L 
Whether a right of way or other easement is embraced in a deed is 
always a question of construction of the deed, having reference to its 
terms and the practical incidents belonging to the grantor of the land 
at the time of the conveyance. The intention of the parties is to be 
learned from the facts. Huttemeier v. Albro, 18 N. Y. 50. It is 
thus the intention of the parties that is to govern, and that intention 
is to be ascertained by the terms of the grant, the circumstances at- 
tending upon the transaction, the particular situation of the parties. 
and the state of the thing granted. As before stated, there is here 
no express grant of the easement. The question is whether one can 
be implied from the terms of this grant. 

This question of implied easements was much discussed by the 
old supreme court of this state and the court of errors, in questions 
arising upon the opening of streets in the settled portion of the 
city laid out under the act of 1807, and it was there finally held that 
where the owner of lots abutting on a street actually opened, and 
in use as a public street, sold lots, bounding them upon such open 
street, he dedicated the street to the public, and, upon the fee of 
such street being acquired by the city under the act of 1807 or of 
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1813, the owner of the street held such fee subject to the right of 
the public to use the street, and also subject to an easement ap- 
purtenant to the lots sold, and was entitled to but nomina) damages. 
The authority of these decisions has been questioned, and in some 
important particulars expressly repudiated. See Bissell v. Rail- 
road Co., 23 N. Y. 61, and also City of Buffalo v. Pratt, 181 N.. Y. 
293, 30 N. E. 233. In all the cases decided previous to the ones last 
cited, it appears that the streets upon which the land conveyed 
was bounded were actually used by the public as streets. It is not 
that the street is laid out as a street upon a map or plan of the city, 
but that such street, in addition to being laid out, was actually 
used as a street, and the owner of the fee of the street had conveyed 
to various grantees lots thereon abutting, for which they had re- 
ceived a substantial consideration. The street, therefore, existed as 
a fact; and it was in relation to that fact, taken together with 
the conveyance of land abutting on the street, and the’ enhanced 
price for which the land had been sold (by which a compensation 
for the grant of such an easement in the street had been received), 
that it was held that such conveyance gave to the public and the 
grantees of the lot an easement in the street; that the same should 
be laid out and used as a public street to its full width; and that 
it would be inequitable to allow such a grantor to compel his gran- 
tee to pay him a substantial price for the right to use the street, 
for which, by the enhanced price at which the lots had been sold, 
he had once been paid. In none of the cases that we have been 
able to discover—and we think we have examined all] of them— 
was it held that a mere conveyance of a piece of land for a nominal 
consideration, by a description that carefully excluded all interest 
in the street itself, merely using the side of the street as a boundary 
for the property conveyed, and where no street had ever in fact ex- 
isted, as a matter of law, implied a grant. As before stated, the 
authority of these cases has been seriously questioned by the court 
of appeals, and several of the principles which they were supposed 
to have established have been expressly repudiated. We have now 
three late decisions of the court of appeals which, taken together, 
We think establish certain rules that should be applied in cases of 
this kind. Thus, we may say that a grant of land bounded upon a 
street, of which the fee is in the grantor, whether by the terms of the 
grant the fee of the street would be included or not, does not of it- 
self amount to a public dedication of the street; that the owner of 
property abutting on the street who owns the fee of the street sub- 
ject to an easement granted to private individuals is entitled to sub- 
stantial damages when the fee is taken by a municipality for a pub- 
lic street; that, where there exists a private easement to use the 
street, the owner of the fee of the street subject to such easement 
was entitled to nominal damages only where the fee was not taken, 
but only an easement to the public, as no greater right was taken 
by the public than he had before granted to his grantees; and 
Where the owner of property on both sides of a street or highway 
had conveyed all of his property bounded on the street to grantees, 
V.87 N.Y.8.n0.4——-33 
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who had thereby acquired an easement in the street for use as a 
street, he was entitled to the value of the property taken, subject 
to the private easement which had already incumbered the prop- 
erty, Which value was merely nominal. See City of Buffalo v. Pratt, 
191 N. Y. 299, 30 N. E. 233; Village of Olean v. Steyner, 135 N. Y. 
348, 32 N. E. 9; and In re Adams, 141 N. Y. 300, 836 N. E. 318. And 
to this extent the cases before referred to in the old supreme court 
and the court of errors have been overruled; but all of these cases 
have proceeded upon or are consistent with the general proposition 
that in construing a grant, to determine whether or not a grant of 
an easement is implied, the crucial question is whether or not it 
was the intention of the parties that such an easement was to be 
included in the grant. 

We fully recognize that in many cases such an intention will be 
presumed to exist from the nature of the grant itself, from the 
nature of the property conveyed, from the terms used in the de- 
scription, or from the location or situation and use to which the 
property had been put before the making of the grant. In most of 
the decisions in which such grants have been implied, the implica- 
tion has arisen on one of two grounds: First. That the parties are 
presumed to contract in reference to the condition of the property 
at the time of the grant, and thus, as appurtenant to the property 
conveyed, will pass all of those rights and incidents which were 
actually in use at the time of the execution of the grant. Many 
illustrations could be given of implied grants arising from a situa- 
tion of this character, and they will be found cited and commented 
upon in Washburn on Easements, in the section entitled “Of Ways 
Created by Grant”; and this implication will arise wherever the 
owner of an estate grants a portion of it, and ways have existed 
or drains been used over the portion reserved for the benefit of the 
portion granted. A grant of all rights to use the portion reserved 
for such ways or drains will be implied. 

The illustration used in one of the earliest cases is: 

“So, if one be seized of White Acre and Black Acre, and use a way over 
White Acre from Black Acre to a mill, river, ete., and he grant Black Acre 
to B., with all ways, easements, ete., the grantee shall have the same con- 
veniency that the grantor had when he had Black Acre.” Staple v. Heydon, 
6 Mod. 1. 

Such an easement there passes as appurtenant to the thing yrant- 
ed, and the implication of the grant of such easement arising from 
the condition of the use of the property at the time of the grant. 

The other principle upon which a grant of an easement is im- 
plied is when it is necessary to the enjoyment of the thing granted, 
the familiar example of which is the implication of the grant of a 
right of way where the owner of two lots of ground, one fronting 
upon a highway, the other having no access to the highway, granted 
the lot having no access to the highway to a stranger, who would 
have no means of access to his lot except over the Jot reserved. 
In that case the law would imply the grant of a right of way over 
the lot reserved, as without it the grantee would be deprived of the 
beneficial use of the property granted. 
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The easement in New York City streets that was implied in the 
cases referred to did not, however, come strictly within either of these 
principles, for such easement was implied when the property abutted 
upon two streets in both, and thus no way of necessity could be im- 
plied, and the grant that was implied was more than a mere appurte- 
nance to the land granted in use at the time. But the court then 
did what Mr. Justice Story said it was the duty of the court to do in 
U. 8. v. Appleton, supra, viz., took into consideration the circumstan- 
ces attending upon the transaction, the particular situation of the par- . 
ties, the state of the country, and the state of the thing granted, for 
the purpose of ascertaining the intention of the parties. At first the 
court held that no easement was granted at all under such circum- 
stances; that it did not come within the principles established by 
which a way of necessity would be implied. See Underwood v. Stuy- 
vesant, 19 Johns. 181; In re Mercer St., 4 Cow. 542. But subse- 
quently these rulings were reversed, and it would appear to have been 
held that from such conveyance there was a dedication to the public, 
and an implied easement in the grantee. See In re Lewis St., 2 Wend. 
414; Livingston v. New York, 8 Wend. 88. But the implication of 
this dedication and of this grant of an easement was based upon the 
intention of the parties that was assumed from the situation of the 
property, the fact of the plan of the city as laid out into avenues and 
streets having been filed, that the streets had been used for streets, 
that purchases were made of lots for the purpose of erecting build- 
ings thereon bounded upon such streets; and it was held that, when 
a purchase is made of a lot bounding upon a street in the city of New 
York which is not yet opened, the purchaser is entitled to all the bene- 
fits and advantages belonging to the property of which he has become 
the owner, one of the most essential of which is that when the street 
is opened upon the application of the corporation, conformably to the 
law regulating streets in that city, he will have a lot fronting upon a 
street upon which a building may be erected without being compelled 
to compensate the owner of the fee to the full value of the land thus 
appropriated, the presumption being that the purchaser of the lot 
paid an enhanced price for the same in consideration of the lot being 
bounded ona street. See In re Lewis St., supra. 

But, assuming that these cases are binding authorities, the princi- 
ples that were there applied would not apply here. There was no 
single lot conveyed by this grant, but a part of several lots, the plot 
Convered having a frontage upon 11th avenue. There could be no pre- 
sumption that the purchaser of this gore paid an enhanced price for 
the same in consideration of the let being opened on the street, and 
this was not the purchase of a lot bounded upon a street. but a pur- 
chase of a narrow strip of land, which, upon the opening of 116th 
street, would be entirely disconnected from the grantor’s other prop- 
erty, and would be comparatively valucless to it, but which would be 
Valuable to the grantee in rounding and completing the property 
owned by him. Then the hospital retained all of its property upon 
the other side of the street. and thus retained its interest to control 
the bed of the street. It maintained exclusive possession of the street 
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itself, and the interest that it retained in the street exceeded largely 
the extent of the land that it granted. The property conveyed was a 
narrow strip on the south side of the street, about 172 feet long, with 
an average width of about 25 feet; while the property comprising the 
bed of the street was a piece of land 100 feet in width, and over 300 
feet in length, comprising about 11 city lots, which appear in these 
proceedings to be worth over $54,000. It could hardly be presumed 
to have been the intention of the parties that by the conveyance, for 
_ a nominal consideration, of this sinall strip of land, the beneficial en- 
joyment of a so much larger strip of land could have been intended. 
The effect would be that the right acquired by the implied grant was 
much more important and valuable than that of the property ex- 
pressly conveyed. The New York Hospital has here made but a 
single conveyance, obviously for the mere purpose of straightening the 
boundary line between itself and its neighbor, reserving all of the res- 
idue of its property abutting on the street, and reserving to itself the 
substantial use of the fee of the street. It seems to us clear that not 
only is there an absence of proof of any intention to give to the gran- 
tee any right in or use of this piece of ground laid out as a street, but, 
on the contrary, the intention of the parties is clear that no such 
right was intended to be conveyed, and that no such grant can be im- 
plied. 

We do not intend in any way to infringe upon the rule that, un- 
der ordinary circumstances, the implication of such a grant could 
arise from the terms of the grant itself when the owner of property 
abutting on the street conveys a portion of the property bounded by. 
the street. That principle is well settled, and it is apparent that its 
application is very necessary to carry out the intention of the parties. 
But we are of the opinion that the peculiar facts and circumstances of 
this case make it an exception to the general rule, and affirmatively 
show that this conveyance of a comparatively small triangular piece 
of land did not grant as an appurtenance to it the beneficial use of a 
piece of property many times its size and value, and all for the con- 
sideration of one dollar. We are of the opinion, therefore, that the 
commissioners were entirely right in holding that the New York Hos. 
pital was the owner of the fee of this property, not subject to any 
easement; and as its award, in view of the testimony, seems to have 
been reasonable, it must be approved. 

The order confirming the report of the commissioners must there 
fore be aflirmed, with custs against the appellants. AJl concur. 


(1 App. Div. 610.) 
JOHNSON v. TYNG. 


(Supreme Court, Appellate Division, First Department. February 21, 189.) 


1. BREACH OF ConTRACT—RIGHT TO DAMAGES. 
The first breach of a contract baving been committed by plaintiff in 
refusing to make payments in accordance with its terms, be cannot recover 
damayes of defendant for refusing to perform. 
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2, Account StaTED—RECOVERY OF Since ITEMS. 
Though one joins in a complaint, with a count on an account stated, 
a count for the original debt, yet. fhe issue at the trial having been con- 
fined to an account stated, he, having failed to prove it, cannot have judg- 
ment for an item thereof. 


Action by George Johnson against Charles R. Tyng. Verdict was 
directed for plaintiff. Defendant's counterclaim was dismissed, and 
he moves for a new trial on exceptions ordered to be heard in the first 
instance at the general term. Granted. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, and O'BRIEN, JJ. 


T. M. Tyng, for the motion. 
J.C. O'Conor, opposed. 


O'BRIEN, J. The complaint set up two causes of action: (1) 
For work, labor, and services; and (2) upon an account stated, a copy 
of which account, marked “Schedule A,” is annexed to the complaint, 
and made a part thereof, the items of which are as follows: 


July 31, 1884 To balance due on old account. .....cc cece sce cece $ 331 56 
April 30, 1885 “ « Ari, AOL 4Ga-cawelsoessoscaken 526 36 
May 81 “ Acct. rendered for MAV......ccccccccecceccccece QS1 5) 
June 30 mm. a8 " OF AMING 2g ichaters- eee Seb alal sone eae ee 876 2u 


July 31 a oes “ APU wea se eo uacess aoe aiacee ren G50 68 
$5.372 34 

The answer contained a general denial, and set up a counterclaim, 
The court below dismissed the counterclaim, and directed a verdict 
for the plaintiff for the first item of the account, viz. balance due on 
old account, $331.56, with interest, to which the defendant excepted. 
The plaintiff also excepted to the refusal of the court to direct a ver- 
dict for the full amount claimed, which exception was subsequently 
Withdrawn, and the case is to be determined upon the defendant's 
exceptions alone. 

It appears that prior to July 21, 1884, the plaintiff did certain work 
for the defendant, under an agreement which was abrogated, and a 
hew one entered into, bearing date July 31, 1884.) For work under 
the old agreement there was an account rendered in January, 18835, 
upon Which there is a balance unpaid of $331.56. The new agree 
ment provided, among other things, that the plaintiff should manu- 
facture steel for and upon the order of the defendant and for his ae- 
count, and deliver the same to him, and that plaintiff would execute 
defendant’s orders within the shortest time possible, and give to de- 
fendant the exclusive sale of all goods made by him; that the defend- 
ant should pay the plaintiff for all work done by him the amount due 
to him for each month’s work within 60 davs from the date of each 
monthly account; that any time lost by plaintiff in making repairs 
or alterations, or through any failure on his part, should not be con- 
sidered as part of said time: and that, if defendant should fail to 
make the payments as above provided, the agreement should, on 10 
days’ personal notice, be null and void. The defendant's counter- 
claim is that, without cause, and without default on the part of the 
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defendant, the plaintiff failed and refused to keep and perform said 
agreement, to the defendant’s damage $10,000. 

There are two questions presented for decision: (1) Did the court 
below err in directing a verdict for the balance remaining unpaid on 
the old account? The defendant’s claim is that the action being upon 
an account stated, and this balance being included as one of the items 
therein, no recovery can be had for such separate item. (2) Did the 
court err in dismissing the defendant’s counterclaim? The plaintiff's 
account rendered for the month of April, 1885, remaining unpaid on 
July 28, 1885, and more than 60 days having elapsed, plaintiff notified 
the defendant in writing that, unless the April account was paid in 
10 days, the agreement would be null and void. The defendant tes- 
tified that he had not done anything towards fulfilling his part of the 
agreement after the 25th of July, 1885. It appears that, on a for- 
mer trial of this case, the plaintiff testified that on July 25, 1885, he 
stopped all work under the agreement, and never thereafter resumed 
work thereunder. Upon this trial he explains this by saying that, 
when he testified he “stopped all work,” he then had reference to roll- 
ing alone, but that his men were at different kinds of work in the 
mil], repairing, pickling, etc., the entire 10 days during which the no- 
tice declaring the contract null and void was running. It will thus 
be seen that with this explanation in the case, if it were material to 
determine whether, upon defendant’s breach by failure to pay, plain- 
tiff was precluded, as was held upon the former appeal (58 Hun, 501, 
12 N. Y. Supp. 630), from recovering, because, as then appeared by the 
testimony, he had abandoned work, and had thus himself been guilty 
of breach, this, under the altered testimony, would have been a ques- 
tion of fact. No suggestion, however, was made by the plaintiff to 
go to the jury, but a request was made for a direction for the whole 
amount. This, we think, was properly denied, because —First, as 
stated, it was, at best, but a question of fact; and, secondly, because 
the plaintiff, relying on an account stated which he had failed to 
prove, was not entitled to such direction. Any error in this respect, 
however, is not directly presented, but we deem it necessary to call 
attention to the difference in the facts appearing upon this trial and 
those which appeared upon the former, as, upon a new trial and upon 
proper issues, they would have a bearing upon plaintiff’s right to re 
cover the entire amount. 

With respect to a counterclaim based upon a breach of the agree- 
ment by plaintiff, we think it was properly dismissed, because, even if 
plaintiff was guilty of a breach, the defendant proved no damage re- 
sulting therefrom, and for the weightier reason that we think the evi- 
dence shows that the first breach was committed by the defendant in 
refusing to make payments in accordance with the terms of the con- 
tract. 

This brings us to a consideration of the exception taken to the di- 
rection of a verdict for the first item of the account. We can find no 
authority, nor do we think it consistent with good pleading, where 
one seeks to recover upon an account stated and fails, to permit him 
to select one of the items going to make up such account, and recover 
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upon it. Upon the issue of an account stated, the items going to 
make it up are not involved, nor is the one against whom it is charged 
bound to come prepared upon the trial to dispute each and every item 
going to make up an alleged account stated. Ifa pleader relies solely 
upon such a cause of action or defense, he must prove it as alleged, or 
fail in the action. He is not, however, obliged to rely solely upon 
such a plea, but he may join in the same complaint a count for the 
original debt; and in such a condition of the pleadings, should he fail 
upon the account stated, he could prove, if able, some or all of the 
original debt. This follows because then the opposite party has no- 
tice that, upon failure to support the plea of an account stated, resort 
would be had to the original items. 

The rule, we think, is well stated in the case of Goings v. Patten, 17 
Abb. Prac. 340: 

“A party may fail to establish the stating of an account, but that does not 
cut him off from any defense he may have upon the unsettled account. 
* * * It admits the existence of a prior running account; and because a 
party relies upon the defense that it was mutually adjusted, and the balance 
ascertained and fixed, and fails to prove it, be is not thereby precluded from 
falling back upon the accounts, and showng that there is in fact a claim or 
balance due to him. He would, undoubtedly, be precluded from doing so if 
his pleading were so framed as to show that he relied solely upon the defense 
of an account stated, for, that being made the sole issue, the other party 
might come unprepared to try avy other. Buta party might also join with an 
account stated a count for the original debt; and, if he failed upon the one, 
he might recover upon the other [unless compelled to elect).” 


It will be noticed that the complaint here adopts both forms of 
pleading to recover for the same indebtedness, alleging, as a first 
cause of action, work, labor, and services, and, second, an account 
stated. Having failed on the latter, if the plaintiff had then, by prop- 
er evidence, supported the original indebtedness, he could have recov- 
ered, upon his count for work, labor, and services, so much of the 
amount as he could by competent proof establish. The difficulty in 
this case, however, is that, while he pleaded in both forms, upon the 
trial he virtually abandoned the original indebtedness, or the count 
for work, labor, and services, and insisted upon confining the issue to 
an account stated; and he succeeded in having the court do likewise, 
for, upon defendant’s attempting to introduce a defense to this item 
a8 an original indebtedness, he was met by the objection that it was 
incompetent, and the court, in sustaining the objection, said: 

“I hold that, in order to justify the defendant going back to the original 
consideration of that amount of $331.56, it is necessary that the answer should 
Specifically allege that that account was a mistake, and there was nothing 


due under it, and that there was a breach of the agreement; and, not bay- 
ing done so, the defendant cannot prove it.” 


_ It will thus be seen that that item was regarded as though, of itself, 
It constituted an account stated; and the proof of it was not offered 
. an original indebtedness, nor was the defendant permitted to meet 
it as such. 

We are therefore brought back to a consideration of the question 
whether, the action as tried being on an account stated, there can be 
any recovery for any separate item therein. We think the answer to 
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this must be in the negative. What was claimed to be an account 
stated was Schedule A in its entirety; and, if that had been sustained 
by competent proof, the verdict, under the pleadings, should have been 
for the entire amount thereof. As it must be conceded that it was 
not sustained, there can be no recovery for any of its separate items. 

Our conclusion, therefore, is that this exception is good, and that 
the judgment must be reversed, and a new trial ordered, with costs 
to the appellant to abide the event. All concur. 


REGER v. ROCHESTER RY. CO. 
(Supreme Court, Appellate Division, Fourth Department. February 7, 1896.) 


ADEQUACY OF DAMAGES—DEATH OF CHILD. 
A verdict for $375 for death of a girl 314 years old, intelligent, and in 
good health, should not be set aside as inadequate. 


Appeal from circuit court, Monroe county. 

Action by Joseph B. Reger, administrator of Louisa Reger, de 
ceased, against the Rochester Railway Company. From an order 
setting aside a verdict for plaintiff on the ground of inadequacy, 
defendant appeals. Heversed. 


Appeal from an order made at the circuit term of the supreme court held 
in the county of Monroe, February 5, 1895, setting aside a verdict in favor of 
the plaintiff on the sole ground that the verdict was inadequate. This action 
was brought under the statute to recover damages for the alleged negligent 
killing of the plaintiff's intestate, who was a daughter of plaintiff. April 24, 
1813, plaintiff’s intestate was killed by one of the cars operated by the defend- 
ant, which is a railroad corporation, operating a line of railway by electricity 
in the city of Rochester. Issues were joined upon the question of the defend- 
ant's negligence, of intestate’s contributory negligence, and that of her par 
ents. The evidence upon those questions was conflicting, and was submitted 
to the jury. The jury rendered a verdict in favor of the plaintiff for the suin 
of $375. All the testimony given by the plaintiff upon the question of damages 
was this: The child was 314 years old, bright, intelligent, active, and in good 
health. She resided with her parents and her brother and sisters. The other 
children were Elizabeth, 7 years old; Margaret, 5 years old; Edward, 2 years 
old; and Minnie, 1 year old. The father was 3+ years old in January, 15%, 
and at the time of the accident was working for a furniture company. He was 
a cabinet maker by trade, and earned $11 a week. 


Argued before HARDIN, P. J., and FOLLETT, ADAMS, GREEN, 
and WARD, JJ. 


Charles J. Bissell, for appellant. 
John Van Voorhis, for respondent. 


GREEN, J. The sole question here presented is whether this 
court can say as matter of law that the jury violated any rule in 
giving the amount of damages which they did give, or that thev 
should have given more. That the supreme court has the power. 
in a proper case, to set aside a verdict where it is excessive or in- 
adequate, is conceded; but this power is exercised within well- 
detined limitations. The court is justified in interfering with a 
verdict of a jury only in those cases where it appears that the jury, 
in fixing the amount of the verdict, were actuated by prejudice, 
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passion, partiality, or corruption, or failed to understand and apply 
the rule of damages appertaining to the case; or where it can be 
clearly seen from the record that under all the circumstances of 
the case the amount awarded was unreasonable and unfair. Ap- 
plying this rule to the case at bar, the verdict of the jury is subject 
to no criticism which would justify the court in interfering with 
its verdict. There are many cases brought under the statute 
where the evidence is such that the question of damages may be 
fixed with some reasonable degree of certainty; as in the case of an 
adult where the jury have before them evidence of the earning capac- 
ity and the age and condition in life of the deceased. But in the 
case of a child of 34 years the evidence upon the question of damages 
must necessarily be indefinite, and to some degree uncertain. The age, 
the sex of the child, her physical condition, and the condition and 
circumstances of the parent of the child, constitute the evidence 
upon which the jury must fix the amount of damages. In this 
case the child has never had any earning capacity, and possibly 
might never have had such. “In estimating the pecuniary value 
of this child to her next of kin, the jury could take into considera- 
tion all the probable, or even possible, benefits which might re- 
sult to them from her life, moditied, as in their estimate they should 
be, by all the chances of failure and misfortune. There is no rule 
but their own good sense for their guidance.” Birkett v. Ice 
Co, 110 N. Y. 504, 18 N. E. 108. The jury were bound to confine 
themselves to the evidence given upon the question to be decided. 
It was their duty to consider the same, and pass their judgment 
upon it. Their determination must not be the result of mere 
speculation, conjecture, or guesswork. The foundation upon which 
ther must build their verdict is the evidence. In view of the some- 
What indefinite and uncertain character of the evidence, we are 
of the opinion that this case is peculiarly one for the considera- 
tion of a jury, and one where the determination of a jury should 
be conclusive. No safer tribunal than the experience, good sense. 
and judgment of 12 men can be found for the determination of 
the question of damages in a case of this character. So far as 
appears from the record, the jury considered that somewhat diffi- 
cult question, and arrived at a verdict which, to them, fairly 
represented the pecuniary damages sustained by the next of kin. 
They had before them all the elements of damages properly in- 
volved in the plaintiff's claim. They violated no rule governing 
them in arriving at their conclusion; nor does it appear from 
their verdict or from the record presented to the court that they 
assed beyond the limits prescribed within which they must exer- 
cise their functions. The court might have been better satisfied 
With a larger verdict. But this alone furnishes no sufficient 
reason for invading the provinee of a jury, and substituting the 
opinion of the court for that of the jury. We are of the opinion 
that the verdict of the jury was conclusive, and that the order 
setting aside the same should be reversed. 

Order reversed, with costs, All concur. 
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HOGAN v. GLUECK. 
(Supreme Court, Appellate Division, Second Department. February 18, 1896.) 


COMPLAINT—AMENDMENT TO SHOW JURISDICTION. 

Amendment of a complaint in an action in a municipal court—which 
has a limited jurisdiction, dependent on residence of defendants—so as to 
allege, in conformity with the evidence, that defendant was a resident 
of the city, should be allowed. 


Appeal from city court of Yonkers. 

Action by James J. Hogan against Max Glueck. From a judg. 
ment dismissing the complaint and denying a motion to amend, 
plaintiff appeals. Reversed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


I. J. Beaudrias, for appellant. 
William Riley, for respondent, 


BROWN, P. J. The plaintiff’s complaint in this action was dis- 
missed, after all the testimony had been introduced by both par- 
ties, on the ground that the complaint was defective, in not alleying 
that the defendant was a resident of the city of Yonkers. ‘The city 
court of Yonkers, in respect to civil actions, is given jurisdiction by 
statute in cases where the defendant resides in said city, or in a 
town of Westchester county adjoining that city, or where a war- 
rant of attachment has been granted, to accompany the summons, 
and levied on property of the defendant within that city. This ac- 
tion was brought to recover damages for an alleged malicious prose 
cution. The complaint contained no allegation that the defendant 
was a resident of the city of Yonkers, and in this respect was defec- 
‘tive. In the view we take of the case, it is not necessary to deter- 
mine whether the objection thereto was waived by the def2ndant's 
failure to take it by demurrer or answer. Code Civ. Proce. $ 499. 
At the close of the testimony the defendant moved for judement 
on the ground that the court had no jurisdiction to determine the 
action, whereupon the plaintiff moved to amend his complaint by 
inserting an allegation that the defendant was a resident of the 
city of Yonkers, and in that respect to conform the pleading to the 
proof. The learned city judge, in his decision, states that in his 
opinion the plaintiff had a meritorious cause of action, but felt con- 
strained to deny the plaintiff’s motion, and to dismiss the com. 
plaint, on the ground that there was no evidence that the defendant 
was a resident of said city at the time of the commencement of 
the action. The complaint alleged that the defendant had, before 
the acting judge of the city court of Yonkers, on August 28, 1895, 
charged the plaintiff with having maliciously broken open a door 
in a hallway on defendant's premises. The answer, while specif- 
ically denying this allegation of the complaint, alleged that “the 
defendant saw the plaintiff break with a hammer the lock of the 
door of the premises of which defendant was then the tenant and 
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in possession.” Upon the trial it appeared that both parties were 
tenants of one Larry Condon, and occupied portions of a house 
known as “153 Palisade Avenue,” in said city. Hogan occupied 
the ground floor as a saloon, and the defendant lived with his fam- 
ily on the floor over the saloon. The plaintiff testified as follows: 
~ “I know Max Glueck. He lives at 15} Palisade avenue.” Richard 
va: Gondon, a son of Larry Condon, testified in reference to the prem- 
ises as follows: “The hallway is for the use of Mr. Hovan, on the 
basement floor; Mr. Glueck, on the next floor; and -.nother tenant. 
* * * J granted to Mr. Glueck the use of that hallway.” Glueck 
himself testified that he was a tenant of the apartments over Hogan, 
and saw him break the lock of the hall door; that after he saw 
him break the lock he went downstairs, and that his wife came 
down and complained; and that he (Glueck) then went out and con- 
sulted a lawyer, and caused the complaint to be made upon which 
Hogan was arrested. He further testitied that he told the lawyer 
that Hogan occupied the saloon, and that he (Glueck) lived en the 
first floor over the saloon. Near the close of his testimony he was 
asked the following question by his counsel, and made the follow- 
ing answer: “Mr. Glueck, does Mr. Hogan’s family live in the 
same building that you do? A. No, sir; two houses away.” This 
testimony, we think, showed clearly that the defendant lived in the 
building where the offense with which plaintiff had been charged 
* was alleged to have been committed. The argument that it does 
not show that he lived there at the time the action was commenced 
is not worthy of serious consideration. The offense was charged 
to have been committed on August 28th, and this action was com- 
menced on August 30th, and proof of the fact that defendant lived 
in Yonkers on the 28th permitted the conclusion that he was living 
there two days later. The probative force of the testimony was not 
confined to the exact moment of which the witness spoke. When it 
appeared that the defendant lived within the jurisdiction of the 
court within a reasonable time prior to the commencement of the 
action, the conclusion was permitted that he was residing there 
When the action was coinmenced. But much of the testimony re- 
ferred to related to the time of the trial, and showed that the de- 
fendant’s residence at that time was the same as it was on the 2Sth 
of August. Indeed, it is apparent from a reading of the tescimony 
that the case was tried by both parties on the theory and assump- 
tion that the defendant was a resident of the city of Yonkers, and 
Within the jurisdiction of the court, when the action was com- 
menced. We are of the opinion, therefore, that, as it appeared 
altirmatively that the court had jurisdiction of the action, the mo- 
tion to amend the complaint should have been granted. 
The judgment and order must be reversed, and a new trial grant- 
— ed, with costs to abide the event. All concur. 
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SABIN v. KENDRICK, 
(Supreme Court, Appellate Division, Second Department. February 18, 1896.) 


1. SUMMONS—SERVICE OUT OF STATE—ORDER FOR PUBLICATION. 

Where an order authorizes a summons to be served by publication, or by 
personal service on defendant outside the state, and personal service is 
had, it is immaterial that the order for publication is defective, in not 
specifying where copies should be mailed to defendant. 


2 SamME—TIME OF SERVICE. 

Under Code Civ. Proc. § 638, contained in the title relating to attach- 
meat, providing that personal service of the summons must be made on 
the defendant against whose property attachment is granted, within So 
days after the granting thereof, or else, within that time, service of the 
summons by publication must be commenced, or service thereof must be 
made without the state, pursuant to an order made therefor, failure to 
serve the summons out of the state, on a nonresident, till after the ex- 
piration of the 30 days, does not affect the validity of the service, but 
merely the validity of the attachment. | 


Appeal from special term, Kings county. 

Action by William E. Sabin against William A. Kendrick, im- 
pleaded. From an order denying a motion to vacate order of publica- 
tion and set aside the service of the summons, defendant appeals. <Af- 
firmed. 

Argued before BROWN, P. J., and PRATT, BARTLETT, and 
HATCH, JJ. 


William H. Sage, for appellant. 
J. M. Ferguson, for respondent. 


BARTLETT, J. The learned counsel for the appellant concedes 
that an order of publication need not contain both the requirement 
that the summons shall be published, and the provision that service 
may be made without the state, at the option of the plaintiff. In re 
Field, 181 N. Y. 184, 30 N. E. 48. He insists, however, that when 
the plaintiff makes no election between the two modes of service. but 
inserts both provisions in the order, the omission to specify a place to 
which copies of the summons, complaint, and order shall be directed. 

‘addressed to the defendant, is a Jurisdictional defect which is fatal 

to the order. It does not seem to us that this view is correct. No 
doubt, the order of publication in the present case was defective. in 
that it merely provided for the mailing of the papers, “directed to the 
defendant,” without specifying any place to which they were to be 
addressed, But, inasmuch as everything relating to the publication 
and mailing might have been omitted without affecting the validity of 
that part of the order which authorized the personal service of the 
summons without the state, we do not see how the omission of one 
thing relating to such publication and mailing can invalidate it. The 
order remained perfect as an order permitting the plaintiff to have the 
summons served upon the defendant personally outside the limits 
of New York, and the summons was so served, in the state of Connecti- 
cut, on the 25th dav of October, 1895. 

The order of publication was made more than 30 days before that 
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date, and a warrant of attachment had also been granted against the 
property of the defendant more than 30 days before. Section 638 of 
the Code of Civil Procedure, which is contained in the title relating 
to the provisional remedy of attachment, prescribes that personal serv- 
ice of the summons must be made upon the defendant against whose 
property the attachment is granted within 30 days after the granting 
thereof; or else, before the expiration of the same time, service of the 
summons by publication must be commenced, or service thereof must 
be made, without the state, pursuant to an order obtained therefor. 
There was no attempt to publish the summons in the case at bar, but 
it was served in Connecticut, pursuant to the order, as already stated. 
We do not think that the lapse of more than 30 days had any effect 
upon the service of the summons without the state, or upon the or- 
der authorizing such service. ‘The effect of the delay was limited to 
the attachment, ‘which the defendant thereupon became entitled to 
have vacated. The service of the summons without the state would 
have been perfectly good, although there had been no attachment 
whatever. The Code, in the provisions relating to attachment, no- 
Where declares that the action sball abate, or the court be ousted of 
jurisdiction, by reason of a delay of more than 30 days in the personal 
service of the summons, or the beginning of the publication thereof; 
and, in the absence of such a provision in express terms, we can per- 
ceive no good reason for extending the effect of the omission beyond 
the avoidance of the attachment. 
The order appealed from must be affirmed, with costs. All concur. 


MOSEL v. WILLIAM H. FRANK BREWING CO. 
(Supreme Court, Appellate Division, Second Department. February 18, 18986.) 


PayMent—ReEcEIPT—PaROL EVIDENCE. 
In an action for purchase price of an article, the question of payment 
is for the jury, notwithstanding a receipt acknowledging payment, there 
being parol evidence tending to show that there was no payment. 


Appeal from circuit court, Queens county. 

Action by Christian Mosel against the William H. Frank Brewing 
Company. From a judgment entered on a verdict directed for de- 
fendant, plaintiff appeals. Reversed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


Bernard J. Isecke, for appellant. 
M. Hallheimer, for respondent. 


BARTLETT, J. This litigation grows out of the sale of a chattel 
Mortgage. The defendant purchased this mortgage from Mrs. Bet- 
ting Hammersen, through August Hammersen, her husband.  Ac- 
cording to his account of the transaction, the purchase price was 
$500, of which $325 still remains unpaid. According to the account 
given by the witnesses for the defendant, the purchase price was $350, 
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for the whole of which Mrs. Hammersen accepted in payment two 
promissory notes aggregating that amount, which were made by the 
Fred Hower Brewing Company. Mrs. Hammersen assigned her claim 
to the plaintiff, who brought this suit to recover the balance of $325 
alleged to be due thereon. There was a conflict in the evidence on 
two issues: First, as to whether the mortgage was sold for $500 or 
$350; and, second, as to whether the purchase price, whatever it was, 
had been paid by the transfer and acceptance of the notes already 
mentioned. At the conclusion of the case, however, the learned trial 
judge directed the jury to find a verdict for the defendant, holding 
that the testimony showed that the notes had been received in pay- 
ment for the mortgage, and also that a receipt or agreement which 
the defendant had put in evidence operated conclusively to relieve the 
defendant from liability. The exception taken by plaintiff's counsel 
to this direction presents the only question which it is necessary to 
consider on this appeal. 

The written instrument to which the court gave this conclusive ef- 
fect was in the following terms: 


“Received at date, from the Wm. H. Frank Brewing Company, three hun- 
dred and fifty dollars ($350), in consideration of which payment and sum we 
hereby release and discharge said company from all claims and demands in 
the chattel mortgage made by Jacob Seibert to Bettina Hammersen. 

“Dated Evergreen, Queens Co., N. Y., January 31, 1895. 

“ (Signed) Bettina Hammersen, 
“By August Hammersen. 
“August Hammersen.” 


There was no claim on the part of the defendant that the mort- 
gage was paid for in» ~~, but this paper was offered as evidence 
that the notes of the 1. . Hower Brewing Company, which repre- 
sented $350, and were turned over to Mr. Hammersen, had been taken 
by him as absolute payment, instead of being received, as he con- 
tended, only to be retained as payment in the event that he could get 
them discounted, which he was unable to do. But the proof was not 
limited to this instrument alone. Testimony was given on both sides 
as to what was said at the time it was signed. So far as it purported 
to be a receipt, it was competent for the plaintiff thus to attack it. 
A receipt may be contradicted or explained by parol evidence. It is 
only prima facie proof of the facts stated in it. Ryan v. Ward, 48 N. 
Y. 204. If the same instrument contain both a receipt and a con- 
tract, parol evidence may be received to controvert or explain it. so 
far as it is an acknowledgment of payment, but ordinarily no further. 
This rule was recognized, apparently, in taking the proof upon the 
trial under review; but, at the close of the evidence, it seems to us 
the court erred in refusing to give any effect whatever to the parol 
evidence introduced by the plaintiff which tended to show that there 
had been no payment, although the receipt recited one. That evi- 
dence certainly was sufticient to raise an issue of fact, which should 
not have been taken away from the jury. The instrument did not 
conclusively establish the defense of payment, and it was for the jury 
to say what weight should be given to it in support of that defense. 
There was also a contlict of evidence as to the amount of the agreed 
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purchase price. Both these issues of fact required the submission of 
the case to the jury. It was therefore error to direct a verdict, and 
the judgment must be reversed, and a new trial granted. Al concur. 


HYNES v. ALEXANDER. 
(Supreme Court, Appellate Division, Second Department. February 18, 1896.) 


‘ASSIGNMENT FOR CREDITORS—ACTION AGAINST ASSIGNEE FOR ACCOUNTING. 


An action in equity against an assignee for creditors, for an account- 
ing, should not be entertained; a proceeding for such purpose being pro- 
vided by the statute relative to Insolvent assignments, 


Appeal from special term, Westchester county. 

Action by John Hynes against John W. Alexander, assienee for 
benefit of creditors of James Stewart and another. From a judg- 
ment dismissing the complaint, plaintiff appeals. Affirmed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


John Mulholland, for appellant. 
Ralph E. Prime, for respondent. 


HATCH, J. The defendant is an assignee for the benefit of the 
creditors of J. & G. Stewart, a copartnership heretofore existing 
and carrying on business in the city of New York. This action is 
brought in the supreme court for an accounting for the benefit of 
plaintiff, whose debt is alleged, and for the benefit of all other cred- 
itors similarly situated. The complaint alleged the making of the 
assignment on the 16th day of August, 1894; that more than a year 
has elapsed since the making thereof; and that the assignee has 
not rendered any account of his proceedings. No special reason 
is assigned why plaintiff is required to resort to an action in equity, 
or why he might not obtain all the redress and relief to which he 
is entitled by a proceeding for an accounting under the statute reg- 
ulating such proceedings. When the cause was called for trial, de- 
fendant moved to dismiss the complaint, and for judgment, on the 
gronnd that the complaint did not state a cause of action in favor 
of plaintiff, and because the complaint did not state any reason or 
cause why the court should assuine jurisdiction of the action for an 
accounting. The court granted the motion, and dismissed the com- 
plaint, with costs. There is nothing in the decision, or in the judg- 
ment entered thereon, showing the ground upon which the court 
based its determination. But it was stated by counsel, upon the 
argument, that the decision was placed upon the second ground 
tbove stated. We think the complaint was suflicient, and stated 
a good cause of action. Rut we are also of opinion that the de- 
cision was right, and that the judgment appealed from should be 
afirmed. By the statute is given a perfect remedy to obtain all 
the relief which plaintiff could succeed to if his action was prose- 
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cuted to judgment. It is quite true that a court of equity has ju- 
risdiction of the subject matter, and can grant all necessary relief. 
Although it has jurisdiction, it does not follow that it will assume 
it in all cases. Where there is a special course of procedure, pro- 
vided for a specitic purpose, regulating certain proceedings, and 
adopted for the purpose of facilitating the disposition of matters 
cheaply and expeditiously, parties should be relegated to such 
method, and not be permitted a choice of tribunals, unless some 
substantial reason exists therefor, which should be specifically 
averred. In the case of insolvent assignments, the statute pro-. 
vides an expeditious and cheap method of procedure, where the 
rights of all creditors can be fairly protected, and the estate cheap- 
ly administered. Under such circumstances, the assignee ought 
not to be subjected to the vexatious trouble and burden of an action 
which leads, in the end, to an accounting, for which the statute 
provides, nor should the assigned estate be made subject to the 
costs and expense of an action and the inevitable waste which the 
fees of referees and other contingencies produce, as well as the 
costs of the action itself, unless there be exceptional grounds there- 
for; and such necessity ought to be clearly alleged. This view is 
in harmony witb the current of authority. In an action to compel 
an accounting by an executor, brought in the supreme court, the 
court of appeals thus expresses itself: 

“There was no reason for resorting to another forum than that established 
by the statute for the final settlement of an executor’s accounts. * * * 
These proceedings belong, by tuw, to surrogates’ courts, which were consti- 
tuted to take jurisdiction of them, and the powers of which are appropriate 
und adequate for the purpose.” Hard vy. Ashley, 117 N. Y. 611, 23 N. E. 177. 

The same rule has been recognized in other cases. Chipman v. 
Montgomery, 63 N. Y. 221; Uhlman v. Insurance Co., 109 N. Y. 421, 
17 N. E. 363. These cases are particularly applicable, as the stat- 
ute itself makes the proceeding to correspond with an accounting 
of executors in surrogates’ courts. 1 Birdseye, Rev. St. p. 129, § 20, 
subd. 9. And the supreme court is given concurrent power with the 
county court and county judge. Id. p. 131, § 30. This view is not 
in conflict with Hurth v. Bower, 30 Hun, 151. There the complaini 
alleged the misconduct of the assignee, and assigned a sufticient 
reason for the intervention of the equitable powers of the court. 
And, while the language used is quite broad, yet we think it should 
be held as limited and applied to the case there under considera- 
tion. In all the cases which have fallen under our observation, 
where the supreme court has assumed to exercise jurisdiction in 
this class of cases, some special reason was assigned in the com- 
plaint, or no question was raised respecting it. 

For these reasons, we think the judgment appealed from should 
be affirmed, with costs. All concur. 
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BROWN v. JAMES et al. 
(Supreme Court. Appellate Division, Second Department. February 18, 1896.) 


Ll. NotEs—Boxna FipE Ho_LDER—CONFLICTING EVIDENCE. 

The indorser of a note having, in an action thereon by the payee, proved 
fraudulent representations of the maker in obtaining the indorsement, and 
thus put on plaintiff the burden of proving that he became possessed of 
the note under such circumstances as authorized him to enforce it, it was 
error to direct a verdict for plaintiff; there being testimony tending to 
defeat it in his hands, as well as testimony tending to sustain it, all com- 
ing from interested parties. 

2 APPEAL—SUFFICIENCY OF CASE. 

A certificate that the case on appeal contained all the evidence is not 
necessary to authorize consideration of an exception to a ruling of the 
court in directing verdict. 


Appeal from city court of Yonkers. 

Action by Timothy Y. Brown against Joshua James and another on 
a promissory note. From a judgment entered on a verdict in favor 
of plaintiff rendered by direction of the court, defendant Gibbons ap- 
peals. Reversed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


William C. Kellogg, for appellant. 
John F. Brennan, for respondent. 


HATCH, J. Defendant James was indebted to plaintiff for the 
balance of an open account, Which had been some time due, upon 
which he was threatening suit for collection. The claim was in the 
hands of plaintiff's attorney, and James applied to him for an exten- 
sion. Thereupon the attorney informed James that if he would pro- 
eure security they would not “push” him, but would let it stand. 
James then applied to the defendant Gibbons to indorse his note for 
a sum equaling the claim, stating to him, as an inducement for his 
indorsement, that he wanted to use it to buy horses in Canada. Re- 
lving upon this representation, Gibbons indorsed the note and deliv- 
ered it to James, and he immediately delivered it to the attorney. When 
the note fell due, it was not paid. <A renewal note was executed, 
which is the one in suit. This constitutes the entire transaction. 
At the close of the case, upon motion of plaintiff's counsel, the court 
directed a verdict for the amount of the note, and defendant excepted. 

It appears that James bought no horses, and a jury would have 
been authorized to find that he fraudulently misrepresented his inten- 
tion in that regard, in order to procure the indorsement of the note. 
Bank v. Van Slvke, 49 Hun, 7, 1 N. Y. Supp. 508; Hart v. Palmer, 12 
Wend. 523. It is insisted, however, that plaintiff is a bona fide holder 
for value, without notice of the misrepresentation of James, and, in 
consequence, is not affected thereby. It may be assumed that plain- 
tiff had no notice of the circumstances surrounding the giving of the 
indorsement. But this would not be sufficient, alone, to entitle him 
to recover. In Insurance Co. v. Church, 81 N. Y. 218, it was held that 
in order to constitute an indorsee of negotiable paper a holder for 
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value, of such paper, sufficient to exclude the equities of antecedent 
parties, it ::ust not only have been valid between the indorser and in- 
dorsee, but the latter, in addition thereto, must have given value, 
parted with some right, or incurred some responsibility upon the faith 
of the paper, at the time of the transfer. Plaintiff seeks to avoid the 
force of this rule by claiming that he falls within it. In this regard, 
his claim is that there was a renewal note made by James, and in- 
dorsed by one Smith, upon which time of payment was extended, and 
the primary note canceled, which was the surrender of aright. This 
claim is not supported by testimony. It does not appear that there 
was any extension of the note indorsed by Smith upon the faith of 
the note indorsed by Gibbons. Curran, who represented plaintiffs 
attorney, and proposed to James that he should get an indorsed note 
for the unpaid balance, states that James said something about a note 
indorsed by Smith, and that he had been to see Brown about it sev- 
eral times, and that he (James) would like to have that note straight- 
ened up. He was then asked: “Q. Do you know whether or not that 
note was extended? A. I heard it was extended.” It does not ap 
pear from this testimony that the present note had any connection 
whatever with the Smith note, or that a part of its consideration was 
an extension of that note. On the contrary, all of Curran’s talk with 
James related to the unpaid balance. If, however, the Smith note had 
anything to do with it, Curran only knows what he had heard, which 
availed nothing. The examination of plaintiff upon this subject is 
significant. He testified that there were two notes indorsed by Smith, 
and he was asked: “Q. What was the arrangement as to the exten- 
sion of credit on that note, if he should come in, to cover this note 
here? <A. I wouldn’t be sure about that. Q. Was that as Mr. Curran 
has stated? Did you hear his statement of it? Do you recall what 
it was? Was there an extension given on the Smith note? A. 
Yes.” It is quite evident that plaintiff had little, if any, knowledge 
that the Smith note had anything to do with the transaction, and an 
attempt was made to make Curran’s lack of knowledge a basis upon 
which plaintiff could found an extension. This palpably failed, and 
it was with difficulty that plaintiff was brought to testify to an exten- 
sion. But when he did it was nowhere made to appear that the exten- 
sion had any connection with the giving of the present note or its 
original. Upon this point, therefore, the evidence was insufficient. 
It is further claimed that the amount of the debt was abated, as a 
consideration for the note. But Curran does not state that he abated 
anything of the claim, and the amount of the note equaled the amount 
that he held for collection. Plaintiff states that James owed him 
more than the amount of the.note. But he also states that this bal- 
ance had been agreed upon about a year before any note was given. 
No abatement was made of any legal demand which plaintiff held 
against James. And finally it is claimed that the surrender of the 
primary note furnishes a good consideration, and constitutes a part- 
ing with value legally sufticient. It may be answered that the origi- 
nal note was never surrendered, and remained in plaintiff's possession 
at the time of the trial. He states that he offered it to James, but 
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that he did not take it, and Gibbons never had an opportunity. How- 
ever this may be, it is well settled that, if the original note be illegal, 
the renewal thereof is open to the same defenses, unless the illegality 
be cured or waived. 1 Daniel, Neg. Inst. (4th Ed.) § 205, p. 229; 
Bank vy. Lewis, 75 N. Y. 516. When proof of the fraudulent misrep- 
resentation had been given, the burden was upon plaintiff to establish 
that he became possessed of the note under such circumstances as au- 
thorized him to enforce it. Bank v. Green, 43 N. Y. 298; Bank v. 
Diefendorf, 123 N. Y. 191, 25 N. E. 402. The testimony which tended 
to defeat the note in plaintiff’s hands, and the testimony which tended 
to sustain it, came from interested parties, and thus presented a case 
eminently for the jury, and it should have been submitted to them for 
their determination. Joy v. Diefendorf, 130 N. Y. 6, 28 N. E. 602. 
A certificate that the case contained all the evidence was not essential 
to present the exception taken to the ruling of the court. Halpin v. 
Insurance Co., 118 N. Y. 165, 23 N. E. 482; Winter v. Railroad Co., 8 
Misc. Rep. 362, 28 N. Y. Supp. 695. 

The judgment should be reversed, and a new trial ordered; costs to 
abide the event. All concur. 


A. F. ENGELHARDT CO. v. BENJAMIN et al. 
(Supreme Court, Appellate Division, Second Department. February 18, 1896.) 


ARREST—FoR FRAUD—EXISTENCE OF COMPLAINT. 
Under Code Civ. Proc. § 549, subd. 4, allowing arrest of defendant “where 
it is alleged in the complaint that the defendant was guilty of a fraud,” 
arrest cannot be had before existence of a complaint in the action. 


Appeal from special term, Kings county. 

Action by the A. F. Engelhardt Company against Benjamin Benja- 
min and another. From an order vacating an order of arrest of de 
fendant Kaufman, plaintiff appeals. Affirmed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


Howard A. Sperry, for appellant. 
Wilder & Anderson, for respondents. 


PER CURIAM. The question whether an application for an or- 
der of arrest under subdivision 4, § 549, Code Civ. Proc., can be made 
before the existence of a complaint in the action, has been the sub- 
ject of conflicting decisions. In Hall v. Conger, 1 How. Prac. (N. 8.) 
89, it was held by the special term of the supreme court that a com- 
plaint was unnecessary. In Lawrence v. Foxwell, 49 N. Y. Super. 
Ct. 278, the reverse rule was declared. We agree with the later de- 
cision. The Code gives thé right to the remedy under this sub- 
division: “Where it is alleged in the complaint that the defendant 
was guilty of a fraud.” It is difficult to see how the court can learn 
what is alleged in the complaint, when there is no complaint. Jus- 
tice Andrews, in Hall v. Conger, has, in our opinion, been misled by 
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a consideration of the provisions of section 558, as to vacating an 
order of arrest when the complaint filed fails to show a sufficient 
cause of action under section 549. He construed that section as con- 
templating that the complaint might not be issued or filed until after 
the order of arrest had been granted. But this provision of the 
section was in the Code as originally enacted, while subdivision 4 
was not added to section 549 till 1887. The provisions of section 
558, therefore, cannot influence the construction to be given to sub- 
division 4. 

The order appealed from should be affirmed, with $10 costs and 
disbursements. 


SIMMONS v. POUGHKEEPSIE & EK RY. CO. 
(Supreme Court, Appellate Division, Second Department. February 18, 1896.) 


1. Srock-Kinuine CaAsE—NEGLIGENCE— EVIDENCE. 

Recovery for the killing of a horse on a railroad cannot be had of the 
company, on the ground that it left open the gate leading from plaintiff's 
premises, there being no proof when it was opened or who opened it, von 
the mere testimony that, at some time in the past, employés of defendant 
had used the gate in going to plaintiff’s barn. 


2. SAME—CARE DUE TRESPASSER. 
A railroad company does not owe usual and ordinary care to a horse 
trespassing on the track, but is liable only for reckless, wanton, or ma- 
licious conduct of its agents in running it down. 


Appeal from Dutchess county court. 

Action by Charles A. Simmons against the Poughkeepsie & East- 
ern Railway Company. From a judgment entered on a verdict in 
favor of plaintiff, and from an order denying a new trial, defendant 
appeals. Reversed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


Frank B. Lown, for appellant. 
A. M. & G. Card, for respondent, 


HATCH, J. This action was brought to recover damages for 
negligence in producing the death of a horse, which had strayed upon 
defendant’s tracks, and was there run down by a train operated by 
defendant. The recovery is sought to be sustained upon two theories: 
First, that defendant was guilty of negligence in opening a gate 
leading from plaintiff's premises to defendant's tracks; second, that 
defendant was guilty of negligence in not acting with ordinary care 
and prudence after it discovered that the horse was upon its tracks. 
The case was submitted to the jury by the learned court upon both 
theories, and resulted in a verdict for the plaintiff. 

Substantial obstacles stand in the way of supporting the verdict 
thus rendered. The case estabdlished no more than these facts: 
Plaintit?f’s farm lay on each side of the railroad track, which ran north 
and south through it. A crossing was maintained over the tracks. 
and provision made for gates in the fence on either side. On the east 
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side was a barn, where the horse was fed and kept during the winter. 
This side was separated from the tracks by a fence, with a gate 
therein, erected and maintained by defendant. On the west side there 
was an opening for a gate, but none had been put up, respecting which 
there was dispute as to whether defendant had discharged its duty in 
this regard. Dlaintiff testified: That the horse was fed on the east 
side, at the barn. That at the time of the accident the gate on this 
side was open. Who opened it, or when it was opened, there is no 
proof, and plaintiff stated that he did not know how the gate came 
to be open. ‘He fed the horses, had no men working for him, and 
did not notice about the gate this morning. The fence had been built 
something over a year, and the gate had been used by defendant's 
men. who went through it, sometimes, to the barn, for shelter from 
storms, and to eat their dinner. But plaintiff was not able to state 
that he had seen any of defendant’s emplovés go through the gate 
Within a month before the accident, or that he saw them then, or 
that the gate had been closed within that time. And he would not 
testify that it was not open more days prior to the accident than it 
was closed; his statement in this regard being: “I don’t know any- 
thing about it. I have to feed my horses on the other side of the 
barn.” The horse escaped from the east side to the west side of the 
track, and started to recross. When the train came, it was cut off, 
and ran up the track a distance of about 400 feet, where it caught in 
a culvert, and was struck by the train. The court submitted to the 
jury the question whether defendant was guilty of negligence which 
lal to the gate being open on the east side, and refused to charge 
that there was no proof that the east gate was opened by the defend- 
anf. An exception to this refusal presents this question. 

As we have seen, there was no proof that defendant opened the 
gate, and, consequently, no basis for charging it with negligence in 
this regard. So far as the case shows, defendant had discharged its 
obligation by building a suitable fence, and there was no proof that 
the fence and gate erected were not in all respects sufticient. The 
ase is therefore brought within the decision in Diamond Brick Co. 
v. New York Cent. & H. R. R. Co., 58 Hun, 396, 12 N.Y. Supp. 22. 
The theory of the submission was error, and defendant was entitled 
to the charge requested. The proximate cause of the accident was 
leaving the gate open on the east side, and for this it was not shown 
that defendant was responsible. This view renders unnecessary of 
consideration the obligation of defendant respecting the opening on 
the west side. 

If we could see our way clear to upholding the recovery upon the 
first theory, there is a fatal obstacle in the second. The measure 
of defendant’s obligation in this regard was defined by the court to 
be usual and ordinary care. Such is not the rule. On the contrary, 
assuning that defendant was not responsible for the open gate 
through which the horse straved, it could only be made liable by the 
reckless, wanton, or malicious conduct of its agents in running the 
horse down. Bovle vy. Railroad Co. 89 Hun, lvl; Id. (N.Y. App.) 
21.N. E. 724. The facts of the present case, in this regard, are in 
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all respects weaker than were presented in the case cited, where a 
recovery based on this ground was refused. This point was pre- 
sented by the motion for a nonsuit,—not exactly and with precision, 
yet sufficient to raise it. 

It follows that the judgment and order appealed from should be 
reversed, and a new trial ordered, with costs to abide the event. All 
concur, 


In re QUINN. 
(Supreme Court, Appellate Division, Second Department. February 18, 1896.) 


HABEAS CoRPUS—APPEAL FROM FINAL ORDER. 
An appeal from a final order discharging a prisoner on babeas corpus 
cannot be maintained by the officer having him in custody, as he has no 
interest in the matter, though he is a party to the writ. 


Appeal from special term. 

Application by John Quinn for a writ of habeas corpus. From an 
order discharging relator from custody, respondent appealed. Dis- 
missed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


Foster L. Backus, for the motion. 
George Hoadly, opposed. 


CULLEN, J. It seems to be clear that at common law a writ 
of error did not lie to review a decision on habeas corpus. Hurd, 
Hab. Corp. 553; opinion of Kent, C. J., in Yates v. People, 6 Johns. 
33%. Still, very early in the history of this state it was held that 
a prisoner might bring up for review, by a writ of error, an adverse 
decision on habeas corpus, despite the English rule to the contrary. 
Yates v. People, supra. We can find no case prior to the Revised 
Statutes where a writ of error was allowed on the application of 
the people. By the Revised Statutes (volume 2, p. 573), the attorney 
general was authorized to prosecute such a writ in the name of the 
people. Now, by section 2059, Code Civ. Proc. an appeal from a 
final order discharging a prisoner committed on a criminal accusa- 
tion may be taken in the name of the people, either by the attorney 
general or by the district attorney. We do not say that this section 
is exclusive in all cases, and that there might not arise a case wherein 
an appeal could not be prosecuted by the custodian of the discharged 
prisoner. But, in ordinary criminal cases, we think an appeal should 
not be maintained in opposition to the prosecuting authorities of the 
people. The fact that the appellant was a party to the writ, and by 
the Code is denominated the “defendant,” did not give him the right 
to appeal if he had no interest in the subject: ‘matter. We think he 
had not. The case, therefore, falls within the principle of People 
v. Lawrence, 107 N. Y. 607, 15 N. E. 187. It is to be distinguished 
from that of People v. Jones, 110 N. Y. 509, 18 N. E. 432, where 
it was held that the land commissioners might appeal from an ad- 
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verse decision on a writ of certiorari. In that case it was held that 
the judgment on certiorari prevented the land commissioners from 
discharging their duties, and that this fact gave them sufficient in- 
terest to justify an appeal. This language is probably broad enough 
in terms to cover the case of the present appellant, but there is a 
Vital distinction between the two cases. In the case cited, the land 
commissioners were the only authorities upon which the public duty 
as to the matter in hand rested. But the ultimate duty of the con- 
viction and punishment of criminals does not devolve upon peace offi- 
cers, Jailers, or sheriffs. The conduct of public prosecutions in the 
administration of criminal justice is vested in prosecuting officers, 
the district attorney, and the attorney general, and a prosecution 
should not be maintained in opposition to their action. The appel- 
lant would not be embarrassed in a future action for false imprison- 
ment by the decision on a habeas corpus. That decision would not 
bind him. In fact, it is settled law that with the exception of a nar- 
row class of cases, such as the custody of infants, a decision on habeas 
corpus does not create an estoppel, even upon renewals of the writ, 
and never operated as a former adjudication in other litigations. 
People v. Brady, 56 N. Y. 182. 
Motion to dismiss appeal granted. 


PEOPLE ex rel. McGOVERN v. BOARD OF TRUSTEES OF VILLAGH 
OF PENN YAN. 


(Supreme Court, Appellate Division, Fourth Department. February 7, 1896.) 


1, McnicrpaL CORPORATIONS—CLAIMS AGAINST—ALLOWANCE BY TRUSTEES. 
Under Laws 1889, c. 119 (Penn Yan Village Charter), tit. 5, § 1, pro- 
viding that the village trustees shall have the auditing of all accounts and 
claims against the village, and no account or claim shall be paid unless 
allowed by them, or after judgment obtained thereon, construed with 
Laws 1893, c. 661 (Public Health Law), providing (sections 20, 21) that 
a village board of health has power to appoint a physician as health 
officer, and fix bis compensation, and (section 3O) that all expenses in- 
curred by any local board of health, in the performance of its legal du- 
ties, shall be charged against such village, and audited and paid in the 
same manner as other charges against the village, the trustees have sole 
authority to audit the claim of a physician for services rendered other- 
wise than as health officer, on the employment of the board of health, 
though it appears that such physician was health oflicer at the time, 
and that the board of health had approved his claim. 
2, SAME—DETERMINATION AS TO VALIDITY. 
Power to audit claims against a village includes authority to determine 
whether a claim in controversy was just and legal, in Whole or in part. 


Appeal from special term, Yates county. 

Application by Michael H. McGovern for a writ of mandamus to 
compel! the trustees of the village of Penn Yan to pay his claim 
against the village. From an order granting a peremptory writ 
of mandamus, the trustees appeal. Reversed. 

The village of Penn Yan was incorporated pursuant to chapter 119 of the 


Lawe of 1889.) In 1894 there was a board of health of said village appoint- 
ed, pursuant to chapter 661 of the Laws of 1803, which, on the 24th of March, 
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1894, appointed the relator health officer for the then ensuing year; and, at 
a mecting of the board, held April 26, 1894, the relator being present, “it was 
moved and carried that the compensation of health officer be $1 per visit for 
ordinary cases; but, in cases of smallpox, diphtheria, and scarlet fever, it is 
not to exceed $4.00.” June 17, 1894, smallpox broke out in a dwelling, in 
said village, occupied by four families. The relator avers, in his affidavit, 
“that, under the employment and by the direction of the board of health of 
raid village of Penn Yan, deponent treated the case as a physician, and had 
the sole and exclusive charge of the same.” August 7, 1894, the relator made 
out the following bill against the village: 
“Penn Yan, N. Y., Aug. 7, 1894. 

“Village of Penn Yan, to M. H. McGovern, Physician and Surgeon. Dr. 
“For services as health officer, treatment of smallpox patients, woving 

and Lurying the same, from June 17th until July 29th, inc, at $25 
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The relator, meeting the president and secretary of the board of health, 
procured the following indorseinent to be entere’ on his Dill: 


“The foregoing bill is correct and allowed. 
“Krank Dains, Pres. Board of Health. 
“C. N. McAdams, See’y.” 


The bill, however, was never presented to or audited by the board of health. 
On the same day, August 7, 1S{4, the bill was presented to the board of trus- 
tees of the villaze, and was filed with its clerk. After hearing the relator, 
the trustees, November 9, 1894, audited and allowed the bill at $600. Novein- 
ber 15, 1894, the relator presented a bill for $1,075 to the board of health, 
which passed the following resolution: “It was moved and carried that the 
bill be paid.”’ Thereafter the village raised, by tax, the sum of $600, which 
was tendered to and refused by the relator. On January 15, 1895, the relator 
verified the following bill, and on the 1&th of that month inclosed it in a let- 
ter to the trustees of the village. stating that he wished to withdraw his prior 
bill, and present the following bill instead: 


“Village of Penn Yan to M. H. McGovern, Dr. 


“1894. To services as a physician, upon the employment of the board 
of health of said village, in the treatment and care of smallpox pa- 
tients in said village, from and including June 17th, to and includ- 
ing July 29th, 1894, at the price of $25 per duy......cccccccccseee SIMD 
“Yates County—ss.: M. H. McGovern, being duly sworn, says: That he is 
a physician and surgeon, residing in the village of Penn Yan, in said county; 
that the services above mentioned have been rendered by this deponent, as 
above set forth. upon the employment and under the direction of the board 
of health of said village; that the account as above rendered is correct, und 
that no part thereof has been paid; that, at a meeting of the board of health 
of said village of Penn Yan, duly had, after the rendition of said services, the 
amount of the claim of deponent, as herein set forth, was allowed and fixed 
by the said board of bealth as the amount of the compensation which should 
be paid to this deponent for his services in attending the smallpox patients and 
cases in Said village, under suid employment of said board of health. 
“M. H. McGovern. 
“Sworn to before me this 15th day of January, 1895. 
“Benjamin L. Hoyt, Notary Public.” 


No action being taken by the trustees on this second bill, the relator bean 
these proceedings on the 10th of April, 1895, and a peremptory writ of man- 
damus was issued directing the trustees to pay to the relator the full amount 
of his bill. 


Argued before HARDIN, P. J., and FOLLETT, ADAMS, GREEN, 
and WARD, JJ. 


Calvin J. Huson, for appellants. 
M. A. Leary, for respondent. 
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FOLLETT, J. The relator having elected to take a peremptory, 
instead of an alternative, writ of mandamus, all the statements of 
fact contained in the defendants’ opposing affidavits must be taken 
as true; and, among other facts, it is stated that the relator’s 
services were not reasonably worth more than the sum of $600, al- 
lowed by the trustees. It is provided, by section 20 of chapter 661 
of the Laws of 1893 (the Public Health Law), that every village 
board of health shall have power to appoint a competent physician, 
not a member of the board, to be the health officer of the village. 
By section 21 it is provided: 

“Every such local board shall prescribe the duties and powers of the loca} 
health officer, who shall be its chief executive officer, and direct him in the 
performance of his duties and fix his cotnpeusation.” 

Shortly after the appointment of the relator to the position of 
health otlicer, his compensation for attendance upon cases of small- 
pox was fixed by the board at a meeting at which he was present. 
The bill which he presents for his services is not made out pursuant 
to the rate of compensation then fixed; but he makes an independ- 
ent claim for his services, not as health officer, but as a phvsician 
for the services which he rendered in this case. The board of 
health is given no power to fix the compensation of anv person 
for services to be rendered, except the services of its health officer; 
and when the relator enters upon the discharge of duties other 
than those imposed upon him as health officer, his compensation 
is to be fixed and allowed under other sections of the statute. 

By section 1 of title 5 of chapter 119 of the Laws of 1889 (the 
charter of the village of Penn Yan), it is provided: 

“The trustees shall have the auditing of all accounts and claims against the 
Village, and no account or claim sball be paid unless allowed by them or 
after judgment obtained thereon. * * ® The claimant may be examined 
on oath by the trustees in relation to said claim and the items thereof. * * #* 
Nothing herein shall be construed as preventing the trustees from disallowing 
any account or Gaim in whole or in part, When so made out and verified, or 
from requiring other or further evidence of the correctness or reasonableness 
thereof.” 

Section 30 of article 2 of the public health law (chapter 661, Laws 
1893) provides: 

“All expenses incurred by any local board of health in the performance of 
the duties iinposed upon it. or its members, by law, shall be charged upou the 
municipality and shall be audited, levied, collected and paid in the same man- 
ber as the other charges of or upon the municipality are audited, levied, col- 
lected and paid.” 

By the sections above quoted the power is conferred upon the 
board -of trustees of the village of Penn Yan to audit and allow 
all claims against the village incurred by the board of health, 
except the compensation of the health officer, as such. The re- 
lator in this case makes no claim, in the bill presented, and which 
he seeks to have the defendants compulsively compelled to pay, 
for his services as health officer. His claim is that he acted solely 
in the capacity of a physician. Nowhere in his papers does he 
assert a claim in his official capacity. That he has elected to make 
a distinction between his claim as a physician and as health officer 
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is further emphasized by the fact that he presented a bill for serv- 
ices from April 1, 1894, to March 20, 1895, as health officer, made 
out in items, pursuant to the rate of compensation fixed by the. 
board of health. 

The power of the board of trustees to audit the claim of the 
relator confers authority upon them to determine whether the 
claim was just and legal, in whole or in part. People v. Gilroy, 
S2 Hun, 500, 31 N. Y. Supp. 776; affirmed, 145 N. Y. 596, 40 N. E. 
164. We are of the opinion that the board of trustees of the vil- 
lage of Penn Yan was solely authorized to audit the claim of the 
relator, and that, they having done so, and fixed an amount which 
they deemed to be reasonable, a peremptory writ of mandanins 
ought not to have been granted compelling them to pay the claim 
as made out by the relator. The order should be reversed, with 
costs. 

Order reversed, with costs and disbursements; and writ dis- 
missed, with $50 costs in the court below. All concur. 


(1 App. Div. 580.) 
GRUENSTEIN v. BIERSACK et al. 
(Supreme Court, Appellate Division, First Department. February 21, 1896.) 


MORTGAGE FORECLOSURE—FRIVOLOUS ANSWER. 

In an action to foreclose a mortgage for the full amount thereof, by 
reason of default in payment of an installment, under a provision in the 
mortgage allowing the mortgagee, in case of any default, to declare the 
whole amount due, an answer denying the allegations of the complaint— 
that there was default in payment of an Installment, that plaintiff had 
elected to declare the whole principal due, and that it was due—is not 
frivolous; the fact of nonpuyment, a part of plaintiff's case, being put 
in issue by the denial. 


Appeal from special term, New York county. 

Action by Sophia Gruenstein against Christian Biersack and 
others. From an order that plaintiff have judgment on account 
of the frivolousness of the answer, defendant Biersack appeals. 
Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, Ju. 


E. F. Hassey, for appellant. 
W. B. Marx, for respondent. 


RUMSEY, J. The action was brought to foreclose a mortgage. 
Biersack is the mortgagor, and made the bond; and judgment 
for deficiency is asked against him. The mortgage was dated 
December 12, 1894, to secure $3,000, in installments of $300, the 
tirst of which was due March 1, 1895, and the same amount each 
six months thereafter. It was further agreed that the whole 
principal sums should become due, at the option of Gruenstein, on 
default being made in the payment of any installment, or after de- 
fault in the payment of interest, for 30 days. The complaint, in 
its seventh paragraph, alleged that: 


“The defendants have failed to comply with the condition of said bond or 
mortgage by omitting to pay an installment, ou account, of the principal, 
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amounting to $300, which became due and payable on the ist day of Sep- 
tember, 1895, and that no part thereof has been paid. That the plaintiff has 


-e@lected, and now elects, to deem the whole of the said principal sum of said 


bond and mortgage remaining unpaid to be immediately due and payable, and 
that there is now justly due and payable to the plaintiff, on said bond and 
mortgage, the principal sum of $2,700, with interest frum March 1, 1800." 


The answer of Biersack admitted each allegation of the com- 
plaint except the seventh paragraph. He says he has no knowl- 
edge or information sutticient to form a belief as to that portion 
of the seventh paragraph quoted above to and including the 
words “immediately due and payable,” repeating the whole ab- 
legation, and he denies the remainder of the paragraph. The 
learned justice at special term held that these denials were frivo- 
lous, and ordered judgment for the plaintiff. Biersack appeals. 

The denial in this form is allowed by the Code, and, whatever 
might be the weight to be attached to it upon a motion to strike 
it out as sham, the mere form is of no importance upon this mo- 
tion. Sheldon v. Heaton, 78 Hun, 50, 29 N. Y. Supp. 275. An 
answer can be said to be frivolous only when it is su clearly bad 
as to require no argument to show its character, and which would 
be said to be manifestly defective, so as to be indicative of bad 
faith, upon a mere inspection. Strong y. Sproul, 538 N. Y. 497. 
Unless it appears, by inspection of the pleading, that it raises no 
issue upon any fact which the plaintiff must prove, it is not 
frivolous, however objectionable it may be in other respects. The 
plaintiff here seeks to recover the whole amount of her debt, and 
to have a personal judgment against Biersack for it, if the mort- 
gaged property will not, upon the sale, bring enough to pay it. 
The fact that the mortgage is all due is not established by merely 
producing it. The plaintiff must prove, in addition, that an in- 
stallment is not paid, and that she elects to consider it all due. 
Her allegation that it is so is not that of a mere conelusion of 
law, but of a fact. Allen v. Patterson, 7 N. Y. 476. This fact is 
put in issue by the answer. 

sut it is said that part payment is an affirmative defense, and 
‘cannot be shown under a denial. That is true. McKyring v. 
Bull, 16 N. Y. 297. If the suit were brought simply to foreclose 
for the failure to pay the installment which fell due September 
Ist, and the relief asked were only for that installment, it might 
be that the defendant, to raise that question, would be compelled 
to plead that he had paid it. But that failure is alleged here, not 
merely as a failure to pay, but as one of the facts upon which he 
bases his claim that a condition subsequent has not been per- 
formed, and the whole debt has become due. Considered as such 
a fact, an essential one in the chain, the plaintiff must prove it. 
When that fact stand in such a relation to the plaintiff's case, 
the fact of nonpayment is put in issue by a denial. Knapp v. 
Roche, 94 N. Y. 329. The answer is, therefore, not frivolous, and 
the motion for judgment should have been denied. 

The order must be reversed, with $10 costs and disbursements, 
and the motion denied, with $10 costs. All concur. 
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(1 App. Div. 463.) 
JOHNSON vy. RAPALYEA et al. 


(Supreme Court, Appellate Division, First Department. February 14, 1896.) 


1. ASSIGNMENT FOR BENEFIT OF CREDITORS—TAKING SECURITY PREFEKENCES. 
Under Laws 1887, ¢c. 503, providing that any preference created in a 
general assignment ‘shall not be valid, except to the amount of one-third 
in value of the assigned estate, after making certain deductions, a lien 
taken by a creditor prior to an assignment cannot be considered a prefer- 
ence, unless the assignment was contemplated, at the time the security 
was taken, by both the debtor and creditor. 


2, SAME—CREDITOR’S KNOWLEDGE OF INSOLVENCY. 

The knowledge of a creditor who takes security that his debtor is in- 
solvent, or even that be must fail, does not raise a presumption that be 
knew the debtor intended to, or would, make an assignment, so as to ren- 
der his security a preference. Ingraham, J., dissenting. 

3. SAME—GENERAL RIGHTS OF PREFERRED CREDITOR. 

Under Laws 1887. ¢@. 503, limiting preferences under a general assign- 
ment to one-third the assigned estate, creditors preferred by security, as 
to the portion of their claims remaining unpaid from such security, be 
come general creditors, and are entitled to share in the remainder of the 
estate. Ingraham, J., dissenting. 


Appeal from special term, New York county. 

Action by Peter Johnson, in behalf of himself and all other judg- 
ment creditors who might come in, against H. H. Rapalyea and 
others. Froma judgment for plaintiff, defendants appeal. Modified. 

Argued before VAN BRUNT, P. J.. and RUMSEY, PATTERSON, 
O'BRIEN, and INGRAHAM, JJ. 


C. E. Miller, for appellants. 
Treadwell Cleveland, for respondent. 


VAN BRUNT, P. J. This action was brought by the plaintiff, as 
a judgment creditor of the firm of Horace H. Rapalyea & Co., com- 
posed of the defendants Horace H. Rapalvea, Frank Nickerson, and 
John §S. Provost, on behalf of himself and all judgment creditors, 
siinilarly situated, who might come in and contribute to the ex- 
penses of the action, to set aside an assignment made by said Rapal- 
vea & Co., and certain mortgages given and judgments suffered by 
the mn, as being fraudulent and void, and of no etfect as against the 
plaintiff and such other judgment creditors, and also to have the 
preferences sought to be created in and by said assignment, mort- 
vayes, and judgments, so far as they exceeded one-third in value of 
the estate sought to be assigned. declared to be invalid and of no 
effect, as against the plaintiff and such other creditors as afore 
sad. 

The complaint alleged the copartnership of the firm of Rapalyea 
& Co.; that the defendant John C. Provost was the father of the 
defendant John S. Provost; that the defendants Prince W. Nicker 
son and Charles W. Nickerson were copartners, doing business un- 
der the firm: name of P. W. Nickerson & Co.; and that the defendant 
Prince W. Nickerson was the father, and the defendant Charles W. 
Nickerson was the brother, of the defendant Frank Nickerson, 
who was one of the members of the firm of Rapalvea & Co. The 
complaint further alleged the obtaining of a judgment by the plain- 
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tiff against the defendants composing the firm of Rapalyea & Co. 
on the 9th of July, 1889, the issuing of an execution, and its return 
unsatisfied; and, further, that on the 16th of January, 1890, the de- 
fendant Frank Nickerson made and executed, under the tirm name 
of Rapalyea & Co., a certain chattel mortgage and bill of sale to 
P. W. Nickerson & Co. of a large amount of property belonging to 
the firm, to secure the payment of a large indebtedness of the firm 
of Rapalyea & Co. to the firm of P. W. Nickerson & Co., in the 
amount of upward of $42,000; and that said Frank Nickerson made 
and executed such chattel mortgage in the name of said firm of 
Rapalyea & Co., without the privity, consent, or authority of 
either of the other members of the firm. The complaint further 
alleged that said mortgages and bills of sale were voluntary con- 
vevances, and were utterly without any consideration to support the 
sae. The complaint further alleged that, on the 21st of Janu- 
ary, 1890, the defendant Frank Nickerson made and executed, in 
the name of said firm, a certain other chattel mortgage and. bill 
of sale to the defendant John C. Provost, the father of the defendant 
John 8S. Provost, of a large amount of property, to secure the pay- 
ment of a large indebtedness of Rapalyea & Co. to Provost, in the 
sum of upward of $22,000, and that said mortgage and bill of sale 
were voluntary conveyances, and utterly without consideration to 
support the same. ‘The complaint further alleged that, on the 22d 
of January, 1890, said firm of Rapalyea & Co. permitted the defend- 
ant John C. Provost to obtain two judgments by default against 
them upon an alleged partnership liability of said firm; and that, on 
the 23d of January, the said firm of Rapalvea & Co., being insolvent, 
and unable to pay their partnership debts, duly executed an assign- 
ment for the benetit of creditors to the defendants John D. Kurtz, 
Crook, and Elihu B. Frost of all their property, with preferences, 
such assignment being expressly made subject to the lien of the 
chattel mortgage made by the defendants to the firm of P. W. 
Nickerson & Co., and also subject to the lien of the chattel mortga ze 
made by the defendants to the defendant John C. Provost. It fur- 
ther alleged that said mortgages, bills of sale, and assignment were 
hot made in good faith, but, together with the Judgments, all eon- 
stituted and were to be treated as one and the same transaction 
and plan to hinder, delay, and defraud the plaintiff and other credit- 
ors of the firm of Raupalyea & Co.; that the value of the assigned 
estate attempted to be conveyed by said assigninent and morteages 
and bills of sale, after deducting the charges for wages and salaries, 
and the expenses of executing the trust of said assignment, was 
less than $100,000; that the amount of the preferences made and 
created in and by said assignment, mortgages, and bills of sale was 
upward of $30,000, and exceeds by many thousands of dollars the 
value of said assigned estate; and that said instrnments and jndg- 
ments and said preferences were fraudulent, illegal, and void, as 
against the plaintitf and the other creditors of Rapalyea & Co. The 
complaint then f her alleges that the defendant Samuel D. 
Coykendall claimed vv be the purchaser and assignee, from the mort- 
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gagees therein named, of said mortgages hereinbefore referred to, 
and that the assignees in said assignment have been requested, on 
behalf of the creditors of the concern, to commence an action, as such 
assignees, against the owners and holders of such mortgages, bills 
of sale, and judgments, for the purpose of invalidating the same, 
and obtaining a judicial declaration that said mortgages, bills of 
sale, and judgments were intended to, and did, create an unlawful 
preference, as against the other creditors of said firm of Rapalyea & 
Co., and that, as such, they were fraudulent and void; but that, 
although thereunto duly requested, said assignees distinctly and 
finally refused to commence such an action, but, on the contrary, 
expressly stated that it was their purpose and intention to recognize 
said mortgages, bills of sale, and judgments as debts of said firm, 
and that it was their intention to pay the same out of the assets of 
said firm. And the complaint further alleged that, in March, 1890, 
the firm of P. W. Nickerson & Co. made an assignment to the defend- 
ants Caleb W. Knevals and Elihu B. Frost. The defendants an- 
swered, admitting the allegations in regard to copartnership, the 
execution of the various instruments stated in the complaint, and 
the recovery of the judgments, but denied that they were without 
consideration, or made with any fraudulent intent, or that the mort- 
gages were executed and judgments obtained in contemplation of 
an assignment by the firm of Rapalyea & Co. 

Upon the trial of this action the court held that the execution of 
the mortgages, the suffering of the judgments, and the execution 
of the assignment were all one transaction, and created invalid 
preferences in excess of the amount of one-third of the value of the as- 
signed estate, and that such preferences must be reduced and scaled 
down to conform to the statutory limit of one-third in value of the 
assigned estate, after making the statutory deduction, which amount 
of one-third in value of the assigned estate was alone applicable to the 
payment of said preferences, and that an accounting be had, as in the 
decree provided. The court did not find that either of the instru- 
ments or judgments in question was fraudulent in fact, and therefore 
void. From the interlocutory judgment entered upon this decision, 
this appeal is taken. 

It is conceded, upon the part of the respondent, that, in order to 
reach and scale down alleged unlawful preferences created by trans- 
actions separate and apart from the assignment, but claimed. as mat- 
ter of law and fact, to constitute a part thereof, it is necessary to 
prove an intent on the part of the assignors to execute a general as- 
signment, and a knowledge of that intent on the part of the creditor 
at the time he receives the security which is the subject of attack. 
The claim urged upon the part of the appellants is that there is no evi- 
dence which justified the court in finding that the execution of these 
mortgages, the suffering of the judgments, and the execution of the 
general assignment were one and the same transaction, or that, at 
the time the mort gagees received their securities, and the actions were 
commenced which resulted in the judgments, they had reason to know 
or believe that their debtors would shortly thereafter make an assign- 
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ment. For the determination of this question, it will be necessary to 
consider briefly the testimony on this point. We must first bear in 
mind the chronological order of events, and then consider the rela- 
tions of the parties, and what was done, and what inferences must be 
drawn therefrom. And it seems to me that, if the transaction is ca- 
pable of two inferences, one in favor of its integrity, and the other to 
the contrary, the inference in favor of the position that no fraud upon 
the law was attempted must be the one that should prevail. This is 
certainly the rule in regard to fraud in fact (Morris v. Talcott, 96 N. 
Y. 100), and I can see no reason why it should not prevail in respect 
to fraud upon the law. 

The evidence showed that, from the spring of 1887 until the filing of 
said general assignment by said firm on January 24, 1890, the firm of 
Rapalyea & Co. had been doing business in the cities of New York 
and Long Island City. Their capital, when the partnership was 
formed, consisted of $10,000 in cash and $10,000 in buildings, mate- 
rial, and merchandise. This latter was transferred to the firm by 
John C. Provost, as the contribution of his son John S. Provost; and 
the $10,000 in cash was furnished by Prince W. Nickerson, as a loan 
to his son Frank Nickerson, and as the contribution of said Frank 
Nickerson to the capital of the firm of Rapalyea & Co. The defend- 
ants Prince W. Nickerson and Charles W. Nickerson were, at the 
times of the various transactions mentioned, and until they executed 
their general assignment on the 17th of March, 1890, copartners, do- 
ing business under the firm name of P. W. Nickerson & Co. Frank 
Nickerson was the financial manager of the firm of Rapalyea & Co. 
John C. Provost and the firm of P. W. Nickerson & Co. were in the 
habit of aiding the firm of Rapalyea & Co. with loans, and for a con- 
siderable time prior to their failure the firm of Rapalyea & Co. were 
largely indebted to the said John C. Provost and P. W. Nickerson & 
Co., and without this accommodation Rapalyea & Co. would not have 
been able to have continued their business; certainly, not upon the 
scale on which it was carried on. In fact, thedefendant Prinee W. Nick- 
erson testified that he had been carrying them for three vears. On 
the 2d of October, 1889, the defendant John C. Provost began an ac- 
tion against the firm of Rapalyea & Co. for the sum of $5,375.37, upon 
certain checks, drafts, and notes which said John C. Provost held, 
and which had not been paid, by the service of a summons, with no- 
tice, upon the defendant John 8. Provost. On the 16th of December 
following said John C. Provost commenced another action against Ra- 
palyea & Co. to recover judgment for the sum of $8,625, with interest 
from the 15th of July, 1889, upon certain promissory notes held by 
him which were unpaid, by the service of a summons and notice upon 
the defendant John S. Provost. On the 20th of December, 1889, the 
defendant Rapalyea admitted due service of the summonses above 
mentioned, and appeared in person in the action, waiving all further 
service of papers upon him. The defendants did not answer, and no 
Judgments were entered in these actions until the 22d of January, 
1890, when judgment rolls were filed in the office of the clerk of 
Queens county at 4 o’clock on that day. Some time prior to the 16th 
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of January, 1890, the firm of P. W. Nickerson & Co. had been in the 
habit of having discounted at their bank, to a considerable amount, 
the notes of Rapalyea & Co. which they held. At or about this time 
the president of the bank declined to make any further discounts un- 
less Nickerson & Co. had some security from Rapalyea & Co. for the 
large amount which was owing to them; and on said 16th day of Jan- 
uary, Frank Nickerson, without the knowledge of his partners, exe- 
cuted a chattel mortgage to his father to secure the sum of $42,000, 
or thereabouts, which was filed in the office of the clerk of Queens 
county, on the following day. This mortgage was prepared and exe- 
cuted at the house of Mr. Frost, who was the counsel for Nickerson & 
Co. and Rapalyea & Co., on the night of the 16th of January; all the 
Nickersons, Mr. Frost and his son, and Nickerson’s bookkeeper being 
present. There was some testimony tending to show that the subject 
of this mortgage had been under discussion for three or four days prior 
to its actual execution. At and prior to this time, negotiations had 
been going on for the sale of an interest in the firm of Rapalyea & Co. 
to the defendant John C. Provost, and a meeting was had at the office 
of one Andrew J. Provost, in reference to that matter, on the 20th or 
21st of January, 1890, and there were present at that interview John C. 
Provost, John 8. Provost, Frank Nickerson, one Jones, and Rapalyea. 
The conversation at this time was with reference to the purchase by 
John C. Provost of Frank Nickerson’s interest, and after it had pro- 
ceeded to a certain point Frank Nickerson asked them to adjourn to 
the office of Mr. Calvin Frost, the attorney who had drawn the mort- 
gage. Mr. Frank Nickerson then stated, in Frost’s presence, that 
John C. Provost proposed buying out his interest. Upon hearing this, 
Mr. Frost stated that this would be impossible under the circumstan- 
ces, and then said that Frank Nickerson had given to his father and 
brother a chattel mortgage. This was the first intimation that the 
other members of the firm of Rapalyea & Co. had of the existence of 
the mortgage. Upon the discovery of this chattel mortgage, John C. 
Provost asked Frank Nickerson what he was going to do to protect 
him. Nickerson replied that he would give him a mortgage, the same 
as he had his father and brother. That mortgage was prepared about 
the saine time, as Mr. Rapalvea thought, by Mr. Andrew J. Provost, 
on or about the same day. The sugyestion about the chattel mort- 
gage to John C. Provost was made late in the interview. The de 
fendant Rapalyea swore that the necessity of making an assignment 
was not discussed at that interview; that upon the next day they had 
another interview at Mr. Frost's office, when the circumstances were 
fully discussed, and it was finally determined that, for the protection 
of their creditors, it would be best for them to make an assignment. 
The witness further stated that he thought Mr. Frost suggested the 
necessity of a general assignment,—that he could see nothing better 
for them to do. And the witness thought that, with that mortgage 
outstanding, it was absolutely necessary to make an assignment. Up- 
on further examination of this witness, he stated that it was possible 
that all the transactions, which he had spread over a period of two or 
three days, might have taken place within two days, the first inter 
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view on one day, the second interview on the following day, and the 
assignment executed on that day. Executions were issued on the 
morning of the 23d of January upon the Provost judgments, and the 
assigument of Rapalyea & Co. was executed on that day, and duly 
filed on the 24th of January, 1890. 

Krom the foregoing facts it undoubtedly appears that Nicker- 


son & Co., Rapalyea & Co., and John C. Provost knew that, if the sup- 


port which the firm of Rapalyea & Co. had been receiving from Nick- 
erson & Co. and John C. Provost was withdrawn, and the overdne 
claims held by Nickerson & Co. and John C. Provost should be press- 
ed for payment, the firm was insolvent, and that it would be una- 
ble to meet its liabilities, and that this had been the condition of 
the firm for a long period of time. It was the undoubted intention 
of Nickerson & Co. and John C. Provost,-in the commencement of 
the suits and the obtaining of the mortgages in question, to get 
some security for the advances which they had been making to the 
firm of Rapalyea & Co. And it was undoubtedly Provost’s inten- 
tion, in the commencement of the suits in October and December, 
not to enter judgments upon these suits until some necessity arose 
for his protection, and it was a great surprise to him when, on the 
20th or 2ist of January, he Jearned the fact that Nickerson & Co. 
had stolen a march upon him, and secured a mortgage from Frank 
Nickerson for $42,000 upon the assets of the firm of Rapalyea & Co. 
We must necessarily conclude that the firm of Nickerson & Co. 
were influenced by their knowledge of the condition of Rapalyea 
& Co. in attempting to get security for the amount of their claim 
against said firm, and that the mortgage was not entirely the re- 
sult of an effort to please the officers of the bank which was dis- 
counting the obligations of Rapalyea & Co. for the firm of Nicker- 
son & Co. But it does not seem to me that Nickerson & Co., at the 
time of accepting this mortgage, either knew or believed that the 
firm of Rapalyea & Co., in a few days thereafter, would make an 
assignment containing preferences, or that, at the time of the giv- 
ing of that mortgage, it was the intention of the firm of Rapalyea 
& Co., or of any one of its members, to make such an assignment, and 
that the necessity of such action in the immediate future was not 
present to the minds of the parties who participated in that transac- 
tion. In order to invalidate the security which was received by 
Nickerson & Co., it is not only necessary to show insolvency upon 
the part of the mortgagors, but also that the mortgage was made 
In anticipation of the making of an assignment, and that the party 
receiving the mortgage knew that that was the intention of the 
mortgagors. In respect to this mortgage to Nickerson & Co., it 
seems to me that the case is barren of evidence from which such 
deduction must be drawn. I do not know that it is an inevitable 
conclusion that the simple fact of knowledge that a firm must fail 
hecessitates also knowledge of the fact that such firm will inake 
an assignment, as the court may, perhaps, take judicial notice of 
the fact that firms do fail, and do not make assignments. It there. 
fore seems to me, upon a consideration of the evidence on this ques- 
V.37N.Y.8.n0.4—35 
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tion, that no sufficient foundation was laid for the conclusion of 
the learned court below that the mortgage to Nickerson & Co. was 
part and parcel of the scheme and plan which resulted in the mak- 
ing of the assignment executed on the 22d of January following. 

In respect to the judgments obtained by John C. Provost, there 
does not seem to be any ground for prohibiting a creditor from 
bringing an action upon a claim which is due. And I know of no 
penalty which he incurs by his faisure to enter a judgment as svon 
as he is entitled to do so, nor of any penalty which any party may 
incur by reason of the failure to defend aneaction to which no de- 
fense exists. And, unless some such penalty can be imposed, it 
is difficult to see how these judgments, which were not entered by 
Provost until after he knew that Rapalyea & Co. were going to 
make an assignment, can be attacked. The consent of Kapalyea 
& Co. was not necessary to the entry of these judgments. <A party 
has the right to avail himself of the ordinary processes of the law 
for securing a lien upon his debtor’s property; and as the bringing 
of the suits was not part and parcel of the scheme and plan which 
resulted in the assignment, I can see no ground upon which Pro- 
vost can be deprived of the lien which he has thus acquired. 

In respect to the mortgage which was executed to John C. Pro 
vost, under the circumstances stated, I think that the conclusion 
must necessarily be drawn that it was executed at a time when all 
the parties knew that Rapalyea & Co. would make the assignment 
which was executed on the 22d of January, 1890. It appears that 
that mortgage to Provost was suggested when he learned of the 
mortgaye which Nickerson & Co. had received, and that Rapalyea 
& Co. seemed to have at once discussed the question of making an 
assignment. It is true that Mr. Rapalyea states it to have been 
the next day, but it seems to me that the fair inference to be drawn 
is that that question was discussed at the interview bad upon the 
day upon which it was decided to make an assignment. Provost 
was familiar with all that was going on, and undoubtedly knew 
that the assignment was to follow. This being the condition of 
affairs, he would seem to be within the rule that a party taking se- 
curity from a debtor, knowing that this debtor is about to assign, 
can only hold such security to an amount which will bring the pref- 
erences Within one-third of the assigned estate after the statutory 
deductions. 

It follows, therefore, that the judgment must be modified. dis- 
missing the complaint as to P. W. Nickerson & Co., and holding 
valid the’ judgments obtained by John S. Provost, and sealing down 
the mortgage to John C. Provost and the preferences contained in 
the assignment; and the provision prohibiting the preferred cred- 
itors from participating in any part of the assigned estate must also 
be modified, as such preferred creditors become general creditors 1D 
respect to that portion of their claims for which they had not re- 
ceived payment. 

Judgment ordered accordingly, without costs to either party. 


RUMSEY, PATTERSON, and O’BRIEN, JuJ., concur. 
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INGRAHAM, J. (dissenting). It is a little difficult, from an ex- 
amination of the complaint, to determine upon just what theory this 
action was brought. It would seem that it was framed with the 
idea of including alternative forms of relief; and when we consider 
the conflict that there had been between the several courts at the time 
this complaint was drawn, and the uncertainty as to just what rules 
would govern where relief was asked because of a violation of Act 
1887, c. 508, it is clear that the pleader had in view this uncertainty, 
and intended to state the facts, and then to ask for such relief’as the 
facts alleged would warrant. From the demand for judgment, it 
would appear that the relief to which the plaintiff supposes himself to 
be entitled was that the assignment itself, and the judgments and 
chattel mortgages described in the complaint, should be set aside as 
fraudulent and void, as against the plaintiff and other creditors. Such 
an action would be based upon fraud, and the usual rules applying to 
actions for fraud, both as to the admission of evidence and the nature 
of the proof necessary to sustain such causes of action, would have to 
be observed. Before the case came on for trial, however, it had been 
finally settled by the court of appeals that the proper remedy in such 
a case Was, not that the assignment and other instruments by which a 
violation of the provisions of the act in question was attempted should 
be set aside, but that the court could give effect to that act by treat- 
ing the instruments complained of as a part of the assignment, and 
as an attempt to create a preference prohibited by the act referred to, 
and scale down such preference to an amount allowed by the statute. 
The case was tried upon that theory, and judgment was awarded 
granting the plaintiff such relief. 

The complaint clearly alleges facts sufficient to sustain an action 
of this character, and the only question that we have to determine is 
whether or not, upon the evidence in the case, and the facts found by 
the court below, the judgment was authorized. In the opinion of the 
Presiding Justice, he seems to assume that this is an action based up- 
on a fraud upon the law, and applies the rule that, if a transaction is 
capable of two inferences, one in favor of its integrity and the other 
to the contrary, the inference that no fraud was attempted is the one 
that must prevail; but I do not think this action is one based upon 
fraud. The act in question, which is claimed to have been violated 
by the defendants, is an amendment to the act in relation to the as- 
signment of the estate of debtors for the benefit of creditors. By 
this act, section 30 of the assignment act is amended so as to provide 
that, “in all general assignments of the estates of debtors for the ben- 
efit of creditors hereafter made, any preference created therein 
* * * shall not be valid except to the amount of one-third in value 
of the assigned estate left after deducting” certain wages or salaries of 
emplovés, and the costs and expenses of executing such trust. The 
court below found that two chattel mortgages, two bills of sale, and 
two judgments in favor of various defendants were and are a part of 
the same transaction with the general assignment for the benefit of 
the creditors of the firm of H. H. Rapalvea & Co., and that such chat- 
tel mortgages and bills of sale and judgments were invalid preferences 
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in excess of the amount of one-third in value of the assigned estate, 
and directed judgment by which that preference was reduced and 
scaled down to conform to such statutory limits, of one-third in value 
of the assigned estate left after making the statutory deductions as 
aforesaid; and an accounting was ordered before a referee to deter- 
mine the amount of the estate of the defendants’ assignees,—the final 
judgment to be reserved until the coming in of the referee’s report. 

Is an action to obtain such a judgment an action based upon fraud, 
or to ‘which the rules before stated as applicable to actions to obtain 
relief because of fraud are applicable? In a case where the prefer- 
ences in excess of that allowed by the act in question were contained 
in the general assignment itself, and the question was whether or not 
such preferences should be paid in full, or should be limited to the 
one-third of the assigned estate, the sole question to be determined 
would be the amount of the assigned estate, and whether or not the 
debts preferred exceeded one-third of that amount after making the 
proper deductions. No fraud needed to be alleged or proved to enti- 
tle an assignee, or a creditor seeking to enforce the provisions of the 
statute, to maintain such an action. Whether or not the assignor 
and the creditor fraudulently created the preference, or innocently 
created it under a mistake of fact, would not be at all material. 
What the court would be bound to do would be to prevent either the 
assignor from paying, or the creditor from receiving, from the assigned 
estate a greater amount of such estate than the law allowed; and 
that would be so without considering the intent with which the pref- 
erence was created. In a case in which a debtor and a preferred cred- 
itor had evaded the statute by using separate instruments to create 
the preference, where both such instruments and the general assign- 
ment were to be treated as one instrument, I can see no reason why a 
different rule should prevail. The acts and intentions of the assignor 
and the preferred creditor might then be material, in order to deter- 
mine whether or not the instruments used to create the preference 
were to be considered a part of the general assignment, so that the 
preference created would be considered to be a preference created by 
the general assignment, and thus within the prohibition of the stat- 
ute. But, even then, the question of the fraudulent intent would be 
immaterial, and the liability of the defendants would be the same, 
whether or not they knew of the statute, and intended to violate it. 
The right of a creditor to ask the interference of the court would de- 
pend upon whether or not the assignor and the preferred creditor did, 
by means of these two instruments, which bore such relation to each 
other that they must be deemed to be but one instrument, attain a 
preference greater than that allowed by the statute. 

In determining this question, there fore, it seems to me that it should 
be viewed simply as one from which the court is to determine—First, 
whether these mortgayes, bills of sale, and judgments were executed 
before, but in contemplation of, the execution of the general assign- 
ment; and, second, whether, if so, the preference thereby created ex- 
ceeded one-third of the assigned estate. Both of those propositions 
being found, it becomes the duty of the assignee, and of the court, in 


i, es 
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an action by him or in his behalf, in aid of the assignment for the ben- 
efit of creditors, to provide that the preferred creditors should be paid 
not more than one-third of the assigned estate. Berger v. Varrelmann, 
127 N. Y. 281, 27 N. E. 1065; Spelman v. Freedman, 130 N. Y. 421, 
29.N.E. 765. In Maass v. Falk, 146 N. Y. 39, 40 N. E. 504, Gray, J,, 
in delivering the opinion of the court, says: 

“The prohibition of the act of 1887 against the creation of preferences, ex- 
cept to the amount of one-third in value of the assigned estate, cannot be 
evaded by resort to instrumeutalities which, however independent, are merely 
part of a plan through which certain creditors secure a preference in pay- 
Ment, and the distribution of the debtor’s assets as intended by the statute 
ls prevented. Such a scheme between a debtor and some of his creditors 
would be as intolerable an evasion of the statute as would be a transaction 
Where the particular instrumentality resorted to between the parties to secure 
the undue preference was a transfer of property, made independently, but in 
contemplation of a general assignment.” 


It seems to me that a proper consideration of what was decided 
in each of these cases makes reasonably clear the rules which should 
govern in disposing of attempted violations of this act of 1887; that 
is, that where a debtor is insolvent, and intends to apply all of his 
property to the payment of his debts, either by a general assivn- 
ment, or by instruments which, taken together, are parts of a 
plan through which all the debtor’s assets are distributed among 
his creditors, but one-third of the assets can be devoted to the pre- 
ferred creditors, and the remaining two-thirds must be distributed 
anong the general creditors of the estate, the purpose of the stat- 
ute is to prevent any preference, other than for wages or salaries of 
employés, beyond one-third of the assigned estat& and if that 
amount is exceeded, the penalty is, not the annihilation of the as- 
signment, but the reduction of the preference to the prescribed 
limit. Manning v. Beck, 129 N. Y. 1, 29 N. E. 90. 

We have, then, the question to determine, is there evidence here 
to sustain the finding that these assignors executed these mort- 
gages and bills of sale, and allowed these Judgments, and executed 
the general assignment, as a part of a plan or scheme by which all 
of their assets were to be devoted to the payment of their debts, 
but giving to the favored few a preference in excess of that allowed 
by statute? The court below has found that such was the intention 
of the assignors and of the favored creditors. Was there evidence 
to support that finding? In determining this question, I know of no 
Principle which requires us to hold that any particular method 
of proof is necessary. When we come to inquire as to the intent 
with which the act is done, or as to the knowledge of the persons 
concerned in an act, it is rot required that we should have evidence 
of any particular communication made to or by the parties whose 
intent or knowledge we are inquiring about. The court must judge 
of such knowledge or intent from the acts of the parties them- 


_ Selves, from the circumstances surrounding the transaction in 


which they were engaged, from the object sought to be accom- 
plished; and, looking at all the testimony, the question is whether 
there is a fair inference, from the facts, that such intent existed, or 
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that such knowledge was present. Nor doI think that a case is pre 
sented like that where a fraudulent act has to be proved, and where 
the court is bound to presume innocence where the evidence is 
capable of two constructions. What is here to be determined is 
whether this evidence fairly justified the finding of the court; and, 
if it did, that finding should not be disturbed. 

As I understand the rule settled by the authorities referred to, 
to justify the court, in finding that the separate instruments are 
part of the general assignment it must be shown by the evidence 
that they were made with the intent of both parties to the agree. 
ment that they should be used to secure to the creditor an excessive 
preference when a general assignment was made. There must be 
proved such facts as would justify the inference that it was con- 
templated by both the debtor and the creditor that a general as- 
signment would be necessary and would be made; that the security 
given or the judgment obtained would be used, not as a mere giving 
of security to enable a creditor to obtain his money from his debtor, 
but to obtain a preference when such assignment was made. Now, 
it is obvious that in nearly all cases there can be no direct proof of 
what the debtor and creditor had in mind when the instrument 
giving the security was executed. The knowledge existing at the 
time, and the intent with which the security was made and ac- 
cepted, must, in the great majority of cases, be proved by the cir- 
cumstances existing at the time of the transaction, and the acts 
and relations of the parties to it. Nor does it follow that, when 
the security is either given by a firm or to a firm, all members of 
the tirm must be shown to have had the knowledge and intent re 
ferred to. If one partner, representing the debtor firm, executes 
the instrument, and another partner, representing the creditor 
firm, receives it, with such knowledge and intent, that is, of course, 
sufficient to charge both firms. Bearing this in mind, a short ex- 
amination of the condition of affairs and the circumstances sur- 
rounding the giving of these chattel mortgages and bills of sale and 
the obtaining of these judgments, with the use that the creditors 
made of them after they were obtained, entirely justified, I think, 
the finding of the court below. 

As the Nickerson mortgage was first in point of time, it will be 
well to consider that mortgage first. And, first, let us see just what 
knowledge of the condition of this debtor firm Nickerson had at 
thistime. It is clear that the real condition of Rapalvea & Co., the 
ninount of its capital, and the business that it was doing were well 
known to the Nickersons. Of the members of the firm of Nicker- 
son & Co., one was the father and the other the brother of a mem- 
ber of the firm of Rapalyea & Co. The father had contributed to 
the firm of Rapalyea & Co. all of the cash that went into that firm, 
as the contribution of his son to the capital stock of Rapalyea & 
Co. He had been in the habit of making advances to the firm, 


and had known, for months past, that its notes had been protested ° 


for nonpayment, that its checks had been returned from the baok 
as not good, and that it had been in urgent need of money. PF. W. 
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Nickerson, the father, had been present, on or about the 1st of. 
January, when a statement of the firm's condition had been pre- 
pared, and had taken part in making up that statement; and the 
fair inference from the evidence is that P. W. Nickerson was fully 
cognizant of these financial difficulties of the firm of Rapalvea & 
Co., must have known its exact condition, and was in constant com- 
munication with his son, who was a member of that firm, and who 
transacted the financial business of the firm, in regard to its affairs. 
And, viewed in the light of subsequent events, it quite conclusively 
appears that, on the Ist day of January, Rapalyea & Co., if they 
had been forced into liquidation, would have been insolvent. Prior 
to this time it appears that the son, who was a member of the firm 
of Rapalyea & Co., had been endeavoring to sell out his interest in 
the firm to Mr. John C. Provost, who was the father of another 
member of the firm of Rapalyea & Co., and negotiations for such 
sale were then pending. Nickerson & Co. had at that time a large 
number of past-due notes of Rapalyea & Co., which the latter were 
unable to pay, and was a creditor of the firm in a considerable 
amount. P. W. Nickerson had been advised by the cashier of his 
bank to obtain security from Rapalyea & Co., and about the 16th of 
January he asked his son for such security. The son made no ob- 
jection to giving the security asked for, and then it was that the 
Nickersons, the father and two sons, met together, in the evening, 
at the house of Mr. Frost, who was the attorney of Nickerson & 
Uo. and the chattel mortgage in question was prepared. No time 
was lost; no risk run. It was written out that night, a part of it 
by Mr. Frost and parts by the others present; was executed by Nick- 
erson, as a member of the firm of Rapalyea & Co., that night; and 
was acknowledged before Mr. Frost's son, who was subsequently 
one of the assignees. The main part of the debt secured by this 
chattel mortgage was due and owing at the time, and as to such 
debt the mortgage was payable upon demand. 

The question is, what was the intent and understanding between 
this father and son at the time this mortgage was‘’given? The action 
of the parties to it, subsequently, is quite material. The mortgage 
was taken the next day, and filed in the. proper office in Queens 
county, where the property was situated; but all knowledge of it was 
Withheld from the other members of the firm of Rapalvea & Co., and, 
although the mortgage was presently due, no attempt was made to 
enforce it, or to collect any of the obligations to secure which it was 
given, some of which had been for several months due. No disclosure 
was made to any one of the fact that this mortgage was given. It 
Was a secret agreement between father and son to secure the father 
at all hazards for a debt that was presently due and enforeeable, stu- 
diously kept from the knowledge of the other members of the firm of 
Rapalvea & Co., and all other persons interested, while the negotia- 
tions to sell the son’s interest in the business to Provost continued. 
What was the object of obtaining this security, and what was the in- 
tent with which it was given by the dehtor and accepted by the cred- 
itor? Mr. Haviland, an apparently disinterested witness, testified 
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that, just after the failure, he met P. W. Nickerson, and spoke of the 
failure of Rapalyea & Co., and P. W. Nickerson said: 

“Yes; it was too bad the boys had to go under. They had a good business 
aaa Pts when I found they had to go under, I told them they must pro- 
Do not all of the acts of the parties show that this was true? I 
think we are entitled to assume that P. W. Nickerson & Co. had knowl- 
edge of the system, established in this state, by which debtors who 
are engaged in business, and who have become insolvent, make assign- 
ments for the benefit of creditors, and that such assignments are the 
only method here of preventing the property of a firm from being ap- 
propriated to the first creditors who might get judgment against the 
firm; that assignments are the common and almost universal method 
by which insolvent firms wind up their business, and are carefully reg- 
ulated by statute. And, viewing the facts thus collated, can there be 
any serious doubt but that both parties to this mortgage clearly rec- 
ognized the fact that, unless help came in some unexpected way, an 
assignment would be necessary, and that this mortgage and bill of 
sale were given for the purpose of use in the event of such assignment 
being executed, to prefer the father and brother over the other credit- 
ors of the firm? Upon no other theory can we explain the silence of 
all parties in regard to thisinstrument. The studious care to conceal 
its existence from the other members of the firm of Rapalyea & Co., 
and the continued negotiations for the selling out of Nickerson’s in- 
terest in the firm: to Provost, and the fact that Nickerson continued to 
advance small sums of money to the debtors after this security was 
given, to enable them to keep going until it could be ascertained 
whether or not Provost would buy, are corroborative of the inference 
that this was the intent and understanding with which this instru- 
ment was given. But for the statute above named, and of which 
Nickerson swears he had no knowledge, this chattel mortgage would 
have given Nickerson & Co. a preference that would have enabled 
them to realize upon their debt notwithstanding the assignment, and 
made them independent of the assignee. 
We are also entitled, I think, to consider the effect upon this firm of 
the giving of this mortgage. The moment it was known to the other 
members of the firm, it was at once conceded by them all, as well as 
by Mr. Frost, Nickerson’s attorney, that there could be but one thing 
done, and that was at once to make an assignment. It was recog- 
nized by them all that it would be impossible for the firm to continue 
business with that chattel mortgage in existence, as soon as the fact 
of its existence was known; and, although Mr. Frank Nickerson, who 
had executed that chattel mortgage, was present at the time, he did 
not dissent at all from that conclusion. Can any other inference 
than the one above indicated be drawn from these circumstances? 
Both the debtor and creditors swore that no reference was made to 
an assignment. Assuming that to be true, I do not think it is con- 
trolling. The parties might both have well understood what would 
be necessary, unless relief were forthcoming, without expressly using 
the word “assignment.” But the inference seems plain that this 
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mortgage was given and received with the clear intention of using it, 
when it became necessary for the debtors to assign, as a means of pre- 
ferring the creditor’s claim. And the mere fact that the assignment 
was made six or seven days later does not preclude the existence of the 
intention, at the time it was given, that it should be used, in connec- 
tion with an assignment subsequently to be made, for the purpose of 
preferring the creditor. It may be that, but for Mr. Frost’s integ- 
rity, Nickerson would have got the $10,000 from Mr. Provost for his 
interest in the firm without disclosing the existence of the-chattel 
mortgage, and thus the Nickersons would not only have got back the 
money that they had advanced, but the money that they had contrib- 
ated to the capital of this insolvent firm, leaving the other members 
of the firm and Mr. Provost to suffer when the crash came. The 
scheme seems to me to be perfectly apparent upon its face, and was not 
a mere honest attempt of a creditor to obtain security for the repay- 
ment of his debt, but was clearly one for obtaining a preference for 
this creditor in case Provost should refuse to buy, and an assigninent 
became necessary. 

The remaining question to be determined is as to whether or not 
the judgment and chattel mortgage and bill of sale obtained by Pro- 
vost were obtained with a like intent and understanding. It seems to 
me clear that they were. It appears that, on the 2d of October, Pro- 
vost, who also had a son a member of this firm of Rapalyea & Co., 
caused @ Summons to be served upon his son as a member of that firm. 
No complaint was served with the summons, and, after its service, it 
was allowed to sleep without the slightest effort being made to enter 
judgment, or to enforce it, for months. The notice at the foot of the 
summons was that judgment would be entered against the defend- 
ant for the sum of $5,375.37, with interest from the date of the sum- 
mons; but that is the only evidence we have as to what claim it was 
intended to enforce by the action thus commenced. No complaint 
was prepared. Nothing was done. Upon the affidavit of service was 
indorsed an admission of service by the defendant Rapalyea, who ap- 
peared in person in the action, and waived the service of all further 
papers therein, dated on December 20, 1889. Another summons by 


. John C. Provost against the same firm, dated December 16, 1889, con- 


tained the same admission of service by Horace H. Rapalyea, as de- 
fendant, in person, with the same waiver, and dated the same day. 
With that summons there is no affidavit of service. On the 22d of 
January, 1890, the complaint in these two actions was verified, and 
it was on this day that the interview took place at which the existence 
of this chattel mortgage to Nickerson was revealed, and from which 
time it seems to have been conceded by all that this firm could not 
continue business. The judgment roll in these two actions was filed 
in the clerk’s office of Queens county on January 22, 1890, at 4 o’clock 
In the afternoon, and on the next morning the defendant Rapalyea, 
one of the judgment debtors against whom this judgment was ob- 
tained, took the execution upon these two judgments to the sheriff of 
Queens county, giving the sheriff explicit directions upon what to 
levy, and that the levy should be made at once. The sheriff made 
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such levy, and immediately afterwards, and upon the same day, the 
assignment was executed, and was filed the following day. It is con- 
ceded that Provost had the right to commence this action against the 
defendants, and to enter judgment against the defendants for the 
amount that was due; and, but for the levy that was obtained upon 
the execution issued under it, no question could arise. It is settled 
that, where a judgment and a levy under an execution upon it are used 
as instrumentalities by which a preference is to be obtained, in viola- 
tion of the statute, it will be treated as a part of the assignment, and 
as though the preference that was obtained was included in the as- 
signment itself. Berger v. Varrelmann, 127 N. Y. 284, 27 N. E. 105; 
Bank v. Seligman, 138 N. Y. 444, 384 N. E. 196. After the service of 
the summons in these two actions, nothing was done. No attempt 
was made to enter the judgment. The complaints were not even pre- 
pared until after the disclosure of the existence of this chattel mort- 
gage, when it is perfectly clear that all parties understood that the 
firm must make an assignment. The judgments were then prepared, 
and the judgment roll at once filed. One of the debtors himself 
took the execution to the sheriff, with directions as to its levy, so that 
the lien could be obtained upon the property of the debtors immedi- 
ately before the assignment should be filed, and the assignment was 
kept off the file until such levy could be made; for, although the as- 
signment was executed on January 23d, it was not filed until 4 p. m. 
of the 24th. There can be no doubt that this levy was made under 
this execution with the intent and for the purpose of getting a lien 
upon the debtors’ property that would give the judgment creditor a 
preference, and, under the authority of the cases above cited, it must 
be held to be a preference given under the assignment. 

As to the chattel mortgage and bills of sale given to Provost, which 
were dated the 21st of January, 1890, it is conceded by the parties 
that they were given after the disclosure of the fact of the chattel 
mortgage to Nickerson, and then it was clear that an assignment 
would have to be made; and it is clear that it was given for the pur- 
pose of allowing Provost to obtain a preference. It seems to me, 
therefore, that, unless we are to abrogate the provisions of this stat- 
ute, and destroy the purpose for which it was passed, we must hold 
these chattel mortgages, bills of sale, and judgments as preferences 
within the assignment, and that the court was right in decreeing that 
but one-third of the debtors’ estate can be paid to the creditors who 
have thus directly obtained a preference. I think the provision of 
the judgment by which these preferred creditors have no right to 
claim any portion of the remaining two-thirds of the estate on account 
of their claims was clearly right. The statute directly provides that 
but one-third of the assigned estate shall be paid to the preferred cred- 
itors, and it necessarily follows that the remaining two-thirds of the 
estate are to be paid to the unsecured creditors. To allow the pre 
ferred creditors to receive one-third of the estate upon their demands, 
and then to have a portion of the remaining two-thirds applied to the 
payment of their claim, would enable them to receive more than one- 
third of the assigned estate. The provision of the judgment, however. 


Sup. Ct.J PEOPLE U. BARKER. 555 


that requires creditors coming in to prove their debts before the ref: 
eree should contribute to the expenses of this action, is entirely unau- 
thorized. The general creditors of the assignors are entitled to have 
two-thirds of the assigned estate devoted to the payment of their 
claims ayainst the assignors, and the court has no power to compel 
them to pay the plaintiit’s counsel fees in this action before they can 
be entitled to share in the debtors’ property. The question of costs 
of the action is reserved until the final judgment, and it would there 
be proper for the court, in its discretion, to require the defendants to 
pay the costs of the action, or to order the costs to be paid out of the 
assigned estate. As this action was brought for the benefit of all the 
creditors, and as the judgment will result in the addition of consider- 
able property to be applied to the payment of the general creditors, it 
would not be beyond the power of the court below, either in the final 
judgment, or in an independent proceeding, to order the expenses of 
this action paid by the assignee out of the assigned estate. But it 
would be manifestly improper to compel each creditor, before he asks 
for what is legally his own, to pay a sum of money to the plaintiff. 
Just what disposition the court will ultimately make as to the costs 
of the action, or as to the expenses, must rest in the discretion of the 
court, upon the final judgment, or upon an application for such costs. 

I think, therefore, that the judgment should be modified by strik- 
ing out all provisions limiting the right of the creditors to prove their 
claims before the referee to those who had contributed to the costs 
and expenses of this action, and also the clause that compels them 
to pay any portion of such costs and expenses before they are al- 
lowed to receive any portion of the assigned estate, and, as so mod- 
ified, the judgment should be affirmed, with costs to the respondent 
against the appellants. 








(2 App. Div. 532.) 
PEOPLE ex rel. HAVERTY v. BARKER et al. 


(Supreme Court, Appellate Division, First Department. February 14, 1896.) 


1, Assesson—REMOVAI-—-SUFFICIENCY OF EVIDENCE. 
Removal from office of a member of the board of assessors, on the charge 
that he was physically incapable of performing the duties of his position, 
IS not warranted, the duty of the board being to apportion benetits and 
damages where street improvements are made, for which an assessment 
must be made, and the evidence showing merely that he was in feeble 
health to some extent, and slightly debilitated, and not showing that bis 
physical incapacity in any way interfered with his performauce of his duty. 
2 SaMe—Retcrn TO Writ oF CERTIORARI. 

The recital, in the return of commissioners to a writ of certiorari to re- 
view their discharge of a member of the board of assessors on the charge 
that he was physically incapable of performing the duties of his position, 
that their findings were based, not only on the testimony, but on the ap- 
pearance of that member when befare them, cannot prevent reversal of 
their action for insutticiency of evidence, no description of his appearance 
when before them being given. 


& SamME—EVIDENCE. 


On a hearing for removal of a municipal officer on the charge that he was 
physically incapable of performing the duties of his position, a witness 
cannot, instead of detailing facts. testify that he had coneluded the con- 
dition of the officer interfered with the discharge of his duties. 
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Certiorari, on the relation of Patrick M. Haverty, against Edward 
P. Barker and others, commissioners of taxes and assessments of 
the city of New York, to review their action in discharging relator 
from the office of assessor. Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


G. D. Lamb, for relator. 
Theodore Connoly, for respondents. 


PATTERSON, J. On the Ist day of August, 1895, and for 10 
years prior thereto, the relator held the oftice of assessor under the 
jurisdiction of the commissioners of taxes and assessments of the 
city of New York. On the day named, he received a notification 
from such commissioners of their intention to remove him from 
Office, upon the charge that he was physically incapable of per- 
forming the duties of his position. He is a discharged Union sol- 
dier, and in this proceeding claims the privileges to which he is 
entitled by the provisions of the statutes of this state concerning 
veteran soldiers and sailors holding civil office. It is proper to pre- 
mise that, so far as his statutory rivileges and immunities are 
concerned, there has been no actual or threatened violation of them 
by the form of the proceedings before the tax commissioners now 
under review. He was duly and regu'arly notified of the charge. 
A day was appointed for a hearing. He was represented by coun- 
sel, and every opportunity given him to have the charge fully in- 
vestigated. So that there is nothing to be imputed to the commis- 
sioners in the way of a violation of the requirements of the law re- 
specting the conduct of the inquiry before them, as to its form. But 
it is apparent from the papers brought up on the retu«n to this 
certiorari that the discharge of the relator was improper upon the 
evidence before the commissioners. Without deciding now what 
would be competent evidence in a case of this kind, and confining 
ourselves to a review of their proceedings as they appear now before 
us, it is incumbent upon this court to inquire whether, in making 
the determination at which they arrived, any rule of law affecting 
the rights of the relator was violated to his prejudice, and whether 
there was any competent proof of all the facts necessary to be 
proven to justify the determination at which they arrived. Code 
Civ. Proc. § 2140. In examining the record for the purposes men- 
tioned, it is quite plain that not only was testimony absolutely in- 
admissible permitted to be given, and which necessarily must have 
prejudiced the relator’s case, but, upon all the facts as they are 
made to appear, there was not sufticient competent evidence to 
justifv the dismissal from office of the relator. On the contrary, 
the inferences from what meager testimony there is, rather tend to 
establish competency than incompetency. The specific charge made 
against the relator is set forth in a letter dated August 21, 1895, 
and sent to him by the commissioners of taxes and assessments 
through their secretary, and is in the following words, viz.;: 
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“That, owing to your physical allments, you are incapacitated from dis- 
charging your official duties, as contemplated by the provisions of law ap- 
plicable to your position as one of the board of assessors,” 


This specific charge refers directly to the official duties prescribed 
or contemplated by the law relating to the board of assessors, by 
consulting which we find that that board is composed of four per- 


sons charged with the duty of making the estimates and asscss- 


ments required by law for building wells, erecting pumps, pitching, 
paving, regulating, and repairing streets, relaying pavements, con- 
structing sewers, fencing vacant lots and public slips and all other 
improvements directed by corporation ordinances, for which an as- 
sessment must be made, and that such assessors, or a majority of 
them, are also to make estimates and assessments, give all notices 
in connection therewith, receive and pass upon all objections of 
owners of property, and make certificates in accordance with the 
existing laws relative to all such matters. The practical methods 
by which the assessors discharge these statutory duties are some- 
what vaguely and generally stated in the testimony of Mr. Jasper, 
who is secretary of the board, of which the relator was a member. 
His statement is that the actual work done by the assessors has 
been to determine judicially what proportion of benefit one piece of 
property shall bear to another in getting at the total cost of the 
work of improvement which is passed upon, from figures which he 
himself has at times made from returns from surveyors in charge of 
the work, and at other times from figures made by the chairman of 
the board, Mr. Wendt; that all these figures are submitted to the 
board, and an informal talk is had over them, at which they con- 
clude upon the principle to be’ adopted in levying assessments; 
claims for damages are also brought to the attention of the as- 
sessors, objections are filed, and attorneys representing owners of 
property present claims for damage by affidavits of the owners; 
that the subjects of damage claims are taken up and considered 
by the assessors, who personally visit the premises claimed to be 
damaged, give hearings to the claimants, and decide such questions 
a8 May arise on such claims; that these proceedings are had at 
regular meetings, after which the assessors consult and make their 
determination; that, in the conduct of such proceedings, the as- 
sessors, whenever it may be necessary, interrogate the parties; that 
these meetings are held frequently, and that, during the vear 1893 
to 1894, 77 claims were presented; from August 1, 1894, to August 
1, 1895, 82 claims were presented; that during the year 1895 there 
were 105 regular meetings of the assessors (which was about the 
yearly average of regular meetings), and that informal meetings 
occurred every day; that, at such informal meetings, various per- 
sons attended, and conversations with the assessors constantly took 
place. Such being the general character of the duties of the as- 
sessors, the real inquiry before the respondents was as to the in- 
capacity of the relator to perform them, or any of them. No claim 
or suggestion is made of any mental incapacity on the part of the 
relator. On the contrary, the testimony is that he had mental 


508 NEW YORK SUPPLEMENT, Vol. 37. (Sup. Ct 


capacity to discharge the duties of his place. The only testimony 
respecting his physical condition is that of Jasper and another wit- 
ness presently to be mentioned. The former testified that all he ob- 
served in the physical condition of the relator was feebleness, trem- 
ulousness of his hands, his requiring assistance to put on or take 
off his overcoat, some slowness of locomotion, and the necessity 
of helping him to rise from his chair when he was seated, and some 
difficulty in articulating when speaking. This record may be 
searched in vain for any other evidence of actual physical inca- 
pacity, unless it may be some very vague and inconclusive sugges- 
tions respecting difficulty of the relator in making memoranda. 
The cross-examination of this witness Jasper distinctly shows that 
nothing he claims to indicate physical incapacity has in any way, 
at any time, interfered with the relator’s performance of his duty. 
In the first place, he distinctly testifies that all the work of the board 
of assessors was as well and as efficiently done during the year 1895 
as at any previous time; thatall the claims before it were passed upon 
as promptly during the year 1895 as before; and that no complaint 
was ever made, that the witness heard of, that the duties of the 
assessors were not properly performed, until the present proceed- 
ings were instituted. He also testifies that Haverty was at his 
office regularly, and that he had seen him every day at the office for 
10 years. He also said that he has seen the relator walking up- 
stairs alone, and has seen him walk across the park alone; that the 
relator’s hearing was entirely good; that his sight was fair; that he 
- was able to read the objections on the assessment list without diffi- 
culty; that his signature was legible, and that he made that signa- 
ture three or four hundred times‘a year; that there was some diffi- 
culty in understanding what the relator said at first, but he never 
failed to understand him ultimately; and particularly does this wit- 
ness testify that he cannot state specifically wherein the relator has 
recently shown less competency then when he originally entered 
upon the service of the city. | 

Now, it is to be noted that there is a singular absence of testimony 
as to any one specific thing which disqualifies this relator from per- 
forming any particular part of his work, and it is also a striking cir- 
cumstance that not one single person doing business with the board of 
assessors has been called upon by the prosecution to give evidence re- 
specting the condition of the relator or inability to understand him: 
nor has either one of his three fellow assessors been called upon to 
give any statement respecting his condition. There is no charge or 
claim or intimation that the work of either of those assessors has been 
augmented by any inefficiency of Mr. Haverty; but the testimony is 
distinct and clear that the whole work of the board of assessors was 
done as well, as promptly, and as satisfactorily up to the time of the 
relator’s dismissal as during any period within the knowledge of the 
witnesses called by those preferring the charge against the relator. 
It does appear in the evidence that the clerical force of the assessors 
has been increased, but it also specifically appears that that was not 
in consequence of any delinquency or incompetency on the part of 
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anv of the assessors to do work, but was attributable to the increased 
business consequent upon the normal growth and development of the 
city. 

The only other witness who testifies upon the subject is Mr. Baer, 
and it is scarcely worth while alluding to what he says. He simply 
states that he has noticed that the relator has trouble in walking, 
trouble in writing, and trouble in speaking, and that it is progressive. 
His testimony is altogether too vague to be the basis of a finding de- 
priving a person of his office upon the charge which has been made 
against this relator. 

Conspicuous in this record is an error of the commissioners in ad- 
mitting testimony which could not but be prejudicial to the relator, 
and it was objected to by his counsel. The witness Jasper was asked 
to tell whether or not the relator’s condition has interfered with the 
performance of his duties, and, if so, to what extent. Instead of 
answering this question by detailing facts, the witness answered: 
“T have concluded that his present condition and his condition for 
some time has very much interfered with the discharge of his duties.” 
A motion was made to strike this answer out, but the commissioners 
would not allow it. It is perfectly obvious that they permitted this 
Witness to determine the very issue they were called upon to try and 
determine themselves, and accepted as conclusive his judgment as 
a determinate factor in the cuse. No argument is needed to show the 
impropriety and the injustice of such a ruling. 

It will therefore be seen that there is nothing whatever in the tes- 
timony to sustain the conclusion of the commissioners. But it is 
argued that inasmuch as they state in their return that their find- 
ings were based, not only upon the testimony, but upon the appear- 
ance of the relator when before them, which indicated physical in- 
capacity to do his work, their conclusion cannot be interfered with, 
as it is simply impossible for the court to review that which is the 
result of their personal inspection of the physical condition of the 
relator. It is very true that the court has no power to review that 
Which was the result of such an inspection, but the record does not 
contain one word of description of the appearance of the relator when 
he was before the tax commissioners. Whether he was palsied, or 
a paralytic, or was in a state of decrepitude, or what physical im- 
pairment he suffered from, if any, does not appear. The testimony 
is utterly insufficient. There is nothing really in the case except a 
mere declaration of the commissioners that, upon looking at the 
relator, they were satisfied that he was unable to perform his duty. 
This cannot be allowed to prevail in a ease in which, if anv inferences 
are to be drawn at all from the testimony, they are that the relator 
hot only was not disqualified, but that he was capable of perform. 
ing, and was performing, such duties as were incumbent upon him 
in “the office he held. That he was in feeble health to some extent, 
and slightly debilitated, cannot be sufticient to deprive him of his 
office. There must be actual inability to do the work, and not one 
fact is presented on this record to establish that actual incapacity. 

We are therefore compelled to hold that there was not suflicient 
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evidence before the commissioners to justify their removal of the 
relator, and that their determination should be reversed, and the 
relator reinstated in his office as of the date of August 1, 1895, with 
$50 costs and disbursements. All concur. 


BROOKLYN EL. R. CO. v. CITY OF BROOKLYN. 
(Supreme Court, Appellate Division, Second Department. February 18, 189%.) 


ELEVATED RAILROAD — EXPENSE CAUSED BY STREET IMPROVEMENT. 

Expense of protecting an elevated railroad from settling by reason of 
construction in the street of a sewer must be borne by the railroad, its 
grant being subject to the right of the public to use the street for all 
proper and ordinary purposes. 


Submission of a controversy between the Brooklyn Elevated Rail- 
road Company, as plaintiff, and the city of Brooklyn, as defendant, 
on an agreed statement of facts, pursuant to Code Civ. Proc. § 1279. 
Judgment for defendant. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART. 
LETT, and HATCH, JJ. 


Hoadly, Lauterbach & Johnson, for plaintiff. 
Albert G. McDonald, for defendant. 


CULLEN, J. The defendant, the city of Brooklyn, constructed a 
sewer through Marcy and other avenues which intersect Lexing- 
{on avenue, upon which latter street plaintiff maintains an elevated 
railroad. The contract of the defendant for the construction of 
the sewer provided that the contractor should support the sides of 
the excavation with suitable plank and shoring. In the progress 
of the work this requirement was complied with, but, on account 
of the proximity of plaintiff’s structure to the excavation for the 
sewer, proper regard for the safety of the traveling public, to guard 
against the possibility of the structure settling, rendered it neces- 
sary to shore up the elevated structure itself. By an arrangement 
between the parties, this work was done by the plaintiff, the ques- 
tion of upon whom the expense of the work properly rested being 
left to the subsequent determination of the courts. The question of 
who should pay this expenditure is the one presented on this sub- 
mission. 

We do not think it necessary, even if it were possible, to define 
or name the exact character of the right or estate acquired by the 
plaintiff in the public streets through which its road is constructed. 
In the case of People y. O’Brien, 111 N. Y. 1, 18 N. E. 692, it is stated 
that the right acquired by the street railroad in that case was a fee. 
If the term “fee” is to be construed as referring to the land itself on 
which the structure is erected, it can hardly be applicable to the 
case of the present plaintiff, for in the streets of the city of Brooklyn 
the public acquire merely an easement; the fee of the property 
remains in the original owners. Also, under the elevated railroads 
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run surface railroads, and the rights of the latter are as great as 
those of the former. These roads, too, would have a fee in the 
street. Thus, it would be possible to have several estates in fee in 
the same piece of land. We think, however, that the term “fee” is 
to be applied to the franchise which the railroad company obtains to 
construct and operate its railroad. We therefore concede the 
claim of the plaintiff that its right to maintain its railroad, as 
against the public, is as great as any obtained by the railroad com- 
panies in New York, and that its franchise cannot be abrogated or 
destroyed by the public authorities without compensation. 

But though the city cannot derogate from the grant made by the 
state, and by it to the plaintiff, the question still remains, what are 
the limits and conditions of that grant, and how is that grant to be 
construed? As already stated, we are not dealing with ordinary 
estates or easements in a piece of real property, nor are we dealing 
with the censtruction of a deed the phraseology of which is in well- 
defined legal terms. The franchise of the plaintiff proceeded from 
an act of the legislature and the action of the city authorities under 
it. As the public had already acquired a property right in the 
street, to wit, an easement or right of passage, the plaintitf probably 
also acquired a certain portion of that public easement, althongh 
it remained liable to make compensation to the owner of the fee. 
The statute under which the plaintiff's road is constructed author. 
izes it to construct and maintain an elevated railroad upon the 
street. Now, this statute did not contemplate the abandonment 
of the street or the easement of way in it by the public. On the 
contrary, the value of plaintiff's franchise would largely depend on 
the fact that the street was to be kept open and maintained as a 
public highway. The plaintiff's road was to be essentially a street 
railroad, and therein lay its great profit. But, if it was contem- 
plated that the route of the railroad should still remain a public 
street, it must have been equally contemplated that the public 
should enter upon it for the purpose of exercising those urban ease- 
ments which it possesses in city streets, such as the right to lay and 
construct sewers, water mains, etc. Any grant to the plaintiff must 
hecessarily be construed as subject to the right of the public to enter 
upon the street for such purposes, and any interference with the 
plaintiff's road, in the proper construction of such work, must be 
considered a burden which plaintiff assumed to bear. It would be 
most unreasonable to suppose that the city, knowing that, from 
time to time, it would have to tear up the street and make exeava- 
tions therein, should make a grant to the plaintiff, the effect of 
which would be to subject the city to increased expense in such jim- 
provements. In the case at bar, the physical, tangible property 
of the plaintiff was not injured or taken. At most, it lost the right 
of the support of its structure by adjacent land not owned by it. 
As against an adjacent private owner, the plaintiff, having placed a 
structure on its land, would have no right to the support of the 
adjacent land, except so far as it is protected by the charter pro- 
Visions as to depth of excavations (provisions which have no applica- 
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tion to this case). If the railroad of the plaintiff lay outside of the 
street, the damage it might sustain from grading the street or the 
city’s entry thereon would be damnum absque injuria. Radcliff’s 
Ex’rs v. Mayor, etc., of Brooklyn, 4 N. Y. 195; Bellinger v. Railroad 
Co., 23 N. Y. 42. It is therefore doubtful whether, even assuming 
that plaintiff was absolute owner, not only of its roadway, but of the 
land which it spanned, it would, as a matter of technical law, have 
anv valid claim against the defendant. But we prefer to rest our 
decision upon the other ground that grants to railroads or other 
corporations in public highways must be construed as subject to the 
paramount right of the public to use those highways for all proper 
purposes. We do not say that there might not be a use of a street by 
the public of such a character as to destroy, practically, the plain- 
tiff’s franchise and property, and so far unforeseen at the time of 
the grant as to require compensation to the plaintiff for the injury 
to or destruction of its property and franchises. But such uses of 
the public street as were notorious and of common exercise at the 
time of the grant must have been contemplated by all parties, and 
any grant must be held subject to such uses of the street as would 
be naturally contemplated. This rule is in accordance with the 
uniform line of authorities, though few authorities are to be found 
on the subject. In the case of Dry-Dock, E. B. & B. R. Co. v. Mayor, 
ete., of New York, 55 Barb. 298, it was held that the city was justi- 
tied in interfering with the street railroad by the construction of a 
sewer. The same doctrine was held in Kirby v. Railway Co., 48 
Md. 168; and the general principle is stated in Booth, St. Ry. Law, 
$42, and in Elliott, Roads & St. 367. lt has been the uniform course 
in this city and in New York that the street-railroad companies bore 
whatever expense was entailed by the interference of street im- 
provements with their railroad tracks. ‘The case of Manhattan Ry. 
Co. v. City of New York, 89 Hun, 429, 35 N. Y. Supp. 505, is not in 
conflict with the views here expressed. In that case, in addition to 
maintaining the street, the defendant constructed a viaduct, which 
viaduct destroyed part of the plaintiff's station. For the expense 
of cutting down the station to enable the viaduct to pass over it, the 
defendant was held liable. This liability appears to have been ulti- 
mately placed on the ground that the statute of 1853, authorizing 
the laying out of public highways over railroads, did not authorize 
the construction of a viaduct through the station. We would be 
inclined to concur in the decision there made, even on the ground 
tirst discussed, that the property of the plaintiff could not be de 
stroved by the city without compensation, apart from the question 
of the interpretation of the statute; but such a rule has no appl)- 
cation here. The improvement which the city of New York sought 
‘to make in the case cited was not only physically destructive of the 
plaintiff's property, but was oue plainly not within the contempla- 
tion of the parties when the grant to the railroad company was 
made. In these respects it entirely differs from the present case. 

There should be judgment for the defendant on submitted case, 
with costs. AJ] concur, 
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(1 App. Div. 598.) 
FOULKE v. THALMESSINGER, 


(Supreme Court, Appellate Division, First Department. February 21, 1896.) 


1, PLEADING AND Proor—JUDGMENT. 

A judgment peed not be pleaded, {n order to make it competent evidence 
of a fact which was thereby determined. 

2% Res JuDicATA—STATUTE OF FRaups—FAtLurE TO PLEAD. 

A judgment in favor of plaintiff in an action on a contract which, by 
its terms, was not to be performed within a year, is conclusive between 
the purties as to the validity of the contract, though the statute of frauds 
Was not pleaded. Van Bruut, P. J., dissenting. 


Action by Theodore B. Foulke against Eugene Thalmessinger to 
recover damages for the violation of a contract by defendant, in 
having discharged plaintiff from his employ before the expiration 
of his term. From a judyiment in favor of plaintiff, defendant ap- 
peals, Affirmed. : 


The complaint alleged that on or about the 25th day of April, 1890, the de- 
fendant employed the plaintiff; that said employment was to commence June 
16, 1890, and was to continue for one year, at the agreed compensation of 
$2,000 per year; that the plaintiff continued to act under such employment 
until January 1, 1891, at which time the defendant terminated the contract 
of employment, without fault or negligence on the part of the plaintiff, by dis- 
charging him from such employment; and that plaintiff had sustained damage 
by reason of such breach of contract in the sum of $916.67, for which amount 
he sought to recover damages. The answer contained a general denial, and 
then set up as a defense that the agreement alleged in the complaint, by its 
terms, Was not to be performed within one year of the making thereof, and that 
neither the contract, nor any note or memorandum thereof, was ever in writ- 
ing, or subscribed by the defendant, who was sought to be charged therewith, 
It Was agreed at the opening of the trial that if a Judgment recovered by the 
plaintiff against the defendant in a prior action between them was not res 
judicata upon the question of the statute of frauds, alleged in this case, then 
the statute of frauds was a perfect defense to this action. Thereupon the 
plaintiff offered in evidence such prior judgment roll. The evidence was ob- 
jected to on the ground that it was immaterial, irrelevant, and incompetent, 
und, it was urged that, if it was in any way binding in this case, it should 
have been pleaded attirmatively by the plaintiff. Ihe court overruled the 
objection, and the defendant excepted. Jt appenred from this judgment roll 
that the prior action was brought to recover for services rendered by the 
plaintiff under the employment of defendant. The complaint alleged that 
about April 25, 1890, the defendant employed the plaintiff; that said employ- 
Ment commenced on the bth day of June, 1890, and continued until the lst 
day of January, 1891, and was at the agreed compensation or rate of $2,000 
per year; that he had been paid on account of such employment $500, leav- 
Ing a balance due him af 583.33, which was owing, and for which judgment 
Was demanded. The answer admitted that $500 had been paid by the defend- 
aut to the plaintiff, and denied all the other allegations of the complaint, 
Upon the trial before the court and a jury, a verdict was rendered in favor 
of the plaintiff avd against the defendant for the amount claimed, and judg- 
hent entered thereon. Lhis judgment roll haviug been adinitted in evidence, 
the parties conceded that the plaintitf and defendant entered into an agreement 
of employment April 25, 1890,—the employment to commence on the 16th day 
of June, 1890, and to terminate on the 16th day of June, 1891,.—at a salary 
of $2.00) per year, and that about January 1, 1891, the plaintiff was dis- 
charged, without any fault or negligence on his part, and that plaintiff had 
been paid for his services to January 1, 1891, in cash, and by the judgment 
in evidence, and that there was never more than one contract of employment 
between the parties. The parties consented that all the evidence taken on the 
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trial of the former case should be regarded as evidence upon this trial. The 
plaintiff rested, and the defendant's attorney testified that the question of the 
statute of frauds was in no way raised upon the trial of the former case. 
Upon this evidence the court ordered judgment for the plaintiff, on the 
ground, among other things, that the statute of frauds had been avoided by 
showing that this question might have been litigated in the prior action, and 
that the validity of the contract was passed upon favorably to the plaintiff 
in such former action. There was no exception taken to this decision. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


I. M. Dittenhoefer, for appellant. 
Charles A. Decker, for respondent. 


WILLIAMS, J. In the absence of an exception, we cannot review 
the correctness of the decision of the court ordering judgment for 
the plaintiff. Code Civ. Proc. §§ 994, 1022; Millar v. Larmer, 85 
Hun, 313, 32 N. Y. Supp. 1146; Smith v. Moulson, 88 Hun, 147, 34 
N. ¥. Supp. 607. We can only review the exceptions taken on the 
trial, and the only one taken was to the reception in evidence of 
the judgment roll in the former case. If that evidence was im- 
properly received, the exception requires a reversal of the judg- 
ment, because the judgment was based upon this evidence,—re- 
sulted solely from it. It was not necessary to plead the judgment, 
in order to make it competent evidence. It might properly be given 
as evidence in this case of any fact which was, or might have been, 
determined in the former case; and such evidence would be conclu- 
sive, and could not be contradicted. Krekeler v. Ritter, 62 N. Y. 
372. The question which the judgment roll was offered as evidence 
of was the validity of the contract which was conceded in this case 
to have been made, to wit, a contract of employment on April 25, 
1890, to commence June 16, 1890, and to terminate June 16, 1891, 
at a salary of $2,000 per year, and as to which there was no writing 
or memorandum signed by the defendant. It is conceded that there 
was but a single contract made between the parties. Upon this 
contract both actions were therefore brought. The validity of this 
contract was necessarily determined in the first action, because 
upon no other theory could that action have been maintained. It 
is true that an action might have been brought for the services ren- 
dered, as alleged in the first action, though the contract was void 
under the statute of frauds, and could have been maintained, if 
the recovery had been sought upon the theory of a quantum meruit; 
but no such allegation was made in the complaint in that action, 
and the recovery was not had upon any such theory. The action 
was based upon the contract alone, and the judgment recovered 
therein necessarily involved and established the validity of that 
contract. The statute of frauds might have been pleaded in that 
action, and the contract attacked upon that ground, and then upon 
the real contract being proved or conceded, as it has been in the 
present action, the cause of action there alleged would have been 
defeated on the ground of the invalidity of such contract. By fail- 
ing to allege the invalidity of that contract under the statute of 
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frauds, or to insist upon it, in that action, the defendant waived 
such validity or claim, and conceded the validity of that contract. 
We are unable to escape the conclusion, therefore, that the valid- 
ity of the contract in question was determined in the former action, 
and that the judgment roll, when offered in evidence in this action, 
conclusively established such validity, and that it could not be 
again litigated here. Our conclusion is that the evidence in ques- 
tion was properly received, and that the case was properly decided 
by the trial court. 
The judgment slrould be affirmed, with costs. 


BARRETT, RUMSEY, and PATTERSON, JJ., concur. 


VAN BRUNT, P. J. (dissenting). There is no dispute in regard to 
the facts of this case. The single question presented is whether a cer- 
tain judgment roll was improperly admitted in evidence upon the trial 
of this action. It appears that on the 23d of January, 1891, an action 
was commenced by the plaintiff against the defendant to recover for 
services rendered by the plaintiff to the defendant. The allegations 
in the complaint were that on or about the 25th of April, 1890, the de- 
fendant employed the plaintiff; that said employment commenced on 
the 16th of June, 1890, and continued until the lst of January, 1891, at 
the agreed compensation or rate of $2,000 per year; that the plaintiff 
at all times during said employment performed the duties required of 
him by said defendant; that the defendant paid the plaintiff the sum 
of $500, leaving a balance due from the defendant of $583.33; and 
judgment was prayed for that amount. The defendant, answering, 
denied the allegations of employment and service, admitted the pay- 
ment of $500, and denied that there was $583.33 due. The issues thus 
raised were on the 13th of November, 1893, tried before a jury, anda 
verdict rendered for the plaintiff; and judgment was subsequently 
entered on the 16th of November, 1893, in favor of the plaintiff and 
against the defendant. Upon an examination of the judgment roll 
in question, all that this judgment seems to have established was that 
the plaintiff employed the defendant from the 16th of June, 1890, to 
the 1st of January, 1891, at an agreed rate of compensation, which 
amounted to the sum mentioned in the complaint. It did not estab- 
lish, or tend to establish, that the contract of employment was made 
on the 25th of April, or at any time before the actual service com- 
menced, because the judginent would have been the same had the con- 
tract of employment been made on the 16th of June, when the serv- 
lee began. Neither does it establish that the rate of compensation 
was $2,000 a year, but only that under the agreement of employment, 
Whether a monthly or yearly compensation was agreed upon, it 
amounted, at its termination, to the sum found. And it is to be ob- 
served that the allegation of the complaint ig that the employment 
terminated on the 1st of January, 1891, and this seems to have been 
the end of the contract. The defendant in that action certainly 
would, from that complaint, have no reason to suspect that a contract 
for a year, or a series of years, could be established by success in an 
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action under a similar complaint. The cause of action set forth in 
the complaint was not amenable, under any possible circumstances, 
to the defense of the statute of frauds, and it is difficult to see how a 
defendant could be called upon to plead any such statute, when he 
had no reason to apprehend, from the allegations contained in the 
pleading, that a contract was relied upon which was amenable to such 
a defense, and which, by its very terms, would refute such an assump- 
tion. The defense of the statute of frauds to a cause of action such 
as was set out in the complaint would have been frivolous. 

On the 7th of July, 1892, the plaintiff commenced this action, al- 
leging that on the 25th of April, 1890, the defendant employed him; 
that such employment was to commence, and did commence, on the 
16th of June, 1890, and was to continue until one year from that date, 
at the agreed compensation of $2,000 per year; that the plaintiff con- 
tinued to act under said employment until the 1st of January, 1891, 
on or about which day the defendant terminated the contract of em- 
ployment, without any fault or neglect on the part of the plaintiff, by 
discharging the plaintiff from the employment; that the plaintiff at 
al] times between the Ist day of January, 1891, and the 16th of June, 
1891, was ready and willing to perform the duties required from him 
under the terms of said employment; that he endeavored to find em- 
ployment, and could not; and that, by reason of the breach of the 
contract on the part of the defendant, he had been damaged in the 
sum of $916.67. The defendant answered, denying the contract of 
employment, the allegations of service and readiness for service, and 
damage, and, for a separate defense, alleged that the contract sued 
upon, by its terms, was not to be performed within one year from the 
making thereof, and that neither said contract, nor any note or memo- 
randum thereof, was ever made in writing, and subscribed by the de- 
fendant, who is sought to be charged therewith. These issues coming 
on to be tried, a jury was waived, and the judgment roll in the first 
action was offered in evidence. This was obected to as immaterial, 
irrelevant, and incompetent, and that it should have been pleaded af- 
firmatively. The last objection has no weight. It seems to me, how- 
ever, that it was clearly immaterial, because it utterly failed to estab- 
lish the contract that was sued upon in this action. It only estab 
lished the contract that was alleged in that complaint, which was not 
a contract for a year, and in which no reference was made to a con- 
tract for a year; and there was nothing in the complaint which called 
the attention of the defendant to the fact that it would or could be 
claimed that any contract for a year had been entered into. Under 
such circumstances, it does not seem to have had any tendency to 
establish a contract absolutely different from that which was alleged 
in the complaint in the first action, as has already been observed. 
The defendant had no reason to suppose, from the allegations con- 
tained in that complaint, that a contract for a year was being relied 
upon. There was no intimation of anvthing of the sort. <Allthat the 
defendant was bound to do was to meet the issue presented, and not 
to borrow trouble in respect to a different contract which the plain- 
tiff might possibly have declared upon. If such a judgment roll is to 
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establish this contract for a year under the guise of an action upon a 
contract of employment for six months, then a contract for a series 
of years might be established, of which the defendant may not have 
had the remotest idea or suspicion. It is true that after the introduc: 
tion of this judgment roll the defendant made an admission that a con- 
tract of employment had been entered into between the plaintiff and 
the defendant on the 25th of April, 1890, the employment to com- 
mence on the 16th of June, 1890, and terminate on the 16th of June, 
1831, at a salary of $2,000 a vear, and that the plaintiff was dis- 
charged without anv fault or neglect on his part, and that it was also 
conceded, for the purposes of the present action, that the plaintiff had 
been paid up to January 1, 1891, in cash and by the judgment in the 
first case. But it is difficult to see how this concession can enlarge 
the judicial effect of the judgment in the previous action. The effect 
of that judgment must be governed by the causes of action set out in 
that complaint, and the defenses contained in the answer. And its 
effect as a judicial determination cannot possibly go beyond that. If 
the claim made upon the part of the plaintiff in this action is well 
founded, then the extent of the judicial determination in the first 
action depends upon the knowledge of the defendant, and not upon 
the record. If the admission contained in the record before us ex- 
tends the judgment, it has the effect above stated. It seems to be 
conceded that without this admission the first judgment would not 
have been conclusive. But it is contended that, because the defend- 
ant knew of a contract which was not declared upon, therefore the 
judgment in the first action established that contract. Ido not think 
that the extent of judicial determinations, where there is no ambigu- 
ity in the record, can be enlarged by anv such uncertain and unsatis- 
factory evidence as the rule claimed would permit. I must there- 
fore dissent from the prevailing opinion, as I think the judgment ap- 
pealed from should be reversed, and a new trial ordered. with costs 
to the appellant, to abide the event, and the appeal from the order dis- 
missed. 


GIBSON vy. ROACH et al., School Trustees, 
(Supreme Court, Appellate Division, Second Department. February 18, 1896.) 


1. Scuoon, DistRicts—SALARY OF CLERK. 
Laws 1855, c. 510, § 1, provides that the trustees of each school district 
therein specified shall, at least three weeks before the annual meeting. or 
& special meeting called for the purpose, prepare and post an estimute of the 
Amount necessary for the support of the schools therein, including the sum 
required for building, for the purchase of furniture, apparatus, and books, 
and for contingent expenses, and shall present such estimate at the meet- 
{ng, when the inhabitants shall vote on each item separately, and such or 
80 much thereof as shall be anproved by a majority of the inhabitants 
shall be levied and raised by tax. Meld, that the inhabitants have no 
power to provide for the payment of a salary for the district clerk from 
funds so raised, unless such item was included in the estimate so pre- 

. pared and posted. 
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2. OFFICE AND OFFICER—RIGHT TO COMPENSATION—PRESUMPTION. 
A public officer is not entitled to compensation for his official services, 
unless such compensation is provided for by statute. 


Appeal from special term, Richmond county. 

Action by Abram C. Gibson against Daniel J. Roach and others, 
trustees of district school No. 2 in and for the town of Castleton, 
Richmond county. From a judgment dismissing the complaint, 
plaintiff appeals. Reversed. 

Argued before BROWN, P. J., and. PRATT, BARTLETT, and 
HATCH, JJ. 


Charles L. Hubbell, for appellant. 
William J. Powers, for respondents. 


BROWN, P. J. This action was brought by a taxpayer to obtain 
a judgment annulling a resolution passed at the annual meeting of 
school district No. 2 in the town of Castleton, county of Richmond, 
which fixed the annual salary of the clerk of said district at $200, 
and to restrain the defendants, the trustees of said district, from 
paying said salary to said clerk. The statute applicable to the case 
is chapter 510, Laws 1855, the first section of which is as follows: 

“Section 1. The trustees of each of the school districts, two, three, five and 
seven, in the town of Castleton, in the county of Richmond, shall annually at 
least three weeks before their annual meetings, or three weeks before a 
special meeting which may be called for that purpose, in their respective dis- 
tricts, prepare an estimate of the amount which they shall deem necessary 
to pay the debts of their districts and for the support of common schools 
therein for the ensuing year, exclusive of the money which they may be en- 
titled to receive from the town superintendent, and including the sum required 
for building. for the purchase of necessary furniture, apparatus and books 
und for contingent expenses, and shall cause notice thereof to be posted for 
two weeks previous to said meeting, in at least five of the most public places 
in the district. And they shall present such estimate at such meeting, when 
the inhabitants so assembled shall vote thereon for each item separately, and 
the same or so much thereof as shall be approved by a majority of such in- 
habitants shall be levied and raised by tax on such district, as now preseribed 
by law for raising school district taxes.” 


An itemized estimate was prepared and posted by the trustees, in 
compliance with the provisions of the statute, but said estimate con- 
tained no item for the clerk's salary. At the annual meeting, how- 
ever, the inhabitants of the district there assembled voted in favor of 
appropriating the sum of $200 for said clerk's salary for one year, 
and a resolution to that effect was voted upon as a separate item. 

The question presented is whether the inhabitants of the school 
district assembled at the annual meeting had power to authorize an 
expenditure by the trustees which was not contained in the estimate 
prepared by such trustees, and posted as required by the statute. 
School districts are quasi corporations, and the inhabitants thereof 
possess only such powers as are expressly conferred upon them by 
law. The inhabitants of the school districts mentioned in the act 
of 1855 have no power to raise money by taxation, except such as is 
given by that statute. As a conditon precedent to any action by the 
inhabitants of the districts at an annual or special meeting, the trus- 
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tees were required to prepare an itemized estimate of the amount of 
money required, and it was only upon such an estimate that the 
inhabitants could vote. It will be observed that such estimates could 
be approved by a majority of the inhabitants present at the district 
meeting. A taxpayer of the district might, therefore, give a tacit 
approval of the estimate bv his absence from the meeting; and the 
requirement that notice of the estimates should be posted for two 
weeks prior to the meeting would be of little value, if appropriations 
for purposes not contained in the estimate could be voted at the 
meeting by such of the inhabitants as should be present thereat. 
The purpose of the statute, we think, is to limit the power of the 
district meeting; and no money could be authorized by the meet- 
ing, except such as had been stated in the estimate prepared by the 
trustees. The case of Graham vy. Powers,! which was decided at 
special term, in 1887, has no bearing upon the question now pre- 
sented. That was an action by a district clerk for his salary, and 
the case came before the court upon a demurrer to the complaint. It 
did not present any question as to the power of the district meeting 
to appropriate moneys, nor did the court construe the act of 1855. 
The question then presented and decided was wholly one of plead- 
ing, and the decision assumed that the provision of the statute in 
regard to raising money had been complied with. 

The argument of the respondents that it must be presumed that 
it was intended by the statute that the clerk should receive a com- 
pensation for his services has no force. The general rule in the 
United States is directly opposite to that claimed. It is that the 
rendition of the services of a public officer is deemed to be gratuitous, 
unless a compensation therefor is fixed by statute. Throop, Pub. 
Off. § 446, and cases cited in the note. Hence no compensation is 
Tecoverable for the performance of a public service, or of official du- 
ties, unless it is given by law; and there is no implied obligation on 
the part of a municipal corporation, and no such relation between such 
corporation and its officers, as compels the former to make remuner- 
ation to the latter. Haswell v. Mayor, ete., 81 N. Y. 255. It is a 


1The case of James J. Graham against William J. Powers and others, as 
trustees of school district No. 2 in the town of Castleton, in the county ot 
Richmond, was for the recovery of plaintiff's salary as district clerk. The 
complaint alleged that defendants tixed plaintiff's compensation at $150, 
and placed said amount in the annual tax levy; that said amount was col- 
lected; that it was in the county treasury; and that defendants refused to 
pay it over to plaintiff. Defendants demurred to the complaint on the grounds 
(1) that it did not state facts sutticient tu constitute a cause of action; and 
(2) that it was insufficient in Inw, on its face. The following is the memo- 
randum of decision of Mr. Justice Brown at special term, Richmond county: 
“Chapter 510, Laws 1855, seems to be broad enough fu its terms to cover the 
salary of the plaintiff. It must be assumed upon this argument that the 
Provisions of the statute in regard to raising the money were complied with, 
and that the inhabitants asseinbled at the meeting voted upon the question 
of plaintiff's salary as a separate item. As the expense was authorized by the 
inhabitants of the district. and the defendants now have the money, they 
are not justified in withholding it from the plaintiff. Demurrer overruled, 
with leave to answer in twenty days, on payinent of custs.” 
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matter of common knowledge that in many, if not in the majority, 
of the cities and villages of our state, the corporate trustees, and 
members of municipal boards and commissions, serve without com- 
pensation. At common law it was an offense for a person chosen to 
public office to refuse to serve. Com. Dig. tit. “Officer,” Bl. And 
the English Reports contain many cases where persons chosen to fill 
offices in municipal corporations were compelled by mandanius to 
perform the duties. See cases cited in note to section 165, Throup, 
Pub. Off. In this country it is not uncommon for statutes to sub- 
ject to a penalty a person chosen to public office, who refused to ac- 
cept it. Provisions of this character are based upon the theory that 
the rendition of public services is a duty owed by the citizen to the 
community in which he resides. Such statutory provisions do not, 
however, alter the application of the rule that compensation cannot 
be recovered for public services unless it is given by law. In the 
case before us, although the district meeting fixed a salary to the 
office of district clerk, and the clerk may have relied upon that as 
giving compensation for his services, still he was chargeable with 
notice of the limitation of the statute upon the power of the in- 
habitants to authorize expenditures by the trustees, and never be- 
came legally entitled to receive the salary so fixed. The adoption of 
the resolution by the district meeting was an illegal act, and, upon 
the facts presented at the trial, judgment should have been rendered 
as prayed for in the complaint. 

The judgment rendered must be reversed, and a new trial granted, 
with costs to abide the event. A1Jl concur. 


(1 App. Div. 560.) 
REILLY vy. FREEMAN etal. 


(Supreme Court, Appellate Division, First Department. February 21. 189.) 


1. SPEcIFIC PERFORMANCE—TRANSFER OF INTEREST IN BUSINESS. 

Plaintiff and defendants entered into an agreement to engage in an en- 
terprise in which they were to share equally, plaintiff to furnish the neces- 
sary money, and defendants to give their personal attention to the busi- 
ness. Defendants organized a corporation, and issued all the stock to 
themselves, and afterwards refused to allow plaintiff an equal share with 
themselves. Held, that plaintiff, in an action for an accounting, was 
entitled to the stock specifically, not on the theory of specific performance. 
but because his interest existed in the form of shares of stock. 

2. Equiry—ADEQUATE REMEDY AT LAW—RAISING OBJECTIONS. 
The defense of an adequate remedy at law is not available unless 
pleaded.1 
8. ACCOUNTING—JUDGMENT—JOINT LIABILITY. 

In an action by a partner against his copartners for an accounting, it is 
error for the court to make a specitic award of one-half the amount feund 
due plaintiff against each of the two defendants, as their liability is joint, 
and plaintiff is entitled to a judgment for the whole against each of them. 








1 See, also, Ketchum yv. Depew (Sup.) 30 N. Y. Supp. 794; Railway Co. v¥. 
Johnston (Sup.) 32 N. Y. Supp. 49; Gage v. Lippman (Com. Pl.) 33 N. Y. Supp. 
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4 ALTERNATIVE JUDGMENT—WHEN PROPER. 

A decree which requires the delivery of specific shares of corporate stock 
to plaintiff, an alternative provision for the payment of a certain sum of 
money is erroneous, where no evidence was given as to the value of the 
stock. 


Appeal from special term, New York county. 

Action by Garrett Reilly against Charles G. Freeman and others 
for an accounting. A judgment was entered in favor of plaintiff, and 
both parties appeal. Modified. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


Treadwell Cleveland, for plaintiff. 
L. Laflin Kellogg, for defendants, 


PATTERSON, J. The plaintiff and defendants have appealed from 
the judgment herein. . The plaintiff really seeks a modification of it, 
while the defendants ask for an absolute reversal. We will first 
considered the defendants’ appeal. 

The pleadings present very simple issues of act. The plaintilf 
claims to be entitled to receive from the defendants some 1,500 shares 
of the common stock of the Retsoff Mining Company, or, alternatively, 
the value of such shares. The action is in form for an accounting 
of the results of a joint enterprise, in which it is alleged that they 
engaged upon an agreement to share equally in whatever might be 
realized as the outcome of the venture. The first issue raised relates 
to the existence of an agreement of the character claimed by the 
plaintiff, upon which the court below found, on sufficient evidence, in 
favor of the plaintiff. The testimony establishes that the defendant 
Freeman, in the year 1883, called the attention of the plaintiff to the 
then-supposed existence of salt deposits in Livingston county, in 
the state of New York. It is conceded that some arrangement was 
then made by and between the plaintiff and the defendant Freeman 
and one Varker (an original defendant, who has died since the judg- 
Iaent was entered herein, and whose executrix has been substituted 


.as defendant in his place), by which the plaintiff was to advance 


money for prospecting and exploration, and Freeman and Varker 
were to superintend such experimental work, and to procure options 
for the purchase of lands on or under which the salt deposits might 
be found. Thus far there seems to be no serious contradiction in 
the testimony. That there was a joint venture, whether it be called 
@ partnership quoad the particular subject of it or not, is fairly es- 
tablished. The plaintiff did advance moneys, and all that were ad- 
vanced by any one up to a certain period, and when called upon to 
contribute more, and being unable to do so, authorized his associates 
to raise money by disposal of securities in their hands belonging to 
him. The first stage of an attempt to put in some tangible form the 
subject of the enterprise they had undertaken was the creation of a 
corporation called the New York Rock-Salt Company. Shares of 
stock of that company were issued,—1 share to the plaintiff, 1 to each 
of the other associates, other shares were reserved for a working 
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capital, and 2,500 shares were issued in a certificate to Freeman 
and Varker. In these last-mentioned shares was included the plain- 
tiffs one-third. No distribution of the 2,500 shares was ever made. 
The amount of the joint interest of the three subsequently was fixed 
at 1,500 shares. They were held by the defendants Freeman and 
Varker. At this point it is claimed by the defendants that, on the 
organization of the rock-salt company and the issuance of shares by it, 
the plaintiff's rights became fixed and determined, and consist now 
only of a valueless claim to his proportion of 2,500 shares of capital 
stock of that company. It does appear in evidence that the parties 
contracted for the formation of a corporation, but that first cor- 
poration never did business, the plaintiff never received his propor- 
tion of stock, and when new arrangements were made, as hereafter 
stated, he relinquished active participation in the affairs of the ven- 
ture. But he did not abandon his interest in the project. Freeman 
and Varker had gone on and taken options; in which options the 
plaintiff was still interested. They had been secured by the money 
advanced by him, and, although not all actually so secured within 
the time originally contracted for with the owners of the land, yet 
notice of acceptance seems to have been given before the options 
expired. The only real asset of this joint venture between the parties 
to it were these options, which turned out afterwards to be of very 
valuable salt lands. It being found impossible to carry on the pur- 
pose of the venture through the rock-salt company, Freeman appears 
to have made efforts to induce a gentleman named Foster to come 
into the enterprise. Mr. Foster consented. A new corporation was 
created, called the Empire Salt Company, to which Freeman and 
Varker conveyed all the options or lands embraced in the options, 
thus leaving the rock-salt company without any valuable asset. Mr. 
Troster seems to have had the dictation of the terms on which he 
would enter into the adventure, and, as matter of fact, the interest 
of Reilly and his associates was recognized and provided for. That 
Reilly was included is distinctly shown by Freeman’s own letter to 
him of February 28, 1884, in which he states: “The whole responsi- 
bility of the purchase of the land Mr. Foster assumes personally, and 
he also agrees to allow our interest to amount to one-quarter of the 
whole.” Here is a direct acknowledgment from Freeman; and Var- 
ker knew, as his letter of January 4, 1884, shows, that Reilly's in- 
terest, or some of it, still remained in him. In this organization of 
the Empire Company shares were allotted to Freeman and Varker, 
and Reilly was entitled to one-third of them. But the Empire cor- 
poration was not satisfactory to Mr. Foster. and he caused still an- 
other one to be formed, called the Retsotf Company, which issued 
shares, of which 6,000 were given to Freeman and Varker, being in 
the proportion of 5 in the last to 1 in its predecessor corporation. 
That Reillv’s third interest is traced into these shares was found by 
the judge below on evidence satisfactory to him and to us. Free 
man and Varker recognized the plaintiff's right to participate in the 
shares allotted to them. They sent him a certificate for 500 shares, 
Freeman saying “because it was right”; but they suppressed the fact 
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that they had received 6,000 shares, which fact was not discovered 
by Reilly until late in the year 1895. There was quite enough evi- 
dence to justify the conclusion of the court below that there was one 
continuous series of transactions from the initial agreement between 
the plaintiff and Freeman and Varker down to the receipt by the 
latter of the 6,000 shares in the Retsoff Company, in which the three 
parties named were jointly interested, and that, out of the 6,000 
shares which were the ultimate proceeds of those transactions, the 
plaintiff was entitled to his one-third. He is entitled to the stock 
specifically, not upon the theory of specific performance of an exec- 
utory contract, as the defendants’ counsel intimates is the ground 
upon which the special term gave the particular relief, but because, 
upon the proofs, it appears that in an action for an accounting it is 
found that the plaintiff’s interest exists in the form of shares of stock 
in a corporation, which shares he elects to take in specie if they 
can be reached, and in accordance with the original agreement that 
a corporation should be formed, and the plaintiff's interest conse- 
quently be held or represented in the form of shares. 

It is urged by the defendants that the plaintiff has an adequate 
remedy at law, by action for damages or for conversion; but no de- 
fense of that character is set up (Lough v. Outerbridge, 143 N. Y. 271, 
38 N. EB. 292), and for that reason it makes no difference whether or 
not the claim is well founded. 

The statute of limitations is also relied on by the defendants, but 
the statute would not begin to run until the shares of the Retsoff 
Company came into the hands of the defendants, which we under- 
stand to have been in December, 1885, and this we conceive to be a 
suit between partners to which the 10-years limitation applied. Still 
v. Holbrook, 23 Hun, 517. 

Five hundred shares of stock in the Retsoff Company having been 
delivered by the defendants to the plaintiff, there apparently remained 
1,500 shares to which he was entitled, from which the trial judge 
deducted 200, awarding the plaintiff 1,300 shares of the stock. Just 
at this point the appeals of both the plaintiff and the defendants come 
together. The plaintiff insists that the learned judge was in error 
in allowing any deduction, while the defendants claim that there is 
a palpable error in making the allowance of only 200 shares, because 
there should be a much larger deduction, in consideration of the 
fact that the 200 shares referred to were shares of the rock-salt 
company, and that, if those shares are to be taken into consideration, 
it must be in connection with the increased amount into which they 
were finally transmuted of shares in the Retsoff Company. We think 
the fact is established that, by the original agreement at the initia- 
tion of the enterprise, Reilly contracted to furnish all the monevs 
that were necessary to develop the land and to Jaunch the enterprise. 
He admits that he was unable to furnish those moneys in ful], and 
particularly an amount that was required to pay one Perry for sink- 
ing a well. Correspondence between Reilly and his associates con- 
cerning his inability to advance further is contained in the record, and 
it is also shown that Reilly authorized the defendants to dispose of a 
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part of his original interest, in order that money might be raised for 
the purpose just mentioned. It is said by the plaintiff that he 
merely authorized a sale. It is true that Freeman and Varker did 
not make a direct and absolute sale of the shares at the time the 
authority was given. They pledged them, and they raised the money 
to pay Perry. Certainly, the plaintitf did not advance that money, 
and certainly he should not be permitted to retain his original in- 
terest in defiance of the fact that he failed to perform his contract 
in full. These 200 shares were pledged, as has been stated; and it 
would appear to be entirely immaterial to the plaintiff in what way 
those shares were disposed of, so long as he consented to an absolute 
relinquishment of them, in order that he might carry out the con- 
tract which he made with his associates. He does not appear ever 
to have protested against the course that was pursued, or to have 
demanded any account, but to have acquiesced in what was done; 
and he does not show that he was ignorant of it, or that he desired an 
opportunity to redeem the shares It would be inequitable now to 
allow his claim, that, having broken in part his own agreement, he 
shall stand in the transaction, after years of acquiescence, as if he 
had performed it literally or in strict accordance with the obliga- 
tion he originally assumed. The learned judge was therefore right 
in his ruling in reducing the number of shares awarded from 1,500, 
but he lost sight of the fact that the deduction should have been made 
by the proportionate amount which the increased allotment of Ret- 
soff shares bore to the rock-salt company shares, and therefore the 
account as to the Retsoff shares should be restated, and the plain- 
tiff allowed 8&4 shares in the Retsoff Company, instead of the 1.300 
shares awarded to him. This results from the following computa- 
tion: These three partners had 1,500 shares of the rock-salt com- 
pany’s stock, each owning one-third of it, or 500 shares to each. As 
the plaintiff allowed this 200 shares to be disposed of, that left him 
300. It left for the three, Reilly, Freeman, and Varker, 1,300, owned 
as follows: Freeman, 500; Varker, 500; Reilly, 300,—1,300. They 
exchanged this for 1,200 shares in the Empire Company, and for 
that they received shares of the Retsoff Company, in the proportion 
of 5 to 1. But they had only 1,200 shares of Empire stock, whereas 
they had had 1,300 shares of the rock-salt company stock. They must 
share in the Empire stock in the proportions in which they held the 
rock company’s stock, viz.: 





I'reeman, five-thirteenths of 1.200... ccc cc cc cc cer c ccc weer cece cccece 461.54 
Varker, five-thirteenths Of L2O0U... cc ccc ccc crc c nrc c cnc csc ce coerce 461.54 
Reilly, three-thirteenths Of 1,200... 2... 0.0 cscs ccc cccccccccercccsccecs 270.92 

1,200.00 


The distributed shares in the Retsoff stock would therefore stand 
thus, viz.: 


Freeman, 40 0489: 6.6s-40 866s see ese wh C4 eee ws oO Se hewn ees 2,307.7 
VETKer AGL OTK 0:6 hc bat eee eae ibis ob RSs OWN 6 ON es Cee Sa wwe eee meee 2.37.70 
Rely, 210. 92X50. 223.5 veces aaaes caw se tans (aan see aaue seas tas 1,384.60 
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The plaintiff has received 500, which being deducted from his 
1,384.60 leaves 884.60. 

The appeal taken by the plaintiff brings up also the question of the 
nature of the judgment to which he is entitled. We think it was 
error in the court below. to separate the accountability of the de- 
fendants, and to make a specific award of one-half of the shares 
against each of the defendants, Freeman and Varker. Their liability 
to account is a joint one. They, without the consent of the plaintiff, 
distributed the shares, acting without consulting him, and dispos- 
ing of the property as if it were altogether their own. He should 
not be remitted to a mere individual claim against each for a pro- 
portionate share, but allowed to pursue his remedy against both, 
and to get shares from whichever of them will be able to comply 
with the terms of a decree; and the judgment in that respect must 
be modified. 

It is also obvious that a serious error has been made in the grant- 
ing of an alternative judgment for distinct sums of money in ease 
the defendants do not comply with the terms of a decree requiring 
the delivery specifically of the shares of the Retsoff Company. The 
learned judge below acted without any evidence whatever before 
him on the subject of the value of the stock of the Retsoff Company. 
There is nothing to justify a finding that the stock was actually worth 
its par value, which is the necessary effect of the decision as made. 
Our conclusion upon the whole case is that the Judgment must be 
modified, and that it should be provided by the decree that the plain- 
tiff is entitled to recover from the defendants jointly 884.60 shares 
of the capital stock of the Retsoff Mining Company; that it be ad- 
judged that the defendants transfer, under the direction of a ref- 
eree to be appointed, such 884.60 shares to the plaintiff; that, in 
the event of their not doing so, they jointly and severally be adjudged 
to pay the value of those shares, or so many of them, as they shall 
not transfer, such value to be fixed as of the entrv of the decree 
hereon; that, in addition thereto, the defendants jointly and severally 
pay to the plaintiff the amount of dividends declared upon the 884.60 
shares of stock from the time they received the same up to the pres- 
ent time, with interest on the amount of each dividend from the date 
of its payment to them; that a referee be appointed to take proof 
of the value of the shares and of the amount of such dividends; and 
that he report to the court at special term his proceedings and con- 
clusions upon the matters referred to him; and, upon the coming 
in of the report, either party may move at special term for a final 
decree. 

Judgment will be modified as herein suggested, without costs to 
either party on these appeals. All concur. 
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HUNT v. AMERICAN RADIATOR CO. et al. 
(Supreme Court, Appellate Division, Fourth Department. February 7, 1896.) 


1. CoMPLAINT—STATING CAUSE OF ACTION. 

A complaint alleged that plaintiff, having a half interest in an unpat- 
ented device, made a contract with defendants B. and P., partners, where- 
by said partners were to obtain a patent for the device, and manufacture 
and introduce it into use, and account to plaintiff for half the profits, and 
plaintiff’s half interest in the patent was to be assigned to said partners; 
that all this was done, except that said partners did not account to plain- 
tiff; that, after a time defendant S. was organized as a corporation, and, by 
an arrangement with B. & P. (the nature of which was not alleged), con- 
tinued for a certain time to use the device, and then defendant A., another 
corporation, was organized, and ever since has used the device, by an ar- 
rangement with B. & P.; that said corporations knew of plaintiff's agree- 
ment with the partners, but have not accounted for their use of the device 
and the protits therefrom. Held, that a cause of action was not stated 
against the corporations, no privity being shown between them and plain- 
tiff, and there being no allegation that B. & P. fraudulently transferred any 
interest in the patent to the corporations, or that there was any violation 
of any agreement with plaintiff in permitting them to use the device. 

2, SAME— PRAYER. 

Said complaint does not justify a prayer for retransfer to plaintiff of 
his interest in the patent, a mere failure to account under a valid and sub- 
sisting contract being shown. 


8. SAME—IMPROPER JOINDER OF CAUSES OF ACTION. 

Even if said partners should be considered as trustees, and the other 
defendants, having knowledge, be chargeable with performance of the 
trust, the complaint would be bad for improper joinder of causes of ac- 
tion, as, if liable at all, each corporation is liable to account for the pe 
riod of its user, and there is no community of interest between them; and 
that the partners are stockholders in each makes no difference. 


Appeal from special term, Erie county. 

Action by Nathaniel N. Hunt against the American Radiator Com- 
pany and others. From a judgment sustaining demurrers to the com- 
plaint, plaintiff appeals. Affirmed. 

The opinion of Mr. Justice SPRING at special term is as follows: 


Denuded of verbiage, the complaint is as follows: It alleges that one Bry- 
ant had invented a tapping machine, and method for cutting screw threads; 
that he assigned one-half interest in this unpatented device to the plaintiff; 
that the defendants Bond & Pierce, who were copartners, entered into an 
agreement with said plaintiff whereby the said defendants were to obtain a 
patent of such device, and manufacture and introduce the same into use, 
and to account to the plaintiff for one-half of the gains and profits flowing 
from tbe business carried on, and by the terms of such agreement the one- 
half interest in such patent owned by plaintiff was to be assigned to said 
Bond & Pierce, and the same was accordingly done; that in pursuance of 
said agreement said copartnership defendants did secure such patent, and 
did carry on the business contemplated thereby, and have failed to account 
(stating a cause of action against Bond & Pierce); that after a time the de- 
fendant the Pierce Steam-Heating Company was organized as a corporation, 
and by an arrangement with said Bond & Pierce, the nature of which is not 
alleged in the complaint, continued for a definite period to use said device, 
and then another corporation, the American Radiator Company, defendant, 
was organized, and since that time it has been using said device by virtue 
of an arrangement with said copartnership defendants, and it has failed to 
account for such use and the profit arising therefrom: that each of said 
corporations knew of plaintiff's agreement with said Bond & Pierce. The 
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demurrer is on two grounds: (1) The failure to state a cause of action; (2) 
the improper joinder of causes of action. 

Each ground seems to me tenable. A cause of action is stated against Bond 
& Pierce, but there is no privity alleged, nor can any be fairly spelled out 
of the complaint, between the plaintiff and the other two defendants. There 
is no allegation that Bond & Pierce fraudulently transferred any interest in 
the patent to either of said corporations, or that there was any violation of 
any agreement with plaintiff, in permitting either of them to use the device. 
So far as the pleading shows, the copartnership held a valid right to its use, 
and that, too, without restriction. The copartners’ duty was simply to 
account to plaintiff for the profits accruing from the business. They, within 
the compass of their rights, by some understanding, allowed each of these 
defending corporations to use this device. There is no suggestion of any vio- 
lation of that agreement with plaintiff in this license or permission or contract, 
whatsoever it may have been. That in no way absolved Bond & Pierce from 
accounting to plaintiff, Plaintiff was in the same situation in which he had al- 
Ways been. He had, according to his averments, a valid claim against them, 
and it was not impaired or affected by the arrangement with the defendants 
using the machine under these copartuers. There is no allegation that the cor- 
porations were to account to plaintiff. They were liable to Bond & Pierce, 
and they have accounted, for aught that appears, but there was no privity 
between them and plaintiff. This is not the familiar case of novation, where 
the transferee agrees to account to the original owner, or assumes a specific 
‘- burden running to a third party, for there is no intimation of an assumption 
of any liability by either of these corporations. It is simply that Bond & 
Pierce permitted these other defendants to use this device, and that neither 
conflicts with the rights of the plaintiff in his dealings with the copartners, 
nor does it impose any burden on the licensees to account to plaintiff, so far 
as the allegations of the complaint show. A cause of action cannot be hinged 
upon the indefinite allegation that the arrangement between the copartners 
and the corporations was unknown to plaintiff. In order to make defendant 
corporations liable, there must have been an agreement to pay plaintiff, and 
no such averment is pleaded, and it cannot be said the allegation referred to 
is suflicient to justify that inference. 

If, however, it should be urged the copartners were trustees, and that the 
other defendants, having knowledge, are chargeable with the perforimance 
of the trust, and hence liable to account, we are confronted with the other 
ground of demurrer,—the uniting of actions improperly. The complaint al- 
leges that the Pierce Steam-Heating Company used the device during its 
corporate existence. If liable at all, that corporation would be liable to ac- 
count for the period of its user. That is a precise, specific cause of action. 
The radiator company has used the patent since its organization, and is still 
using it,—another ascertainable period. There is no community of interest 
between the two. The fact that Bond & Pierce are stockholders in each 
corporation in no way alters the situation. They are legal entities, distinct 
and separable, and each chargeable for its own acts. If one-eighth of the 
right of user of the device had been granted to the radiator company. a like 
fractional part to the Pierce Company. and a similar quantity to an individual, 
each explicitly chargeable with the duty of accounting to plaintiff. he could 
not sue them all in one action, for each stands on its own rights. Their inter- 
ests are severable and divisible. If the plaintiff were the holder of half a 
dozen promissory notes against different makers, no one would claim the 
simple fact he was the owner of them all would justify him in bringing one 
action on all the notes; and if Bond & Pierce, with others, were makers on 
these notes, it would not alter the rule. In a suit in equity the rule inheres 
in its vigor, relaxed at times to prevent a multiplicity of suits, or where, 
possibly, an accounting is subsidiary to the main issue; but whether a suit 
in equity, or an action at law, to justify uniting several parties as defendants 
there must be a common interest, centering in one cause of action. The 
complaint contains, in its prayer for relief, a request that the defendants re- 
transfer the interest In the patent to the plaintiff, but there is no allegation 
in the complaint justifying the prayer. The assignment to Bond & Pierce is 
not attacked as fraudulently made or induced. There is no claim of a denial] 
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of any interest of plaintiff in the patent, but it is simply a failure to account, 
in pursuance of an agreement which is recognized in the complaint as valid 
und subsisting. So the relief really sought by the complaint is an accounting, 
and each must account, if at all, to the extent of his user. If this pleading is 
good, it involves the trial of three causes of action, with no sort of relation 
to each other, and against three defendants who are not united in interest, 
and all in one action. A jumble of that Kind is not within the compass of 
the most liberal interpretation of Code pleading, in all its anxiety to obviate 
a nultiplicity of suits. The cases cited by plaintiff are clearly distinguishable. 
In Brinkerhoff v. Brown, 6 Johns. Ch. 139, which is a leading case, the joinder 
of actions was upheld because there was a fraudulent conspiracy alleged, 
and that was the gravamen of the action; but the court explicitly enunciated 
the principle that it was necessary for all parties to be affected alike, to jus- 
tify making them defendants. See Nichols v. Drew, 94 N. ¥. 22; Adanus v. 
Stevens, 4 Misc. Rep. 468, 27 N. ¥. Supp. 993; Gardner v. Ogden, 22 N. Y. 
327. The demurrer must be sustained, with costs. 


Argued before HARDIN, P. J., and FOLLETT, ADAMS, GREEN, 
and WARD, JJ. ° 


Willard Payson Smith and John Cunneen, for appellant. 
William L. Marcy, for respondents. 


PER CURIAM. Judgment affirmed, with costs, on the opinion of 
SPRING, J., delivered at special term, with leave to amend the com- 
plaint upon payment of costs of the demurrer and of this appeal. 








(1 App. Div. 5388.) 
FLACK v. BRASSEL et al. 


(Supreme Court, Appellate Division, First Department. February 21, 1896.) 


AcTION ON BoNp oF DEPUTY SHERIFF—PLEADINGS IN ANOTHER ACTION AS EVI- 
DENCE. 

In an action by a sheriff, on a deputy’s bond, for loss arising from fail- 
ure of the deputy to notify the sheriff that a check received by the deputs 
from a claimant of attached goods, pursuant to a stipulation between the 
attachment plaintiff and claimant to secure release of the goods, was. 
by the stipulation, given as absolute security for any judgment the attach- 
ment plaintiff migbt recover in his action, and not merely in substitution 
for the attached goods, it appeared that in an action by the claimant 
against the sheriff, in which the claimant recovered the check, the sheriff, 
in his answer, ulleged thut he. by one of his deputies, received the check 
from claimant, and a receipt wus given therefor by the deputy, stating 
that it was deposited in lieu of the attached goods; that thereafter the 
attachment plaintiff! claimed that the check was the property of the at- 
tuchment defendant, and that the sheriff should apply it in satisfaction 
of any judgment which the attachment plaintiff might recover in his ac- 
tion against the attachment defendant; and, further, that claimant’s claim 
had been waived by his consent and agreement. J//eld, that such answer 
was not evidence that, prior to decision of the case of claimant aguinst 
the sheriff, the sheriff had knowledge of the provision of the stipulation 
that the check was to be held as absolute security for any judgment of 
plaintif® in attachment. 


Appeal from judgment on report of referee. 

Action by James A. Flack against Roday S. Brassel and others. 
From a judgment for plaintiff, defendants appeal. Affirmed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, JJ. 
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A. Furber, for appellants, 
A. Kling, for respondent. 


VAN BRUNT, P. J. This action was brought to recover for the 
breach of the condition of a bond executed by Roday S. Brassel, 
Andrew Horn, David Moss, and Thomas Melville, and given by the 
defendant Brassel to the plaintiff, as sheriff, upon his (Brassel’s) 
appointment as deputy sheriff. The conditions and obligations of 
said bond are that: 


“If the said Roday S. Brassel shall in all things well and truly execute the 
office of deputy sheriff, and if the said defendants, heirs, executors, and ad- 
ininistrators, would keep harmless and indemnify the plaintiff concerning the 
execution and return of all summonses, orders, judgments, process, writs, or 
warrants, of whatever nature soever, as are or shall be delivered to the sheriff 
of the city and county of New York, or directed to him, and shall be delivered 
to the said Roday S. Brassel during the time he, the said deputy sheriff, shall 
or may, by virtue of the warrant aforesaid, use or exercise the said oftice of 
deputy sheriff as aforesaid, and shall also save and keep harmless the plaintiff 
from all liability and from all damages imposed or prosecuted against the said 
James A. Flack, as sheriff, for or by reason of the said Roday S. Brassel wrong- 
fully or neglectfully executing his said oftice of deputy sheriff during the time 
aforesaid, or for and by reason of any manner of nonfeasance or misfeasance 
or maleonduct of the said Roday S. Brassel in the execution of his said oftice of 
deputy sheriff, then the obligation to be void, otherwise to remain in full force 
und virtue.” 


The complaint alleged certain derelictions of duty upon the part 
of the defendant Brassel, and damage to the plaintiff, and demanded 
judgment. The defendants answered, and the issues raised by the 
answer were referred to a referee, who reported in favor of the 
plaintiff, and from the judgment thereupon entered this appeal is 
taken. 

The facts appearing before the referee were as follows: 

Alfred A. Blair and Albert Hallett instituted an action against 
the Illustrated News Company, a foreign corporation, in the city 
court of New York, and procured an attachment against the prop- 
erty of the defendant, upon the ground that it was a foreign corpo- 
ration, which attachment was directed to the sheriff of the city and 
county of New York, and was delivered to said sheriff. The de- 
fendant Brassel was the deputy to whom was assigned the execution 
of the attachment, and he levied upon certain books and papers 
alleged to belong to the said Illustrated News Company, and took 
possession thereof. One Horace J. Adams, residing in Boston, 
Mass., made claim to this property, and demanded the return thereof, 
upon the ground that he was the owner. Certain negotiations were 
had between the clerk of Brassel, who had charge of the matter, and 
Adams, which resulted in the writing of a letter by the clerk of Bras- 
sel to the attorney of Blair & Hallett, as follows: 


“New York, March 7, 1889. 
“Geo. H. Fletcher, E§q., Atty., &«c.—Dear Sir: Please give bearer stipula- 
tion to sheriff, authorizing him to release levy ou goods in Hobby’s store- 
house on receipt by him (the sheriff) of the check of Jordan, Marsh & Co., 
and to transfer levy from goods to check. Make it in the form of a stipula- 
tion to be signed by you and Mr. Adams. Please sign yourself, before deliver- 
ing to bearer. 
“Yours, &c., R. P. Brassel, per J. Costa, Jr.” 
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Thereupon a stipulation was given in pursuance of said letter, and 
rigned by said Fletcher, as attorney for Blair & Hallett, as follows: 
“It is hereby stipulated and agreed by and between the plaintiffs herein 
and Horace J. Adanis, claimant to certain property pow subject to an attach- 
ment, and in the stores known as ‘Hobby’'s Stores,’ or warehouses, in the city 
of New York, that a certain check of Messrs. Jordan, Marsh & Co., of Boston, 
for an amount sufficient to pay plaintiffs’ claim, interest, costs, and sheriff's 
charges, be accepted in place of said property, and that when the said check 
shall be received by the sheriff of the city and county of New York, either 
drawn or indorsed, so that the same can be collected by him, that the same be 
accepted by the said sheriff as in place of the lien of the said attachment, 
and then to be held by said sheriff as security for the claim of plaintiffs 
until final judgment in this action. 
“Dated New York, March 7, 1889. 
“George H. Fletcher, PI'’ffs’ Atty." 


It further appears that Brassel informed the undersheritf of the 
seizure of the newspapers, and that he desired to substitute the 
money in lieu of the goods, to which the undersheriff agreed. Adams 
duly delivered the check mentioned in the stipulation to Brassel, 
who collected the money upon the same, and gave his check for 
the amount to the plaintiff. The goods were thereupon delivered to 
Adams, An inquiry as to the title to the goods or money seems to 
have been had before a sheriff's jury, which jury found that the 
title was in Adams. Prior to the trial before the sheriff's jury, 
Brassel told the undersheriff that Adams was here looking for the 
money; further stating that he did not see why the undersheriff 
should not give it to him. And subsequent to such trial Brassel 
again informed the undersheriff that Adams wanted his money, and 
he did not see why he should not get it, to which the undersheriff 
replicd that he would have to sue for it. Brassel also testified that 
at the time he received the money he told the undersheriff that Adams 
would reclaim the money, as he contended that the goods were bis 
In due course of time, Blair & Hallett obtained judgment in their 
action against the Illustrated News Company, and issued an execu: 
tion on the 18th of April, 1889, which was returned unsatisfied. 
On the 17th of April, 1889, Adams commenced an action against the 
plaintiff herein, as sheriff, to recover $1,400, the amount of the check 
ahove mentioned, as being his property; and on the 11th of April, 
1890, obtained judgment, and the same was paid. On the 11th of 
June, 1890, Blair & Hallett commenced an action against the plain- 
tif, as sheriff, upon the ground that he had received the check of 
Jordan, Marsh & Co., above referred to, as absolute security for the 
payment of any judgment which might be obtained in the action in 
which the attachment was issued. Judgment was obtained in this 
action against the sheriff. An appeal was taken to the general term 
(17 N. Y. Supp. 64; 21 N. Y. Supp. 754), and to the court of appeals 
(35 N. E. 941), where the judgment was finally affirmed, and the 
sheriff paid the same; and it was for the amount of this judgment 
and counsel fees that judgment was awarded in the case at bar, 
upon the ground that Brassel never informed the sheriff that the 
money received upon the check in question was to be held as se 
curity for the Blair & Hallett attachment, but that all that he in 
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formed the sheriff was that the check was received in lieu of the 
goods. The testimony of Brassel is entirely to that effect. He says 
that he told the undersheriff that he wanted to substitute the money 
in place of the goods; and after the trial by the sheriff's jury, and 
even before, he urged upon the undersheriff the fact that Adams was 
the owner of the goods, and that, therefore, the check, or the money 
realized therefrom, should be delivered up to him. But it is urged 
that the sheriff must have known of the condition of this stipulation, 
because, in the action brought by Adams against him, in his answer, 
he alleged, after speaking of the levy under the attachment against 
the Iustrated News Company— 

“That said property was thereupon claimed by the plaintiff in this action, aud 
thereafter this defendant, by one of his general deputies, received from the 
plaintiff a check of Jordan, Marsh & Co. for $1,400, drawn on the National 
Revere Bank, and a receipt was given for said cbeck by one of the general 
deputies of this defendant, stating that said check had been deposited in lieu 
of the goods attached as the property of the Illustrated News Company, and 
that thereafter the said Blair & Hallett made claim that the check was the 
property of the Illustrated News Company, and that the defendant should 
apply the proceeds of the check in satisfaction of any judgment which said 
Blair & Hallett might recover in their action against the Illustrated News 
Company, and, further, that the claim of said Adams, the plaintiff, had been 
Waived by the consent and agreement of said Adams.” 

But this allegation in the answer is no evidence that plaintiff had 
knowledge of the provision of the stipulation that this check was 
to be held as absolute security for the judgment. Certainly the de- 
fendant Brassel never notified the undersheriff to that effect, so 
far as his testimony shows, and there is no evidence that the sheriff 
knew at the time of the contents of that stipulation. The allega- 
tion in the answer was simply a statement that Blair & Hallett 
claimed that the Illustrated News Company was the owner of the 
goods, and therefore entitled to the money, and that the substitu- 
tion of the goods for the money was a waiver of the claim of Adams. 
It seems to us that it is impossible to hold, in the absence of any 
testimony showing any communication whatever to the sheriff or 
his undersheriff in respect to the contents of this stipulation, that 
from this allegation he must be proven to have knowledge of it. 
The whole testimony of Brasse] is that the subject of his conversa- 
tions with the undersheriff was substitution, and nothing else; and 
there is no evidence whatever that, prior to the trial and decision 
of the case of Adams against the sheriff, the sheriff had any knowl- 
edge of the security clause. In fact, the sheriff expressly swore that 
he had no such knowledge. 

A claim was made upon the argument that there was a defect in 
the allegations of the complaint. But, if any such defect existed, our 
attention has not been called to the place in the record where any 
objection was taken upon that ground. 

There are no other exceptions which require special mention. Upon 
the facts appearing, we think the judgment was right, and should be 
affirmed, with costs. All concur. 
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(15 Mise. Rep. 643.) 
LEVY v. KLEPNER et al. 


(City Court of New York, General ‘Term. February 8, 1896.) 


1. NEGOTIABLE INSTRUMENTS—CHECKS—MISAPPLICATION. 

In an action, by an indorsee, on a check payable on maturity of and in 
satisfaction of a note, it is error to charge that, if it was not used for that 
purpose, but was transferred to plaintiff before the date it was made 
payable, the verdict must be for defendant. 

2. VERDICT—NO ExcEPTION—JUDGMENT—REVERSAL. 

Where the jury has been guided, in the rendition of their verdict, solely 
by an erroneous charge, a judgment thereon should, on appeal, be re- 
versed, though no exception was taken to the verdict. 


Appeal from trial term. 

Action by Mark Levy against Elias Klepner and others on a check. 
From a judgment for defendants, and from an order denying a new 
trial, plaintiff appeals. Reversed. 

Argued before VAN WYCK, C. J.,and McCARTHY and SCHUCH:- 
MAN, JJ. 


Aaron Levy, for appellant. , 
Abr. Levy, for respondents. 


McCARTHY, J. The papers on appeal, filed with the clerk of the 
court, appear to have been settled and ordered on file by the trial 
justice on January 20, 1896. The case has not been as well presented 
as it might have been. 


“Gentlemen of the Jury: If you believe that this check, sued on, was given 
for the consideration described by the witness,—in other words, to meet the 
note falling due,—and to be applied in payment of that note, and that it was 
not used for that purpose, but was transferred to the plaintiff before the date 
it was made payable, as appears from the testimony here, then your verdict 
should be for the defendauts. If you believe that that check was given to 
Ratkowsky for a valuable consideration, moving between the parties. and it 
Was transferred to this plaintiff, even though before the date of Its payment. 
the plaintiff would be a bona fide holder for value, and entitled to recover.” 

Plaintiff's counsel asks the court to charge the jury that the giving of the 
note by the defendant Ratkowsky to the defendant Klepner was a considera- 
tion for the giving of the check by Klepner to Ratkowsky. ‘The Court: “All 
the facts are for the jury, and what the consideration for the check was it will 
be for the jury to say. If they find there was no consideration, they will tiud 
for the defendant.” 

Verdict for the defendants. Plaintitf£’s counsel asks for a new trial. Motion 
denied. Exception. No exception was taken to the verdict. 


We think, however, the trial justice was clearly in error in his 
charge to the jury as to the law of the case; and when it appears, 
as in this case, that the jury are guided in the rendition of their 
verdict solely by the erroneous charge, it ought to be set aside, even 
though no exception has been taken. 

Judgment and order are therefore reversed, and a new trial granted, 
with costs to the appellant to abide the event. All concur. 
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(15 Mise. Rep. 317.) 
In re TORRANCE’S ESTATE. 


In re STONE. 
(Surrogate’s Court, Rensselaer County. December, 1895.) 


1. Wiitis—Construcrion—Casil IN BANK. 

At the time testatrix made her will, containing bequests amounting to 
$6,500, and directing that, “should there be any money in the bank to my 
credit after the preceding sums have been paid,” such money should go to 
@ certain charitable association, she had but $400 cash in the bank, and 
about $7,300 in securities. At the time of her death, she had over $5,000 
in the bank and $11,000 in securities. Hler property was derived from the 
income of a fund left by her husband. ‘he income was received by the 
president of the bank for testatrix, and he invested for her such sums as 
she did not use. Held, that the testatrix intended such legacies to be paid 
out of her entire estate, whether it consisted of cash in bank or securities. 


2 CHARITIES—VALIDITY OF BEQUEST. 

Under Laws 1860, c. 360, § 1, forbidding any person having a husband, 
wife, child, or parent to devise or bequeath to a charitable society more 
than half of the estate, a testator cannot give to two or more charitable 
objects more than he can give to one. 


Judicial settlement of the accounts of George A. Stone, as exec- 
utor of the will of Helen Torrance. Testatrix, who left surviving 
her two sons and a granddaughter, gave general legacies, amounting 
to $6,500, and provided by the seventh clause of the will that, 
“should there be any money in the bank to my credit after the pre- 
ceding sums have been paid, I give and bequeath the same to the 
board of ministerial relief of the United Presbyterian Church of 
North America.” At the date of the will, testatrix had $400 in cash 
in bank, and about $7,300 which the president of the bank had in- 
vested in securities for her. At the time of her death, five years 
later, the amount in bank was over $5,000, and her securities 
amounted to $11,000. ' Mr. Stone, the executor, was president of the 
bank, and acted as testatrix’s agent in investing her money, which 
he did without consulting her. The money so invested was the 
income left to testatrix by her husband, and it was received by Mr. 
Stone. 


E. W. Douglas, for the executor. 

Clarence E. Akin, for the board of ministerial relief of the United 
Presbyterian Church of North America. 

George R. Donnan, for the next of kin. 


LANSING, 8. The sole controversy in this case is as to the 
proper construction of the seventh clause of the will, which is stated 
above. A narrow and limited construction of the clause, “Should 
there be any money in the bank to my credit after the preceding 
sums have been paid [which amount to $6,000], I give it to the board 
of ministerial relief,’ would render that clause entirely inoperative; 
for neither at the time of making her will nor at her death did she 
have enough money (strictly such) to her credit in the bank to pay 
the general legacies, and the result would be that the legacies which 
she had provided for the several objects of her bounty could not 
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(15 Mise. Rep. 643.) 
LEVY v. KLEPNER et al. 


(City Court of New York, General ‘Term. February 8, 1896.) 


1. NEGOTIABLE INSTRUMENTS—-CHECKS—MISAPPLICATION. 

In an action, by an indorsee, on a check payable on maturity of and in 
satisfaction of a note, it is error to charge that, if it was not used for that 
purpose, but was transferred to plaintiff before the date it was mude 
payable, the verdict must be for defendant. 

3. VERDICT—NO ExcEPTION—J UDGMENT—REVERSAL. 

Where the jury bas been guided, in the rendition of their verdict, solely 
by an erroneous charge, a judgment thereon should, on appeal, be re 
versed, though no exception was taken to the verdict. 


Appeal from trial term. 

Action by Mark Levy against Elias Klepner and others on a check. 
From a judgment for defendants, and from an order denying a new 
trial, plaintiff appeals. Reversed. 

Argued before VAN WYCK, C. J.,and McCARTHY and SCHUCH- 
MAN, Ju. 


Aaron Levy, for appellant. 0 
Abr. Levy, for respondents, 


McCARTHY, J. The papers on appeal, filed with the clerk of the 
court, appear to have been settled and ordered on file by the trial 
justice on January 20, 1896. The case has not been as well presented 
as it might have been. | 


“Gentlemen of the Jury: If you believe that this check, sued on, was given 
for the consideration described by the witness,—in other words, to meet the 
note falling due,—and to be applied in payment of that note, and that It was 
not used for that purpose, but was transferred to the plaintiff before the date 
jt was made payable, as appears from the testimony here, then your verdict 
should be for the defendants. If you believe that that check was given to 
Ratkowsky for a valuable consideration, moving between the parties, and it 
Was transferred to this plaintiff, even though before the date of {ts payment, 
the plaintiff would be a bona fide bolder for value, and entitled to recover.” 

Plaintiff's counsel asks the court to charge the jury that the giving of the 
note by the defendant Ratkowsky to the defendant Klepner was a considera 
tion for the giving of the check by Klepner to Ratkowsky. The Court: “All 
the facts are for the jury, and what the consideration for the check was it will 
be for the jury to say. If they tind there was no consideration, they will find 
for the defendant.” 

Verdict for the defendants. Plaintitf’s counsel asks for a new trial. Motion 
denied. Exception. No exception was taken to the verdict. 


We think, however, the trial justice was clearly in error in his 
charge to the jury as to the law of the case; and when it appears, 
as in this case, that the jury are guided in the rendition of their 
verdict solely by the erroneous charge, it ought to be set aside, even 
though no exception has been taken. 

Judgment and order are therefore reversed, and a new trial granted, 
with costs to the appellant to abide the event. All concur. 
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(15 Mise. Rep. 317.) 
In re TORRANCE'S ESTATE. 


In re STONE. 
(Surrogate’s Court, Rensselaer County. December, 1893.) 


1. Witts—Construction—Casit IN BANK. 

At the time testatrix made her will, containing bequests amounting to 
$6,000, and directing that, ‘should there be any money in the bank to my 
credit after the preceding sums have been paid,” such money should go to 
a certain charitable association, she had but $400 cash in the bunk, and 
about $7,300 in securities. At the time of her death, she had over $5,000 
in the bank and $11,000 in securities. Her property was derived from the 
income of a fund lett by her husband. ‘The income was received by the 
president of the bank for testatrix, and he invested for her such suuis as 
she did not use. Held, that the testatrix intended such legacies to be paid 
out of her entire estate, whetber it consisted of cash in bauk or securities. 


2 CHARITIES— VALIDITY OF BEQUEST. 

Under Laws 180), c. 360, § 1, forbidding any person having a husband, 
wife, child, or parent to devise or bequeath to a charitable society more 
than half of the estate, a testator cannot give to two or more charitable 
objects more than he can give to one. 


Judicial settlement of the accounts of George A. Stone, as exce- 
utor of the will of Helen Torrance. Testatrix, who left surviving 
her two sons and a granddaughter, gave general legacies, amounting 
to $6,500, and provided by the seventh clause of the will that, 
“should there be any money in the bank to my credit after the pre- 
ceding sums have been paid, I give and bequeath the same to the 
board of ministerial relief of the United Presbyterian Church of 
North America.” At the date of the will, testatrix had $400 in cash 
in bank, and about $7,300 which the president of the bank had in- 
vested in securities for her. At the time of her death, five vears 
later, the amount in bank was over $5,000, and her securities 
amounted to $11,000. ‘Mr. Stone, the executor, was president of the 
bank, and acted as testatrix’s agent in investing her money, which 
he did without consulting her. The money so invested was the 
income left to testatrix by her husband, and it was received by Mr. 
Stone. 


E. W. Douglas, for the executor. 

Clarence E. Akin, for the board of ministerial relicf of the United 
Presbyterian Church of North America. 

George R. Donnan, for the next of kin. 


LANSING, 8. The sole controversy in this case is as to the 
proper construction of the seventh clause of the will, which is stated 
above. A narrow and limited construction of the clause, “Should 
there be any money in the bank to my credit after the preceding 
sims have been paid [which amount to $6,000], I give it to the board 
of ministerial relief,’ would render that clause entirely inoperative; 
for neither at the time of making her will nor at her death did she 
have enough money (strictly such) to her credit in the bank to pay 
the general legacies, and the result would be that the legacies which 
she had provided for the several objects of her bounty could not 
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be paid in full; and it is further obvious that she would die intestate 
as to the body of her estate, which consisted of securities in the 
possession of Mr. Stone, readily convertible into money, to the 
amount, at the time of her death, of $11,000. 

The cardinal rule in the interpretation of wills, as other instru- 
ments, which must be followed if consistent with the rules of law, 
is to ascertain the intent of the testator. This intent must be first 
sought in the language of the instrument. The intent inferable 
from the language of one clause may be qualified or changed by 
other portions of the will evincing a different intent. Hoppock v. 
Tucker, 59 N. Y. 202. Another rule is that every clause of the will 
must receive a reasonable construction, and the whole rendered 
effective, if possible. Extrinsic evidence may also be employed, not 
to contradict the will, but to interpret it in accordance with the 
intent of the testator. When extrinsic evidence, properly intro- 
duced, creates an ambiguity in an instrument otherwise reasonable 
and clear in its language, the ambiguity may be explained by the 
same kind of evidence. Galen v. Brown, 22 N. Y. 37; Tillotson v. 
Race, Id. 126; Abb. Tr. Ev. 130, note; In re Hastings, 6 Dem. Sur. 
307. Another well-settled rule of interpretation of wills is that 
where a will is capable of two constructions, one of which will dis- 
pose of the entire estate of the testator, and the other leave a por- 
tion undisposed of, the former will be adopted. Vernon v. Vernon, 
53 N. Y. 351; Lamb v. Lamb, 131 N. Y. 227, 30 N. E. 1383. Applying 
these rules of interpretation to this instrument, I am of the opinion 
that the testatrix, intending, as it must be assumed, to dispose of 
her entire estate by will, did not intend to cut down the provisions 
which she had made for the objects of her bounty to the sum which 
she might chance to have at her death in cash at the bank, or subject 
her beneficiary in the seventh clause of the: will to the hazard of 
receiving @ nominal sum or none at all, if she did not chance to have 
more than the $6,000 in cash to her credit at the time of her death. 
The evidence shows that at the time of making her will she had only 
the sum of $400 subject to draft at the bank, and she knew it. It 
' further shows that Mr. Stone, the president of the bank, was her 
financial agent, handled her funds as he did his own, converting her 
securities into movey and her money into securities, as he judged 
for her interest, informing her from time to time of whut he had 
done. It further appears that at the time of the making of her 
will she was possessed of about $7,700, including securities and 
cash in the bank of $100, and that by her will, if she counted the 
securities as money, she had sufficient to pay all the general legacies 
in full, and about $1,700 would fall under the seventh clause of her 
will to the ministerial relief association, which was a very reason- 
able disposition of her property in view of her apparent desire to dis- 
pose of it for benevolent purposes. Iam very clear, taking the will 
and all the circumstances together, and the fact that the will was 
prepared by a layman, that by the language “money to my credit in 
the bank” she meant not only her money, but also her securities in 
the hands of Mr. Stone, the president of the bank, using the word 
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“money” as synonymous with and embracing securities; that by the 
phrase “to my credit in the bank” she meant her money and securi- 
ties in the hands of Mr. Stone; and that she intended to give the 
rest and residue of her estate to the buard of ministerial relief. 
This, I think, is the only reasonable ‘construction to be given to her 
language under the circumstances disclosed in this case; for, at the 
time of making the will, she directs, “after the preceding sums have 
been paid,” which amounted to the sum of $6,000, then, “should 
there be any mouey in the bank” to her credit, that the same should 
go to the board of ministerial relief, showing clearly that she did 
not intend to die intestate as to any of her property, and also that 
she regarded the securities as money to her credit in the bank. This 
interpretation of her language renders all the provisions of the will 
operative, and is in harmony with the facts and circumstances con- 
nected with the disclosure of the value and situation of her estate 
and the production of the will. Treating, then, the $16,000 in the 
hands of Mr. Stone, her agent and executor, as “money in the bank 
to her credit,” the general legacies must be first paid, and the bal- 
ance will fall in the seventh or residuary clause of her will, as the 
testatrix doubtless intended. 

But there is an arbitrary statute which has not been considered, 
and was doubtless unknown to the testatrix and the draftsman of 
her will, which reads as follows: 

“No person having a husband. wife, child or parent shall by his or her last 
will and testament, devise or bequeath to any benevolent, charitable, * * * 
religious or missionary society, * * * or corporation, more than one-half 
part of his or her estate after the payment of his or her debts, and such devise 
or bequest shall be valid to the extent of one-half, and no more.” Laws 
1860, c. 360, § 1. 

A testator cannot give to two or more charitable objects more 
than he can give to a single object, viz. more than one-half of his 
estate. Chamberlain v. Chamberlain, 43 N. Y. 425. Where a tes- 
tator makes devises which are invalid, he dies intestate as to such 
portion as is not effectually disposed of by will. Lefevre v. Lefevre, 
oON.Y. 446. 

Applying this statute to the distribution which would otherwise 
be made, it must be modified as follows: (1) There must be de- 
ducted from the entire estate the debts of testatrix, the expenses of 
administration, including commissions. (2) The remainder must 
be divided into two equal parts, one moiety of which must be dis- 
tributed to the next of kin of the deceased, in accordance with the 
statute of distribution; out of the remaining moiety there must be 
paid the several legacies, amounting to the sum of $6,500, provided 
in the will and the balance must be paid, under the seventh clause 
of the will, to the board of ministerial relief of the United Presby- 
terian Church of North America. 

Decreed accordingly. 
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(15 Mise. Rep. 545.) 
In re CURTISS’ ESTATE. 


(Surrogate’s Court, Westchester County. February, 1896.) 


1. TRusts—RESIGNATION OF TRUSTEE—CONDITIONS. 

On application of testamentary trustees to resign, the court may impose 
a condition that they waive their commissions on the principal of the trust 
estate. 

2. SAME—COMMISSIONS—EXECUTOR AND TRUSTEF. 

Where the same persons were appointed and acted as executors and 
testamentary trustees, and their duties as executors and trustees were 
Separate and distinct, they are entitled to full commissions on the prin- 
cipal of the estate as executors, and to another full commission as trus- 
tees. 

8. SAME—IDENTITY OF DUTIES. 

Testator gave the residue of his estate to his executors, in trust for his 
children, and directed the “executors” to pay over the net income of each 
share during the life of the beneficiary, and authorized them, “or the sur- 
vivor of them, or their successors in the trust,” to make certain advances 
to the beneficiaries. The will further provided that “the net income of 
the respective sums so held in trust for my children shall be paid to them, 
or applied to their use, during the term of their natural lives, and that 
the legal title to the residue shall vest in ‘‘my executors and trustees.” 
Held, that the duties of the persons named as executors were distinct from 
their duties as trustees. 

4. SAME—UNCONVERTED SECURITIES. 

Where executors received securities as part of the estate, and it is not 
necessary to convert them to the payment of debts or legacies, and they 
elect to retain them, as trustees, as investments, they are entitled to com- 
missions, as executors, on such securities considered as cash. 

5. SAME—CoOMMISSIONS ON INCOME. 

A decree on an accounting by trustees, adjusting and allowing comwis- 
sions on an income, is not conclusive, though all the beneficiaries were 
parties to the proceedings, unless the amount of the commissions on the 
income is separately stated from the gross amount of the commissions 
allowed. 

6. SAME—RESIGNATION OF TRUSTEE. 

On the resignation of the trustee, the trust money and securities should 
be deposited in court before the entry of a decree settling the account and 
appointing @ successor. 


Judicial settlement of the accounts of Frank Curtiss and Frederick 
De Billier as executors and trustees under the last will and testa- 
ment of Abijah Curtiss, deceased. The executors applied for leave 
to resign as such, and have their successors appointed. 


Vanderpoel, Cuming & Goodwin (Henry Thomson, of counsel), for 
executors. 

Potter & Johnson, for Caroline C. Johnson. 

William P. Fiero and J. Q. A. Johnson, special guardians. 


SILKMAN, 8. The court, upon the application of the petitioners, 
permitted their resignation, but upon condition that trustees’ com- 
missions upon the principal of the trust estate be waived. The au- 
thority for imposing such a condition is found in the case of In re 
Allen, 96 N. ¥. 327. The court intended that the petitioners should 
have commissions as executors, but none as trustees, upon the prin- 
cipal of the trust. It was directed that the decree to be entered 
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should be upon notice, and now the settlement of the decree to be 
entered is before the court for consideration. : 

It is urged by the special guardians, with much insistence: First, 
that the petitioners would not be entitled, in any event, to commis- 
sions in the two capacities,—as executors and as trustees,—because, 
as is claimed, the functions and duties of executor and trustee cuexist 
and run together, that the will does not provide for separate and 
successive duties; second, that the decree entered on the 17th day 
of June, 1891, is not conclusive as to the allowance of commissions, 
because the life beneficiaries only were made parties to the pro- 
ceeding, the infant cestui que trust not having been cited; and, third, 
that the duties to be performed under the will are not duties which 
can be performed by a substituted trustee, but must be performed 
by an administrator with the will annexed. 

The testator, by the seventh clause of his will, provided as fol- 
OWS: 


“All the rest, residue, and remainder of my estate, both real and personal, 
of whatsoever nature, and wheresoever situated, I give, devise, and bequeath 
unto my executors hereinafter named, their survivors, Successors, and assigns, 
in trust, however, to take the same in their possession; to convert the same 
into money, without needless sacrifice, subject to the exceptions above set 
forth; to invest the same in such securities as they may from time to time 
see fit, whether they are the securities recognized by law for investment by 
executors and trustees or not; to continue, in their discretion, any investment 
which I have made; and to dispose of the snme as follows, viz.: The said 
residuary estate shall be divided into two equal parts, to be separately in- 
vested, to be known as ‘Funds No. One and Two.’ Fund No. one shall, for 
purposes both of division of income and principal, be divided into shares, 
one share for each of my surviving children, and one share for each child of 
mine that shall have died before me, leaving issue; and, for the purposes of 
such subdivision and apportionment, the amount of any balance appearing 
on my books at my death against any child of mine, or any sum which shall 
be owing to me, except as above released, shall be considered, not as a debt, 
but as an advancement, and shall be counted as cash in making up the ap- 
portionment aforesaid, and the share of each child shall be less by such 
amount than it otherwise would be. I direct my executors to pay over or 
apply the net income of each child’s share, ascertained as above stated, to 
his or her use during the term of his or her natural life, except that no more 
than fifteen hundred dollars a year shall be paid or applied to the use of my 
son Frederick during his minority. I also authorize and empower them, or 
the survivor of them, their successors in the trusts, in their discretion. to 
make to each child advancements out of the principal of each one’s shares so 
held in trust for them, respectively, as may be deemed for their highest good, 
in the following sums.” 


Testator then names the times at which the part of the principal 
may be advanced to his children, respectively. He then provides: 

“The net income of the respective sums so held in trust for my children 
shall be paid to them, or applied to their use, during the term of their nat- 
ural Hives, for their maintenance and support; the principal, or so much 
thereof as shall remain at their respective deaths, to be paid or transferred 
to their heirs or next of kin.” 


The testator then provides as to fund No. 2 as follows: 


“The net income of fund No. two shall be paid over, as the same accrues, 
to my wife, Mary FE. Curtiss, during her life, for her own use absolutely. 
After her death, or in case she shall reject this provision, and claim dower 
instead, the income and principal, both of said tund No. two and of the 
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other property mentioned in this will, not specifically devised or bequeathed, 
shall be disposed of in the same manner as fund No. one; but the amount 
of advancement to my children, respectively, shall not be increased thereby.” 

The testator then, by the eighth clause of his will, provides: 

“The legal title to all my real estate subject to the provisions of this 
will shall vest in my executors and trustees, and they are hereby authorized 
and empowered to sell and convey, lease, and, in general, deal with the 
same in their discretion.” 

He then provides that the property which his wife is given the 
use of for a period of years shall not be sold without her consent, 
and that property specifically devised to his son Frederick shall not 
be sold unless he refuse to accept the same upon the terms provided, 
and further provides that the distributive shares of any of the dis- 
tributees might be valued and set off in lieu of sale and distribution 
of the proceeds. Testator then, by the ninth clause, nominates and 
appoints “my brother, Frank Curtiss, and my friend, Frederick De 
Billier, executors of this my last will and testament.” 

It is claimed that the duties under the provisions above quoted 
are so mingled with the duties of executorship that there is an in- 
tention evident on the part of the testator not to separate the oftices 
of executor and trustee, and that the legal conclusion from such 
provisions is that the duties and functions run together and are in- 
separable, and that the executors and trustees named are entitled to 
commissions in the capacity of executors only. In this claim I think 
the special guardians are in error. While it is true that the testa- 
tor uses the term “executors” when, perhaps, it would have been more 
appropriate to have used the term “trustees,” the use of the term 
“executor” or “trustee” does not necessarily define the character of 
the office. Whether they are to act in the capacity of executors, 
or that of trustees, is to be determined by the functions which they 
are to perform. The duties of an executor are usually simple,—the 
burial of the deceased, the collection of his assets, the payment of 
his debts and legacies, and the distribution of the residue to those 
entitled thereto, as residuary legatees, heirs at law, or next of kin. 
The distribution of the residue may be immediate, or it may be post- 
poned, and be paid in installments or by way of annuity, or paid 
to trustees for the use and benefit of beneficiaries named. The re 
tention by executors of any portion of the estate upon a trust pro- 
vided for is a distribution of that part,—as much so as if the same 
had been paid to other persons as trustees. If paid to a trustee, or 
retained by the executor as trustee, the distribution, to be valid, 
must be under one of the trusts authorized by the Revised Statutes. 
Bearing in mind the simple duties of an executor, and the fact that 
the duties of a trustee must be those in the execution of a trust au- 
thorized by statute, we will bave no difficulty in determining where 
the executorial duties leave off, and the trustee’s duties begin. In 
this case the testator has given his residuary estate to his executors, 
in trust, to pay to, or apply to the use of, his wife and children the 
income thereof during their natural lives. This is a trust duty, 
pure and simple, and depends upon the Revised Statutes for its 
validity. While it may be true that for a certain period the duties 
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of the executors and of the trustees coexist and run together, by 
reason of the fact that, the trust being for the support and muinte- 
nance of the testator’s wife and children, they are therefore entitled 
to the income from testator’s death, the running together of such 
duties lasted only until the ordinary executorial duties had been ful- 
filled, and the amount of the residue of the estate established. The 
Code provides for the compensation of executors (section 2736), and 
also for the compensation of testamentary trustees, separate from 
that of executors (section 2802). It is clear from the authorities that, 
where it is contemplated that the executors’ duties are to end and 
the trustees’ duties are to begin, double commissions may be allowed, 
—one commission to the executors, and another commission to the 
trustees. Laytin v. Davidson, 95 N. Y. 268. In fact, under the pro- 
visions of the Code as they exist, there is no power to deny such com- 
missions, except for misconduct on the part of the executor or trus- 
tee. The facts in the case of Laytin v. Davidson, where double com- 
Missions were allowed, are similar to those in the case before us. 
It was said in that case that the duty of distribution into shares, and 
to receive and apply the income of the several shares to the use of 
the beneficiaries, respectively, could not be performed until the res- 
idue given to the executors in trust to divide into shares, and pav 
over and apply the income of the several shares to the testator’s 
wife and children, had been ascertained. In the case before us, the 
residue was ascertained by the decree of the surrogate upon the ac- 
counting of the executors in 1891. I have carefully examined the 
case of McAlpine v. Potter, 126 N. Y. 285, 27 N. E. 475, relied upon 
by the special guardians, but do not think the facts in that case admit 
of its being cited or of its being an authority in this. There the tes- 
tator gave to his trustees all his rea] and personal estate, in trust, 
for the purposes named, and to retain his estate entire and undivided, 
except as provided for, and then provides for the payment by his 
trustees of his funeral expenses, debts, taxes, etc. There were no 
duties to be performed by the executors as such, and there was no 
residuary estate to be ascertained. The duties were to be performed 
by the trustees from the beginning. Judge Finch says: 

“At its very outset it makes the executors wholly and continuously such, or 
Wholly and continuously trustees; for in its first sentences it gives the entire 
estate in trust, and directs the executors and trustees hereinafter named to 
retain it undivided till the period of distribution, and meanwhile to pay 
funeral expenses, debts accruing, taxes, repairs. reasonable insurance, one 


fixed and definite annuity, and aliquot parts of the net accruing income wntil 
the final distribution.” 


It is a proper criticism of the will under consideration in McAlpine 
v. Potter to say that it appointed trustees only, and that there were 
no duties to be performed by executors. Here the duties of exec- 
utors and trustees are separate and distinct, and in such a case the 
law not only permits, but directs, the allowance of double commis- 
sions, 

We are then brought to the point that the allowance of comnis- 
sions by the surrogate in the decree of June, 181, is not conclusive 
upon the infants represented by the special guardians, because such 
infant cestuis que trustent were not made parties thereto. The mere 
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statement of the position of the special guardians carries with it the 
answer that, as to such parties, the court must now review the allow- 
ance of commissions upon principal. <All the parties interested 
in the income were made parties to the proceeding, and are conse- 
quently bound by the decree. It is urged that the executors were not 
entitled to commissions allowed upon securities possessed by the 
testator at the time of his death, and retained by the executors and 
trustees, but which might have been converted into cash in order to 
determine the cash value of the residuary estate. I disagree with 
the position of the special guardians as to the right of the executors 
to commissions upon the value of these securities received by them 
and retained by them as trustees under the trusts contained in the 
will. The trustees were legatees and devisees of the entire residuary 
estate, and as such had a right to elect to take it in the form in which 
it was left by the testator, provided it was unnecessary to convert it 
for the purpose of paying debts and legacies; and such election does 
not deprive executors of commissions thereon, nor does the fact 
that the same persons are executors and trustees impair such right 
to commissions. In re Moffat, 24 Hun, 325; In re Mason, 98 N. Y. 
536; Phonix v. Livingston, 101 N. Y¥. 451, 5 N. E. 70; In re Willets, 
112 N. Y. 289,19 N. E. 69. It would be impolitic for the law to deny 
to executors commissions under such circumstances, because to do so 
might invite the disposal of investments judiciously made by the 
testator, for the purpose only of entitling such executors to commis- 
sions upon the proceeds. It is the policy of the law to remove this 
temptation. It must therefore be held that the executors have the 
right to have the securities considered as cash, for the purpose of 
computing their commissions. There has been no judicial determi- 
nation, however, as to the value of these securities, in a proceeding 
in which all the parties interested could have been heard as to such 
value. Their value, therefore, can only be considered as it has been 
fixed by the appraisers upon the inventory and appraisement made 
under the order of the surrogate. 

I do not understand that the case of McAlpine v. Potter holds 
contrary to the views expressed. As has been stated, the will in 
that case provided for the functions of trustees only, and directed 
the estate to be held entire and undivided until disposed of as pro- 
vided. The court held that the period of distribution had not ar- 
rived, and, until that time arrived, no commissions could be allowed 
upon the securities which came into the hands of trustees. The lan- 
guage of Judge Finch clearly distinguishes the case from the present 
one. He says: 

“The bulk of the estate came to the executors in the form of securities 
Which have not been turned into money. No law justifies the allowance of 
half commissions upon their estimated value in advance of their conversion 
into money or its equivalent. * * * A time may come when tbe allowance 
may be entirely just and proper. That will be when the securities have been 
turned into money for the purpose of payment, or have been accepted by the 
legautees as cash without being converted.” 

In the case before us the trustees, as residuary legatees, accepted 
the securities; and it must be assumed that they were of the value 
determined by the official appraisers, and were taken at that value. 
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I am, however, of the opinion that the executors are not entitled, 
as such executors, under the provisions of testator’s will, to any com- 
missions upon the real estate sold. The title to this real estate 
passed to the trustees under the devise of the rest and residue of 
testator’s property. There was no necessity for, nor purpose to be 
served by, a sale of the realty by the executors. The executors had 
no right to deal with it, unless it should become necessary for 
them to convert it for the purpose of paying debts and the legacies 
provided for in the will. While it is true that the testator provides, 
in the eighth clause, that “the legal title to all my real estate, sub- 
ject to the provisions of this my will, shall vest in my executors and 
trustees,” the language used must not be construed in its literal 
sense, but according to testator’s evident intention to give the title 
to his executors, as trustees, for the purposes of the trust. The 
eighth clause must be read in connection with the seventh, in which 
he gives all the rest, residue, and remainder, both real and personal, 
to his executors, their survivor and successors in trust, to take the 
same into possession, and to convert the same into money. The 
sale of the real estate was a duty to be performed by the trustees, 
and not by the executors, and commissions can be allowed only upon 
the proceeds of the real estate to the executors as trustees; and, 
as I have decided that the trustees shall be allowed to resign only 
upon waiving thir commissions as trustees upon the principal, what- 
ever executors’ commissions may have been allowed in the former 
decree upon such proceeds of the real estate sold must be disallowed. 

As to the point taken that there should be an administrator with 
the will annexed appointed, I cannot agree with the special guard- 
ians. The duties of the executors have been performed, and the 
residuary estate ascertained for the purpose of the trust, although 
it may not all have been sold and converted into cash and reinvested. 
There remain only trust duties to be performed. I have examined 
the case of Greenland v. Waddell, 116 N. Y. 234, 22 N. E. 367, relied 
upon by the special guardians. The facts in that case were very 
different from those under consideration. In that case the will 
under consideration contained a power in trust given to the exec- 
uters to sell and dispose of the testator’s real and personal prop- 
érty, and to distribute the proceeds, one-third of which only they 
were to hold under a valid trust,—a clear case of power in trust 
only, except as to one-third, as to which they had the legal title. 
Powers in trust are to be exercised by executors, and not by trus- 
tees. Mr. Curtiss, however, gave his entire residuary estate to 
his executors, as trustees under a valid trust; and they were 
possessed not only with a power of sale, but the legal title as 
well. I think the cases are clearly distinguishable. This pro- 
ceeding, a8 appears by the petition, is an application on the part 
of the testamentary trustees for leave to resign, under the au- 
thority of section 2814 of the Code. The petitioners cannot resign 
as executors. From such duties they can only be relieved by an 
application to have their letters testamentary revoked under the 
anthority contained in section 2689 of the Code. 
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My conclusions are, therefore, upon the objections by the special 
guardians to the decree proposed by the petitioners: (1) That the 
duties of executors and of trustees under the will of testator are 
clearly separate and distinct, and the petitioners were entitled to 
full commissions as executors when the residuary estate was as- 
certained, and would have been entitled to another full commis- 
sion as trustees, had they continued to fulfill their duties as such. 
(2) That the petitioners were entitled to commissions as executors 
upon the securities which came into their hands from the testator, 
and were retained by them and held by them, as trustees, as in- 
vestments. (3) That no commissions should have been allowed upon 
the proceeds of the real estate sold. 

The commissions to which the executors were entitled upon their 
previous accounting must be based upon the following statement of 
account: The executors are chargeable with the amount of the in- 
ventory, $282,323.85, less the assets uncollected and undisposed of, 
$5,670.75, leaving a balance of $276,653.10, upon which balance 
each executor was entitled to a commission of $2,941.53. The amount 
of commissions upon income allowed upon the former accounting 
does not appear to be separated from the gross amount of commis- 
sions allowed. If the amounts had been separately stated, that de- 
cree would have been conclusive as to income, because all the bene- 
ficiaries interested in the income were parties to the proceeding. 
It is therefore necessary to determine now what commissions the 
executors were entitled to upon such income, either as such exec- 
utors or trustees. The income of the personal property seems to 
have been $29,228.16, and the income of the real estate $11,564.91. 
The account covered the period from October 24, 1888, to April 30, 
1891. I find commissions on such income to be the sum of $582.93, 
to be divided between the executors. The total of amount of com- 
missions, therefore, to which the executors were together entitled on 
the former accounting, as executors and trustees, is the sum of 
$6,465.99, of which $5,883.06 is chargeable to principal and $582.93 
to income. Upon the present account I compute the commissions 
to which the trustees are entitled upon income to be $1,453.72. <As 
the estate seems to have been managed almost entirely by the trustee 
Curtiss, two-thirds: of the latter sum is awarded to him. No final 
decree, however, can be entered at the present time. An interlocu- 
tory order may be entered declaring that certain reasons exist for 
accepting the resignation of the petitioners as trustees, upon the 
condition imposed, directing the payment of all money and secu- 
rities belonging to the trust, and the delivery of all books, papers, and 
other property of the trust, to the county treasurer, and directing 
that the petitioners bring into court an account of their proceedings 
under such order, as well as since the date of the account filed herein, 
to the end that a decree may be made finally settling their accounts, 
and forever discharging them and appointing a new trustee. This 
would seem to be the correct practice under the Code of Civil Pro- 
cedure (sections 2814, 2818). The final decree may provide for the 
payment of the costs and expenses of this proceeding out of the 
moneys so to be deposited. 


a 
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(16 Mise. Rep. 11.) 
REILLY v. THIRD AVE. R. CO. 


(Supreme Court, Appellate Term, First Department. February 26, 184.) 


1. Strreer RartLwAY—CoLLiIs1ON—CONTRIBUTORY NEGLIGENCE. 
It is not contributory negligence, as & matter of law, for the driver of 
a dirt car to attempt to cross the tracks of a street railway when the car 
is 80 feet distant and approaching at the rate of 7 miles an hour. 


2. SamE—NEGLIGENCE. 

Where there is evidence, in an action against a street-railway company 
for personal injuries received in a collision with defendant’s cable car, 
that plaintiff, who attempted to cross defendant's tracks when the car 
was 80 feet distant, motioned the car to stop, and whipped up his horse 
to clear the track, and that no attempt was made to siacken the speed 
of the car, which was approaching at the speed of 7 miles an hour, the 
question whether defendant was negligent is for the jury. 


8. TRIAL—INSTRUCTIONS. 
It is proper to refuse to instruct that, if defendant’s witnesses are en- 
titled to be believed equally with plaintiff's, then defendant is entitled to 
a verdict. 


4. SAME. 
Where there is a direct conflict in the testimony of the witnesses for 
plaintiff and that of the witnesses for defendant, its employés, it is not 
error to instruct that the jury may disregard the testimony of any witness. 


Appeal from city court, general term. 

Action for personal injuries, received in a collision with a cable car, 
by John Reilly against the Third Avenue Railroad Company of New 
York City. From a judgment of the general term (35 N. Y. Supp. 
ee a judgment for plaintiff, defendant appeals. Af.- 


Argued before DALY, P. J., and McADAM and BISCHOFF, JJ. 


Hoadly, Lauterbach & Johnson (H. L. Scheverman, of counse)), for 
appellant. 
C. Sheldon Carothers, for respondent. 


McADAM, J. The action is to recover damages for personal in- 
juries to the plaintiff caused by the negligence of the defendant. On 
the afternoon of April 16, 1894, the plaintiff was driving a one-horse, 
two-wheeled tipcart, loaded with dirt, along Fortieth street, in an 
easterly direction, towards the East river, When about to cross 
Third avenue, at that street, just as he was going upon the crossing 
of the west side of the avenue, he observed one of defendant's cars 
golng up town upon the easterly track, about 200 feet, or a block, 
away, and continued driving across the avenue, thinking he had ample 
time to cross the track before the car reached him. When the head 
of the horse reached and was “just upon” the easterly (or up-town) 
track, the defendant’s car was then, as estimated by the plaintiff, 
80 feet away; and, although the car was going at the rate of 7 miles 
an hour, as estimated by the plaintiff, he testified that it did not 
slacken its speed,—“not one jot.” The plaintiff put up his hand for 
the gripman to keep back, and drove as fast as he could with his 
heavy load, striking his horse with the ends of the lines, so as to get 
out of the wav of the car. He was almost clear of the track, when 
the front dashboard of the car struck the tail end of the cart, hitting 
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the heel stick of the cart. The car pushed and knocked the cart 
around, and off the track, and the plaintiff was thrown off, and under 
the front wheel of his cart. The horse started, and pulled the cart 
wheel over plaintiff's right leg, breaking it, and he also received 
bruises upon his head, a slight scalp wound, and some injury to the 
bones of one of his fingers. The plaintiff was subsequently taken 
to a police station, and thence in an ambulance to Bellevue Hos- 
pital, where he remained for over five weeks. 

The facts stated were sufficient to entitle the plaintiff to go to 
the jury on the question of negligence on the part of the defendant 
and freedom from fault on the part of the plaintiff. The injuries 
. were sustained at a street crossing. Both vehicles had a right to 
cross, and neither had any right superior to the other. The right 
of each should be exercised in a reasonable and careful manner, so 
as not to unreasonably abridge or interfere with the rights of the 
other. O’Neil v. Railroad Co., 129 N. Y. 125, 180, 29 N. E. 84. In 
Mills v. Railroad Co., 10 Misc. Rep. 1, 30 N. Y. Supp. 532, the plaintitf, 
when at a distance of 12 feet, attempted to cross the defendant's 
tracks when an approaching car was but 60 feet distant. The court 
refused to charge, as matter of law, that the plaintiff was guilty of 
contributory negligence, and held it was plainly a question for the 
jury to determine. It is apparent that if a person about to cross 
the tracks of a city railroad, at a crossing, were to wait until no car 
was in sight, the traffic of a city would be almost suspended in cer- 
tain quarters. 

The defendant requested the court to charge that, “if the jury find 
it is a fact that the defendant’s witnesses are entitled to be believed 
equally with the plaintiff's, then the defendant is entitled to a 
verdict.” The court declined to so charge, saying, “The value of 
the testimony is for the jury.” There is no force in the exception 
taken to this refusal. In Dolan v. Canal Co., 71 N. Y. 285, the court, 
at page 290, said: 

“It is not strictly proper to refer to the testimony of a witness, and ask the 
court to charge that, if.the jury believe that witness, they must find in a 
certain way, or that a certain legal conclusion follows, because it prevents 
the jury from construing the evidence, and determining what facts it does 
establish. * * * This would preclude the jury from deterinining what par- 
ticular facts Murphy’s evidence, if truthful, did establish; the time when, the 
place where, and the character of the signals given; and also to determine 
the effect of any discrepancies or ambiguities there may have been in his 
evidence.” 

The court, therefore, properly told the jury the value of the testi- 
mony was for them to determine. 

The defendant also requested the court to charge that “the jury 
are not bound to believe the testimony of the plaintitf, even though 
it were not contradicted or impeached.” The court declined to so 
charge, because “it assumes a condition of things that don't exist.— 
it is contradicted.” No exception was taken to this refusal, and 
the court voluntarily charged that “the jury are not bound to be 
lieve the testimony of any witness. You, gentlemen, may disre- 
gard the testimony of any of the witnesses.” The plaintiff's counsel 
then contended “that the same rule applied to all the witnesses in 


Sup. Ct.] LUDLOW 0. GROTON BRIDGE CO. 599 


the employ of the defendant.” The court said, “Certainly,” and the 
defendant excepted. As there was a direct conflict between the 
evidence given by the plaintiff and his witnesses, on the one band, 
and that given by the defendant’s witnesses, on the other, the charge 
was unobjectionable, particularly when construed with what preceded 
it. The defendant’s employés were not wholly disinterested. Kava- 
nagh vy, Wilson, 70 N. Y. 177. 

The charge, as a whole, conveyed to the jury the correct rule of 
law. The rights of the defendant were fully protected, and, where 
language employed is capable of different constructions, that con- 
struction will be adopted which will lead to an affirmance of the 
judgment, unless it fairly appears that the jury were or might 
be misled. See cases collated in Baylies, New Tr. 182, 183. There 
was nothing misleading in the charge made. The court did not 
charge, as in Uransky y. Railroad Co., 138 N. Y. Supp. 670, “that the 
defendant’s employés were not disinterested, and their evidence 
should be subjected to as severe a criticism as the plaintiff’s.” Nor 
did the court in any manner refer to the defendant’s employés as 
interested witnesses. The right to disbelieve them was impliedly 
placed upon the ground that they were contradicted. Hence, it 
was for the jury to determine, for themselves, from the inherent 
probabilities of the case, which of the several witnesses on either 
side was telling the truth. 

We find no error, and the judgment appealed from must be af- 
firmed, with costs. <All concur. 


LUDLOW v. GROTON BRIDGE CO. 
(Supreme Court, Trial Term, Tompkins County. February 22, 1896.) 


Insury TO EMPLOYE—NEGLIGENCE OF FOREMAN, 
A master who has furnished proper trucks for moving iron, and proper 
Stays for fastening it on, is not liable for injury to an employé by fallure 
of the foreman to properly secure the iron on a truck. 


Action by C. La Verne Ludlow against the Groton Bridge Company. 
There was a judgment of nonsuit (86 N. Y. Supp. 452), and plaintiff 
moves fora new trial. Denied. 


Smith & Dickinson, for plaintiff. 
S. D. Halliday, for defendant. 


SMITH, J. The question here arises upon a motion for a new 
trial, made after the direction by the court at circuit of a dismissal of 
the plaintiff's complaint. The facts are these: The plaintiff was 
employed as a laborer in the bridge works of the defendant. One 
Hemmingway was the foreman of the bridge works, and, in removing 
certain heavy iron, he had failed to properly secure the same to the 
truck, and by reason of his negligence the iron fell over, and caused 
the injury of which the plaintiff complains. It is not claimed that 
the defendant failed to supply proper trucks for the service, nor that 
they failed to supply proper stays by which the iron could be fastened. 
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The claim of the plaintiff is that the foreman, in securing the iron to 
the truck, was acting as the alter ego of the master, and that his neg- 
ligence, rendering unsafe the plaintiff’s place to work, was negligence 
for which the defendant can be held liable. 

I have carefully examined the elaborate brief of the plaintiff's coun- 
sel upon this motion. The general rules as stated by him are un- 
doubtedly correct. The master is bound to furnish a safe place to 
work. He is not only bound to furnish a safe place, but he is bound 
to keep it in a safe condition. It is undoubtedly true that, in the per- 
formance of this duty, his responsibility cannot be delegated. The 
act of the humblest mechanic, in the performance of this obligation, is 
his act, for which he is responsible. This is the doctrine which was 
explicitly held in the case of Ballard v. Manufacturing Co., recently 
tried at Cortland, and to which reference was made upon the trial. 
That case, in the court of appeals, is reported in 145 N. Y., at page 619, 
40 N. E., at page 163, and reported below in 71 Hun, at page 582, 24 
N. Y. Supp., at page 1101. This rule, however, has been somewhat 
limited by the decisions; and, while the master is still held liable for 
the original furnishment of a safe place to work, and for its subse- 
quent condition, he is no longer held liable where the place has been 
rendered unsafe by the negligence of a coservant, while that coservant 
is engaged in performing his duties as coservant. In Crispen v. 
Babbitt, 81 N. Y. 516, one B. was a foreman, in charge of defendant's 
works. By his carelessness in letting steam into an engine, the plain- 
tiff, an employé of defendant, was injured. It was held, in that case, 
that the act of B. in letting on steam was the act of a mere opera- 
tive, for which the defendant would be liable to a stranger, but not to 
a fellow servant of the negligent employé. In Webber v. Piper, 109 
N. Y. 496, 17 N. E. 216, the plaintiff was injured while using a circu- 
lar saw in defendants’ factory where he was emploved. In an action 
to recover damages for the injury, it appeared that the accident was 
caused by the dullness of the saw. Defendants had furnished dupli- 
cate saws, so that, when one needed to be sharpened and reset, it 
could be replaced by the other. It was the duty of one M., also a 
servant of defendants, to sharpen and reset the saws when necessary. 
On the morning of the accident, plaintiff notified M. that the saw he 
was using was dull, and asked for another. M. replied that he had 
no time then to sharpen a saw, and directed plaintiff to go on with 
his work. It was there held that the plaintiff was properly non- 
suited, that no negligence on defendants’ part was shown, and that 
their duty was performed when they furnished suitable saws, and the 
means and conveniences for keeping them sharp and properly set. 
Judge Finch, in writing the opinion in that case, declares some princi- 
ples of law which are peculiarly applicable to the case at bar. Upon 
page 499, 109 N. Y., and page 216, 17 N. E., he says: 

“There are many matters of detail, in the management of safe and ade 
quate machinery, which must be intrusted to the operatives, and as to which 
the master owes no duty, except the employment of competent workmen; 
and we deem this a case of that character. The line of division between the 
duty of the master to furnish and maintain safe and adequate machinery, 


and that of the operative to manage and handle it with prudence and care. 
is difticult to detine by any geveral description, but is quite obvious when 
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each case, as it arises, comes under consideration. In the one before us, the 
neglect, if any, was in the detail of the management of the machinery. A 
master builder might furnish proper tools to his workmen, but it would not 
be his duty to sharpen every chisel as it became dull, or sharpen every saw 
when that need arose. The appellant relies upon the case of Kain v. Smith, 
89 N. Y. 375. If, in that case, the master had furnished another jigger, per- 
fect in all respects, and safe and adequate for use, and the neglect had been 
that the foreman used the old one, which had become unsafe, when he might 
have used the new one, a very different case would have been presented.” 


In the case of Kain v. Smith, cited by Judge Finch, it had been held 
that the place had been rendered unsafe by the use of a defective jig- 
ger by the foreman. It was not claimed that the act of the foreman 
was the ground of negligence, but the jigger itself, which was a tool 
required to be used, was defective. In the light of these facts, the 
law, as declared by Judge Finch,—to the effect that, if the neglect had 
been that of the foreman, in using an unsafe jigger, when a safe one 
had been provided, a very different case would have been presented,— 
is to my mind declarative of the principle which must govern the case 
at bar. Such would have been the precise facts which are here for 
adjudication. 

In the case of Cullen v. Norton, 126 N. Y. 1, 26 N. E. 905, Justice 
Peckham declares the same principle. In that case it appeared that 
the decedent was employed by the defendant as a laborer in his quarry, 
and was engaged in drilling rock for blasting purposes under the di- 
rection of D., defendant’s foreman. After a blast, it was found that 
the charge in one of the holes had not exploded. D. examined it, and 
found the fuse unconsumed, but failed to remove it. He set other 
workmen to work drilling within 2 feet, and directed C. to drill ata 
place some 20 or 30 feet distant. The fuse caught fire, and the charge 
in the hole exploded, causing C.’s death. It was there held that, as- 
suming D. to have been negligent, his negligence was that of a fel- 
low servant, for which the master was not liable. Justice Peckham, 
in writing the opinion for the court, says: 

“The quarry was the place where the work was to go on, and the master 
was bound to make it a reasonably safe place for such work, considering its 
character, and the necessarily dangerous nature of the work. For the manner 
in which the persons employed in the quafry should themselves perform their 
work. the master was not liable. It is not claimed that the master did not 
furnish a safe place to work in the first instance; that is, when the deceased 
was employed, the quarry was as safe as any quarry is where frequent blasts 
are being fired off. But the manner of the performance of each of the various 
details of the work, by which, as a whole, it was to be conducted, rested 
necessarily upon the intelligence and care and fidelity of the servants to whom 
these duties were entrusted. It cannot be that, every time a blast was ex- 
ploded, and the men came back, the manner of their distribution for work 
was the duty of the master, and that the order of a foreman, mistakenly or 
negligently given, must be regarded as the order of the master, in filling a 
duty to furnish a safe place to work in. It is, as it seems to me, a detail 
of the working or manageinent of the business, the risks attending which 
have been assumed by the party taking employment.” 


And, on page 7, 126 N. Y., and page 905, 26 N. E., Justice Peckham 


further says: 


“In this case, it Is the ordinary one of choosing a method, a time, and a 
place for continuing the work in the quarry; and this involved questions of 
judgment and discretion committed in this instance, it would seem, to Doran. 
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He, it may be conceded, mismanaged or misjudged the matter, and, after 
placing the deceased at work, negligently or improperly placed others at work 
too near the hole in which the powder had not exploded; and the consequence 
was this most unfortunate accident. The accident resulted from a negligent 
act done in the very course of the work, and by one of the fellow workmen of 
the deceased. The negligent act was a part performance of the work itself, 
the risk of which the deceased had assumed. The master had provided a 
competent and experienced foreman, who had been in his employment a num- 
ber of years, and he was not chargeable with the consequences of a place 
to work made dangerous only by the carelessness and neglect of a fellow 
servant, although that fellow servant happened to be a foreman.” 


See, also, Scott v. Sweeney, 34 Hun, 292; Beilfus v. Railway Co., 
29 Hun, 556; Faber v. Manufacturing Co., 126 Pa. St. 388, 17 Atl. 621 


These authorities would seem to be decisive of this case. The 
broad doctrine that the master is liable for any act of a fellow servant 
which renders unsafe the place to which the plaintiff has been as 
signed to work is no longer maintainable. Suppose the foreman had 
been absent, and one of the more experienced workmen had been mov- 
ing this iron; can it be claimed, for a moment, that his negligence 
would be the negligence of the master? Suppose, by negligence, a 
workman allows his tool to fly, and strike a fellow workman; can it 
be contended, for a moment, that his negligence is the negligence of 
the master in failing to secure a safe place to work? Within the 
authorities, I think, and certainly within the doctrine of the control- 
ling cases in this state, the act of Hemmingway, although the fore 
man of the defendant, was an act rendered necessary in prosecuting 
the work in its detail, and the act was that of a fellow servant. 

The judgment dismissing the complaint must therefore stand. 





HATZEL et al. v. HOFFMAN HOUSE. 
(Supreme Court, Appellate Division, Second Department. February 18. 1996.) 


PLEADING—NECESSITY FOR REPLY—SET-OFF OR COUNTERCLAIM. 

An answer alleging that a portion of the sum sued for was paid, and 
that defendant was entitled to credit therefor, and praying that the sum 
so paid be set off against any sum which plaintiffs are entitled to re 
cover, states a set-off, and not a counterclaim. 


Appeal from circuit court, Kings county. 

Action by John C. Hatzel and another against the Hoffman House, 
a corporation. From a judgment for plaintiffs on a verdict directed 
by the court, defendant appeals. Affirmed. 

Argued before BROWN, P. J., and PRATT, BARTLETT, and 
HATCH, JJ. 

John Delahunty, for appellant. . 

H. C. Henderson, for respondents, 


PRATT, J. This appeal raises only one question, to wit, whether 
the answer of the defendant set up a counterclaim, and thus ren- 
dered it incumbent upon the plaintiffs to serve a reply. The suit 
was instituted to recover for labor, material, and services in fur 
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nishing an electric plant for the Hoffman House. The answer, ma- 
terial to this discussion, contained the following, to wit: 


“Fourth. That the plaintiffs entered into a contract, and it was agreed that 
a great portion of the work for which the plaintiffs have charged was paid for 
by the Jandlord, and plaintiffs had agreed that defendant should be credited 
with the same. Defendant denies that said work and materials sued for here- 
in were all extra, and not included in the original contract, and avers that a 
great portion of said work auld materials was required to be done and fur- 
nished under said contract. Tifth. It was ayzreed by and between the plain- 
tiffs and defendant that for the work, labor, and services referred to in the 
complaint herein, the defendant should be entitled to a credit for so much 
of said work and materials as was omitted uuder said contract with the land- 
lord of said premises. and paid for by him, and to that extent the defendant 
should have credit accordingly, and for any deviation from the said contract, 
work, and materials, nade at the request of the defendant, they should charge 
only about the cost of such changes to them. That this defendant is informed 
and believes the credits under that arraugement, to which the defendant is 
entitled, amount to in or about the sum of $700, less the amount demanded 
in the complaint. Sixth. And defendant, answering said complaint, and by 
way of counterclaim to the cause of action set forth therein, alleges that by 
reason of said agreement and arrangement made by and between the plaintiffs 
and defendant, as hereinbefore, in tbe fourth and fifth paragraphs of this com- 
plaint, set forth, the defendant became entitled to a credit of upwards of 
$722, which the defendant asks may be offset against any sum which it shall 
appear the plaintiffs are entitled to recover in this action. Wherefore defend- 
ant demands judgment that the complaint herein be dismissed, with costs, or 
that the said sum of $722, for which the defendant is entitled to credit as 
aforesaid, may be offset against any suw which it may appear the plaintiffs 
are entitled to recover in this action.” 


It seems plain that this pleading is a set-off, and not a counter- 
claim. The defendant does not even say that the plaintiffs owe it 
any amount whatever; but the plea is really a conclusion of law, 
and not of any facts constituting a counterclaim. It simply says 
that it ought to be credited a certain amount on the plaintiffs’ ac- 
count. To constitute a counterclaim, the facts stated must amount 
to an independent cause of action. When they serve merely to defeat 
plaintiff's cause of action, they amount to a defense, and not to a 
counterclaim. Walker v. Insurance Co., 143 N. Y. 167, 38 N. E. 
106. The matter was not, in the praver for relief, designated as a 
counterclaim, but was claimed as an offset against plaintiffs’ claim. 
Society v. Cuyler, 75 N. Y. 511; Manufacturing Co. v. Trowbridge, 
68 Hun, 28, 22 N. Y. Supp. 674. After defendant had made a mo- 
tion for judgment upon the pleadings, on the ground that a counter- 
claim was pleaded, which was denied, the plaintiffs proved their case. 
No evidence was given by defendant upon its set-off, and the court 
directed a verdict for the plaintiffs for the amount of their claim. 

The case was properly disposed of, and judgment must be aftirmed, 
with costs. 


BROWN, P. J., and HATCH, J., concur. BARTLETT, J., con- 
curs in the result. 
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(1 App. Div. 592.) 
STANFIELD v. KNICKERBOCKER TRUST CO. et al. 


(Supreme Court, Appellate Division, First Department. Februury 21, 1896.) 


1. SECONDARY EVIDENCE—CONTENTS OF Books—PROOF' OF Loss. 

Proot of loss of some books of a firm, so as to admit of the testimony 
of the bookkeeper as to their contents, is sufficiently shown by his testi- 
mony that he made diligent search for the books, and found some of them 
in the cellar of the store, In some oid rubbish, and among them the cov- 
ers of the books in question, but the insides of them had been torn out and 
taken away, and he could not find then. 

2, WITNESS—PRIVILEGED COMMUNICATION. 

A conversation between an attorney and a person relative to the per- 
son’s being a member of a firm is not privileged merely because the at- 
torney was counsel for him in certain matters, he not baving been counsel 
for him relative to firm matters, and the conversation not having been 
at either of their places of business or in connection with any business 
between them. 


Appeal from special term, New York county. 

Action by Victoria L. Stanfield against the Knickerbocker Trust 
Company, executor of Mark M. Stanfield, deceased, and George O. 
Stantield. From a judgment dismissing the complaint on the 
merits, plaintiff appeals. Reversed. 


The action was brought to recover money alleged to have been loaned by 
the plaintiff to the copartnership. The plaintitl’s husband was concededly a 
member of this copartnership, and it was claimed that his father, the deceased, 
was his copartner. The main questions involved in the case were whether the 
deceused was a member of the copartnership, and whether the money wis 
luaned by the plaintiff to the copartnership, or whether the loans were to het 
husband individually. The trial court decided both these questions in favor 
of the defendant executor. ‘the examination of Charles Donahue for the 
purpose of showing that Mark M. Stantield, deceased, was a partuer in busi- 
ness with his son, George O. Stantield, was as foilows: “l was well ac- 
quainted with Mark M. Stantield in his lifetime. I knew him for about 
thirty years. I drew his last will, and was a witness to it. Q. Did Mr. Mark 
M. Stanfield state to you a short time before he died, and about the time you 
drew the will, anything in relation to this business in which his son was 
engaged in Fourteenth street? (Objected to by defendants’ counsel, as incom- 
petent, immaterial, and irrelevant. Objection overruled. Exception.) A. You 
speak about it in connection with drawing the will, It was hardly in connec- 
tion with drawing the will, By defendants’ counsel: Q. Were you not acting 
as the counsel of Mr. Stuntield? A. Not in regard to that. Q. You were act- 
ing as counsel for Mr. Stantield, were you not? A. Iu some things. Q. You 
were his counsel? A. In some things only. (Defendants’ counsel objected to 
the witness testifying to conversations with Mr. Stantield, the deceased. on 
the ground that he was acting as counsel for him, and therefore it is privileged. 
Ubjection sustained. Plaintit! excepted.) Ky plaintitf!s counsel: Q. At the 
conversation which you had with him when he spoke about this business, it 
was, as I understand it, at the time when you Were transacting business for 
him. I don't mean that it did not cover a period that you were acting as his 
counsel, but I mean at the time of this conversation, had you any conversa- 
tion with him about the other professional business? A. No; I had pot. Q. 
State what that conversation was. (Objected to by defendants’ counsel.) Br 
defendants’ counsel: Q. Was it not in your ofttice? A. No. Q. Have you not 
said it was at your office? A. No. Q. Where was it? A. It was at the 
Victoria Hotel Q. What was the occasion? A. Mr. Wentworth, who was 
with him, asked if I would not stop in there and see him; Alr. Wentworth had 
something he wanted to say, and was to be there. And 1 went up and saw 
him in regard to something Wentworth had to do with it. Q. You Knew at 
this time that he regarded you as his counsel, did he not? A. No; cot except 
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in those two things. 4. You knew that you were consulted by him, and were 
advising him with reference to certain business matters? A. That is true; 
yes. Q. And he looked upon you and reposed in you that confidence which a 
client is so well recognized by the law to repose in his counsel? A. 1 only 
know he consulted me about those two things. You can draw your own con- 
clusion. Q. Do you think that a client who bas a lawyer in whom he places 
confidence and reposes trust will only talk to him about his intimate business 
affairs when he calls upou him for the purpose of being advised in regard to 
some particular point? A. That isa matter of ethics the court has to decide, 
not me. I have given you the facts. By the Court: Q. At this time, when 
you had this conversation, the relationship of counsel to him was then exist- 
ing? A. Yes; I had been advising him about the lease, in regard to the lease, 
commencing, I should think, in October, maybe before that. The lease had 
not been ended when the will was drawn. (Defendants’ couusel renewed his 
objection to the witness testifying to conversation with the deceased, on the 
ground it is privileged and prohibited by the Code. Objection sustained. 
Plaintiff excepted.) By plaintitf’s counsel: Q. At this time, and during these 
thirty years you speak of, you frequently met him, and talked over matters 
with him asa friend? A. 1 frequeutly met him. 1 don’t know as to it being 
friendly. My relations commenced with him through Mr. Steele, who had 
been in my office, and was his counsel when Mr. Stanfield was ove of the 
firm of Stanfield, Wentworth & Co. Q. But. as a matter of fact, he had other 
counsel? A. I only Knew he had Mr. Steele, who had been in my office, as 
his counsel. Q. Wasn't he in the habit of calling his son George Otis? A. 
Otis was the name I think he generally called him. I don’t recollect his call- 
ing him George. I did not know the son. Q. I show you this certified copy 
of the will, and I call your attention to the clause in reference to George Otis. 
Did Mr. Stanfield say anything to you at the time you drew that will in rela- 
tion to his interest in the business? (Objected to by defendants’ counsel as 
incompetent, it being a privileged communication. Objection sustained. Plain- 
tiff excepted.)’”’ 


Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


Archibald C. Shenstone, for appellant. 
William Allen Butler and John Notman, for respondents. 


WILLIAMS, J. It seems to us that there was abundant evi- 
dence to establish both the copartnership and the copartnership 
loan, and that the court was in error in dismissing the complaint 
upon the merits, even on the evidence admitted on the trial. But, 
more than this, we are of opinion that the trial court erroneously 
excluded evidence offered by the plaintiff, and objected to by the 
defendants, which requires a reversal of the judgment. 

The witness Frederick H. Smith testified that, just before the 
death of the deceased, he had a conversation with him about the 
business his son, the plaintiff's husband, was carrying on, and the 
Witness was then asked if, in that conversation, the deceased said 
anything about his being a partner in the business. The court 
refused to permit the witness to answer these questions. The 
plaintiff testified to having made the loans, delivering the money 
to her husband, and she stated the conversation she had with her 
husband in reference to the loans at the time they were made. 
She further testified that the loans were made to the copartner-. 
ship, and that a full account of such loans and the payments made 
thereon was kept in the copartnership books. The witness Wing- 
field G. Burton was called as a witness, and testified that he was 
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in the employ of the copartnership at the time that the loans were al- 
leged to have been made, and kept the books of account; that, 
since the death of the deceased, he had made diligent search for 
the books, and had found some of them in the cellar of the store, 
among old rubbish, and among them the covers of the books in 
question, but the insides of these books had been torn out and taken 
away, and he could not find them. He was then asked to state the 
contents of the books, what account with plaintiff was kept on 
the books while he was bookkeeper, what amount of loans from 
the plaintiff to the copartnership, and what accounts of payments 
to her thereon were entered in such books, and the amount owing 
to her as appeared on the books. The court refused to permit 
this evidence to be given. We think the loss or disappearance of 
the books was sufficiently shown to entitle the plaintiff to give 
parol evidence of their contents. 

Mr. Donahue was called as a witness, and was asked to state 
the conversation between himself and deceased with reference 
to the copartnership; but the court refused to allow him to do 
so, on the ground that the conversation was privileged. We think 
that no such privilege was shown. 

These are some of the rulings excluding evidence offered on the — 
part of the plaintiff which seem to us to have been erroneous. 
We think the judgment should be reversed, and a new trial order- 
ed, with costs to the appellant to abide the event. 


BARRETT, RUMSEY, and PATTERSON, JJ., concur. VAN 
BRUNT, P. J., concurs in result. 


(92 Hun, 78.) 
RICH v. MARKHAM. 


(Supreme Court, General Term, Fourth Department. December 26, 189.) 


JUSTICE OF THE PEACE—RENDITION OF JUDGMENT—LIMIT As TO TIME. 

Where a justice, within the four days limited by Code Civ. Proc. § 3015, 
for rendering judgment after trial of an action without a jury, entered 
on his minutes, “Judgment is hereby rendered in favor of defendant, and 
against plaintiff, for $40.66 damages, besides costs of the action,” and 
fixured up the costs except certain items which he could not then de 
termine, and did not determine until after the four days had expired, 
such judgment is valid as to the damages awarded, and is not affected 
by the determination as to the amount of costs, which was void because 
it was not made within the four days. 


Appeal from Lewis county court. 

Action by W. H. Rich against Homer C. Markham. From a judg- 
ment of the county court affirming a judgment of the justice court 
for $40.66, and adjudging “that the said judgment, so far as the costs 
therein, $7.95, is concerned, be, and the same hereby is, reversed and 
held for naught,” plaintiff appeals. Affirmed. 

The opinion of Judge Turner, in the county court, is as follows: 


The issues in this action were fairly tried in the court below, and its con- 
clusions thereon should not be disturbed. If, as the appellant insists. the 
judgment be void, his right to bring this appeal cannot be questioned. Striker 
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v. Mott, 6 Wend. 465; Watson v. Davis, 19 Wend. 371; McMahon v. Rauhr, 
47 N. Y. 67-72; Gillingham y. Jenkins, 40 Hun, 594. The action was tried 
before the court April 14, 1893, and on the 18th day of April, 1803, the justice 
made this entry on his minutes: 

“April 18/92. Judgment is hereby rendered in favor of defendaut and 
against plaintiff for $40.66 damages, besides costs of the action. 

“W. H. Eggleton, J. P.” 

It is quite evident that the justice inadvertently wrote “April 18/92,” for 
“April 18, 1893,” the proper date; hence the error did not prejudice either 
party to this action. 

It appears from the answers of the justice to the interrogatories of plain- 
tiffs counsel in making an amended return herein that, on the 18th day of 
April (the last day on which he could render judgment), he figured up and 
determined the amount of costs in the action, except the items of serving the 
summons and for tiling papers, and that he did not determine the precise 
amount of the whole costs until the morning of the 19th of April, 1893, but 
that all the costs except the two items for serving the summons and for filing 
papers were set down and entered on the 18th of that month. It also ap- 
pears that he did not add up the entire costs until the morning of the 19th 
of April, after he had determined the amounts for serving the summons and 
for filing papers. The time for a justice to render and enter a judgment 
in an action tried before him without a jury is limited by statute to four 
days after the trial is finished and the case submitted. Code Civ. Proc. § 
3015. This was also the rule before the adoption of the Code. 2 Rey St. 
p. 247, § 124. The judicial power of the magistrate being thus limited to the 
four days, any subsequent act of his in attempting to render a judgment, as 
well as such judgment itself, would be coram non judice, and of itself wholly 
void. Gillingham v. Jenkins, supra. The act of the justice in determining 
the amount of damages and the costs therein is judicial, and not ministerial, 
and cannot be postponed until after the expiration of the statutory time of 
four days. He may, however, make the entry in his docket bvok after the 
expiration of the four days, as that is a ministerial, and not a judicial, act. 
In legal parlance, a judgment is the conclusion of law upon facts found, 
or admitted by the parties, or upon their default in the course of the suit; 
or to define it more precisely, as expressed by Blackstone and other legal 
writers, it is “the decision or sentence of law, given by a court of justice or 
other competent tribunal, as the result of proceedings instituted therein for 
the redress of an injury.” 3 Bl. Comin. 395. “Where a verdict, or the de- 
cision of the justice upon a trial with or without a jury, is rendered in favor 
of either party, the justice must render judgment against the adverse party 
in conformity thereto, with costs, except as is otherwise specially prescribed 
by law.” Code Civ. Proc. § 8u14. 

It appears from the return and amended return herein that the justice did, 
On the 18th of April, decide the case, and enter upon his minutes that judg- 
ment was rendered in favor of defendant, and against plaintiff, for $40.66 
damages, besides the costs of the action; and that on the same day he en- 
tered various items of costs, not adding thei up, however, which amounted 
in the aggregate to the sum of $3.50; and that on the next day, the 19th, 
be entered the figures for serving the summons and filing papers in the list 
of other items of costs, and added up and set down in the entry of costs the 
total or aggregate of all those items. When the justice rendered his decision, 
and made the entry of judgment on the 15th, the case was closed judicially, 
so far as he was concerned, and he had no authovity or power to alter, add 
to, or subtract from the same. Dauchy v. Brown, 41 Barb. 555. The re 
Spondent contends that the act of the justice on the 19th of April, wherein 
he determined and set down in the items of costs the fees for serving the sum- 
mons and for filing papers, and then added up the total of costs, was so imma- 
terial and slight that it should be disregarded as falling within the scope and 
intentions of section 3063 of Civil Procedure. This coutention cannot prevail 
as to the acts committed on the 19th, for the act of determining the items 
and amount of costs was judicial, and, except by consent of the parties, could 
not be performed on that day. It was not a technical error or defect, but 
one jurisdictional with the magistrate who did the act, and cannot be sus- 
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tained in law. Silvern. App. § 589. Nevertheless, it seems to me to be clearly 
established that an unauthorized act on the 19th cannot and should not ip- 
validate a proper and completed judicial act done on the 18th of April; hence 
that the judgment which he rendered on the last-named day in defendant's 
favor, and against the plaintiff, for damages, as by him entered, is walid, and 
should net be disturbed. Had he added up the costs he determined and en- 
tered on that day (the 18th), I think no question could well be raised as to 
the regularity or validity of the same; but, as it was, he did not do that until 
the day following, when his power to do so had lapsed. 

If I am correct in these views, this judgment should be affirmed as to the 
amount of damages recovered, but not as to the costs, for there was no valid 
judgment determined or entered on the 18th, as to the amount of costs which 
went into the judgment. The judgment herein for $40.66 damages should be 
affirmed, and reversed as to the costs, the sum of $7.95, and costs upon this 
appeal allowed to respondent for the sum of $10 only. Appellant, who paid 
the $7.95 costs, has an adequate remedy to recover back the same. 


Argued before HARDIN, P. J., and MERWIN and PARKER, JJ. 


Merrell, Ryel & Merrell, for appellant. 
C. S. Mereness, for respondent. 


HARDIN, P. J. It is contended by the appellant “that the justice 
never rendered any judgment until the 19th of April, 1893, and after 
the lapse of the four days after final submission, and after the cause 
had passed from his jurisdiction.” We think the facts stated in the 
return and amended return of the justice are opposed to this conten- 
tion of the appellant. The cause was tried on the 14th of April, 
1893, and submitted to the justice for decision; and, inasmuch as 
he was entitled to four days, the last day for the rendition of a judg- 
ment was the 18th day of April, 1893. On that day he made an entry 
as follows: 


“Judgment is hereby rendered in favor of defendant, and against plaintiff, 
for $40.66 damages, besides costs of the action. W. H. Eggleton, J. P.” 


In the amended return the justice certifies, viz.: 


“On April 18, 1893, I determined that the detendant was entitled to recover 
damages agaipst the plaintiff to the amount of $40.66, and so entered the 
same on my docket and on the minutes of the trial kept by me, besides the 
costs of the action; and on the same date, to wit, April 18, 183, I entered 
the items of costs which were to go in the judgment, as follows; * * ®° 
The item for serving Summons was first entered on the docket among the 
items of cost, April 19, 1893. I left the amount of costs untinished, in order 
to obtain from plaintiff's counsel the amount of witness and subpcena fees 
on the part of plaintiff, in order to include them in the judgment, being of 
the impression that they should be included in the judgment; and, not ob- 
taining the information desired from plaintiff's counsel in reference to said 
witness and subpoena fees, I thereupon, and on the 19th of April, 1893, fin- 
ished the item for filing papers by inserting 24 as the number of papers filed, 
aud $1.20 as the total for filing papers, and also at the same time entered 
among the items of cost the items for serving summous, $3.25, and immedi- 
ately footed up the costs, and arrived at the sum of $7.95 as the costs of 
the action included in the judgment, and arrived at the sum of $48.61 as the 
total amount of the judgment against the plaintiff.” 


When the justice, on the 18th, rendered a decision upon the merits, 
and made his entry of judgment for the amount of damages, a valid 
judgment was rendered against the plaintiff, and it was beyond the 
power of the justice to destroy the same by adding costs thereto on 
the following day. We think the facts in relation to the acts of the 
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justice bring the case within the rule laid down in Dauchy v. Browu, 
41 Barb. 555. In that case it was held that certain alterations did 
not make the judgment void; “that, being made after the time limited 
by statute for the justice to enter judgment and enter it in his docket, 
they were clearly void acts, as much as if they had been done by a 
stranger, and, being void, they could not affect the judgement.” We 
are entirely satisfied with the opinion of the court delivered by James 
C. Smith, J., and we think the authorities cited in the opinion fully 
sustain the conclusion reached. 

Appellant calls our attention to Putman vy. Van Allen, 46 Hun, 492. 
We think that case ditfers from the one before us. In that case the 
trial was before a jury, on October 1, 1885. In that case the justice 
did not write “Judgment” opposite the total items; and, upon the 
facts disclosed, it was held that his acts on the 5th of October were 
without authority, and that the judgment attempted to be entered on 
that day was clearly void, “as having been rendered, not forthwith 
after the verdict, * * * at atime when the justice had no right 
to enter a judgment.” In the course of the opinion delivered by 
Williams, J., he said: 

“This judgment appealed from was clearly void as having been rendered 
not forthwith after the verdict, but four days later, at a time when the jus- 


tice had no right to enter any judgment.” 


And that judge further said, in the course of his opinion, “that no 
judgment was rendered or entered October 1, 1885.” The case, there- 
fore, differs essentially from the one in hand. 

The principal question involved in this appeal is carefully discussed 
in the opinion of the learned county judge, and we are satisfied with 
the views he there expresses; and for the reasons therein stated, as 
well as upon the views we have already expressed, we are of the opin- 
ion that the action of the county court was proper. 

Judgment of the county court of Lewis county affirmed, with costs. 


All concur. 





(15 Mise. Rep. 359.) 
MAHER et al. v. GARRY et al. 


(Supreme Court, Special Term, New York County. January, 1896.) 


Contracts—ConsTRUCTION—COLLATERAL ORAL AGREEMENT. 
In an action to enjoin executors from rescinding an agreement between 


their testator and plaintiffs it appeared from the agreemeut that testator 
associated plaintiffs with him in business; that he left his capital invested, 
but reserved the right to withdraw it as he saw fit; that plaintiffs put 
in some capital, were to receive respective sums per week from the protits, 
and an interest in the business after testator’s capital had been with- 
drawn; and that testator, or his executors. might rescind the agreement at 
any time before testator’s capital was all withdrawn. The testimony 
showed that plaintiffs willingly relied on testator’s judgment in rescind- 
ing, but objected to the power being extended to bis executors: that tes- 
tator thereupon agreed to annex a codicil to his will directing his ex- 
ecutors to continue the business: that such codicil was annexed, and, 
later, revoked. //e/d, that plaintitfs, by giving to testator absolute power 
to rescind during his lifetime, left it to his judgment to prevent after his 
death the doing of a thing which he might do in life, and therefore the 


executors had authority to rescind. 
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Action by John Francis Maher and Patrick J. Molohan against 
Della Garry and others, executors of Thomas Garry, deceased, to 
enjoin them from rescinding a partnership agreement made be- 
tween their testator and plaintiffs. Judgment for defendants. 


Dill, Seymour & Kellogg, for plaintiffs. 
Guggenheimer, Untermyer & Marshall, for defendants. 


RUSSELL, J. This action is brought, not to reform a written 
contract of partnership or joint enterprise, but for injunctive re- 
lief against the executors of the deceased associate, based upon a 
claim of a right to continue the joint business, derived from an 
oral agreement collateral to and cotemporaneous with a written 
agreement of partnership or joint enterprise. The deceased, 
Thomas Garry, was the owner of a store business in Grand street, 
New York City, and desired to retire from active participation in it. 
He associates with him in the continuance of the business two 
of his former employés, by agreement made May 14, 1892. By the 
agreement he leaves in his capital, $151,327.45, which he has the 
right to withdraw, with interest thereon at 6 per cent. per annum, 
at any time he sees fit. The plaintiffs contributed $8,000 to the 
capital and Maher had the right to withdraw $33 per week and 
Molohan $18 per week, and had no further interest in the business 
or profits until the capital of Garry was withdrawn. By the elev- 
enth section of the agreement, Garry, or his executors, administra- 
tors, successors, or assigns, had at any time the power to ter- 
minate, rescind, and annul the agreement, free from all claims 
for damages, on paying to the parties of the second part the $8,000 
and interest. Garry, until his capital was repaid, was the sole 
owner of the business and the assets, and might at will alter anv 
previous part of the agreement; but upon the withdrawal of the 
full amount of his capital the agreement should be binding on him. 
Upon the withdrawal of such capital Garry was to assign one-fifth 
of the business and assets to each of the plaintiffs; but might, by 
his election, continue the business for five years, with an option of 
another term of five years, either by general or special partner- 
ship. 

The evidence in the case as to the collateral agreement shows 
that at the time the agreement was read to the plaintiffs, and be- 
fore signing, they objected to the eleventh section, conferring the 
power to cancel, saying to Garry that they were willing to trust 
him, and sign it, but, as he was liable to die, they did not know 
what his executors would do, and what position they would be 
then placed in; but they withdrew the objection upon Garry's 
stating that he would add a codicil to his will directing his exec- 
utors to conform to the agreement, and have the business continued, 
provided the plaintiffs complied with the contract. Garry died 
in May, 1894, having withdrawn of his capital the sum of about 
$78,000, and his executors had withdrawn at the time of the trial 
enough more to leave only about $60,000 of Garry's capital in the 
business. In April, 1895, the executors served upon the plaintiffs 
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notice that they elected to cancel and withdraw the remaining cap- 
ital, and offered to pay the plaintiffs the amount of their contribu- 
tion of $8,000 and interest. The plaintiffs rejected the offer, and 
brought this injunctive suit, claiming that during the three years 
of their management of the business it has been a profitable one, 
and that, through the force of the written agreement and the oral 
collateral promise, they have acquired the right to continue it so 
that the business may pay the remaining Garry capital with in- 
terest, and that thus thev may acquire a two-fifths interest in the 
property, with the contingent partnership privileges set forth in 
detail in the written agreement. If the agreement is now rescinded 
the plaintiffs will only receive the capital they put in, with in- 
terest, and retain the sums concurrently paid or allowed to them 
for services out of the business. In that event, their loss would 
be the amount of profit earned by their management of their busi- 
ness, they being indemnified for the capital which they put in, and, 
to a certain amount, for their labor in the continuance of the busi- 
Ness. 

It is very apparent, both from the terms of the agreement itself 
and from the conversation between the parties at the time of the 
execution of that agreement, that the testator intended to own and 
control the property and business absolutely until his capital was 
withdrawn, and to have the power to withdraw from the arrange- 
ment and to resume possession at any time that he saw fit, without 
being obliged to give a legal excuse therefor, as he was trying an 
experiment in placing these two voung men in the control of his 
business; an experiment from which he might wish to retire in 
case of unskillful management, or such a change in the business 
affairs at that location as might render a continuance unprofitable 
or hazardous. It is also apparent from the agreement and the 
conversation that the plaintiffs saw that they had nothing to lose, 
and were very willing to trust to the judgment, discretion, and 
good will of the testator in offering them the management of the 
business, by which they might within a few years acquire a very 
Valuable interest in it. Upon this footing and understanding the 
parties made their written contract. In no event were the plain- 
tiffs to have any interest in the property until, by the continuance 
of the business in the uncertain future, that business had freed it- 
self from the burden of the capital which started it by the aceumn- 
lated profits; and until that time should come the testator might 
terminate the arrangement, indemnifyving the plaintiffs in sums 
fixed for their capital advanced and services performed. This was 
not only the scheme of the contract, but it was plainly and under- 
standingly expressed in the instrument itself, so that the plaintiffs 
fully understood its scope and cifect. To now interpose an oral 
agreement, made cotemporaneously with the signing, which would 
render the testator’s rights, which were expressly provided should 
be carried over to his executors, ineffective, and to destroy that 
power of cancellation which was definitely provided for, would 
have the effect of nullifying the written agreement, and impair- 
ing the purpose and power which that agreement expressly stated 
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and conveyed. This case, therefore, does not present the situation 
of a general oral agreement, a part of which is, by its terms, com- 
mitted to writing and signed, and the other part left unexecuted by 
any written document; but rather that of an agreement full and 
complete in all its parts, and signed by the parties, as containing 
‘the agreement. 

Nor can fraud be predicated of the action of the testator or his 
executors by their insistence upon the legal rights fixed by that 
agreement. It may have surprised the plaintiffs that the testator 
and the executors should act as they did, and by the action of the 
testator in making a codicil to his will of the character he did, and 
then revoking it, that the executors should terminate a business 
alleged to be profitable. Their surprise and disappointment do not 
impose upon the other parties the charge of fraud, for the contin- 
gency was one which they knew might occur when they executed 
the agreement under the circumstances they did. 

There is another view of this case which may be taken without 
treating the alleged agreement as an attempt to modify the legal 
effect of the written agreement, and which is satisfactory as re 
conciling the conversation with the agreement itself. The plain- 
tiffs concededly gave to the testator the absolute power to cancel 
during his lifetime. The trust which they reposed in his willing- 
ness to deal justly with them was fully as great as that which they 
would be expected to place in him if they placed a moral reliance 
upon his executing a favorable provision in his will. They were 
willing to trust him at the same time not to exercise unjustly the 
power to cancel, and also to incorporate a provision in his will 
continuing the business. Both acts had to be performed in his 
lifetime; both acts were left, not only to his sense of justice, but 
to his possible perception of the danger of continuing a business 
decreasing in value or increasing in risk in times of financial dis- 
tress, so that he might provide for himself, or for his estate when 
he could no longer supervise it, against the perils of the future. 
So considered, the whole transaction at the time of the signing of 
the instrument was consistent with the purposes and intentions 
of the parties, and it is the most reasonable supposition that the 
plaintiffs relied upon his willingness to allow the business to con- 
tinue after death, if in his judgment it should likely be safe to do 
so, rather than upon a legal obligation to prevent after his death 
the doing of a thing which he might do in life, and which legal 
obligation was nowhere incorporated into the lengthy and expres- 
sive instrument which contained the agreement of the parties. 
From these views it follows that judgment must be rendered in 
favor of the defendants dismissing the complaint, with costs. 
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BAUER et al. v. GRIBBEL et al. 
(Supreme Court, Appellate Division, Second Department. February 18, 1896.) 


CoVENANTS--BUILDING RESTRICTION. 

Where the owners of contiguous city lots hold subject to a covenant 
forbidding the erection thereon of any building, in the first instance, less 
than two stories high, and less than 12 feet from the street line, one may 
restrain the other from erecting on a part of his lot a building of the 
prohibited character, and less than 12 feet from the street line, though 
there be on such lot at the time a building which complies with the cov- 
enant. 


Appeal from special term. 


Action by Barbara Bauer and another against William S. Gribbel and an- 
other to restrain the erection of a building on a lot belonging to defendants, 
The parties are the owners of two contiguous city lots, which they severally 
hold subject to a covenant in their respective deeds prohibiting the erection 
on said lots, or any part thereof, of any building, in the tirst instance, less 
than two stories in height, and less than 12 feet from the line of the street 
in front thereof, on each of which lots was standing at the time they acquired 
the property a two-story dwelling house, not less than 12 feet from the street 
line. Defendants having begun the erection, on a part of their lot of a one- 
story store building, less than 12 feet from the front line of the lot, plaintiffs 
brought this action to restrain the erection of such building. From an order 
continuing a temporary injunction unti] tinal hearing, defendants appeal. Af- 
firmed. 


Argued before BROWN ,P.J., and PRATT, CULLEN, BARTLETT, 
and HATCH, JJ. 


Jay S. Jones, for appellants. 
Edward R. Vollmer, for respondents. 


BROWN, P. J. The appellants and respondents are the owners 
of adjoining property on the northerly side of Arlington avenue, in 
the city of Brooklyn. The commo: source of title was one Edward 
F. Linton, who conveyed the property to one Anna M. Beach. The 
deed to said Beach contained the following covenant: 

“The party of the second part, for herself, her heirs and assigns, hereby 
expressly covenants that the first building or buildings erected on said lots, 
or on either, any, or all of them, or on any part of either or all of said lots, 
shall be not less than two stories in height, and that the front Iine of such 


building or buildings shall be set back at least twelve feet from the line of the 
street fronting the same.” 


The said Anna M. Beach conveyed to the appellants and respond- 
ents the lots of land now owned by them, respectively; and such con- 
veyances were made subject to the restriction aforesaid as to the 
building line, and the buildings to be erected upon the lots conveyed. 
Prior to the commencement of this action there were upon each of 
the lots aforesaid dwelling houses, which had been erected in full 
compliance with the covenant aforesaid, the front line of which was 
12 feet from the street line. Between the west side of the appellants’ 
house and the west line of their lot there was a vacant space of about 
13 feet, upon which the appellants have commenced the erection of a 
one-story building, which projects 7 or § feet in front of the dwellings. 
The original injunction restrained the appellants from continuing 
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the erection of this building, and the order appealed from continued 
such injunction until the final judgment in the action. 

We are of the opinion that the order should be affirmed upon the 
merits. The meaning and intent of the covenant is plain. It forbids 
the erection of any building on the lots, or any part of them, in the 
first instance, unless such building is at least two stories in height, 
and is set back 12 feet from the street line. One evident purpose of 
the covenant was to establish a building line, and the restriction in 
this respect applied to every foot of the land conveyed. The appel- 
lants argue that this construction would prevent the erection of an 
outbuilding in the rear of the lots. Such a building would clearly 
be within the letter of the covenant, but it would not necessarily 
follow that a court of equity would specifically enforce the covenant 
against such a structure. Whether it would or not would depend 
upon the circumstances of each case. Conger v. Railroad Co., 120 
N. Y. 29, 23 N. E. 983. The covenant must have a reasonable con- 
struction and one which will carry out the evident intent of the 
parties. I do not think it would prevent the construction of a one 
story extension in the rear of a dwelling house that in other respects 
complied with its terms, and possibly it would not prevent the con- 
struction of a one-story wing on the side of a two-story house. But 
the building in process of construction extends beyond the building 
line, and infringes upon the 12-foot space, and in this respect it is a 
substantial and material violation of the covenant. 

The order must be affirmed, with $10 costs and disbursements. Al! 
concur. 





GENET v. PRESIDENT, ETC., OF DELAWARE & H. C. CO. 
(Supreme Court, Appellate Division, First Department. February 7, 1896.) 


REFERENCE— WITHDRAWING SUBMIBSION. 

A cause pending before a referee was submitted on March 19th. The 
documentary evidence was soon after withdrawn for use in the trial of 
anotber action between the same parties, and was not returned to the 
referee until October 17th. On July 2d, meanwhile, defendant moved be~ 
fore the referee to reopen the cause, and put in evidence the judsment 
rendered in such other action, which motion was pending and unde 
terwined on December 3d following, when plaintiff served notice of ber 
election to terminate the reference, on the ground that the referee's re 
port had not been tiled or delivered within 60 days after final sulbmission 
of the cause. Code Civ. Proc. § 1019. Held that, at the time when plain- 
tiff’s notice was served, the cause had not been finally submitted to the 
referee. 

Appeal from special term, New York county. 

Action by Augusta G. Genet against the president, manager. and 
oompany of the Delaware & Hudson Canal Company, for damages 
on contract. The cause was referred, and was submitted to the 
referee, March 19, 1895. Pending the trial before the referee, 
plaintiff began an action against the defendant herein, in the su- 
perior court, based on the same contract involved in this action. 
and raising an issue identical with that pending before the referee, 
on the trial of which second action documents and exhibits in evi- 
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dence before the referee were borrowed from him by both parties, 
and offered in evidence therein, and not finally returned to him 
until October 17, 1895. That action resulted in a judgment, July 
2, 1895, in favor of defendant, who thereupon moved the referee to 
reopen the case, and to put in evidence the judgment of the su- 
perior court, which motion has not yet been decided. December 3, 
1895, plaintiff served notice on defendant’s attorney that she elected 
to end the reference. From an order appointing a new referee, on 
motion of plaintiff, supported and opposed by affidavits setting up, 
with other matters, the foregoing facts, defendant appeals. Re- 
versed. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, JJ. 


F, Walling, for appellant. 
Geo. C. Genet, for respondent. 


PER CURIAM. We are of opinion, upon the facts as they ap- 
pear in the affidavits, that, at the time when the plaintiff gave her 
notice electing to terminate the reference, the cause was not finally 
submitted to the referee, within the meaning of section 1019 of 
the Code of Civil Procedure.’ 

The order should be reversed, with $10 costs and disbursements, 
and the motion denied, with $10 costs. 


—— 


(15 Misc. Rep. 300.) 
DADIRRIAN vy. THEODORIAN. 


(Supreme Court, Special Term, Kings County. July, 1895.) 


TRADE-MaARK8—DESCRIPTIVE WonrpDs IN FOREIGN LANGUAGE. 

The word “Matzoon.” though in the Armenian language a descriptive 
term meaning “fermented milk,’ will be protected as a trade-mark of one 
Who has used it for many years as the designation of his preparation of 
fermented milk. 


_ Action by Markar G. Dadirrian against Z. K. Theodorian to en- 
join the infringement of plaintiff’s trade-mark by defendant. Judg- 
ment for plaintiff. 


Betts, Hyde & Betts, for plaintiff. 
Foster L. Backus, for defendant. 


BARTLETT, J. The equities of this case are plainly with the 
plaintiff. The evidence leaves no doubt in my mind that the de 
fendant's desire to use the word “Matzoon” on his goods is due to 
the trade meaning which that word has acquired through the ef- 
forts of the plaintiff, and not at all to the descriptive character 
of the term. Indeed, until the plaintiff's use of it, it had no de- 


'Code Civ. Proc. § 1019, provides that the report of the referee must be 
filed witb the clerk, or delivered to the attorney of one of the parties, within 
0 days from the time of final submission, and otherwise either party may, 
by notice, elect to end the reference. 
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scriptive character which anybody in this country could compre 
hend except the few hundreds of persons here who were acquainted 
with the Armenian language. To every one else it was a fanciful 
or arbitrary designation, without any meaning of its own. The 
plaintiff, by attaching it to his preparation of fermented milk, has, 
after many years of labor, given it a signification which is now well 
understood by the trade and the public, and the defendant, by 
marking his compound in the same way, seeks to avail himself of 
the benefit of the plaintiff’s industry. The resemblance between 
his labels and those of the plaintiff satisfies me that the defendant 
must have intended to induce purchasers to buy his preparation 
under the impression that it was the preparation of the plaintiff; 
and, under such circumstances, the plaintiff should be protected, 
unless there is some rule of law which stands in the way. As- 
sociation v. Piza, 24 Fed. 149. 

The rule invoked by the defendant is that a word is incapable 
of exclusive appropriation as a trade-mark which was originally 
descriptive of the article to which it is applied, or which has be- 
come incorporated into the English language, so as to be recog- 
nized as descriptive of the article. “Matzoon,” he contends, is the 
Armenian name for fermented milk, not only in the semi-solid form 
in which it is most generally made, but also in the less commun 
liquid form. He claims that this term is properly descriptive of 
the liquid form in Armenia, and in this country among those ac- 
quainted with the Armenian tongue, and hence that no one can 
acquire an exclusive right to use it as a trade-mark here. The 
word “maadzoon” seems most nearly to represent in English the 
sound of the name which Armenians give to the semi-solid or cus- 
tard-like preparation of fermented milk made in Turkey. There 
is a conflict of evidence as to the application of this term to the 
same substance when liquified. The fact seems to be that when 
reduced to the liquid state, either intentionally or by shaking in 
the process of transportation, it is still denominated “maadzoon” 
in some districts, while in others it is then called “taan.” When 
the plaintiff came to put his liquid preparation upon the market in 
this country, he adopted as its designation an inaccurate trans- 
literation of the name most commonly applied by Armenians to 
the semi-sold product. “Matzoon” does not correctly indicate the 
lettering of the Armenian word or its sound, to judge from the tes- 
timony of the numerous Armenian witnesses in this case. There 
is probably sufficient resemblance in the sound, however, to sig: 
nify to Armenians that the preparation was some sort of ‘fermented 
milk. But I do not think that such a term can properly be re 
garded as descriptive in this country. It would be absolutely 
meaningless to all but a little group of Armenians in the millions 
of inhabitants of the United States. It would bé equally meaning- 
less in most of Europe. A Choctaw word would signify just as 
much. To the medical profession, among whom the plaintiff sought 
approval for his product, and to the drug trade, the name “mat- 
zoon” was practically an arbitrary or fanciful designation. It was 
not incorporated into the English language. It was derived from 
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a language hardly known here, and to the vast majority of our 
people it meant nothing. Hence the rule upon which the defendant 
relies has no application here. 

There must be judgment for the plaintiff in accordance with the 
findings proposed in his behalf, as modified and signed. The in- 
junction, however, will not go to the extent of forbidding the use 
of the picture of Mt. Ararat and the ark. Such a picture appears 
to have been a symbol of things Armenian long before the plaintiff 
contrived his trade-mark. 

Ordered accordingly. 


(lo Misc. Rep. 827; 2 N, ¥. Aun. Cas. 333.) 
HALLAHAN v. WEBBER et al. 


(Supreme Court, Special Term, New York Couuty. December, 1895.) 


1, Sate—Rescisston BY SELLER— WAIVER. 

The right of a seller to rescind’ on the ground that she was induced to 
make the sale by false representations of the buyer that he was solvent is 
not waived by delay in exercising it, where it appears that, 17 days after 
the buyer had made an assignment for benefit of creditors, a meeting of 
the creditors was held, which the seller attended, but at which nothing 
Was accomplished; that afterwards the seller lnquired at the oftice of 
the assignee’s counsel how the affairs of the estate stood, and what divi- 
dend might be expected, and about a month Jater, after the assiynee had 
sold the goods, served notice of an election to rescind the sale and to re- 
cover the purchase money from the assignee. 


2. SAMF—SALE BY GENERAL ASSIGNEE OF BUYER. 
The right of a seller to rescind after an assignment by the buyer is not 
affected by the fact that the assignee has sold the goods, where the seller 
dves not seek to recover the gvods, but only the proceeds. 


Action by Catharine A. Hallahan, as administratrix, against 
George G. Webber and another, as assignee, to recover the pro- 
ceeds of property purchased from plaintiff by defendant Webber, 
on the ground that the purchase was induced by false representa- 
tions of Webber as to his solvency. 


Theodore H. Friend, for plaintiff. 
Benjamin H. Bayliss, for defendants. 


BEEKMAN, J. I think it quite clear that the representations 
Which were made by the defendant Webber to the plaintiff in or- 
der to induce the sale of the property in question were false, and 
that the plaintiff would not have parted with her goods, if she had 
not relied upon them, and believed them to be true. It is per- 
fectly plain that, at the time of the purchase by him from the plain- 
tif, Webber's indebtedness largely exceeded his assets, and that 
he was in failing circumstances. His statements to the plaintiff, 
however, were of such a character as to justify a belief on her 
part that he was entirely solvent, was doing a prosperous business, 
and would be able to meet the notes, which he induced her to take 
for the property, upon their maturity. The evidence was at least 
abundantly sufficient to justify a rescission of the contract. Hun- 
mond v. Pennock, 61 N. Y. 145. 
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The only point in the case which really invites discussion is the 
question whether the plaintiff, with knowledge of the fraud which 
had been practiced upon her, acquiesced in the transaction, and 
thereby made her election not to rescind the same. The facts re 
lied upon by the defendant in support of the affirmative of this prop- 
osition are that on April 9, 1894, some 17 days after he had made 
a general assignment for the benefit of his creditors, he called a 
creditors’ meeting, at which the plaintiff was present. A propo- 
sition was submitted on the part of the defendant Webber for a 
settlement of his indebtedness on the basis of 50 cents on the dol- 
lar, for which his notes were to be given. The plaintiff objected 
to this, and the offer received no further consideration. Nothing 
further appears to have been said by her at this meeting, but after 
it was over, according to the testimony of one of the creditors, 
the plaintiff stated to him “that she could break up this whole 
assignment, in her opinion, if she desired to do so. She said she 
did not know whether she should or not.” It also appears that at 
some time between the last-mentioned date and the 10th dav of 
July, following, the plaintiff called at the office of the counsel of the 
assignee for the purpose of inquiring how the affairs of the assigned 
estate stood, and what dividend or settlement might be expected, 
and was informed by the counsel that he did not know. Nothing 
further seems to have taken place at the interview, bevond com- 
plaints on the part of the plaintiff that the defendant Webber had 
treated her badly in the matter. It also appears that. at the meet- 
ing of the creditors above referred to, it was stated by the as- 
signee that unless some arrangement were made the assigned prop- 
erty would be sold at public auction very shortly. On the 28th 
day of April, 1894, such a sale was had of the assigned property, 
including that which had been sold by the plaintiff to said de 
fendant Webber. The usual notices required by law were given, 
but the plaintiff claims that she was absent from the city at the 
time, and had no actual knowledge of the fact. On the 10th day 
of July the counsel for the plaintiff notified the defendants that 
the plaintiff elected to rescind the sale, and at the same time he 
tendered the notes which had been given to her for the purchase 
money, and demanded the return of the property, which was re 
fused, and thereupon this action was brought. It is contended on 
the part of the defendants that all of these acts on the part of the 
plaintiff, and the lapse of time between the discovery by her of 
the alleged fraud and the date when she attempted to rescind the 
sale, evidenced an acquiescence on her part in the sale, which was, 
in itself, an election not to rescind. 

The law is well settled that, where a contract is tainted with 
fraud in its inception, the defrauded party, upon the discovery 
of the deceit, has an election either to stand on the contract, or 
to rescind it, and that such election must be exercised within a 
reasonable time thereafter. It is true that in many cases it is 
stated that the election must be made promptly, or as soon as prac- 
ticable, after the discovery of the fraud. The reason for such a 
rule is that others shall not be prejudiced or misled by the appear- 
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ance of ownership with which the vendor has invested the other 
party, when a prompt disaflirmance of the sale, upon discovery 
of the fraud affecting it, would have prevented any such injury. 
Whether or not a rescission for fraud has been prompt and timely 
must therefore be determined in the light of the reason which gives 
life to the rule, and in each case will depend upon the peculiar facts 
and circumstances of such case; and where it is apparent that the 
delay has not been unreasonable, and that the rights of others have 
not been affected or jeopardized by it, it cannot be said that the 
right to rescind is gone because the person having it did not ex- 
ercise it immediately upon his discovery of the facts upon which 
the right rested. A waiver of the right to rescind, or an election 
not to rescind, is either a matter of express declaration, or, as is 
more frequently the case, arises as a matter of necessary inference 
from the acts or conduct of the person against whom it is asserted. 
Where, after the discovery of the fraud, the person claiming the 
right to rescind continues to deal with the property as if he were 
the owner, and does acts which are consistent only with an affirma- 
tion of the transaction attacked, he must be held to have elected 
not to rescind. The whole doctrine on this subject is most satis- 
factorily and clearly expressed in the case of Clough v. Railway 
Co. L. R. 7 Exch. 26, where the court, in referring to cases of 
rescission of contracts for fraud, says: 

“In such cases the question is, has the person on whom the fraud was 
practiced, having notice of the fraud, elected not to avoid the contract? or 
has he elected to avoid it? or has he made no election? We think that. so 
long as he has made no election, he retains the right to determine it either 
way, subject to this: that if in the interval, whilst he is deliberating, an inno- 
cent third party has acquired an interest in the property, or if, in consequence 
of his delay, the position, even of the wrongdoer, is affected, it will preclude 
him from exercising his right to rescind. And lapse of time without rescind- 
ing will furnish evidence that he has determined to affirm the contract, and, 


When the lapse of time is great, it probably would, in practice, be treated as 
conclusive evidence to show that he bas so determined.” 


This is not inconsistent with any of the decisions of the courts 
of this state, and is so accordant with reason and justice as to com- 
mend itself for adoption. 

I do not think that the matters relied upon by the defendants in 
support of their contention Justify the conclusion that the plaintiff 
had lost her right to rescind the sale at the time when she mani- 
fested her election so to do. Her presence at the creditors’ meet- 
ing, where her attitude was that of dissent, certainly did not in- 
Volve any dealing on her part with the defendant Webber, or with 
the assignee, from which it might clearly be inferred that she 
elected not to rescind the sale. Nor does it appear that the out- 
come of the meeting, in its relation to the defendant Webber, or 
to the assignee and creditors, would have been any different if the 
plaintiff had then and there declared her intention to rescind. In- 
deed, at no time during the three months which intervened be- 
tween the date of the assignment and the time when the plaintiff 
manifested her election, were any acts done by either of the de- 
fendants which would not have been done if the plaintiff had ex- 
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pressed her purpose at an earlier date, save, possibly, the sale of 
the property by the assignee. The conversation between the plain- 
tiff and one of the creditors, which took place after the meeting had 
adjourned, was evidence of nothing except that the plaintiff was 
then aware of the fraud which had been practiced upon her, but 
had not as yet determined whether she would attack the transac- 
tion on that ground or not. The inquiry made by her, at a sub- 
sequent period, of the counsel for the assignee, was for information 
in regard to the assigned estate, and the prospects of a dividend, 
which, of itself, was not evidence of acquiescence in the sale, but 
was probably sought by the plaintiff in order to enable her to come 
to a final determination as to the course which she should pursue. 
This, under the circumstances, was not at all unreasonable, and 
the plaintiff should not be prejudiced by reason of an inquiry which 
had a legitimate bearing upon the question whether it was to her 
interest to rescind the sale or not, and which did not mislead any 
one. 

We have, therefore, left to consider, only the effect of the sale 
of the property at public auction by the assignee. In the first 
place, it is to be remembered that the latter was not a bona fide 
purchaser for value, and could not have held the original property 
against the plaintiff. The mere fact, therefore, of the sale by him 
under the circumstances, has not placed him at a disadvantage, in 
view of the fact that the plaintiff does not and could not claim, 
as against him, more than the proceeds of such sale. She is not 
asserting title as against any of the purchasers from him, nor is 
she seeking to fasten any liability upon him which is greater or 
more prejudicial than if he still retained the property in his hands. 
While it was in his hands it was still held by him for her benefit, 
upon her election to rescind the transaction with the defendant 
Webber; and her election after the sale gave effect to the rescis 
sion, so far as the assignee is concerned, only in respect to the 
proceeds in his hands. There has been simply a change in the form 
of the property. The proceeds of the sale took its place, and, in 
the hands of the assignee, were impressed with the same condi- 
tions, and equity requires that they should be applied and dealt 
with accordingly. Refining Co. v. Fancher, 145 N. Y. 552, 40 N. 
E. 206. Ido not think, therefore, that either the action or inaction 
of the plaintiff during the period which intervened between the 
making of the assignment and the election by her to rescind the 
sale affords grounds from which it can be properly inferred that 
she elected to aflirm the sale, or which made the assertion of her 
right to rescind, at the time when it was exercised, either inequi- 
table or unjust. The contention that she did not make a suft- 
cient tender of all that she had received from the defendant Web- 
ber upon the original sale is not established by the evidence. The 
entire purchase money was included in the 19 notes made and de 
livered by him to her. The cash which he paid at the same time 
Was given on account of previous sales made by him of other prop- 
erty of the plaintiff, which he had sold for her as her agent. Even 
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the tender of the notes, although made, was unnecessary. Nichols 
v. Michael, 23 N. Y. 264-272; Gould v. Bank, 86 N. Y. 75-82. 

For the reasons which have been stated, the plaintiff is therefore 
entitled to recover from the assignee the proceeds realized by him 
upon the sale of so much of the property of the plaintiff as came 
into his hands, from which, however, should be deducted a pro rata 
proportion of the expenses of the sale. In respect to so much of 
the property as cannot be identified in its converted form, the 
value of the same must be ascertained as of the date of the as- 
signment, and judgment therefor awarded against the defendant 
Webber. Costs are allowed to the plaintiff, and, as a reference 
will be necessary before final judgment can be awarded, notice of 
settlement of the interlocutory judgment must be given. Ordered 
accordingly. 





(15 Mise. Rep. 333.) 
PEOPLE ex rel. LEERBURGER v. MUTUAL RESERVE FUND LIFE 
ASS’N. 


(Supreme Court, Special Term, New York County. December, 1895.) 


MoutvaL BENEFIT INSURANCE—FORFEITURE OF MEMBERSHIP—WAIVER. 

A mutual benefit association, certificates of membership in which were 
issued subject to the condition that they should be void in case payments 
were not made on or before the day fixed therefor, sent to one H., who 
was designated by a member, under the rules of the association, to re- 
ceive notices, a printed notice, on April 1, 1895, that such member's 
annual dues would be due on May 29th following, and called attention to 
the necessity of payment in order tu avoid forfeiture. H. had been ac- 
customed to pay dues and assessinents for the member as they matured, 
but he neglected to pay the dues for May 29, 1895. On June 4th the 
secretary of the association wrote the member, asking whether bis dues 
had been paid, and stating that if they had not his membership was for- 
feited, and could be reinstated only on application to the executive com- 
mittee. On the receipt of the letter, H. sent to the association his check 
for the amount of dues. The check was received, and deposited in bank 
by the association. On June Ist a wortuary call was made on the mem- 
ber, the notice of which stated that it should not be held to waive any 
forfeiture caused by noupayment of auy previous sum. On June 14th 
the secretary of the association wrote the member that his certificate 
had lapsed, and could only be reinstated on application. On June 21st 
he again wrote, referring to the previous letter, and inclosing a blank 
form of application for reinstatement. The member refused to sign the 
application beenuse of the recital that bis membership hid expired. 
During all this time the dues which had been paid after the forfeiture 
were held by the association subject to the order of the member in case 
he did not apply for reinstatement. fir/d, that the forfeiture of membership 
Was not waived by the associution. 


Application by Simon Leerburger for a peremptory writ of man- 
damus to compel the Mutual Reserve Fund Life Association to rein- 
state relator as a member of said association. Denied. 

Samuel H. Guggenheimer (Otto Horwitz, of counsel), for relator. 

George Burnham, Jr. (W. T. B. Milliken, of counsel), for re- 
spondent. 


BEEKMAN, J. The respondent is a membership corporation, 
carrying on a business of life insurance upon the co-operative or 
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assessment plan, and the relator was and claims still to be a mem- 
ber of the same. The respective rights and duties of the members 
and the corporation are found in the constitution or by-laws of the 
association, the application for membership, and the certificate of 
membership or policy of insurance issued by the respondent to its 
members. The constitution or by-laws are adopted by the mem- 
bers, and are subject to change by them at meetings provided for 
in the constitution. At such meetings they also elect the board of 
directors. ‘They thus, in the first instance, exercise full legisla- 
tive powers in the direction of the affairs of the corporation. On 
the Ist day of June, 1883, the relator was duly admitted to men- 
bership, and a written certificate of such membership was duly 
issued to him. On or about the 22d day of June, 1885, this cer- 
tificate was surrendered, and another one issued in its place, and 
this was repeated from time to time until on or about January 12, 
1891, when the last certificate, and the one under which the relator 
now asserts his claim, was duly issued to him. By such certificate 
it was, among other things, provided that the Mutual Reserve Fund 
Life Association received Simon Leerburger as a member of the 
association, and upon the condition of the payment by him of the 
dues for expenses, to be paid on or before the 29th day of May 
of every year during the continuance of his membership, and also 
upon the further condition of the payment of all mortuary pre 
miums within 30 days from the first week day of the months of Feb- 
ruary, April, June, August, October, and December of each and 
every year, there should be payable to Siegmund Harris (creditor), 
as his interest may appear, one-half, and to Albert Harris (creditor), 
as his interest may appear, one-half, if living at the time of the 
death of said member, otherwise to the legal representatives of 
said beneficiaries, the sum of $5,000, within 90 days after acceptance 
of satisfactory evidence to said association of the death of said 
member. It was also provided that no personal liability was in- 
curred by the member in respect to any of such payments, and that 
the continuance of the certificate, or “policv of insurance.” as it is 
sometimes called, and all payments by the members holding the 
same, are voluntary, at the option of the member, to continue only 
so long as he may desire to keep the certificate or policy in force, 
but that a failure to make such payments will terminate the con- 
tract; and the contract is, in express terms, defined to be a bi- 
monthly term contract, renewable at the option of the member, 
before expiration, upon payment of the dues and mortuary pre 
miums at the times and in the manner therein provided. It is also 
further specified that the certificate or policy of insurance is is- 
sued and accepted subject to the express condition that if any 
of the payments stipulated in said contracts shall not be paid on 
or before the day of the date as therein provided, then the consid- 
eration thereof shall be deemed to have failed, and the certificate 
or policy shall be null and void, and all payments made thereon 
shall be forfeited to the association. The constitution provides, 
among other things, that if any of the conditions or provisions 
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of the certificate of membership or constitution or by-laws are vio- 


lated by a member, then, and in every such case, such member- 
ship sha]] at once cease and determine, and the certificate shall be 
null and void, and all payments made thereon forfeited to the as- 
sociation. 

In the case at bar the amount of the annual dues to be paid by 
the relator as a condition of the continuance of his membership 
and insurance was fixed at the sum of $10, and should have been 
paid by him on or before the 29th day of May, 1895. This, how- 
ever, he failed to do, for reasons which will be hereafter stated, and, 
the respondent refusing to recognize him any longer as a member, 
he now applies to this court for a peremptory writ of mandamus, 
in the first instance, to compel the respondent to restore him to 
his rights of membership, upon the claim that there has been a 
waiver by it of the forfeiture. The attorney for the respondent 
read upon the hearing affidavits which, to some extent at least, 
put in issue some of the facts set forth in the moving papers; and 
as the relator, notwithstanding, proceeded to argue his case in 
support of his application for a peremptory writ, all of the facts 
which are contained in the answering papers of the respondent must 
be taken as true. People v. New York Law School, 68 Hun, 118, 
22 N. Y. Supp. 663, and cases there cited. It appears that, in 
accordance with the custom of the respondent, a printed notice 
was sent by it to the relator on or about the Ist day of April last, 
informing him that the annual dues on his policy, amounting to 
$10, were payable on the 29th day of May, 1895, “without grace,” 
at the office of the association. The circular also contained these 
statements: 

“Prompt remittance is requisite in order that your protection may be con- 
tinued. The dues stated above should not be confounded with the mortuary 
payments. The payment of the one is equally as important as the payment 
of the other. If the same is not paid within the time stated, the policy and 
all the payments thereon will become forfeited and void, and your member- 
ship with the association will expire, with all rights thereunder. The send- 


ing of this notice or acceptance of above dues shall not be held to waive any 
forfeiture or expiry caused by nonpayment ot auy previous sum, when due, 


‘under said certificate or policy.” 


And immediately following the subscription of the circular by 
the secretary of the association appears in heavily printed capitals 
the following: 

“The above amount must be paid on or before May 29th, 1895.” 


It will thus be seen that the relator had substantially two months’ 
previous notice of the maturity of his annual dues, accompanied by 
statements from the respondent pointedly calling his attention to 
the necessity of paying the same on the day specified, in order to 
avoid a forfeiture of his membership and policy. Under the rules 
and regulations of the association, members were authorized to 
designate persons to whom all notices or other communications in- 
tended for them might be addressed, and for that purpose the re- 
lator designated one Siegmund Harris, who was his son-in-law. 
The circular above referred to was accordingly forwarded to Mr. 
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Harris, and was received by him, and it had been his practice to 
take charge of such matters, and to pay for the relator the annual 
dues and mortuary calls as the same matured. He neglected this, 
however, in the case of the dues which were payable on the 29th 
day of May, 1895. The explanation given by him for his default 
is that he had just moved his business, and was so engrossed in 
superintending the removal and arrangement of his new stock that 
the matter slipped his mind until the 6th day of June. Upon this 
state of facts it is perfectly plain that the policy was forfeited, and 
the membership of the relator had come to an end. The continu- 
unce of the contract between the parties was in express terms con- 
ditional upon the exact and timely performance by the relator of 
the obligations assumed by him, and his failure to perform them 
necessarily resulted in a complete termination of any further obli- 
gation on the part of the company to him. But the relator claims 
that, by reason of what took place subsequently between himself 
and the company, the forfeiture was waived, and he was completely 
restored to his status and rights as a member and under his cer- 
tificate or policy of insurance. Whether there was such a waiver or 
not depends upon the legal effect of the following facts: 

On the 4th day of June, 1895, a letter was addressed by the secre 
tary of the company to the relator, requesting him to state whether 
or not his annual dues, payable on May 29, 1895, had been paid. 
The letter also contained the following statements: 

“If vou have paid or remitted the above, please state actual date of so doing, 
whether by check or otherwise, and to whom; and, if you have a receipt 
for such payment, the name of the person signing or countersigning same, 
together with date of the receipt. Our books show that the above annual 
dues remain unpaid, and that your policy has expired. Remittances are 
frequently received without advice as to the name of the member remitting 
the same or number of the policy to which credit should be given; hence 
the correct credit cannot be given the member making the payment. If 
through an oversight or misunderstanding the above has not been paid, 
and you desire to reinstate your policy, you may be reinstated upon furnish- 
ing the association with a satisfactory application for reinstatement and 
warranty of health, and under the conditions thereof, and subject to the 
approval of the executive committee, and payment of amount of your dues 
as above. The signature of a member to the application for reinstatement 


must be certified to by some responsible person. In any case, when deemed 
necessary, @ medical examination will be required.” 


By this communication the respondent clearly pointed out to 
the relator the fact that his membership and insurance had both 
come to an end by his own act, and that the only remedy was an 
appeal, upon conditions named, to the executive committee, under 
a by-law of the association, which provides that: 

“The executive committee shall have power to reinstate a delinquent mem- 
ber at any time within one year, for good cause shown, and upon satisfac- 


tory evidence of good health, and upon payment of all delinquent dues and 
assessments.” 


Upon the receipt of this letter, and on the 6th day of June, 
1895, Mr. Harris forwarded to the respondent his check for the 
sum of $10, inclosing therewith the letter which he had so re 
ceived. This check was duly received, and was deposited by the 
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respondent on the 7th day of June, 1895, the indorsement reading, 
“For deposit with the National Park Bank to the credit of the 
Mutual Reserve Fund Life Association, mortuary account.” It 
appears also that on the lst day of June, 1895, a mortuary call 
was made upon the relator amounting to $31.95, to be paid within 
30 days from said date; and printed upon it was this statement: 
“The sending of this notice or acceptance of above premium shall not be 


held to waive any forfeiture caused by nonpayment of any previous sum 
when due under said certificate or policy.” 


In the transaction of an enormous business such as is conducted 
by the respondent, it must often be the case that such calls are 
made inadvertently upon members whose policies and memberships 
have recently expired. Such a caution is, therefore, both prudent 
and reasonable, in order to avoid a claim that the call was a rec- 
ognition of a continuance of membership and a waiver of the for- 
feiture. The relator claims that this call was received by Harris 
on or about June 3, 1895, and that Mr. Harris, knowing nothing at 
that time of any infirmity in respect to the policy of membership, 
mailed to the respondent a check for the amount of the call in 
question, which check was received by the company on June 13, 
1895, and indorsed for deposit with the Merchants’ Exchange Na- 
' tional Bank “to the credit of the Mutual Reserve Fund Life Asso- 
ciation, dues account.” During all this time, notwithstanding the 
plain notice conveyed by the company to the relator in the letter 
of June 4th that his policy and membership had expired, and that 
his only hope of reinstatement was to make application therefor 
to the executive committee, and to comply with the other conditions, 
which were specified, no steps of any kind were taken by him to 
that end. It does appear, however, from the relator’s papers, that 
on or about June 11, 1895, his attorney, claiming then to be act- 
ing only for the beneficiaries under the policy of insurance, visited 
the office of the company, and requested the reissuance of the 
policy to a new beneficiary, and that he was thereupon informed 
that such change could not be made immediately, as the condition 
of the policy was doubtful, by reason of the failure to pay the an- 
nual dues. The answering affidavits of the respondent—which, as 
has been stated, must be taken to be true for the purposes of this 
motion—give the following version of this interview, viz.: That 
on the 10th day of June some one called at the office of the com- 
pany on behalf of the relator, and was then informed that the 
policy had lapsed; and that, if the relator desired to continue his 
insurance with the association, it would be necessary to make ap- 
plication for reinstatement, and to enter into a new contract, and to 
conform to the terms and conditions prescribed by the constitution, 
by-laws, rules, and regulations of the association; and that he was 
furnished with the proper blank therefor, which blank was brought 
by him to the company on the 12th day of June, filled out and 
signed, but which the person so bringing refused to leave for the 
consideration of the executive committee. In answer to the claim 
that there had been an unconditional acceptance of the checks 


ie ek 
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which had been sent to the company on behalf of the relator, in 
payment of the annual dues and the mortuary call, it is stated on 
behalf of the respondent that: 

“It is the custom of said association, when payments of dues or mortuary 
calls are tendered upon lapsed policies, to give the delinquent member an 
opportunity to apply for reinstatement, and to retain the money so ten- 
dered with the consent of the delinquent member, subject to his order, as 
they did fn the case of said relator, awaiting his election to recall such 
money, or to make application for reinstatement upon the conditions pre 
scribed by the rules and regulations of said respondent association as afore- 
said.” 


In this connection it will be remembered that the notices sent to 
the relator contained the statement that the acceptance of the 
money payable by him should not be held to be a waiver of any 
previous default which had been incurred by him. The papers read 
on behalf of the respondent also show that among the books of 
account kept by it have been two in which are accounts entitled 
“Suspense Account,” in one of which are entered the respective 
amounts tendered by delinquent members for overdue annual dues, 
and in the other the amounts tendered by such members for over- 
due mortuary assessments, all of which are credited to said delin- 
quent members, 4nd held subject to their order. On June 7, 18983, 
the check received on that day by the company for the annual dues 
of the relator was entered in the suspense dues account to the credit 
of his policy, and on the 13th day of June, the date on which the 
same was received by the respondent, the check which was for 
warded on bebalf of the relator for the mortuary call was entered 
in the suspense mortuary assessment account to the credit of said 


policy. On the 14th day of June the secretary of the respondent 


addressed a letter to the relator, in which it was stated that the 
remittance of $10 tendered in payment of the annual dues was 
received on June 7th, and placed in the suspense account, subject 
to his order, by reason of the lapse of the policy on May 29th. 
In this letter the relator is also informed that his representative 
called at the office on June 10th, and had been furnished with a 
blank form of application for reinstatement; that he returned on 
June 12th, with the application filled out and signed, presumably 
by the relator, but refused to leave the same for the consideration 
of the executive committee. The letter closes with the following 
statement: 


“IT call your attention to the matter, in the hope that you will furnish an 
application for reinstatement upon the form herein inclosed, and return it 
promptly to this office. It will then be submitted to the executive committee 
for their action. If approved by them, your policy will be thus reinstated, 
und a receipt in accordance with the rules of the association sent to you. 
In the meantime your policy remains lapsed, bull, and void.” 


It is claimed by the relator that he first had personal knowledge 
of the condition of his policy and membership on the day on which 
this letter bears date. On the 2ist day of June, 1895, the secretary 
of the company again wrote to the relator, calling his attention to his 
previous letter, and stating that he had not been favored with a reply, 
adding that he had also found that on June 13th the relator had 
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remitted to the office $31.95, tendered in payment of mortuary call 
No. 80, which remittance had been placed in the suspense account, 
subject to relator’s order, by reason of the lapse of his policy. He 
again advises the relator as to the course which he shoul@ pursue, in 
the following words: 

“I inclose to you herewith a blank form of application for reinstatement, 
requesting that you will kindly fill out the blank spaces thereon, date, sign 
the same, have your signature witnessed, aud return it to this office. It will 
then be. submitted to the executive committee for their action. If approved, 
and all moneys due have tben been received, your policy will be thus rein- 
stated, and a receipt in accordance with the rules of the association sent to 
you. As the policy now stands lapsed, null, aud void, let me request your 
prompt attention and reply.” 


By the rules and regulations of the respondent, delinquent mem- 
bers desiring reinstatement are required to sign a certain form of 
application, cgntaining certain statements in regard to the physical 
condition of the applicant, and other matters pertinent to the desira- 
bility of the risk. The relator, both personally and through his 
counsel, was notified that such a signed application was essential, 
in order to bring the question of his reinstatement properly before 
the executive committee, and that the question of his reinstatement 
would not be considered unless the rule in that respect was complied 
with. It is true that he underwent a medical examination, which 
is also required in addition to the making of such application, but 
he still persisted in refusing to sign the application. The refusal of 
the relator to sign was based upon a recital which the form of appli- 
cation for reinstatement contained, setting forth his failure to pay 
the annual dues, and that by reason thereof his membership and policy 
had expired. This recital forms part of the printed form used by the 
company in all cases where application for a reinstatement is made. 
The ground of his refusal was his unwillingness to admit that his 
policy and membership had expired, and, while he was willing to 
undergo a medical examination, and to submit other information to 
the executive committee in respect to his condition, he persistently 
declined to place himself in the position of asking for reinstatement. 
The company, on the other hand, as persistently refused to consider 
him in any other light than as a delinquent member whose rights had 
been forfeited, and insisted that if he desired reinstatement he must 
conform to the rules and regulations of the company in making his 
application. In this respect I think the respondent was right. It 
is plain that the company was not bound to entertain an application 
for reinstatement—a purely voluntary proceeding on the part of the 
delinquent member—wher. it was accompanied with the assertion 
that no reinstatement was necessary, as the membership and rights of 
the relator were unimpaired. The case is not one in which the coun- 
pany, for any purpose of its own, was seeking action on the part of 
the relator. The proceeding was intended solely for the benefit of 
delinquent members, and was entirely inappropriate and inapplicable 
to any other condition than one of existing and conceded forfeiture. 
Finding that the relator was unwilling to recede from the position 
which he had taken, the secretary of the company, on July 10, 1895, 
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transmitted to him the company’s checks for $10 and $31.95, the sums 
which had been received and placed to the credit of his policy in the 
suspense accounts, subject to his order, as above stated, inclosing the 
same in a letter, in which it was stated that, as the relator had de- 
clined to apply for reinstatement, there was nothing due the associa- 
tion. The relator thereupon returned the checks, and subsequently 
commenced this proceeding. 

It is plain that there is but one question presented for decision 
upon the above statement of facts: Did the respondent at any time 
waive the forfeiture of membership and policy which undoubtedly 
happened when the relator failed to pay his annual dues which ma- 
tured on the 29th day of May? There is no difficulty in determining 
the law as to what constitutes a waiver of a breach of condition or for- 
feiture. In the case of Titus v. Insurance Co., 81 N. Y. 410, it is 
stated (page 419): 

“When there has been a breach of a condition contained @m an {fnsurance 
policy, the insurance company may or may not take advantage of such breach, 
and claim a forfeiture. It may, consulting its own interests, choose to waive 
the forfeiture, and this it may do by express language to that effect, or by 
acts from which an intention to waive may be inferred, or from which a 
waiver follows as a legal result. A waiver cannot be inferred from its mere 
silence. It is not obliged to do or say anything to make the forfeiture ef- 
fectual. It may wait until claim is made under the policy, and then, in denial 
thereof, or in defense of a suit commenced therefor, allege the forfeiture. 
But it may be asserted broadly that if, in any nexotiations or transactions 
with the insured, after knowledge of the forfeiture, it recognizes the con 
tinued validity of the policy, or does acts based thereon, or requires the in- 
sured by virtue thereof to do some act or incur some trouble or expense, the 
forfeiture is, as matter of law, waived; and it is now settled in this court 
after some difference of opinion, that such a waiver need not be based upon 
any new agreement or an estoppel.” 


The same question was discussed in the case of Armstrong v. Insur 
ance Co., 130 N. Y. 560, 29 N. E. 991, in which many of the cases 
upon this subject are considered. In Ronald vy. Association, 132 
N. Y. 378, 30 N. E. 739, the court says (page 383, 132 N. Y., and page 
739, 30 N. E.): 


“A waiver of the forfeiture of a policy, in the absence of any agreement 
to that effect, results from negotiations or transactions with the insured, after 
knowledge of the forfeiture, by which the insurer recognizes the continued 
validity of the policy, or does acts based thereon, or requires the insured, by 
virtue thereof, to do some act or incur some expense or trouble. Titus v. 
Insurance Co., 8L N. Y¥. 419. In the absence of an estoppel, knowledge of the 
facts and an ‘intention to waive must exist; provable, of course, by the cir- 
cunistances,” 


There must, therefore, be found in this case satisfactory evidence 
of an intention on the part of the respondent to waive the forfeiture 
in order to justify the position assumed by the relator. Of course, 
this must be largely, if not exclusively, a matter of inference from the 
acts of the respondent. Mere statements as to what the intention 

was or was not cannot prevail against the necessary or natural con- 
clusion flowing from its acts. If those acts are consistent only with 
the theory that the company did not intend to stand upon the for- 
feiture, it is clear that there has been a waiver, and mere statements 
that no intention to waive existed will not be allowed to control. 
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The test, then, which must be adopted in the solution of the question 
now before us is: Were any of the acts of the respondent, after the 
forfeiture of the policy had taken place, so inconsistent with the con- 
tinued existence of the forfeiture as to express in themselves an inten- 
tion to waive the default, and to recognize the relator as a member 
of the association in good standing? 1 fail to find any such evidence. 
It will be remembered that the check which was forwarded to the 
company for the annual dues was transmitted by Mr. Harris, on 
behalf of the relator, with the communication from the company 
which had been sent to him, and which advised the relator that his 
dues remained unpaid, and that his policy had expired. The same 
letter also stated that, if he desired to reinstate his policy, it might 
be done in the manner pointed out on payment of the amount of the 
dues. If the case had been one in which there had been an unquali- 
fied acceptance of the dues, there would, of course, have been no 
doubt as to the waiver of the forfeiture. The dues are not debts of 
members. As has been said, it is entirely at their election whether 
they will pay them or not, and the only effect of a failure to pay is 
the immediate termination of membership and insurance. A general 
and unqualified acceptance of such dues, therefore, could not possibly 
be consistent with any other position than that of a waiver of any 
forfeiture which might have taken place. In the present case, how- 
ever, we find running through all of the transactions between the 
respondent and the relator a determination on the part of the former 
to insist upon the forfeiture as an indisputable fact. The dues when 
received were entered in a suspense account to the credit of the policy, 
and were held by the company subject to relator’s order. This ac- 
count was used in the business of respondent to provide for just such 
cases as the present one, where applications for reinstatements were 
in contemplation or were being considered. The disposition, then, 
which was made of these payments, was not peculiar to this case, but 
followed a settled practice, manifestly adopted to serve the conven- 
lence of delinquent members seeking reinstatement, and at the same 
time to avoid an inference of waiver on the part of the company, 
which would otherwise be drawn from the unqualified receipt of the 
money with knowledge of the forfeiture. Furthermore, the payment 
of the dues and other arrearages is one of the conditions of reinstate- 
ment; and the respondent had a right to infer, upon the receipt of the 
amount of the dues, that the money was transmitted pursuant to the 
terms of the letter of June 4th, claiming the default, but stating that 
a reinstatement of the member could be had on certain conditions, 
among which was the payment of the amount of the dues. The only 
reasonable censtruction, it seems to me, which can be put upon this 
part of the transaction is that the check for the dues was forwarded 
to the company in harmony with the letter from the respondent, which 
was returned with it under the same inclosure, and was a tender of 
part performance of the conditions of reinstatement, which were 
80 plainly stated in the letter referred to. At no time did the com- 
pany recede from the position it had taken at the outset in reference 
to the status of relator’s membership. When application was made 
a few days after the receipt of the dues for some change in the bene. 
V.37N.Y.S.n0.5—4U 
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ficiaries under the policy, the relator’s attorney was informed of the 
forfeiture, and was at the same time furnished by an officer of the asso- 
ciation with a blank form of application for reinstatement, to be filled 
up and signed by the relator. But it is claimed that the notice dated 
June 1, 1895, some three days after the forfeiture had taken place, 
notifying him of a mortuary call of $31.95, was such a recognition of 
continued membership as to be a waiver in itself of any previous for- 
feiture. In answer to this the respondent claims that in the ordi- 
nary course of its business about 100,000 notices are prepared and 
mailed bimonthly, sometimes on the 1st of such months and some 
times a few days in advance, and that the notice in question was 
mailed to the relator on the 31st day of May, 1895, before it was dis- 
covered that he had failed to pay his dues, which had matured two 
davs earlier. To guard against inferences prejudicial to the com- 
pany which might be drawn from such occurrences as this, it is ex- 
pressly provided, in the form of call in general use by the company, 
and which was transmitted to the relator, that “the sending of this 
notice or acceptance of the above premium shall not be held to waive 
any forfeiture caused by nonpayment of any previous sum, when due, 
under said certificate or policy.” The relator or his agent had this 
before him at the time he transmitted his check to the company for 
the amount of the call, and returned it to the company with his check. 
This check, it will be remembered, was received on the 13th day of 
June, 1895, and was immediately carried to the suspense account, 
subject to the order of the relator, who at that very time was con- 
templating, or the company was justified in believing him to be con- 
templating, an application for his reinstatement, which, if favorably 
acted upon, would require the payment not only of the dues, but also 
of this call. The relator could have obtained the amounts which he 
thus paid at any moment on applying to the respondent therefor. By 
the rules and regulations of the respondent, of which it must not be 
forgotten the relator was a member, money paid under the circum. 
stances under which these dues and the call in question were paid 
was received by the company not as a present payment, but was car- 
ried to a suspense account, subject to the order of the member, and 
was to be finally credited to his policy upon reinstatement, or re 
turned to him if reinstatement was refused. The action of the re 
spondent, then, in regard to these payments, was entirely in accord- 
ance with its established practice in dealing with its delinquent mem- 
bers. It was not intended to be a waiver, nor was the receipt and 
retention of the money under such circumstances sufficient to consti- 
tute a waiver. While it is true, as a general proposition, that a per- 
son cannot effectively disclaim the legal consequences of his acts, vet 
a disclaimer of certain legal consequences may be considered for the 
purpose of determining the nature of the act itself, and from this 
point of view the statement contained in the notices transmitted to 
the relator, that the payments asked for should not be considered a 
waiver of forfeiture caused by nonpayment of any previous sum when 
due, is a characterization of the act which is most material upon the 
question of waiver when considered in connection with the manner 
in which the company dealt with its delinquent members, 
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I also fail to find any other element in the case upon which a 
waiver could be successfully predicated. I do not consider that the 
correspondence which passed between the secretary of the company 
and the attorney for the relator in reference to a change of address 
on the policy of the relator is of any value as evidence of waiver, any 
more than the act of an insurance company in furnishing blanks for 
proofs of loss and giving instructions as to the manner of filing them 
is in any sense waiver of forfeiture or a bar 10 a defense that the 
policy was null and void. Ronald v. Association, 132 N. Y. 378, 30 
N. E. 739. It is plain that the respondent association has throughout 
treated the relator with entire fairness and frankness. He has no- 
body but himself to blame for the situation in which he is placed. 
He allowed his policy to lapse, although he had received nearly two 
months’ previous notice from the company of the day on which his 
dues must be paid, and was cautioned that a failure to pay them on 
that day would result in the lapse of his policy. Under these cir- 
cumstances, the oversight on his part or on the part of his agent 
was inexcusable; and while one may not escape a strong feeling 
of sympathy with him, in view of the heavy loss which he has sus- 
tained, such feeling cannot be allowed to influence the decision of 
the court. The respondent is entitled to insist upon the rigor of 
the contract, and, in view of the peculiar nature of the business 
which it is conducting, and the paramount importance of imme- 
diate payment of dues and calls, it cannot be said that its action is 
at all unreasonable. It was wisely said by Judge Earl, in the case 
of Attorney General v. North American Life Ins. Co., 82 N. Y. 
172, that (page 191): 

“There are doubtless some decided cases which hold that such forfeitures 
should not be enforced; but I think the better rule is to uphold and enforce 
such contracts, when free from fraud or mistake, just as the parties have 


made them. The parties entering into such contracts know best the im- 
portance of their exaet and literal performance.” 


The relator may still apply to the executive committee for rein- 
- statement under the constitution and by-laws of the association, 
which, as we have seen, give them the power to reinstate a de- 

linquent member at any time within one year for good cause shown, 

upon satisfactory evidence of good health, and on payment of all 

delinquent dues and assessments. It is not to be presumed that 

the executive committee will not treat the case fairly, or fail to 

give him the benefit of a deliberate and impartial judgment upon 

such appeal. If they should fail so to do, the law gives the relator 

a remedy. He must, however, comply with the rules and regula- 

tions of the company in making such application, for it is only in 

the case of a delinquent member that the respondent is under any 

‘obligation to act under the provision of the constitution referred to. 
The view which I have taken of the matter necessarily leads te 

a denial of the motion, and renders it unnecessary for me to dis- 

cuss the point raised by the respondent as to the propriety of the 

remedy invoked by the relator. Whether an action in equity should 

have been brought (Cohn vy. Insurance Co., 50 N. Y. 610), or the 

remedy by mandamus was appropriate (People v. Musical Mutual 
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Protective Union, 118 N. Y. 101, 23 N. E. 129), need not, therefore, 
be determined. 


The motion for a peremptory writ of mandamus is denied, with 
$10 costs. 


BRINK v. HOME INS. CO. OF THE CITY OF NEW YORK. 
(Supreme Court, Appellate Division, Second Department. February 18, 1890.) 


CHANGE OF VENUE—CONVENIENCE OF WITNESS—COUNTY ADJOINING New York. 

A change of venue to New York county for convenience of witnesses 

will not be granted from any of the counties adjoining New York county, 
unless the case is of exceptional character. 


Appeal from special term, Westchester county. 

Action by Carrie Archer Brink against the Home Insurance Con- 
pany of the city of New York, impleaded with the Bank for Sav- 
ings of the city of New York, on a fire insurance policy. From an 
order denying a motion for a change of venue from Westchester 
county to New York county, defendant insurance company appeals. 
A firmed. 


The opinion of Mr. Justice GAYNOR, at special term, is as fol- 
lows: 


It is the rule not to change the venue for convenience of witnesses from 
any of the adjacent counties to New York county. The county seat of West- 
chester county is convenient to New York City. These cases are not so 
exceptional as to cause a departure frem the rule. The long distances in 
the country, which cause change of venue, do not exist hereabouts. It can- 
not be said to be any grave inconvenience to go a distance which takes 
only an hour or less. The strong tone of the brief submitted is quite unnec- 
essary. It stands on the alleged right of the defendants, whereas it is not 
a matter of right. The alleged injustice is imaginary. Motions all denied. 


Argued before BROWN, P. J., and PRATT, CULLEN, BART: 
LETT, and HATCH, JJ. 


Richards & Heald, for appellant. 
Eugene L. Bushe, for respondent. 


PER CURIAM. Order affirmed, with $10 costs and disburse 
ments, for the reasons assigned by the judge at special term. 


(1 App. Div. 528.) 
DONOHUE vy. HUNGERFORD et al. 


(Supreme Court, Appellate Division, First Department. February 14, 1S96.) 


AUTHORITY OF ATTORNEY—COLLATERAL ATTACK. 
The authority of an attorney by whom an action was brought cannot 
be questioned collaterally. 


Appeal from circuit court, New York county. 
Action by Marie L. Donohue against Theodore A. Hungerford 
and John Martin for damages for libel. From a judgment entered 


Sup. Ct.] DONOHUE ¥. HUNGERFORD. 629 


on a verdict in favor of plaintiff, and from an order denying a mo- 
tion for new trial, defendants appeal. Reversed. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


D. P. Hall, for appellants. 
Geo. M. Curtis, for respondent. 


VAN BRUNT, P. J. This action was brought to recover dam- 
ages for an alleged libel. Among other defenses, the defendant set 
up that at the time of the commencement of this action, and at 
the time of the service of the answer, there was pending in the 
superior court of the city of New York an action between the same 
parties, and for the same cause as that set forth in the complaint 
herein. Upon the trial it appeared that the plaintiff had con- 
sulted one William H. Mundy, an attorney, in reference to her rights 
in respect to such libel, and by her reply she admitted that she 
gave him authority to represent her in legal proceedings against 
the defendants. But she testified that, before the summons was 
served in the case at bar, she wrote to said attorney, revoking his 
authority, and that upon the next day he called upon her, and told 
her that she had no right to discharge him, and that after receiv- 
ing her letter he had gone to his office and served the summons 
(referring to the summons in the action in the superior court). 
This was in July, 1892. She testified that at that interview the 
attorney asked her to sign a complaint; that she refused to sign 
the complaint, and told him that, if he would give her his bill, 
she was through with him, and wanted to have nothing more to do 
with him. She also testified that she never authorized him to bring 
an action or to serve a summons or complaint in her name against 
the defendants in the superior court, or in any other court. Sub- 
sequently the complaint in the superior court action was served, 
and the defendants answered in August, 1892. On the 6th of 
October, 1892, this action was commenced in the supreme court 
by the service of a summons. On the 15th of October, 1892, the 
issues joined in the superior court action were noticed for trial. 
On the 18th of November, 1892, the complaint in this action was 
served, On the 31st of December, 1892, the answer was served; 
setting np, among other things, the pendency of the action in the 
superior court, and the reply of the plaintiff on the 17th of Jan- 
uary, 1893. 

It is urged that the pendency of the action in the superior court 
was no defense to this action, because such action was commenced, 
hot only without the authority of the plaintiff, but against her ex- 
Press command. It has long been the settled rule in this state 
that the appearance of an attorney who is claimed to have acted 
Without authority cannot be attacked in any collateral proceeding, 
and that such appearance is binding. The only method in which 
a party may seek relief from such unauthorized appearance is by 
direct application in the action. Brown v. Nichols, 42 N. Y. 26. 
This rule has been recognized in many other cases. Vilas y. Rail- 
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road Co., 123 N. Y. 440, 25 N. E. 941; Washbon v. Cope, 144 N. Y. 
288, 39 N. E. 388. In the latter case the court say: 

“It has been settled by an unbroken line of decisions in this state, running 
many years back, that—unless under some peculiar and extraordinary cir- 
cumstances, not existing in this action—the objection that a party was not 
served, and an appearance by an attorney in a court of record was unauthor- 
ized, and hence that the judgment was without jurisdiction, cannot be 
taken in a collateral proceeding or action, but the party is contined to a 
motion {in the original action, in order to obtain relief;’’ and citing cases. 


So in the case at bar the defendants had a right to rely upon 
the pendency of the action in the superior court; and, if the plain- 
tiff desired to relieve herself because of the alleged unauthorized 
commencement of that action, she was bound to move in the su- 
perior court, and there obtain relief. The plaintiff knew of the 
commencement of the action-in the superior court upon the day 
after it had been begun, and that a complaint would be served, 
and she took no steps whatever to set aside this alleged unau- 
thorized action of her attorney. The defendants were required to 
answer in that action, or a judgment would have been taken against 
them by default. It was not for them to challenge the authority 
of the attorney. The attorney is an officer of the court, and is 
presumed to act with authority; and a litigant who knows of un- 
authorized action on the part of an attorney claiming to act for 
him is bound to see that he is relieved from the presumptions which 
necessarily arise from the bringing of an action by an attorney. 

Our attention is called by the respondent to the case of Allen v. 
Stone, 10 Barb. 547, which, instead of supporting the claim ad- 
vanced by her, seems to be an authority in favor of the proposition 
above established. It is held in that case that where process is 
served upon a party, and there is an appearance by an unauthorized 
attorney, the party will not be relieved, even if the attorney is re 
sponsible. The question, however, determined in that case, was 
that where a person‘had commenced a suit before a justice, in the 
name of another, pretending to be the assignee of a claim in favor 
of the latter against the défendant, and had appeared as attorney 
for the nominal plaintiff on the trial, falsely swearing to his au- 
thority to do so, and, on appeal by the defendant, had retained an 
attorney to appear for the respondent, and afterwards to defend 
a writ of error, the nominal plaintiff was not bound by the acts 
of the attorney until after he had notice of the suit. In the case 
at bar the plaintiff had notice of the suit the day after it was be 
gun. The case of Pulver v. Harris, 62 Barb. 500, also cited by the 
respondent, held only that upon an application in the action an 
attorney had no right to prosecute it against the wishes and with- 
out the authority of his client, on the ground of his being the 
assignee or equitable owner of the cause of action. This case was 
aflirmed by the court of appeals. 52 N. Y. 73. It would seem, 
therefore, that the proceedings of the attorney could not be at- 
tacked in this collateral manner. The plaintiff had prompt notice 
of the commencement of the suit, and the defendants were required 
to answer, or a judgment would have been taken ayainst them by 
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default; and, when the defence of the superior court action was 
set up by the answer of the defendant, the plaintiff took no pro- 
ceedings whatever to get rid of that action. Consequently, at the 
time of the trial of this action the defense was a good one, and 
the defendants’ motion for a dismissal of the complaint should 
have been granted. 

The judgment and order appealed from should be reversed, and 
a new trial ordered, with costs to the appellants, to abide the 
event. <All concur. 


(16 Mise. Rep. 70.) 
LAIRD vy. MeGEORGE. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


LIABILITY OF LANDLORD—FAILURE TO REPAIR. 
In the absence of an agreement to repair, the landlord is not answer- 
able to the tenant for damages resulting from a want of necessary re 
pairs, 


Appeal from First district court. 

Action by James Laird against Charles D. McGeorge for rent. 
Defendant counterclaimed for damages alleged to have resulted 
from the failure of plaintiff's assignor to make repairs. Judgment 
for plaintiff. Defendant appeals. Affirmed. 

Argued before DALY, P. J., and McADAM and BISCHOFE, JJ. 


Charles C. Suffren, for appellant. 
Phillips & Avery, for respondent. 


BISCHOFF, J. The action was for rent, and the defense went 
to the duties of the landlord to repair, involving a counterclaim 
for repairs made by the tenant, and for damages sustained by 
reason of the condition of the roof of the premises. 

Whether or not there had been an agreement that the premises 
should be maintained by the Jandlord in a tenantable condition 
was primarily the issue, and, though a paper writing had been 
subscribed by the landlord to the effect that the premises should 
be tenantable, and kept so, it was also in evidence, without objec- 
tion, that this was not actually the agreement, and that the parties 
had come to an understanding, that the premises should be accepted 
in their condition as found, except as to certain matters not now 
brought into controversy. It was explained by the landlord that 
the paper alluded to had been signed hurriedly, by reason of the 
tenant’s haste, and that it was mutually apprehended to be merely 
a receipt for a payment made by the tenant at the time. The jus- 
tice below was satisfied with this explanation, and with the parol 
evidence of the actual agreement; and, upon the record, we do 
not find reason to hold that the conclusion in favor of the landlord 
was unauthorized, since that conclusion could properly be reached 

upon evidence which, although not of the character required by 

law, was to be considered as properly in the case, through the fail- 
ure of the opposing party to call for its exclusion. Crane v. Powell, 

189 N. Y. 384, 834 N. E. 911. In the absence of an agreement by the 


632 NEW YORK SUPPLEMENT, Vol. 37. (Sup. Ct. 


landlord to repair, he is not answerable to the tenant for damage 
resulting to the latter from a want of necessary repairs. Doupe v. 
Genin, 45 N. Y. 119, 122. 

Judgment atlirmed, with costs. All concur. 


(16 Mise. Rep. 83.) 
KAHN vy. TOBIAS. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


1. LANDLORD AND TENANT—DepositT TO SECURE RENT. 

Where a tenant deposits with his landlord money to secure the rent, 
and the landlord rescinds the contract for faflure to pay the same, so much 
of the deposit as remains after the application on the unpaid rent be 
longs to the tenant. 


2 SamME—EVICTION—OVERPAYMENT. 

Where $45 is due in advance for a month’s rent, and the tenant pays 
$30, with an agreement to pay the balance on the 15th of the month, and 
fails to do so, and is evicted, he cannot recover any portion of the $30 as 
ap overpayment. 


Appeal from Fourth district court. 

Action by Max Kahn against Philip Tobias. Judgment for de 
fendant, and plaintiff appeals. Reversed. 

Argued before McADAM and BISCHOFF, JJ. 


Samuel Schlesinger, for appellant. 


BISCHOFF, J. The plaintiff leased certain premises from the 
defendant for a term of eight months, under a verbal agreement 
whereby he was to pay $45 rent monthly. He entered into posses- 
sion the lst day of September, 1895, and paid $45, which sum, ac- 
cording to the testimony, was for security for rent during the re 
mainder of the term. On October Ist he failed to pay his rent for 
that month, but, upon the 8th, made payment of $30, and received 
an extension of time until the 14th within which to pay the bal- 
ance. Failing to do this, however, he was evicted upon the 15th 
of that month, and has brought this action to recover back the $45 
deposited as security and also the sum of $7.50, representing the 
per diem overpayment for the actual period of occupation during 
October. | 

According to the testimony, the deposit was made as security for 
payment of rent only, and to insure performance of no other cove- 
nant. But, with the rescission of the contract of lease by the de 
fendant, there was nothing which could thereafter accrue in the 
way of rent, and his damages arising from nonpayment of rent 
alone called for an application of the sum deposited. To the ex- 
cess the plaintiff was entitled. Scott v. Montells, 109 N. Y. 1, 15 
N. E. 729. Upon the 15th day of October the lease ceased to ex- 
ist, the defendant having elected to terminate it for the plaintiff's 
failure to pay the balance of the October rent; and, while the 
evidence supports the inference that this rent was payable upon 
the 1st day of the month, vet, at the time of the termination of the 
contract, there was due to the defendant but $15, to which the se- 
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curity was to be applied, and, therefore, the plaintiff was entitled 
to the balance of $30. 

The claim for the per diem overpayment was, however, properly 
disallowed, since the tenant’s possession for the first 15 days of Oc- 
tober was conditional upon his payment of the whole month's 
rent. His contract was entire, and with his nonperformance any 
claim to the $30 paid naturally failed. Since the evidence does not 
support the judgment in favor of the defendant, a new trial must 
be had. 

Judgment reversed, and new trial ordered, with costs to abide 
the event. . 


(16 Mise. Rep. 92.) 


PEOPLE ex rel. ANDRUS v. BOARD OF AUDITORS OF TOWN OF 
CHAMPLAIN. 


(Supreme Court, Special Term, Saratoga County. January 27, 1896.) 


1. SHERIFFS AND CONSTABLES—COMPENSATION—TRANSPORTING PRISONERS, 
Laws 1847, c. 497, § 3, requiring sheriffs to render accounts for their 
services in transporting convicts to the several state prisons and houses 
of refuge, applies only to convicts adjudged to be such in a court of record, 
and not to juvenile delinquents sentenced by a magistrate or justice of the 
peace. 


8. SAME—APPOINTMENT OF DEPUTY—RESIDENCE. 

1 Rev. St. p. 102, § 15, relating to public officers, declares that a sheriff 
is a local officer, so far as to require his residence in the county in which 
the duties of his oftice ought to be executed. Page 379, § 73, authorizes 
every sheriff to appoint as many deputies as he may think proper. Paye 
117, § 7, provides that a deputy shall have the power and perform the duties 
attached by law to the office of his principal during a vacancy in such 
office, and during the absence of the principal. Page 122, § 34, subd. 4, 
provided that a local office shall become vacant if the incumbent ceases 
to be an inhabitant of the county, district, etc., for which he was chosen. 
Held, that a person cannot be appointed a deputy sberitf for a county other 
than that in which he resides. 


Application by Eugene A. Andrus for a writ of mandamus to 
compel the board of auditors of the town of Champlain, Clinton 
county, to audit a claim presented by relator for services rendered 
in making an arrest as a deputy sheriff. Judgment for defendant. 


Chas. B. Andrus, for relator. 
Wilmer H. Dunn, for respondent. 


KELLOGG, J. This is an application for a writ of mandamus 
against the board of audit of the town of Champlain, requiring it 
to reconvene and audit the claim presented by the relator to the 
said board at its last meeting in 1895. Several questions are raised 
by this application. It is not disputed that it was the duty of 
the board of audit to audit and allow all proper claims made against 
the said town, as provided by section 165 of chapter 458 of the 
Laws of 1893. That section makes the fees of magistrates and 
other officers, for services in criminal proceedings tried before a 
magistrate of the town where the offense is charged to have been 
committed, a charge against said town. All fees, however, of offi- 
cers and magistrates, in the trial of offenses committed in other 
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towns, are not chargeable against the town where the action is 
tried. It does not appear, in the claim presented by this relator, 
where the crime was committed, or what, in fact, the crime was; 
and it cannot be presumed to have been committed in the town of 
Champlain, so as to form a basis of a claim for services against 
that town. Chapter 254 of the Laws of 1859 does not appear to 
have been repealed, and must be taken to govern, so far as the 
transportation of juvenile delinquents to the house of refuge is 
concerned; and such charges for transportation, fixed by the super- 
visors of the county, may be a charge against the county itself, or 
against the town where the offense was committed. The provi- 
sions of section 3 of chapter 497 of the Laws of 1847, while not 
repealed, apply, I think, only to convicts adjudged to be such in 
a court of record, and do not apply to juvenile delinquents sen- 
tenced by a magistrate or justice of the peace. 

The more serious objection to the claim of plaintiff arises from 
the fact that he does not appear to have been, at the time these 
services were rendered, either a town officer, or a county officer 
of the county of Clinton. The only information to be obtained 
upon that point is the affidavit of the relator attached to the said 
claim, verified on the 22d day of October, 1895, in which the relator 
and claimant says that he is a resident of the town of Saratoga 
Springs, in the county of Saratoga, and that he is a deputy sheriff 
of the county of Clinton. That the sheriff of the county of Clinton 
has no authority to appoint a deputy residing in any other county, 
and continuing to reside in any other county, than the county in 
which the sheriff resides, seems to me too plain to admit of argu- 
ment. <A bare reading of the statutes ought to suffice to carry 
conviction upon this proposition. Section 15, c. 5, tit. 1, of the 
Revised Statutes, relating to public officers of the state, provides: 


“The following officers, namely: sheriffs, clerks of counties, coroners, dis- 
trict attorneys, marshals of cities, the clerk of the court of oyer and terminer 
and general sessions in New York, the registrar and clerk of that city, the 
police justices and assistant justices in that city and their clerks, are so far 
local as to require the residence of every person holding office within the 
county or city in which the duties of his oftice are required by law to be ex- 
ecuted.” 


Section 73 of article 5, c. 12, of the Revised Statutes, relating 
to sheriffs, etc., reads: 


“See. 73. Every sheriff may appoint such and so many deputies as he may 
think proper, and persons may also be deputed by any sheriff or any deputy 
sheriff by an instrument in writing to do particular acts.” 


Section 7 of chapter 5, pt. 1, tit. 6, of the Revised Statutes, being 
general provisions applicable to all civil officers of the state, pro- 
vides: 


“Sec. 7. In all cases not otherwise provided for each deputy shall possess 
the power and perform the duties attached by law to the office of his prin- 
cipal during a vacancy in such oftice and during the absence of his principal.” 


Subdivision 4 of section 34 of article 4, c. 5, of the Revised Stat- 
utes, relating to resignations, vacancies, removals, etc., provides as 
follows: 
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“Sec. 34. Every office shall become vacant on the happening of either of the 
following events before the expiration of the term of such office. * * * (4) 
His ceasing to be an inhabitant of the state, or, if the oftice be local, of the 
district, county, town or city for which he shall have been chosen or ap- 
pointed, or within which the duties of his office are required to be discharged.” 


That the office of sheriff and that of deputy sheriff are local seems 
to be fixed by statute. If it needed any statutory determination 
to convey the meaning of a “local office,” such has already been 
determined by section 15, hereinbefore referred to. Section 119 of 
chapter 272 of the Laws of 1892 seems to prohibit the appointment 
by a sheriff of any person not a citizen and resident of the state 
of New York, and a resident of the same county as the sheriff or 
other officer making such appointment, and prohibits all persons 
from assuming to exercise the functions of such sheriff who are 
not so resident of the county in which the sheriff resides. It can 
hardly be argued, I think, with any degree of force, since a sheriff 
must, of necessity, under the law, be a resident of the county in 
which he is sheriff, that he may appoint deputies residing in other 
counties throughout the state, who may exercise all the functions 
of the sheriff himself, both civil and criminal. This idea is so 
repugnant to our understanding of the intention of the law to 
make local officers residents of the locality in which they ofticiate, 
that without a special statute giving authority to the sheriff to 
establish deputies, to discharge his duties, resident all outside of 
the limits of his county, I think the court must hold that there is 
no ground, in reason or analogy, upon which to base the sugges- 
tion of such absolute and unreasonable power. I find no provision 
of the statute authorizing or creating any such power in the sher- 
iff, and every statute on the subject is opposed to the idea that 
any such power exists in the sheriff. I must, therefore, hold that 
the appointment by the sheriff of the county of Clinton of the re- 
lator in this case—being then, and still continuing to be, a resi- 
dent of the county of Saragota—was wholly unauthorized, and 
that he was not at the time of making the arrest set forth in his 
claim an officer authorized to make such an arrest, or to make any 
charge against the town of Champlain, or receive any fees, for sery- 
ices in any criminal proceeding in said town. 








(16 Misc. Rep. 55.) 
HESS v. SMITH. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


1. Res Jupicata. 

A judgment on a claim on contract is a bar to an action for the con- 
version of the same property. 

% Districr Court—SERVICE oF Wnits. 

Code Civ. Proc. § 3208, provides that service of summons of a district 
court in New York may be had by a person other than a marshal when 
first empowered by the justice. //eld, where a justice rendered judgment 
on proof of service by a person other than the marshal, it will be pre- 
sumed that the justice gave the person serving requisite authority. 
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8. EsTtoprPEL IN Pars. 
One obtaining a judgment is estopped to claim that the same {fs void 
because of want of jurisdiction over the judgment debtor. 
4. SamE—RECEPTION OF BENEFITS. 
Where plaintiff collects a portion of a judgment, he is estopped from 
objecting to or appealing from it. 


Appeal from Eleventh district court. 

Action by Julia Hess against Harry Smith. Judgment for plain- 
tiff, and defendant appeals. Reversed. 

Argued before DALY, P. J..and McADAM and BISCHOFF, JJ. 


Charles H. Benn, for appellant. 
Joseph P. Fallon, Jr., for respondent. 


McADAM, J. The action was in trover for conversion; the de 
fense a former recovery in bar. The proofs showed that the plain- 
tiff had brought suit for the same claim on contract, and recovered 
judgment by default for $78.50, out of which she had collected $44. 
This action was for the conversion of the same property, but the 
amount previously collected was credited on the value proved, al- 
lowed as a counterclaim, and judgment given for the balance, $33, 
with costs. From that determination this appeal is taken. 

The former recovery, which has not been vacated or reversed, is 
a complete defense. The plaintiff had an election to sue on con- 
tract or in tort. She chose the former, and the election once made 
is irrevocable. Insurance Co. v. Lawrence, 14 Johns. 55; Conrow 
v. Little, 115 N. Y. 387, 22 N. E. 346; Terry v. Munger, 121 N. Y. 
161, 24 N. E. 272; Crossman v. Rubber Co., 127 N. Y. 34, 27 N. E. 
400. The plaintiff seeks to avoid the effect of the judgment in 
the first action on the ground that it was void because recovered 
by default on a personal service of process not made by a city mar- 
shal or other person deputed by the justice. She claims that, hav- 
ing pleaded the judgment in bar, the defendant was bound to estab- 
lish the facts conferring jurisdiction. Code, § 532. This raises 
the question whether the service of the process by a person not 
shown by the record to have been authorized to make the service 
renders the judgment void or constitutes a mere irregularity which 
was waived by the failure of the defendant to take advantage of 
the objection. The Code (section 3208) provides that on an action 
brought in a district court of the city of New York, in the justice's 
court of the city of Albany, or in the justice’s court of the city of 
Trov, the summons, and, in a proper case, a copy of the complaint, 
mav be served by any person not a party to the action, except that 
where the action is bronght in a district court of the city of New 
York a person other than a constable or a marshal serving the 
same must be first empowered to do so bv the justice. It is not 
prescribed how this authority is to be conferred, whether orally or 
in writing, and, so long as the person who makes the service is first 
authorized to do so by the justice, the service is legal. The justice 
having rendered judgment upon the proof of service made by a 
person other than a marshal, it must be presumed the justice gave 
the requisite authority, or otherwise we are required to presume 
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that he illegally performed his duty, when the inference is that 
everything required to be done by him to make his acts legal was 
done. Mandeville v. Reynolds, 68 N. Y. 528, 534. 

Another answer to the plaintiff’s contention is that the objection 
that the person who served the summons was not authorized to 
serve it cannot avail the plaintiff, or be taken advantage of by her, 
because she procured the service herself. She used it as a regular 
service, tried her suit, and took judgment against the defendant 
upon it, and collected a portion of the judgment. Even if the de- 
fendant could have taken advantage of it (and he could not, except 
in the action itself), the plaintiff certainly cannot. It is a rule of 
law that no person can take advantage of his own wrong. He 
cannot show that a judgment which he has himself obtained is void 
because of fraud or want of jurisdiction over the person. Kin- 
nier v, Kinnier, 45 N. Y. 542, 548; Draper v. Trescott, 29 Barb. 
406, 407; Billington v. Wagoner, 33 N. Y. 34-36. Besides, the 
plaintiff, having collected a portion of the judgment, and thus taken 
a benefit under it, is estopped from objecting to, or even appealing 
from, it. Carll v. Oaklev, 97 N. Y. 633; Bennett v. Van Syckel, 
I8N. Y.481; Radway v. Graham, 4 Abb. Pr. 468; Glackin v. Zeller, 
52 Barb., at page 152. The justice before whom the suit was tried 
had jurisdiction of the subject-matter, and want of jurisdiction of 
the person might be waived. Whether the person who served the 
summons in this case was duly authorized or not is a question which 
the defendant alone can raise, and he made no objection. 

It has been held that a judgment roll showing that the summons 
was served by the plaintiff himself is not void, but simply irregular. 
Myers v. Overton, 2 Abb. Pr. 344; Hunter v. Lester, 18 How. Pr. 
347, Where a judgment is merely irregular, no relief can be had 
against the irregularity except in the action itself. Such a judg- 
ment cannot be attacked collaterally. 

For these reasons the judgment appealed from must be reversed, 
and, a8 a new trial would not avail the plaintiff, there must be judg- 
ment absolute for the defendant, with costs. 


(16 Mise. Rep. 64.) 
NEW YORK SMALL STOCK CO. v. THIRD AVE. R. CO. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


JUSTICES OF THE PEACE—JuRY TRIAL. 

Under Consolidation Act, § 1372, as amended by Laws 1891, ec. 378, pro- 
Viding that, when a trial by jury has not been demanded, the justice may, 
in his discretion, at any stage, direct a trial by jury, where a judgment 
of a justice has been reversed, and the case remanded, the justice may, 
in his discretion, order a jury for the second trial. 


Appeal from Seventh district court. 

Action by the New York Small] Stock Company against the Third 
Avenue Railroad Company. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

Argued before McADAM and BISCHOFF, JJ. 
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Hoadly, Lauterbach & Johnson, for appellant. 
J. C. Wolff, for respondent. 


PER CURIAM. The plaintiff sues to recover damages caused by 
the alleged negligence of the defendant. When the action was be- 
fore the general term of the court of common pleas on the prior ap- 
peal, the judgment, which was in favor of the plaintiff, was reversed, 
and a new trial ordered, with costs to the appellant to abide the 
event. See 13 Misc. Rep. 276, 34 N. Y. Supp. 61. The sole ground 
of reversal was that the judgment was against the weight of evidence, 
and the same ground is urged on this appeal. The first trial was 
had before the justice without a jury. Upon the new trial, the jus- 
tice, of his own motion, impaneled a jury, which found in favor of 
the plaintiff. Defendant’s counsel objected to a trial by jury, on the 
ground that, the first trial having been had without one, the award 
of a new trial meant that it should be had in like manner. This does 
not necessarily follow. The consolidation act (section 1372), as 
amended by Laws 1891, c. 378, among other things, provides: 

“When an issue of fact has been joined in an action or special proceeding, 
and a trial by jury has not been demanded, the justice may, in his discretion, 
at any stage of the action or proceeding, direct that a trial thereof be had by 


jury, and a trial by jury shall thereupon be had, in the same manner as 
though either of the parties had demanded it.’’ 


In reversing the first judgment, the court laid stress on the fact 
that it was founded chiefly on interested testimony, while the defense 
was substantiated by six witnesses, nearly all of whom were disin- 
terested, who were corroborated to an extent by one of the plaintiff's 
witnesses. This witness did not testify at the new trial. Upon the sec 
ond trial the plaintiff was materially corroborated by Mr. Schlereth, 
a disinterested witness, who was a passenger on the defendant’s car 
at the time the collision occurred. So that the present record comes 
before us with the respondent’s case considerably strengthened, and 
hardly open to the criticism made against the first judgment. The 
jury heard the testimony of the different witnesses, and observed their 
manner of testifying. It was peculiarly appropriate in a case of this 
kind, where the testimony was conflicting, that a jury should deter- 
mine whether the story told by the plaintiff’s witnesses was truthful 
or not. We cannot now say that the verdict is against the evidence, 
and, as that is the only objection urged on this appeal, the judgment 
must be affirmed, with costs. 


(1G Mise. Rep. 65.) 
REILLY v. SICILIAN ASPHALT PAVING CO. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


NEGLIGENCE—OBSTRUCTION OF STREET. 

An asphalt company, leaving a bank of gravel about 4 feet from the 
gutter, without a light, is liable to one driving over it in the night, and 
injured thereby, though piles of asphalt, about 20 feet distant from the 
gravel, but nearer the gutter, have lights thereon. 
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Appeal from Eighth district court. 

Action by John F. Reilly against the Sicilian Asphalt Paving 
Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

Argued before McADAM and BISCHOFYF, JJ. 


Herbert C. Smyth and G. Thornton Warren, for appellant. 
John Mulholland, for respondent. 


BISCHOFYF, J. The plaintiff sued for and recovered damages for 
injuries to his carriage, occasioned by his driving upon and against 
a pile of wet sand and gravel, placed by the defendant company in 
the western driveway of Central Park, and maintained, during dark- 
hess, Without any signal of danger, in that highway. No questions 
other than those touching the negligence of the defendant and the 
contributory negligence of the plaintiff are brought before us by 
the appellant. 

The facts upon which the judgment is based are that the plain- 
tiff was driving his vehicle, between 8:30 and 9 o’clock in the even- 
ing of July 1, 1895, it being, at the time, quite dark; that the de- 
fendant was engaged, during the daytime, in repairing the side- 
walks of the park, and had left piles of asphalt in the gutters of 
the roadway, at the locality of the accident, with a light upon each 
pile. The bank of sand and gravel, which caused the damage, had 
been deposited by the defendant midway between two piles of as- 
phalt, each being 20 feet, respectively, from such bank; but the lat- 
ter was about 4 feet from the gutter, and thus nearer the middle of 
the road than were the asphalt piles. This sand and gravel mound 
was, in appearance, like the bed of the road, and the plaintiff, pro- 
ceeding in a line parallel with the lighted piles, drove upon it, with- 
out having any warning of his danger. 

We fail to find any reason for this appeal upon the facts, since 
the justice below could most properly find, from the evidence, that 
the defendant was negligent in its manner of maintaining the local- 
itv, thus rendered dangerous by the work in progress, and that 
the plaintiff used due care under the circumstances. There is no 
reason why the plaintiff's testimony in this case should not have 
been believed by the justice, and that testimony quite fairly shows 
an absence of any contributory negligence. 

Judgment affirmed, with costs. 


SE ESTEE | 
(li Mise. Rep. 52. 
McDONALD v. THIRD AVE. R. CO. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


ACCIDENT on Street Rarpway TrRAacK—CONTRIBUTORY NEGLIGENCE. 
A driver of a wayon, in attempting to cross a cable track while a car 
Was 150 feet distant, is not, ip law. guilty of contributory negligence be- 
cause a collision results through failure of the gripman to make any ef- 
fort to moderate the speed of the car. 


Appeal from Sixth district court. 
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Action by Michael McDonald against the Third Avenue Railroad 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 
Argued before DALY, P. J..and McADAM and BISCHOFP, JJ. 


Henry L. Scheuerman, for appellant. 
John W. Hutchinson, Jr., and Walter 8S. Newhouse, for respondent. 


BISCHOFF, J. This action was for injuries resulting to plaintiff’s 
wagon from a collision with one of the defendant’s cable cars, and 
from a judgment for the plaintiff the defendant appeals. 

But one question is presented to us by the appellant, and this is 
whether there was contributory negligence, as matter of law, upon 
the part of the plaintiff’s driver. Upon the facts, however, which 
are practically undisputed, we must unhesitatingly hold that the ap- 
pellant’s contention is unfounded.  Plaintiff’s driver, proceeding 
along Twenty-Fourth street, approached Third avenue from the east, 
and, when within 5 feet from the defendant’s easterly car track, he ob- 
served a car upon that track, approaching from a point one block 
distant, and another car approaching upon the westerly or down 
track, at a distance of three-quarters of a block. When his wagon, 
driven at an ordinary speed, was upon the westerly track, this second 
car was suddenly discovered to be but 18 feet away, and, despite his 
efforts to escape, the collision occurred. There is no question as to 
the actual negligence of the defendant’s servant. He gave no signal 
of his rapid approach, and appears to have made not the slightest 
effort to stop, or to moderate the speed of the car, although the plain- 
tiff's wagon must have been in sight, and about to cross the track, 
while this car was about 150 feet distant, according to very credible 
testimony. 

In view of the position of the vehicles it was certainly not the 
plaintiff's duty to wait for the car to pass. He had the right to rely 
upon the observance, by the gripman, of reasonable care, when he 
attempted to cross the tracks at the point noted, and the attempt it- 
self was obviously justified. The point where the question of the 
plaintiff’s exercise of care arose was when the car was three-quarters 
of a block away, not when it had come to within 18 feet of the 
wagon, through the entire disregard of the plaintiff's rights upon the 
part of the individual controlling it. Were it negligence for a driver 
to attempt a crossing under such circumstances, it might be urged 
that the highway in question were better closed to all except the em- 
ployés of the railroad company. 

Judgment affirmed, with costs. All concur. 





KOONS v. WILKIN et al. 
(Supreme Court, Appellate Division, Fourth Department. February 7, 1896.) 


ACTION AGAINST ADMINISTRATOR— LIMITATION. 
Code Civ. Proce. § 1822, providing that where an administrator rejects 
a claim against decedent’s estate, either before or after publication of 
notice to present claims, claimaut must commence action thereon within 


Sup. Ct.] KOONS 0. WILKIN. 641 


six months, applies to claims for funeral expenses, as well as those arising 
before the death. 


Appeal from circuit court, Yates county. 

Action by John C. Koons against Lewis J. Wilkin and another. 
From a judgment on an order overruling a demurrer to the answer, 
plaintiff appeals. Affirmed. 

The opinion of Mr. Justice ADAMS at circuit was as follows: 


The portion of the answer demurred to is that which sets up the short 
statute of limitations as a bar to the plaintiff's cause of action. The action 
is brought to recover the purchase price of the burial casket furnished, and 
the value of the services rendered at the fuuvera] of one Daniel Shannon, by 
Amanda Green, an undertaker, the claim therefor having been assigned to 
this plaintiff prior to the commencement of this action. The defendants are 
the duly-appointed administrators, with the will annexed, of the estate of 
Daniel Shannon, deceased; and the claim in question, properly verified, was 
duly presented to and rejected by them, in their official capacity, except the 
sum of twenty dollars, which they admit is still unpaid upon said claim, and 
this amount they offer to allow and pay. By virtue of the provisions of 
chapter 456 of the Laws of 1800, any executor or administrator is permitted, 
at any time after the granting of letters testamentary or of administration, to 
advertise for the presentation of claims against the “deceased”; and section 
1822 of the Code of Civil Procedure provides that, when the executor or ad- 
ministrator “rejects a claim against the estate of the deceased, the claimant 
must commence an action for the recovery thereof against the executor or 
administrator witbin six months after such rejection or be barred from muain- 
taining such action.” It is insisted that this demand, being one which arose 
subsequent to the death of Shannon, is not a claim against his estate, but 
against the defendants individually. That the courts were disposed at one 
time to take this view of the question is quite clear. Ferrin v. Myrick, 41 
N. ¥. 315; Austin v. Munro, 47 N. Y. 360-366. And I think that such is 
unquestionably the rule still, so far as it relates to contracts made with ex. 
ecutors upon a new and independent consideration, although made in the in- 
terest and for the benefit of the estate they represent, but the later cases 
scem inclined to make an exception as to claims arising upon account of 
funeral expenses. By the terms of section 16. ¢. 6, tit. 2, of part 2 of the 
Revised Statutes, an executor is permitted to pay the funeral expenses of the 
testator, even before taking out his Ietters testamentary. These expenses, 
While, in one sense, not a debt against the estate, are treated as a charge 
upon the estate; and, as such, it is quite proper that they should be assumed 
and paid by the personal representatives of the decedent, whose duty it 
sometimes becomes to see that proper funeral services are rendered. This 
view of the question is quite clearly presented in the case of Patterson v. 
Patterson, o0 N. Y¥. 574-085, and has been adopted by the general term of 
this department as the correct and proper one. Dalrymple v. Arnold, 21 Hun, 
110: Laird y. Arnold, 20 Hun, 4; Id., 42 Hun, 1306. That the plaintiff en- 
tertained the same idea is apparent by the fact that he represented the claim 

in suit to the defendants, as administrators, insisting that it was a demand 

against the estate of their testator which they were bound to pay: and if the 
authorities last cited are to be followed, rather than those which adopt the 
ontrary rule—Tracy v. Frost (Sup.) 11 N. ¥. Supp. 561; Murphy v. Naugb- 
ton. 68 Hun, 424, 22 N. Y. Supp. 52.—I can see no reason why he was not 
justified in taking this position. At all events, having elected to treat the 
claim aS one against the estate, and, when it was rejected, having neglected 
to bring suit against the administrators within six months thereafter, it would 
seem as though he ought now to be precluded from any right to maintain an 
action thereon against the defendants individually. The demurrer is there- 
fore overruled, with costs to abide the event of the action. 


Argued before HARDIN, P. J.. and FOLLETT, GREEN, and 
WARD, Jd. | 


V SON. Y.8.00.9—41 
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H. C. Harpending and George F. Youmans, for appellant. 
TID. A. Marsh and James Spicer, for respondents. 


HARDIN, P. J. Plaintiff is assignee of a claim for casket and 
funeral services furnished for the burial of one Shannon, at the 
instance of his daughter. Subsequent to the burial the defend- 
ants were appointed his administrators, with the will annexed, 
and received personal assets of his estate. They caused to be pub- 
lished a notice for the presentment of claims, and plaintiff elected 
to present his claim to the defendants, who rejected the same; and 
this action was brought more than six months after the claim was 
80 rejected, and the defendants set up as a defense the short stat- 
ute of limitations. It does not appear that “a written consent was 
filed * * * that said claim may be heard and determined” by 
the surrogate upon the judicial settlement of the accounts of the 
administrators, as provided by section 2743 of the Code of Civil Pro- 
cedure. Section 1814 of the Code of Civil Procedure provides that 
an action against an administrator “without describing him in his 
representative capacity cannot be enforced against the property of 
the decedent, except by special direction of the court.” Section 
1815 of the Code of Civil Procedure provides for an action against 
an executor or administrator personally, “and also in his representa- 
tive capacity,” in certain enumerated cases, one of them being 
where the complaint “states facts which render it uncertain in 
which capacity the cause of action exists against him.” The com- 
plaint in the case in hand does not allege an express contract by 
the defendants in their personal or representative capacity, and the 
pleader may have framed his complaint under the provisions just 
quoted. It may be assumed, upon the facts stated, that the law 
jinplies a promise upon which a recovery may be had, and that the 
ussets of the decedent’s estate are liable for the expenditures sought 
to be recovered. Patterson v. Patterson, 59 N. Y. 574.  Plaintitf 
seems to have elected to make his “claim” against the estate repre- 
sented by the defendants. The language of section 1822 of the 
Code of Civil Procedure seems to be broad enough to apply to such 
acase. It says: 


“Where un executor or administrator disputes or rejects a claim against 
the estute of a decedent, exhibited to him, either before or after the com- 
mencement of the publication of a notice requiring presentment of claims, 
* * * the claimant must commence an action for the recovery thereof withb- 
in six mouths after the dispute or rejection. * * *” 


The object of this section seems, in prescribing a short limitation, 
to be to facilitate the early settlement of estates, and is as appli- 
cable to claims arising after the death against her estate as to the 
debts arising before. The provision allowing the parties to file 
a written consent that a claim may be heard and determined bv 
the surrogate at the time of the settlement of the estate, pursuant 
to section 2743, as well as the provisions of this section that the 
decree to be made “must direct the payment and distribution” of 
whatever of funds are ready for distribution, to the persons enti- 
ted, according to their respective rights, favors this construction of 
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the statute. The foregoing views, as well as those expressed in 
the opinion of ADAMS, J., delivered at the circuit, lead us to af- 
firm the judgment overruling the plaintifi’s demurrer to a portion 
of the answer. 

Judgment aftirmed, with costs. 

All concur, except ADAMS, J., not sitting. 


RICHARD TAYLOR CO. vy. CANNON. 
(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


ASsUMP8IT—ACTION FOR MATERIALS AND LABOR—SUFFICIENCY OF EVIDENCE. 

In an action by a corporation for work and material furnished defend- 
ant, it appeared that the order was given by defendant to his debtor, with 
the understanding that the value of the work and material was to be 
credited on his bill; that defendant did not know plaintiff, or intend to 
contract with it; and that such debtor died during the performance of 
the work, without having disclosed any agency, and defendant had no rea- 
son to suspect there was any. There were circumstances justifying find- 
ings that such debtor did not contract as agent, but as principal, and that, 
if any labor or material came from plaintiff, defendant was unaware of It 
at the time, and it must have been furnished under some arrangement by 


which such debtor should pay for it. Held, that a judgment for defendant 
was proper. 


Appeal from Eleventh district court. 

Action by the Richard ‘taylor Company against Mott D. Cannon 
for work and material alleged to have been furnished by plaintiff to 
defendant. From a judgment in favor of defendant, plaintiff appeals. 
Affirmed. 

Argued before McADAM and BISCHOF?P, JJ. 


Daniel S. Decker, for appellant. 
B. B. Kenyon, for respondent. 


PER CURIAM. The action is for work and material furnished. 
The order was given to Richard Taylor about October, 1894, when 
he owed the defendant $317 for professional services, and the under. 
standing had between them was that the value of the work and ma- 
terial was to be credited on this bill. The defendant did not know 
the plaintiff corporation, nor did he intend to contract with it, his 
purpose being to secure payment of some part of bis account. Taylor 
died during the performance of the work, and on his death the work, 
though unfinished, ceased. He never disclosed any agency, nor had 
the defendant any reason to suspect there was one. In view of the 
judgment rendered by the justice, he must have found, as matter of 
fact, that Taylor did not contract in the capacity of agent, but as prin- 
cipal, and that, if any of the labor or material came from the plaintiff 
corporation, the defendant was unaware of it at the time, and it 
must have been so furnished under some arrangement by which Tay- 
lor should pay the plaintiff for it. There are circumstances giving 
color to this theory. 

Upon the record the judgment must be aflirmed, with costs, 


a a es He 
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(16 Mise. Rep. 57.) 
RIVES v. MICHAELS et al. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


1, PARTNERSHIP—EVIDENCE OF AS TO THIRD PERSONS. 
A person cannot be held liable as a partner of one who has contracted 
a debt on the mere statement of the debtor, made in the absence of the 
person sought to be charged. 
2, SAME. 
A person cannot be charged as a partner merely because of his acts and 
declarations subsequent to the contracting of the debt for which it is 
sought to make him liable. 


Appeal from First district court. 

Action by Charles G. Rives against Conrad Michaels and another 
to recover a balance due on a contract. From a judgment for plain- 
tiff, defendant Michaels appeals. Reversed. 

Argued before McA DAM and BISCHOFF, JJ. 


Martin & Weil, for appellant. 
James R. Angel, for respondent. 


McADAM, J. The action was against the defendants, as partners, 
for the recovery of $50, the balance due upon a contract made with 
the plaintiff for the sale of 1,000 copies of the Financial Review, con- 
taining an advertisement of the Central Park Storage Warehouse 
Company. The price agreed upon was $100, and the order was given 
by the defendant McKenna, who has not appealed. The question to 
be determined is whether the defendant Michaels was a partner of 
McKenna, and therefore jointly liable with him for. the debt. It is 
apparent from the testimony that the defendants were not partners 
as between themselves, and this leads to the inquiry whether, by 
their conduct, they became partners as to the plaintiff. The order 
given to the plaintiff was in writing, signed “John J. McKenna, Man- 
ager.” Michaels’ name in no manner appeared in the order, which 
did not disclose a partuership; nor was there any sign or cards indi- 
cating that McKenna had a partner, or that the appellant had any in- 
terest in McKenna’s business. There is no proof that Michaels did 
or said anything prior to the contracting of the debt or delivery of 
the papers to lead the plaintiff to suppose that he was a partner, or 
that he shared to any extent the profits or losses of McIKkenna’s busi- 
ness. The proof relied upon to make out a partnership is furnished 
by the statement McKenna made to the plaintiff’s son that his uncle 
(Michaels) owned the largest share in the firm, and that he (Mc- 
Kenna) was manager; and by the testimony of Frederick B. Davis, 
plaintiff's collector, that he saw McKenna and Michaels together; 
that Michaels, after consulting with McKenna, gave him a check for 
$50, which was paid on account of the bill; that the papers deliv- 
ered by the plaintiff were found on the floor of Michaels’ saloon; 
and that at one time Michaels said to the witness: “You see Mc- 
Kenna about it. He has charge of these things.” Michaels testified 
that he had no interest in the business carried on by McKenna; that 
the building belonged to him, and he had let it to McKenna; and 
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that he (Michaels) was engaged in an entirely different enterprise. 
McKenna testified substantially to the same facts. The admission 
of the latter that his uncle was a partner in no manner bound 
Michaels, who was not present at the time. Kirby v. Hewitt, 26 
Barb. 607. There is no doubt that a person holding himself out as 
a partner, thereby inducing others to act on the faith of appearances, 
is liable as if he were in fact a partner; the real ground of liability 
being that a credit has been thereby gained. But no person can be 
fixed with liability on the ground he has been held out as a partner 
unless two things concur, viz.: First, the holding out must have 
been either by him or with his consent, express or implied; second, 
before giving the credit, it must have been known to the person seek- 
ing to establish liability. Lind]. Partn. (2d Am. Ed.) 42, 43; Burnett 
vy. Snyder, 76 N. Y. 344; Brookman v. Stetson, 13 Misc. Rep. 182, 34 
N.Y. Supp. 168. The record before us does not disclose such a state 
of facts. If Michaels had, prior to the giving of the credit, made 
any declaration or representation to the plaintiff, whereby he Jed plain- 
tiff to believe that he was a partner of McKenna, and had in conse- 
quence induced the plaintiff to bestow labor or part with property, he 
would, on equitable principles, have been estopped from denying as to 
the plaintiff that he held such partnership relation. But there is no 
such proof in the case. The acts of Michaels, even if regarded as of 
any significance, were all subsequent to the contracting of the debt. 

The judgment as to Michaels must therefore be reversed, and a new 
trial ordered, with costs to the appellant to abide the event. 


(16 Mise, Rep. 4.) 


BALMFORD vy. GRAND LODGE OF ANCIENT ORDER OF UNITED 
. WORKMEN. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


BeRvick of WrITS—OFFICER OF FRATERNAL CORPORATION. 

Where the officers of a fraternal corporation are the grand master work- 
man and the grand foreman, and the duties of the grand foreman are to 
preside in the absence of the grand master workman, a service of sum- 
mons on the grand foreman is valid, within Code Civ. Proc. § 481, subd. 
3, providing for service on a director or other ofticial of a defendant cor- 
poration. 


Appeal from city court of New York, general term. 

Action by Thomas Balmford, administrator of Alfred Fogarty, 
deceased, against the Grand Lodge of the Ancient Order of United 
Workmen of the state of New York. From an order of the general 
term affirming, without opinion, an order at the special term deny- 
ing a motion to set aside the service of summons, defendant ap- 
peals. Affirmed. 

Argued before DALY, P. J., and McADAM, and BISCHOFF, JJ. 


Isaac B. Barrett, for appellant. 
J. Baldwin Hands, for respondent. 


PERCURIAM. The application below was to set aside the serv- 
ice of a summons, upon the ground that Mr. Burnham, the person 
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on whom it was served, was not a director or other official of the 
defendant, within the meaning of Code, § 431, subd. 3. The de- 
fendant is a domestic, fraternal corporation, and Mr. Burnham is 
its grand foreman. In the affidavits in support of the motion, it is 
stated that there is no secretary, treasurer, director, cashier, clerk, 
or managing agent of the defendant. It is no doubt true that there 
are no officials in the corporation that are given the titles of office 
specified eis nominibus in the Code; but, being a corporation, it 
necessarily has officers to perform corresponding duties, and man- 
age its affairs. Thus, the grand master workman is practically the 
president or head of the corporation; the grand recorder, the sec- 
retary or clerk; and the grand receiver, the treasurer. The duty 
of the grand foreman, as provided in the constitution of the order, 
is to assist the grand master workman, and, in his absence, preside 
over the lodge. In short, the grand master workman is president, 
and the grand foreman vice president, of the defendant. Webster de- 
fines a “director” to be one “who or that which directs; especially 
one of a body of persons who manage the affairs of a corporation.” 
That Mr. Burnham was one of the persons who managed the affairs 
of the defendant is clearly shown by the section of the constitution 
and by-laws of the defendant copied in the opposing affidavits. The 
article referred to provides that the defendant shall be constituted 
and composed ot the following members, viz.: Grand master, 
grand foreman, and several others. It is therefore clear that the 
business of the defendant is managed by several officers, members 
of the defendant, of whom the grand foreman is one, and the serv- 
ice upon him was proper and sufficient. In Palmer v. Pennsylvania 
Co., 35 Hun, 369, the court, at page 371, said, “Every object of the 
service is attained when the agent served is of sufficient character 
and rank to make it reasonably certain that the defendant will be 
apprised of the service made.” This was affirmed in 99 N. Y. 679, 
and was followed in Ives v. Insurance Co., 78 Hun, 32, 33, 28 N. Y. 
Supp. 1030. We think that service upon the vice president of a 
domestic corporation sufliciently satisfies the requirements of the 
adjudicated cases. In Barrett v. Telegraph Co., 138 N. Y. 491, 34 
N. E. 289, the general superintendent was served; and though such 
an officer is not named, under section 431 of the Code, as one upon 
whom service can be made, the court nevertheless held the service 
good. At page 493, 138 N. Y., and page 289, 34 N. E., the court 
said: “The design of the statute was to secure notice of the com- 
mencement of a suit to the corporation, and it is very apparent, 
from the description in the statute of the persons upon whom serv- 
ice might be made, that the legislature intended to facilitate such 
service, and only required that the person served should sustain 
such responsible and representative relations to the corporation” us 
would secure notice to it of the commencement of the action. In 
Rochester, H. & L. R. Co. v. New York, L. E. & W. R. Co., 48 Hun, 
190, service was made upon a division superintendent, and this was 
held to be sufficient; he being, so far as his division was concerned, 
a managing agent. 
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We think the commencement of this action has been brought as 
fully to the attention of the corporation as is possible. See, also, 
Stillman v. Lace Makers’ Co., 14 Misc. Rep. 508, 35 N. Y. Supp. 1071. 
And the order appealed from must be, therefore, affirmed, with 
costs. 





(16 Mise. Rep. 9.) 
FREUDENHEIM et al. v. RADUZINER. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


APPEAL FROM JUSTICE—AMENDMENT OF RETURN—RENEARING. 

Where an appeal was taken from a justice of the city court to the gen. 
eral term of such court, where the judgment wag affirmed, and an appeal 
was taken to the general term of the court of common pleas, which re- 
versed such judgment, the return on appeal will not be amended, on an 
order from the justice setting forth matters which were not before the 
general term of the city court, in order to permit a rehearing. 


On motion to amend a return on appeal from the city court, and 
for rehearing, or for leave to go to the appellate division on questions 
of law. Denied. | 

For former opinion, see 36 N. Y. Supp. 815. 

Argued before DALY, P. J.. and McADAM and BISCHOFY, JJ. 


A. H. Berrick, for the motions. 
Edward Clark and W. F. Severance, opposed. 


PER CURIAM. An appeal was taken from an order of the gen- 
eral term of the city court, which affirmed a judgment entered upon 
a verdict directed in favor of the defendant. The appeal was heard 
at the last November general term of the court of common pleas, 
which court filed its decision December 27, 1895, reversing the order 
and judgment appealed from, with costs of appeal to the appellants, 
and a new trial was directed, unless, upon the objection of either 
party, the court below should strike the cause from the trial calendar, 
In order to meet the objections found against the judgment by the 
general term of the court of common pleas, the defendant, since the 
reversal by that court, has obtained irom one of the justices of the 
city court an order permitting the return on appeal to this court to 
be amended by setting forth certain matters and things which were 
not before the general term of the city court, and which were con- 
sequently not in the return made by that court on the appeal to the 
common pleas. 

To allow such an amendment at this stage of the case would be 
to introduce a practice not heretofore countenanced. The common 
pleas was required to pass upon the record that the general term 
of the city court had before it, and that is what was done. The 
amendment proposed would introduce inte the record matter which 
was not before the general term of the city court, and which could 
not, therefore, have influenced it in arriving at the result found by 
the common pleas to be erroneous. The motion to amend must there. 
fore be denied, with $10 costs. 

The second motion, viz. for a rearguiment, or leave to go to the 
appellate division, is also without merit. The authorities referred to 
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by the defendant were not overlooked, nor is there any great prin- 
ciple of law involved which would warrant us in sending the case to 
the appellate division for its consideration. The defendant has failed 
to bring herself within any of the established rules which would en- 
title her to the relief sought, and this motion must also be denied, 
with $10 costs. 


(16 Misc. Rep. 82.) 
KATZ v. WOLF. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 
1, REVIEW ON APPEAL—CONFLICTING EVIDENCE. 


The finding of a juStice on conflicting evidence will not be disturbed. 


2. BREACH OF CONTRACT—DAMAGES. 
No damages can be measured for breach of a contract to deposit money 
with another on furniture which the depositor was to purchase when he 
got married, the event not having occurred. 


Appeal from Fourth district court. 

Action by Theodore Katz against Pauline Wolf. Judgment for 
plaintiff. Defendant appeals. Affirmed. 

Argued before McADAM and BISCHOFFP, Ju. 


La Fetra & Glaze, for appellant. 
S. Hoffman, for respondent. 


McADAM, J. The plaintiff furnished an estimate to do cer- 
tain work on the defendant’s house for $75. He testified that he 
did all the work agreed to be done, and received $30 on account. 
The justice gave judgment in favor of the plaintiff for $45, the 
balance due. Plaintitf also claimed $11 for extra work, but this 
the justice disallowed. The question of performance was decided 
on conflicting testimony; the plaintiff testifying one way, and the 
defendant’s agent the other. The finding of the justice upon that 
disputed question of fact is sufficiently sustained by the evidence, 
and cannot be disturbed. Frankel v. Wolf, 7 Misc. Rep. 190, 27 
N. Y. Supp. 328. The defendant made no motion to dismiss, and 
cannot now urge that the plaintiff did not make out a prima facie 
cause of action. Frankel v. Wolf, supra; Carroll v. O’Shea, 2 Misc. 
Rep. 437, 21 N. Y. Supp. 956. 

The defendant claims that the justice erred in declining to allow 
her counterclaims. The first of these, for six dollars, was properly 
disallowed, because the claim belonged to Fernback, defendant's 
agent, and not to herself. The second arises out of a writing signed 
by the plaintiff, “whereby he agreed to deposit $15 with the defend- 
aut on furniture” which he was to purchase from. her when he got 
married. The plaintiff was cuiltv of a breach of his agreement to 
deposit, but no damages arising therefrom were proved, nor could 
they be legally measured. The contract does not specify either the 
quantity or quality of the furniture, or its value in dollars and 
cents, or the character of the goods; and much would, in the na- 
ture of things, depend upon the notion, fancy, and requirements of 
the plaintiff when the event for which the furniture was intended 
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should occur, and it has not yet occurred. The justice could not have 
allowed anything on such an uncertain and indefinite agreement. No 
error is disclosed by the record, and the judgment must be affirmed, 
with costs. 


(16 Mise. Rep. 235.) 
NEWCOMBE v. HYMAN. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


1. APPEAL—HARMLESS ERROR. 

In an action for professional services, the admission in evidence of books 
of account showing the services, without the proper foundation being laid 
therefor, is harmless error, where defendant admits the services were ren- 
dered as charged. 


2. EVIDENCE—ADMISSIONS AGAINST INTEREST. 

In an action on a quantum meruit for services rendered, evidence that 
defendant agreed to pay a certain sum in settlement of the bill is com- 
petent, as an admission against interest by defendant, to prove the value 
of the services. 


8. WITNESS—CREDIBILITY— RELATION TO PARTY. 
A partner of defendant is not a disinterested witness, so as to require 
the jury to believe his testimony, though uncontradicted and in no way 
discredited. 


4 SameE—Panty as WITNEsS. 

In an action by an administrator to recover for services rendered by his 
decedent, testimony of defendant, though uncontradicted, as to payment, 
is not conclusive on the jury, where, on trial, neither the absence of the 
receipt for such payment nor the check on which the money to make the 
payment was claimed to have been procured was satisfactorily accounted 
for, and defendant admitted that the date of the payment as sworn to in 
his answer was false. 


Appeal from city court of New York, general term. 

Action by Ida M. Newcombe, executrix, etc., of Richard S. New- 
combe, against Samuel P. Hyman. From a judgment of the gen- 
eral term affirming a judgment for plaintiff entered on a verdict (35 
N. Y. Supp. 1026), defendant appeals. Reversed, unless plaintiff stip- 
ulates to reduce damages. 

Argued before DALY, P. J., and McADAM and BISCHOFF, JJ. 


Epstein Bros., for appellant. 
Booraem, Hamilton, Beckett & Ransom, for respondent. 


McADAM, J. The action was to recover $500 for professional 
services rendered to the defendant by the late law firm of Donohue, 
Newcombe & Cardozo. By reason of the death of Mr. Newcombe, 
the firm dissolved July 26, 1891; and, in settling the affairs of the 
partnership, the claim in suit was transferred to the widow of Mr. 
Newcombe, as his executrix, and in that capacity she sues to recover 
the sum claimed. 

The bill representing the claim is in these words: 

“15 April, 1889. 
“S. P. Hyman, Esq., to Donobue, Newcombe & Cardozo, Dr. 


*1888. August, September, and October. 
“To professional services in the matter of your accounting as assignee of 
J. S. Cohen & Co.; attendances on references and motions; your arrest; pro- 
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ceedings in district attorney’s office and before grand jury; negotiations for 
settlement; taking releases; assignments; and final adjustment..... $74." 

No items other than those which appear in the bill were fur- 
nished, nor do the books of the firm give much more information. 
The books of the firm were received in evidence under objection and 
exception. They merely showed the rendition of the services, and, 
as that was practically conceded by the defendant, their admisssion, 
even if erroneous under the preliminary proofs offered, did him no 
injury, and the exception to their admission is of no importance. 

The only serious exception in the case is that taken to the ab- 
sence of proof of reasonable value. The charge made in the books 
was merely the estimate of value which Mr. Newcombe placed upon 
his services, to the accuracy of which the defendant does not seem 
to have in any manner assented. The mere rendition of the bill 
did not conclude either party on the question of value. Williams 
y. Glenny, 16 N. Y. 389. 

The defendant claims that, though he never formally objected to 
the bill, he never assented to the amount of the charge. He testified 
(without objection) that he called upon Mr. Newcombe, and offered 
him $250 in settlement of the bill, and that they finally agreed on 
$300. This is the only evidence establishing value in the case. It 
is available to the plaintiff as an admission against interest made 
by the defendant (Cook v. Barr, 44 N. Y. 156); and this though the 
action is on a quantum meruit, and not to recover the agreed com- 
pensation (Fells v. Vestvali, “41 N. Y. 152; Goetz v. Van Au, 22 
Civ. Proc. R. 104, and note; Tiling Co. v. Reich [City Ct. N. Y.] 
N. Y. Supp. 776). 

The defense was payment. In the answer the defendant swore 
that the payment was made on or about April 15, 1889, and on the 
trial testified that the time was February, 1891, and that what he 
had sworn to in the answer was false. There were other state 
ments in his story which made it improbable; and, being interested 
in the result, the jury were under no obligation to believe his testi- 
mony. Mr. Maas, who undertook to corroborate the statement as 
to payment, was a partner of the defendant, and not disinterested 
to such extent as to require the jury to believe the evidence he 
gave. Kavanagh v. Wilson, 70 N. Y. 177, and kindred cases. It is 
only where a witness who is disinterested and in no way discred- 
ited testifies to a fact within his knowledge, which is not of itself 
improbable or in conflict with other evidence, that his testimony 
must be believed. Arms v. Arms, 13 N. Y. St. Rep. 196; Lomer v. 
Meeker, 25 N. Y. 361; Elwood v. Telegraph Co., 45 N. Y. 549; Kelly 
v. Burroughs, 102 N. Y. 93, 6 N. E. 109. Considering the fact that 
neither the check upon which the money to pay the bill is said to 
have been procured, nor the receipt claimed to have been given by 
Mr. Newcombe when the alleged payment was made, was produced 
or its absence satisfactorily accounted for, the value of the testi- 
mony adduced by defendant was seriously impaired. It was cer- 
tainly not of that demonstrative or impressive character likely to 
carry conviction to the minds of jurors, or which they are bound 
as of course to credit and adopt. The lips of the party to whom 
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the alleged payment was made were sealed in death, and the de- 
fendant was allowed every conceivable latitude to make out his 
defense, even to the extent of giving his own version of the transac- 
tion alleged to have been had with the testator in his lifetime. The 
case was essentially one for a jury to determine, in the light of all 
the surrounding circumstances, giving proper weight to the interest 
of the parties testifying and the inherent probability or improbabil- 
ity of their stories. It was not one where the court could have di- 
rected a verdict. The jury had to reach a result from the evi- 
dence; they found against the defendant; and the trial judge and 
the general term of the court below have approved of the finding. 
We will assume, therefore, that the agreed $300 was not paid. 

The difficulty with the verdict, however, is that the jury found 
in favor of the plaintiff for the entire amount of the bill ($500, with 
interest), instead of the value of the services as legally established. 
To correct this error, the judgment appealed from will have to be 
reversed, and a new trial ordered, with costs to the appellant to 
abide the event, unless within 10 days the plaintiff stipulates to re- 
duce the damages recovered in the court below to 3300, with inter- 
est, in which event the judgment, as modified, will be affirmed, 
without costs upon this appeal. All concur. 





———_, 


BUTLER v. THIRD AVE. R. CO. 
(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


APPEAL—AFFIRMANCE. 

In an action for injuries, where the evidence jis conflicting, but is sutf- 
cient to warrant a finding that the injuries complained of were the result 
of defendant’s negligence, and that plaintif! was free from fault, a judg- 
ment for plaintif£€ will be attirmed. 


Appeal from Eleventh district court. 

Action by James Butler against the Third Avenue Railroad Com- 
pany for personal injuries caused by defendant's negligence. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

Argued before McADAM and BISCHOFTP, Jd. 


Hoadly, Lauterbach & Johnson, for appellant. 
John H. Rogan, for respondent. 


PER CURIAM. The return shows the usual conflict of evidence 
found in negligence cases. The evidence was sufficient to warrant 
the justice in finding that the injuries complained of were the result 
of the defendant’s negligence, and that the plaintiff was free from 
fault. The damages allowed were fully substantiated. We find no 
error. 

Judgment affirmed, with costs. 
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(16 Misc. Rep. 63.) 
HESPD et al v. WYMAN. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


APPEAL— WEIGHT OF EVIDENCE. 
A judgment on conflicting evidence will not be disturbed on appeal as 
against the weight of evidence. 


Appeal from Second district court. 

Action by William C. Hespe and another against Edward B. Wy- 
man. From a judgment in favor of plaintiffs, defendant appeals. 
Affirmed. 

Argued before McADAM and BISCHOFF, JJ. 


George L. Hoffman, for appellant. 
Patrick J. O’Beirne, for respondents. 


BISCHOFF, J. This action was brought to recover for work, la- 
bor, and services and materials furnished at the defendant’s instance 
and request, and a recovery of $72.50 was had. There can be no 
question as to the value of the services in suit, since the defendant 
himself admitted in court that their value was in the amount above 
stated; but the appeal is based upon the claim that the defendant, in 
making the contract for the work, acted as agent for a corporation, 
and that the weight of the evidence is in his favor upon this defense. 
A consideration of the record makes it apparent, however, that there 
was merely a conflict of evidence touching this point, and the proba- 
bilities are not against the plaintiffs’ positive evidence that the de- 
fendant acted as an individual, pledging his own credit, in the course 
of the transaction. It may be, as contended, that the plaintiffs had 
reason to be cognizant of the claim that the defendant was acting as 
agent; but this was subsequent to the contract and performance, if 
at all, and the plaintiffs were not restricted to an action against the 
concealed principal, when finally discovered. The question of the 
weight of evidence must be resolved impartially by the appellate court, 
and cannot be determined merely as a reflection of the appellant's re- 
liance upon the value of his allegations and proofs. 

Judgment affirmed, with costs. 


(16 Mise. Rep. 76.) 
GREEN v. WECKLE. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


1. APPEAL—REVIEW—WEIGHT OF EVIDENCE. 
A verdict based upon conflicting evidence will not be disturbed as 
against the weight of the evidence. 
2. LANDLORD AND TENANT—RECITAL IN RENT RECEIPT—CONCLUSIVENESS. 
The fact that the receipts for rent signed by the landlord recited that 
the letting was for one month only. was not sufticient to show that the 
lease was not for one year, in the face of an actual agreement between 
the parties that the tenancy should coutinue for that period. 
8. STATUTE OF FRAUDS—LEASE—COMMENCEMENT IN FUTURO. 
A verbal agreement between a landlord and his tenant that the tenancy, 
theretofore from month to month, should continue from May 1, 1895, to 
May 1, 1896, made while the tenant was in possession, and after the ac 
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crual of the rent for April, 1895, was a lease for one year, to commence 
in futuro, and was not repugnant to the statute of frauds. 


4 SamE—EvipENCE—MAaTERIALITY. 
It was immaterial in such case whether the tenant would have paid the 
rent for April, 1895, if the verbal agreement had not been made. 


Appeal from Ninth district court. 

Summary proceedings by John J. Green, as landlord, against John 
Weckle, as tenant, to dispossess the latter of premises of which he 
was in occupancy. From a final order on a verdict awarding posses- 
sion to the tenant, the Jandlord appeals. Affirmed. 

Argued before McADAM and BISCHOFF, JJ. 


W. E. Benjamin, for appellant. 
A. E. Hageman, for respondent. 


BISCHOFF, J. The appellant sought to dispossess the respond- 
ent upon the assumption that the latter held over his term as a 
monthly tenant after the statutory notice tu quit had been given. 
The defense was that a verbal lease for one year had been entered 
into, and upon a direct conflict of evidence this defense prevailed. 
We are asked to reverse the order upon the evidence, but fail to find 
that the preponderance is with the appellant, and in consonance 
with familiar rules, the jury’s determination upon conflicting testi- 
mony is not to be disturbed. $ 

The fact that the receipts for rent, signed by the landlord, bore the 
words, “Terms of letting, one month only,” does not show that the 
lease was not for a year, if the parties had actually agreed that it 
ia ‘ and the conclusion that they had is founded upon accepta- 

e proof. 

A point is made that the agreement was in contravention of the 
statute of frauds, in that it provided for a tenancy from May 1, 1895, 
to May 1, 1896, and that it was made while the tenant was in pos- 
session before the accrual of the April rent. Thus, it is claimed that 
the verbal lease was for 18 months instead of 12, and so void. From 
the receipts in evidence, and from the understanding of the parties, 
it appears, without contradiction, that the April rent was payable 
In advance, and was therefore due prior to the date of the agreement 
which was made on the 4th day of that month. Therefore the lease 
Was properly viewed as for a year, to commence in futuro, and, as 
such, was not repugnant to the statute. Moreover, the statute of 
frauds was not alluded to upon the trial, and the whole question liti- 
gated was as to the termination of the tenancy by the five-days notice. 

The appellant claims that there was error in the exclusion of a 
question asked the defendant, whether he would have paid his April 
rent if the verbal agreement of lease had not been made. The ques- 
tion, in view of the attitude taken upon the trial, certainly appeared 
to be immaterial, and was very vague, if supposed to touch the ques- 
tion of the statute of frauds; but, at all events, the exclusion was 

proper, since the duty to pay the rent at that time was apparent, and 
the matter was not, legally, one admitting of a choice upon the ten- 
ant’s part. 

Final order affirmed, with costs. 
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(16 Misc. Rep. 49.) 
NEFF v. KLOPFER et al. 


(Supreme Court, Appellate Term, First Department. February 26, 189.) 


1. SaLE—ConTRACT—CONSTRUCTION. 

An order for the manufacture of a certain number of boxes was first 
given, with orders for delivery from time to time, the stock on hand to 
be constantly kept up to such number. JHeld, that the order was & COD- 
tinuing ove for the manufacture of such a number of boxes, binding the 
buyer to receive, within a reasonable time, the number manufactured, 
after an order for delivery, to keep the stock up to the required number, 
unless the buyer, at the time of the delivery, notified the manufacturer 
not to manufacture more stock. 


2, ParoL EvIpENCE—AMBIGUITIES IN WRITING. 
In case of an order for the manufacture of a certain number of boxes, 
to be kept ‘on call,” parol evidence {s admissible to show the meaning 
of the phrase “on call.’ 


Appeal from First district court. 

Action by Frederick Neff against Benno Klopfer and another. 
From a judgment for plaintiff, defendants appeal. Affirmed. 

Argued before DALY, P. J.. and McADAM and BISCHOFF, JJ. 


Melville H. Regensburger, for appellants. 
Henry Schmitt, for respondent. 


DALY, P. J. According to the testimony of plaintiff’s witness 
Wilcox, he called upon the defendant, who was a manufacturer of 
corsets, using paper boxes of a particular description, and solicited 
orders for the manufacture by plaintiff of such boxes; that defend- 
ant gave an order to make 5,000 boxes as a sample order, which 
proved to be satisfactory, and defendant then said he wished plain- 
tiff to make 9,000, of different colors and sizes, and keep them on 
call, and replace when called for; that defendant was to furnish 
his own labels for the boxes, and did 80; that payments were to 
be made in monthly settlements; that defendant furnished labels 
for about one year, during which time there were manufactured, 
delivered, and paid for about 150,000 boxes; that in October, 1893, 
plaintiff had on hand 9,000 boxes that had been made on call. por- 
suant to the contract; that defendant then promised to take them, 
but said he was then temporarily shut down, as the tariff had af 
fected him, but would take them and a good many more; that de 
fendant, however, took no more boxes, and about a year afterwards 
this action was brought to recover for the 9,000 boxes. 

On this state of facts, plaintiff was entitled to recover, as the 
justice might find that the defendant had had a reasonable time 
in which to take and pay for the goods which had been manufac 
tured and kept on call for him under his order. It is contended. 
however, that, upon a previous trial of this case, the plaintiff's wit: 
ness Wilcox gave a different version of the transaction with the de 
fendant, and testified, in substance, that, upon his soliciting the 
defendant’s orders, the conversation was that, if plaintiff would keep 
stock on hand of these boxes, defendant would give him orders; 
and it is claimed that the keeping of stock on hand was an induce 
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ment for orders, and that no obligation to pay for them rose until 
orders were given. Whatever construction might be placed upon 
the agreement as testified to upon the former trial, the testimony 
upon the last trial, amplifying the details of the conversation be- 
tween the contracting parties, tended to show that the stock on 
hand was made upon an express and continuing order, and that the 
defendant was bound to receive and pay for the boxes so kept on 
hand,—if not within a month, according to the terms of payment 
agreed on, then within a reasonable time. It is true that the wit- 
ness Wilcox testified that he considered the answers he gave were 
substantially the same on both trials; but this construction which 
he puts upon the effect of his testimony is not very material, since, 
upon the second trial, he gave the whole conversation. As to the 
legal effect of the arrangement as now before us, there can be no 
doubt. An order to manufacture and keep constantly on hand 
9,000 boxes was first given, with orders for delivery to follow from 
time to time, the stock’ on hand to be constantly kept up. It wasa 
continuing order for 9,000 boxes to be manufactured. This con- 
struction imposes no unreasonable burden upon the defendant, who 
could, at the time of giving any order for delivery, notify plaintiff 
to manufacture no more stock, and so limit his obligations to his 
actual needs. 

Proof of custom was admitted by the justice to explain the mean- 
ing of the contract to keep boxes “on call.” This was proper. Ev- 
idence of custom to explain the meaning of the words “on approval” 
was held to be proper. Evidence is always admissible to explain 
the meaning of terms used in any particular trade, when their 
meaning is material to construe the contract; and the rule extends 
to forms of expression as well as to single words. Smith v. Clews, 
114 N. Y. 190, 21 N. E. 160. 

Judgment affirmed, with costs. All concur. 


(16 Mise. Rep. 48.) 
WILSON v. BRENTWOOD HOTEL CO. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


ConPoRATIONS—RESIGNATION OF DIRECTOR—SERVICE OF SUMMONS. 
Service of summons on one who has sent his resignation as director of 
a corporation to the president is not service on the corporation, though 
the resignation has not been accepted, and though sucb resignation re- 
duced the number of directors below the minimum allowed by law. 


Appeal from Eighth district court. 

Action by William M. Wilson against the Brentwood: Hotel Com- 
pany. From judgments in favor of plaintiff entered by default, on 
proof of service of summons on Frederick A. Hart, described as 
one of the directors of defendant, defendant appeals, under Code, 
§ 3057, on affidavits showing that Hart had resigned as a director 
before service of the summons; opposing affidavits being presented 
by plaintiff. Reversed. 

Argued before DALY, P. J.. and McA DAM and BISCHOFF, JJ. 
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Blair & Rudd, for appellant. 
Welch & Daniels, for respondent. 


DALY, P. J. It is not questioned that Hart sent his resignation 
as director to the president of the company, before the summons 
was served upon him, although it had not been formally accepted. 
Acceptance was not necessary to make the resignation effective. 
Chandler v. Hoag, 2 Hun, 613, affirmed 63 N. Y. 624; Smith v. Dan- 
zig, 64 How. Prac. 320; Mor. Priv. Corp. § 563. The fact that the 
withdrawal of Hart from the company would reduce the number 
of its directors to less than three, the minimum allowed by law 
(Business Corporation Law 1892, c. 691, § 2, subd. 7) does not re 
quire us to hold the resignation ineffectual as regards the plaintiff 
or other creditors. There remained the president upon whom serv- 
ice of process could be made. The same consideration renders it 
unnecessary to discuss the charge that the resignation of Clark and 
another director, Kellam, was intended to defeat the emplovés of 
the company in their efforts to recover against it. If all the di- 
rectors had resigned with that intention, a question of great inter 
est would be presented, which it is not necessary now to consider. 
Carnaghan v. Oil Co. (Sup.) 11 N. Y. Supp. 172; Smith v. Danzig, 
above. 

At the time of the service of summons in these actions upon him, 
Clark notified the person making the service that he had sent in 
his resignation, and that he doubted whether he was the proper 
person to be served. This prompt notification is satisfactory evi- 
dence that he had no intention of prejudicing the rights of creditors 
by his resignation. 

The judgments must be reversed. All concur. 


(16 Mise. Rep. 69.) 
PATTERSON GAS-GOVERNOR CO. v. BAYNE et ux. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


1. SALE—PERFORMANCE OF CONDITIONS—BURDEN OF PROOF. 
In an action to recover the price of a gas governor, for which defendant 
promised to pay, after 30 days’ fair trial, on condition that it would effect 
a saving of from 15 to 40 per cent. in gas, the burden is on plaintif® to 
prove a performance of the condition. Governor Co. v. Glenby, 24 N. Y. 
Supp. 575, followed. 
2. REVIEW ON APPEAL—CONFLICTING EVIDENCE. 
Where the evidence is conflicting, the decision of the trial judge will 
not be disturbed. 


Appeal from Eighth district court. 

Action by the Patterson Gas-Governor Company against Samuel 
G. Bayne and another. From a judgment for plaintiff, defendants 
appeal. A flirmed. 

Argued before McADAM and BISCHOFF, JJ. 

Taylor & Parker (Herman Aaron, of counsel), for appellants. 

P. C. Talman, for respondent. 
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McADAM, J. The action was on a contract in these words: 

“New York, November 19, 1894. 
“5503 West 33rd Street. 

“Patterson Gas-Governor Co.: Please attach to meter at Riverside Drive, 
corner of 108th street, Patterson gas governor, for which I hereby promise 
to pay to your order ninety dollars, after thirty days’ fair trial, provided said 
machine effects a saving of from fifteen to forty per cent., as demonstrated 
by actual time test of same number of burners for a given period, with and 
without governor, against open street pressure. Failing to record above sav- 
ing, machine to be removed at your expense. S. G. Bayne.” 

The burden of proving performance of the condition that the gov- 
ernor would demonstrate, after 30 days’ fair trial, a saving of from 
15 to 40 per cent. in the consumption of gas, rested upon the plain- 
tiff. Governor Co. v. Glenby, 4 Misc. Rep. 532, 24 N. Y. Supp. 575. 
Mr. O’Keefe, an employé of the plaintiff, testified that he tested 
the governor, and that it effected a saving of 32 per cent.; and Mr. 
Patterson, who is also connected with the plaintiff, testified that 
the defendant Samuel G. Bayne told him he was perfectly satis- 
fied with the work of the governor, and that the company was not 
notified to take it away. On the other hand, the defendant Sam- 
uel G. Bayne testified that he never expressed himself satisfied 
with the governor; that it impaired the quality of the light, which 
was not as good after the governor was put on as it had been pre- 
viously. In short, he contended that the only effect of the govern- 
or was to check the pressure of the gas, and that any saving ac- 
complished resulted from the want of that quantity and brilliancy 
of light which he had theretofore enjoyed. The plaintiff was never 
officially notified of any imperfection in the governor, or called upon 
to take it away; and, so far as the return discloses, it is still in use 
by the defendants. 

The action, though nominally brought against Mr. Bayne and his 
wife, was treated throughout as a litigation against him alone. He 
was the only one served with process, and judgment was not en- 
tered against her. No motion was made to dismiss the action 
against the wife, and she was practically regarded as being out of 
the case; so that there is nothing to review as against her. 

The issue narrowed itself down to a question of fact, which the 
justice decided upon conflicting evidence; and, while we might 
have reached a different conclusion, it does not follow that the jus- 
tice erred. The judgment must therefore be affirmed, with costs. 


(16 Mise. Rep. 17.) . 
HAND v. ROGERS et al. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


1. CONTRACTS— ACTION ON—JOINT OBLIGATION. 

In an action on a contract made by a firm, the complaint will be dis- 
missed where it appears that defendants compose a firm which was not In 
existence when the contract was made, though some of them were mem- 
bers of the other firm. 35 N. Y. Supp. 712, aftirmed. 

2. SAME—SEVERAL JUDGMEDT. 

Such action is not within Code Civ. Proc. § 1205, providing that where 

the action is against two or more defendants, and a several judgment is 
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proper, the court may direct a severance, and render judgment against 
one or more of them, unless it be shown that there was no firm of which 
defendant sought to be charged was a member when the contract was 
made, or that the contract wus outside the business of the firm. 


Appeal from city court of New York, general term. 

Action by Elwood 8. Hand against Charles P. Rogers and others. 
From a judgment of the general term of the city court of New York 
affirming a judgment dismissing the complaint (85 N. Y. Supp. 712), 
plaintiff appeals. Affirmed. 

Argued before DALY, P. J., and McADAM and BISCHOFF, JJ. 


Charles De Hart Brower, for appellant. 
John Henry Hull, for respondents. 


DALY, P. J. The defendants were sued as copartners, compos- 
ing the firm of Charles P. Rogers & Co., upon a contract in writing 
made November 30, 1889, by the defendant Charles P. Rogers, in 
the said firm name. The complaint alleged that, at the time. the 
defendants were, and still are, said copartners. The answer denied 
all the allegations of the complaint except that defendants admit 
“that they are copartners under the name alleged.” Upon the trial 
it was proved that the defendant Charles P. Rogers personally exe 
cuted the contract in the name of Charles P. Rogers & Co., but who 
were his copartners, if any there were at the time, was not shown. 
It was expressly admitted by plaintiff that the other defendants 
were not then his copartners, and thereupon defendants moved for 
a dismissal of the complaint. The plaintiff claimed that the com- 
plaint should be dismissed as to all but Charles P. Rogers. The 
motion to dismiss as to all the defendants was granted. 

The position taken by plaintiff at the trial was that an individual 
liability had been established against Charles P. Rogers, because 
it appeared that the other defendants were not his copartners when 
the contract was made. This is equivalent to saying that, because 
certain persons were not then his copartners, he therefore had 
none; that a defendant can be sued as a copartner upon a contract 
purporting to be executed by a copartnership, and then charged in- 
dividually, because the persons the plaintiff happens to join as his 
copartners were not such in fact. Such a position is untenable. 
The copartnership must be proved as alleged, or the plaintiff must 
fail. This is not the case of a person sued as sole defendant upon 
a contract purporting to be executed by a firm. In such a case the 
defendant must take the objection of nonjoinder of his copartners 
by demurrer or answer; otherwise, the objection is waived, and 
judgment will be given against him individually. Douglass v. 
Leonard (Com. PL) 17 N. Y. Supp. 591, 18 N. Y. Supp. 144. But. in 
order to recover against him individually, he must be sued individ- 
ually. His objection to the nonjoinder of his copartners cannot 
be precluded unless there is a nonjoinder. If he is sued with the 
members of one firm upon a transaction of his as a member of an- 
other firm. he is entitled to deny the making of the contract by the 
copartnership alleged, and to prevail in the action. 
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The plaintiff claims the benefit of section 1205 of the Code, which 
provides that: 


“Where the action is against two or more defendants, and a several judg- 
ment is proper, the court may, in its discretion, render judgmeut, or require 
the plaintiff to take judgment, against one or more of the defendants; and 
direct that the action be severed, and proceed against the others, as the only 
defendants therein.’ 


The section in question would apply if it appeared that, when the 
defendant Charles P. Rogers made the contract in a firm name, 
there was no firm, and he had no partner, or that the contract was 
made for his own purposes, and not in the business of the firm. 
Stedeker v. Bernard, 102 N. Y. 330, 6 N. E. 791. In such case he 
would be individually liable, and judgment might be rendered 
against him, even if dismissed against the other defendants. But 
it did not appear that there was no firm of Charles P. Rogers & Co. 
of which defendant was a member at that time, or that the contract 
was his individual contract. The plaintiff proved nothing of the 
sort, and a several judgment would be improper. 

The case is claimed by the plaintiff to be one of hardship, be- 
cause, owing to repeated trials and appeals in the city court, costs 
have accumulated far exceeding the original claim. But the an- 
swer of dc‘endants apprised plaintiff at the outset that issue was 
taken as to the copartnership of the defendants, and he could have 
saved further expense by discontinuance or amendment. 

Judgment affirmed, with costs. All concur. 





(16 Misc. Rep. 14.) 
UPTEGROVE et al. v. CENTRAL R. CO. OF NEW JERSEY. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


1, Carriens—INsSTRUCTIONS TO AGENT—CONTRACT. 

In an action against a carrier for goods lost in transit, it appeared that 
plaintiff notified defendant that he desired to ship some lumber, and de- 
fendant sent its own lighter to transport it to the depot; that plaintiff 
informed defendant that instructions as to shipment would be given to 
the captain of the lighter, to which arrangement, which was the usual 
one between the parties, defendant assented. //eld, that the instructions 
to the captain formed a part of the contract of affreightment., 

& SAME—DEVIATION FROM SHIPPING DIRECTIONS—LIABILITY. 

Where goods are not shipped according to instructions, the carrier be- 
Comes an insurer, and is linble for a loss of the goods occurring on a con- 
hecting line, though the consignor knew that the carrier had restricted 
Its liability to its own line. 


Appeal from city court of New York, general term. 

Action by William E. Uptegrove and others against the Central 
Railroad Company of New Jersey to recover for goods lost in transit. 
From a judgment affirming a judgment in favor of plaintiffs, ren- 
dered on direction of the trial court (85 N. Y. Supp. 1118), defendant 


appeals. A flirmed. 
Argued before DALY, P. J., and McADAM and BISCHOFF, JJ. 


Robert Thorne, for appellant. 
M. P. O'Connor, for respondents. 
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BISCHOFF, J. The plaintiffs brought this action to recover for 
goods lost in transit, after delivery to the defendant fur carriage and 
forwarding to certain parties in Cincinnati, Ohio. There is no con- 
tradiction in the evidence, and upon practically an agreed state of 
facts the case was submitted to the trial judge for determination. 
His finding was in favor of the plaintiffs, and the defendant’s excep 
tions bring before us the question whether, as matter of law, a recov- 
ery for the loss could be had. 

In support of the judgment the following facts appear: Plaintiffs 
desiring to make shipments of lumber to two firms in Cincinnati, so 
notified the defendant, who thereupon sent its own lighter to trans- 
port the lumber from their yard to its depot. The defendant’s agent 
was personally informed, at the time, that instructions as to the man- 
ner in which shipments should be made would be given to the captain 
of the lighter, and he made answer that “that was all right.” There 
had been a course of dealing between the parties with regard to ship 
ments of this nature, and instructions given to the captains of the 
lighters employed had been uniformly carried out by the defendant. 
Thus, unless the instruction given in this case, and upon which the 
matter in suit hinges, was unreasonable, and without the usual 
scheme of transaction between the parties, we must hold it to have 
formed a part of the contract of affreightment, and resolve the ques- 
tion accordingly. 

This instruction, which was given to and acquiesced in by the cap- 
tain of the lighter, was that all the lumber consigned to Unewehr & 
Co. should be placed in one car, and to facilitate this purpose the con- 
signment was placed in a portion of the lighter separate from other 
consignments. Actually the shipment was made in two cars; one 
car being filled, and the excess placed in a car with other goods. The 
defendant had cars of sufficient size to carry this whole consign- 
ment, and had shipped larger quantities of lumber for the plaintitfs 
before in one car. No evidence was adduced wherefrom it might 
be gathered that this instruction was unreasonable, in view of the 
course of dealing between the parties; and we cannot hold that there 
was no room for an inference that such a method of shipment as the 
plaintiffs directed was, in its nature, reasonably within the contempla- 
tion of the parties, as an incident to the carriage, when invoked. The 
matter fell naturally within the province of the captain, who had 
been held out as an agent to receive instructions touching the mau- 
ner of shipment. These oral instructions, then, which were in evi- 
dence without objection, taken together with the bill of lading, 
formed the contract between the parties; but, in the bill of lading. 
it was agreed that the defendant should not be liable for a loss oc- 
curring beyond its own line, and, since the evidence shows that the 
lumber consigned to Unewehr & Co. was delivered, packed in two cars, 
to the next connecting carrier, it is claimed that no liability for the 
loss attached, although only one car load finally reached the con- 
signee. 

It appears that the plaintiffs had notice of this restriction of lia- 
bility, notwithstanding that the particular bill of lading in this case 
was not delivered until after the goods were in transit, since, in the 
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various other shipments previously made, the same form of contract 
was used, and nothing different was looked for, apparently, in this 
instance. Nor does the proof show any negligence upon the defend- 
ant’s part in the method of packing the lost lumber in the second 
car, nor in the manner of labeling that car. But the liability was, 
we think, properly imposed, upon the ground that there was a devia- 
tion by the carrier from the terms of the contract, and that, for its 
failure to ship the lumber in one car, the defendant was chargeable 
as an insurer of the goods. It appears that the reason of the require- 
ment for shipment in this manner was that another consignment of 
similar lumber was made upon the same day by the plaintiffs to other 
parties in Cincinnati, and it was feared that a commingling and loss 
might result if the larger consignment was not shipped entirely by 
itself. Knowing that the defendant assumed no liability beyond its 
own line, it was but natural that the plaintiffs should seek some rea- 
sonably safe method of delivery, and it would appear that, from the 
defendant’s failure to observe the requirement imposed, exactly what 
was feared did happen. The goods were accepted for carriage under 
an agreement as to the terms of which the defendant had, at least, 
imputable knowledge, and the case appears to be a proper one for the 
application of the rule charging a carrier as insurer of goods, notwith- 
standing exemptions in the contract, where there has been a deviation 
from its material terms. Maghee v. Railroad Co., 45 N. Y.514. This 
main question is alone presented to us by the appellant, apd we con- 
clude that there is not ground for a reversal. 
Judgment affirmed, with costs, All concur. 


(i Mise. Rep. 31.) 
DAVIDOFF v. WHEELER & WILSON MANUF'G CO, 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


1. APPrAL—REVIEW—WRIGHT OF EVIDENCE. 
The affirmance by the general term upon the question of preponderance 


of the evidence is conclusive as to that question upon the appellate term, 
@ Triat—DiswiseaL OF COMPLAINT. ; 
When there is any evidence in support of plaintiff's cause of action, no 
error of law appears in the denial of defendant’s motion to dismiss the 


complaint. 


8 Mauicrocs ProsECUTION—REASONABLE BEWIEF. 

A request for an instruction in an action for malicious prosecution, 
Which permitted inquiry by the jury as to the actual as well as the rea- 
sonable belief of the prosecuting party, was properly refused. 

4. SaweE—Abvice of COUNSEL—PRESUMPTION. 

The fact that defendant, in an action for malicious prosecution, con- 
sulted counsel, and subsequently instituted the prosecution on which the 
action Is based, does not raise a presumption that the prosecution was ad- 


vised by counsel. 


6. Same—StaTEMENT OF Facts— NECESSITY. 
In the absence of a showing that defendant in an action for malicious 
prosecution mnade a full and fair statement of the case to counsel before 


instituting the prosecution, {t was proper to reject a question put to him 
as to what advice counse] gave bim. 
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6. EvVIDENCE—FOUNDATION FOR QUESTION. 
The ruling of the court in rejecting the question was not rendered er- 
roneous by the fact that defendant subsequently testified that he had 
made a full and fair statement to counsel. 


Appeal from city court of New York, general term. 

Action by Joseph Davidoff against the Wheeler & Wilson Manu- 
facturing Company for malicious prosecution. From an affirmance 
by the general term of the city court of a judgment on a verdict for 
plaintiff (85 N. Y. Supp. 1019), defendant appeals. Affirmed. 

Argued before DALY, P. J., and McADAM and BISCHOFF, JJ. 


Holden & Allen, for appellant. 
Morris Cukor, for respondent. 


BISCHOFF, J. The appellant’s counsel has devoted a consider- 
able portion of his brief to argument upon the facts, and touching the 
weight of the evidence in this case, which industry upon his part must 
go unrewarded, since the affirmance by the general term below con- 
cludes us upon the question of preponderance, and we must contine 
our attention to the exceptions taken at the trial. Claflin v. Watch 
Co., 7 Misc. Rep. 669, 28 N. Y. Supp. 42; Gold v. Serrell, 6 Misc. Rep. 
124, 26 N. Y. Supp. 5; Meyers v. Cohn, 4 Misc. Rep. 185, 23 N. Y. 
Supp. 996. There was certainly some evidence in support of the 
plaintiff’s cause of action, and hence no error of law appears from 
the denial of the defendant’s motion for a dismissal of the complaint. 
The action was for malicious prosecution, based upon the fact that 
the defendant procured the plaintiff’s imprisonment for eight days, 
pending examination by the grand jury into the defendant’s com- 
plaint of larceny, which charge was rejected by that body. The plain- 
tif’s evidence showed that he had received a certain machine from the 
defendant under a contract whereby he was to pay sums upon install- 
ment in order that title might finally vest in him, and it was further 
provided that the machine should not be removed from the place of 
delivery without notice to the defendant. Subsequently, permission 
for removal into the custody of one Eisenstadt was given by the de 
fendant, and notice of such removal was received from the plaintiff. 
Thereafter the defendant notified the plaintiff that the machine had 
been removed from this last location, and required him to trace it. 
which he did, and forthwith sent a postal card to the defendant. ad- 
vising them as to where the chattel could be found. Some days after 
wards he was arrested upon the defendant’s complaint, and it is in evi- 
dence that one of the defendant’s agents admitted, at the time of the 
arrest, that the postal card had been received. No question of law, 
therefore, arises upon the evidence, since all the elements of a cause 
of action for malicious prosecution are found in the matters detailed. 
The jury believed the plaintiff's evidence and the general term were 
satisfied with regard to the preponderance of proof. It it not for us 
to look further. 

The first exception relied upon was taken to the court’s refusal to 
charge, “in the form requested,” that “the true inquiry for the jury 
is, not what were the actual facts as to the guilt or innocence, but 
what did the defendant have reason to believe, and what did he be- 
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lieve, in reference thereto, at the time of the complaint.” ‘The ruling 
of the court was certainly very proper, since this proposition permit- 
ted inquiry as to the actual, as well as the reasonable, belief of the 
prosecuting party, whereas the latter kind of belief was alone in ques- 
tion. Fagnan v. Knox, 66 N. Y. 525. 

Next it is claimed that the court erred in refusing to charge, in 
effect, that, if the defendant’s action was based upon advice of coun- 
sel, given after a full and fair statement of the case, the plaintiff could 
not recover. The question of advice of counsel, however, was not in 
the case, since it does not appear that any advice was given favor- 
able to the action taken. Trne, the defendant consulted counsel, and 
subsequently instituted these criminal proceedings, but whether upon 
advice of counsel or not is a matter of surmise merely. Therefore, 
the ruling was not erroneous. So, too, the court properly excluded 
the questions whether the defendant’s counsel] had carefully consid- 
ered the case, and had given his advice in good faith. In anv aspect, 
this inquiry would seem to have been immaterial; but, as noted, the 
advice given, whatever it may have been, did not appear to have in- 
fluenced the situation. 

The objection to the question put to the defendant’s manager by 
defendant’s counsel, touching the bringing of this complaint, “What 
was my advice to you?” was well sustained, it not having been shown 
that a full and fair statement of the case had been made, and this 
was essential. Ames v. Rathbun, 55 Barb. 194. The fact that, sub- 
sequently, the witness stated that he had made such a full and fair 
statement certainly would have rendered the evidence admissible, had 
counsel desired to ask the question again thereafter; but the ruling, 
when made, could not correctly have been otherwise. 

No further points are presented, and we have but to affirm the judg- 
ment. 

Judgment affirmed, with costs. All concur. 





(16 Mise. Rep. 72.) 
BEADLESTON & WOERZ v. MORTON et al, 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


ACCORD AND SATISFACTION — CHATTEL MorTGAGE — SEIZURE OF Prorrrty BY 
MORTGAGEE. 

Defendants purchased saloon property, assuming a chattel mortguge 
thereon held by plaintiff as security for rent, and took from the mort- 
gagor an assignment of the lease, promising plaintiff that they would pay 
the rent, and that on default plaintiff might foreclose the mortgage. 
After several installments of rent were due and unpaid, defendants sald 
out to a third person, who attempted to remove the mortgaged property, 
whereupon plaintiff took possession thereof. Held, that such taking, being 
merely to protect the security, did not operate as a satisfaction of the 
mortgage debt. 


Appeal from Third district court. 

Action by Beadleston & Woerz, a corporation, against Henry 
Morton and others. From a judgment for plaintiff, defendants ap- 
peal. ‘Affirmed. 

Argued before McADAM and BISCHOFY, JJ. 
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Hays & Greenbaum, for appellants. 
Guggenheimer, Untermyer & Marshall, for respondent. 


McADAM, J. The defendants purchased the saloon No. 9 Mur 
ray street, on which there was a chattel mortgage held by plain- 
tiff, a domestic corporation. The mortgage was made by the for- 
mer proprietor, Gertrude A. Fox, for the sum of $6,750, and covered 
the lease, goods, chattels, and fixtures of the place. The plaintiff 
entered into a written agreement with the defendants by which 
certain clauses in the mortgage were modified, and the time of 
payment extended, and the defendants assumed the mortgage, to 
the extent of $2,400. By the third paragraph of said agreement, 
defendants promised to promptly pay on the Ist day of each month, 
in advance, all rent to accrue under a certain indenture of lease 
made by the plaintiff to said Gertrude A. Fox, of which the de 
fendants were the assignees, and agreed that, if default should be 
made in the payment of such rent, it should be the privilege of the 
plaintiff, at its option, to immediately demand payment of said 
mortgage, and, in default thereof, foreclose the same. Thus, the 
defendants were more than guarantors. They assumed the debt, 
made it their own, and unconditionally agreed to discharge it. The 
first installment of rent became due May 1, 1895, and the second on 
the following June lst, and neither was paid. The answer was a 
mere general denial, and there was no plea of payment, or of accord 
and satisfaction, and no evidence that would have justified either. 
Some time in June the defendants gave up possession of the prem- 
ises, without notice to the plaintiff. It then appeared that they 
had sold out to another party. About a week or 10 days after 
defendants’ vendee went into possession he moved out, and at- 
tempted to take with him part or all of the property and fixtures 
mortgaged to the plaintiff. The plaintiff thereupon sent Mr. Pott- 
berg down to the place, for the purpose of restraining defendants’ 
assignee from taking the property on which it held the mortgage. 
Mr. Obermeier, one of the defendants, was also present, and picked 
out goods belonging to them. After the removal of defendants’ 
vendee the mortgaged property was left in the building, and the 
place closed up. 

Appellants claim that the effect of taking possession of the prop 
erty is to satisfy the plaintiff's debt, or to suspend all remedies 
thereon until the property is sold by foreclosure, the equity of re 
demption extinguished, and the amount of deficiency ascertained, 
and that for such deficiency, and no other, the defendants are lia- 
ble. The appellants cite Olcott v. Railroad Co., 40 Barb. 179; Id. 
27 N. Y. 546; but there the property had been sold, bought in by 
the mortgagee, and the proceeds of sale credited on the mortgage 
debt. No sale has been had here, and there is no evidence that 
the value of the chattels equals or exceeds the debt, or would be 
likely to satisfy it if a sale were had. The respondent, on the other 
hand, contends that, in taking possession of the mortgaged prop- 
erty upon the attempted conversion of it by the defendants’ as- 
sivnee, the plaintiff was merely exercising its rights to protect the 
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mortgage security, and that such possession did not in any way 
operate as an accord and satisfaction of the debt. The case is 
somewhat similar to Lathers v. Hunt (Com. Pl.) 9 N. Y. Supp. 494. 
There the mortgaged chattels consisted of furniture mortgaged to 
secure rent due upon the premises. The mortgagor abandoned the 
property, and the plaintiff assumed possession of it, and, while 
thus in possession, brought his action to recover from the defend- 
ant the amount of arrears of rent to secure the payment of which 
the mortgage was given. Upon the trial, defendant contended that 
the possession of the mortgaged chattels by the mortgagee operated 
as a satisfaction of the mortgage debt. The trial justice sustained 
the contention, and rendered judgment in favor of the defendant, 
from which an appeal was taken, and the decision of the court be- 
low reversed, upon the ground that the action was maintainable. 
The plaintiff in this action, as in Lathers vy. Hunt, supra, took pos- 
session of the chattels for the purpose of protecting them, rather 
than in the exercise of any option of foreclosure. The promise made 
by the defendants being an unconditional one, to pay $2,400, in 
monthly installments of $100 each, we think the justice properly 
rendered judgment in favor of the plaintiff. Whatever sums the 
defendants pay wil] go in mitigation of the debt they assumed, and, 
when the plaintiff exercises its option of foreclosure, reduce the 
deficiency, if there be one, or increase the surplus, if any, arising 
from the sale. The mortgaged property being saloon fixtures, of 
precarious value, the plaintiff is probably awaiting a favorable op- 
portunity before attempting a sale at which the property may be 
sacrificed. The judgment must therefore be affirmed, with costs. 


—— 
——_ 





(16 Mise. Rep. 40.) 
VAN BUSSUM v. METROPOLITAN LIFE INS. CO. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


APPEAL FROM JusTICE—RETURN—TENDER OF Costs. 

Where a judgment is reversed, and the case remanded to a justice, and 
on new trial he dismisses the complaint, on tender of the costs of the 
second trial, as provided by Code Civ. Proc. § 3047, without tender of the 
costs of the former appeal, the justice must make a return of the appeal. 


Action by Dixon Van Bussum against the Metropolitan Life In- 
surance Company. Judgment for plaintiff. Motion to compel the 
justice to make a return in appeal. Granted. 

Argued before DALY, P. J., and McADAM and BISCHOFYF, JJ. 


J. Baldwin Hands, for appellant. 
Ritch, Woodford, Vovee & Wallace, for respondent. 


DALY, P. J. When the judgment of a justice of a district court 
is reversed, and a new trial is ordered, with costs to abide the event, 
the party prevailing upon the new trial becomes entitled to them 
immediately upon the entry of the new judgment in the district 
court, and is then entitled to have them taxed by the clerk of the 
appellate court, and to collect them. There is no practice by which 
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they can be inserted in the judgment of the district court, because 
(1) they are not awarded by the justice; (2) because the party en- 
titled to them cannot be ascertained until that judgment has been 
entered, for the judgment is the event upon which they depend; 
(3) they must be taxed by the clerk of the appellate court in which 
they are awarded, and they cannot be taxed until the judgment of 
the district court entitling the party to tax them is produced to 
the clerk. As the judgment upon the new trial in the district court 
should include only those costs which the justice has power to award, 
a party desiring to appeal is not required, as a condition of ap- 
pealing, to pay other costs than those so awarded. The Code pro- 
vides that the appellant must pay the costs of the action included 
in the judgment (section 3047), and this means, of course, the costs 
of the action properly included in the judgment, i. e. those awarded 
by the justice. 

In the case before us, the justice, upon the new trial, dismissed 
the complaint, and entered a judgment for $80.15 costs, which in- 
cluded the costs awarded by the general term of the court of com- 
mon pleas on the appeal from the former judgment, and $12.25 
costs and disbursements of the second trial. The appellant ten- 
dered the $12.25 to the justice, which was refused, and the justice 
declined to make a return until the whole of the $80.15 was paid. 
The appellant is right in his contention, and upon payment of $12.25 
the return should be made. 

The motion is granted. As the question has not been determined 
before, no costs of motion will be allowed. All concur. 





(16 Mise. Rep. 1.) 
LYNCH v. SAUER. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


1, LANDLORD AND TENANT—REPUDIATION OF LEASE. 

One who went into possession of premises under a lease, and continued 
in possession, paying rent, for nearly three years, with full knowledge of 
the facts, claimed to constitute duress and fraud, by reason of which he 
signed the lease, could not, in an action for rent due under the lease, set 
up defenses based on such facts. 

2. SAME—COVENANT OF QUIET ENJOYMENT—BREACH. 

Evidence that an action of ejectment was commenced against the lessee, 
to dispossess him of the premises, did not show a breach of the lessor’s 
covenant of quiet enjoyment, in the absence of a showing that the lessee 
was evicted. 

8. MISREPRESENTATION—WHAT CONSTITUTES. 

A misrepresentation which consisted of the lessor’s breach of promise to 
make future improvements on the leased premises could not be set up a3 
a fraud, in an action for the rent. 

4. LANDLORD AND TENANT—REPAIRS—ABANDONMENT. 

The fact that the lease, while enumerating the repairs which the lessee 
should make on the premises, made no mention of repairs to the roof of 
the leased building, atforded no ground for the tenant’s claim that he was 
not to keep the roof in repair, since repairs to the roof are ordinary repairs, 
which it is the tenant’s duty to make, and the tenant was, hence, net 
justified in neglecting to make them, and thereafter abandoning the prem- 
ises as ubvinhabitable 
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6. Samz—ConviTION PRECEDENT—WAIVER. 

Where the lessor's agreement to make {inprovements on the leased prem- 
ises, and to accept rent merely nominal until the lessee’s business should 
become profitable, was a condition precedent to the taking effect of the 
lease, it was waived by the lessee’s paying full rent from commencement 
of the term, and continuing in possession. 


Appeal from city court of New York, general term. 

Action by Sarah Lynch against George W. Sauer, on a lease, for 
rent. From an affirmance by the general term of the city court (35 
N. Y. Supp. 715) of a judgment for plaintiff, defendant appeals. Af- 
firmed. 

The lease in action was made in April, 1890, for the term of five years from 
May 1, 1890, of premises on the easterly side of Eighth avenue, 835.66 feet 
north of the northeast corner of said avenue and 155th street, running thence 
northeasterly to the bulkhead line of the Harlem river, thence 165 feet along 
the bulkhead, thence to the easterly line of Eighth avenue, and thence south- 


erly 263 feet to the place of beginning. The rent recovered was for eight 
months from April 1, 1893. 


Argued before DALY, P. J., and McADAM and BISCHOFF, JJ. 


George M. Curtis and Metzger & Tabor, for appellant. 
Henry E, Howland and Anderson, Howland & Murray, for re- 
spondent. 


DALY, P. J. After enjoying the demised premises and paying 
rent for 2 years and 11 months under his lease for § years, the 
lessee, upon being sued for rent subsequently accruing, interposes 
as a defense that the lease was procured from him by duress and 
misrepresentations, and counterclaims damages by reason of the 
alleged fraud by which he was induced to enter into the lease and 
expend money on the premises. After so long an acquiescence, 
these defenses are not available. It was his duty to promptly re- 
pudiate the agreement into which he had been induced to enter 
by duress or fraud; and his failure to do so, and continuing in pos- 
session and paying rent for nearly three years after he had full 
knowledge of the facts constituting the duress and fraud, is a com- 
plete ratification of the contract. Oregon Pac. R. Co. vy. Forrest, 
128 N. Y. 8&3, 28 N. E. 137; Gould v. Bank, 86 N. Y. 82. 

But, even as alleged in the answer, the counterclaim for alleged 
fraud is groundless. It is first alleged that the lessor falsely rep- 
resented herself to be the owner in fee of the premises, and had 
perfect title thereto, and that the defendant, believing it to be true, 
expended $5,000 in improvements thereon; that the representation 
was false; and that third parties instituted an action in ejectment, 
to dispossess the plaintiff. But it is not alleged that he was ever 
ejected, or suffered the loss of the sum so expended. An eviction is 
necessary to constitute a breach of the covenant of quiet enjoy- 
ment. Boreel v. Lawton, 90 N. Y. 293. 

It is next alleged that the defendant was induced to expend the 
sum of $5,000 (evidently the same expenditure already reterred to) 
on the premises by representations of the plaintiff that she would 
make large and extensive improvements upon the property, and 
build a dock as a landing place for boats and vessels, and that the 
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rent should be only nominal until the defendant would succeed in 
establishing a profitable business; that after his said expenditure 
the plaintiff threatened to dispossess the defendant unless he would 
sign the lease sued on, and its execution was obtained by fraud, 
duress, and misrepresentations; and that the plaintiff failed to 
make and complete said improvements. The misrepresentation 
here alleged is a promise to make improvements, and it is well 
settled that a promise to do a future act cannot be set up as a 
fraud. 8 Am. & Eng. Enc. Law, 637. Where representations are 
promissory, there is nothing in them on which to found an action 
ex delicto. Sparmann v. Keim, 9 Abb. N. C. 4. 

Finally, it is alleged that about April, 1893, and before the rent 
sued for became due, the premises became untenantable, by reason 
of the dilapidation of the roof, and that defendant was consequently 
evicted, and compelled to abandon the premises. There is no al- 
legation that the lessor agreed to keep the roof in repair, and, by 
reference to the lease, no such covenant is found. On the con- 
trary, the lessee agrees to take good care of the building upon the 
premises, and to suffer no waste, and to make certain specified re- 
pairs. The enumeration of those specific repairs in the lease affords 
no ground for claiming that he was not to make repairs to the roof; 
for those are ordinary repairs, which it is the duty of the tenant 
to make, and he is not justified in neglecting to make thenr, and 
thereafter abandoning the premises as uninhabitable. Suydam v. 
Jackson, 54 N. Y. 450. 

It is urged by the appellant that the agreement to make im- 
provements upon the property, and that the rent should be only 
nominal until the lessee’s business became profitable, was a condi- 
tion precedent to the taking effect of the lease. But the defendant, 
by the paying of the rent from the commencement of the term, has 
recognized the validity of the lease, and waived the condition, if 
any could be claimed upon the facts. 

Judgment and order appealed from affirmed, with costs. All 
concur. 





(16 Mise. Rep. 22. 
LORD v. VAN GELDER. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


1. Fase REPRESENTATIONS. 

In an action for false representations by defendant as to his authority 
to enter into a contract for the purcbase of land on the part of a third 
person, the fact that defendant, when requested to sign the contract of 
purchase “as attorney” for the buyer, stated that he was not her “attor- 
ney,” and, on advice of his attorney, signed the buyer’s name per his 
name, does not exempt him from liability. 

2 APPEAL—HARMLESS ERROR—INSTRUCTIONS. 

In such an action, it is not ground for reversal that the court, in describing 
the facts, erroneously stated that the contract was signed by defendant 
as “attorney,” defendant’s only attempt to correct such mistake having 
been an objection to the instruction on the ground that the contract did 
not contain the words “as attorney.” 


Appeal from city court of New York, general term. 
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Action by Franklin B. Lord, as executor, etc., against John Van 
Gelder, to recover damages from defendant for falsely represent- 
ing that he had authority to contract, on behalf of his wife, to pur- 
chase certain premises in the city of New York. From a judgment 
of the general term affirming a judgment for plaintiff, entered on a 
verdict, defendant appeals. Affirmed. 

Argued before DALY, P. J.. and McADAM and BISCHOFF, JJ. 


Rufus P. Livermore, for appellant. 
Lucius H. Beers and George Lord Day, for respondent. 


DALY, P. J. It is undisputed that the defendant executed the 
contract for his wife, and that he had no authority to do so; but 
he claims exemption from liability on the ground that he stated, at 
the time, that he was not his wife’s attorney. This was immaterial, 
because he did not sign as attorney, and it is not claimed that he 
represented himself to be her attorney. It is alleged in the com- 
plaint that he represented that he had authority from his wife to 
contract with the plaintiff for the purchase of the lands, and the 
proof fully sustains the allegation. As testified to by defendant 
himself, the facts are that he negotiated with plaintiff for the pur- 
chase of the lots, the price was agreed upon, and plaintiff was to 
prepare the agreement. Two or three days after, the defendant 
went to plaintiff's office to sign it, and found it had been made out 
between plaintiff and himself. He then stated that he did not 
want to take title in his own name. He wanted it in the name of 
his wife. The plaintiff asked what difference it made, and sug- 
gested that, when the deed was made out, defendant could put it 
in any name he wished; but defendant said he preferred to have it 
in Mrs. Van Gelder’s name, and plaintiff told him to alter it him- 
self, and thereupon he interlined his wife’s name. When it came 
to a question of signing, he asked how he was to sign. Plaintiff 
said to sign it as Mrs. Van Gelder’s attorney. Defendant said he 
was not her attorney, and asked his lawyer, who was present, “How 
will Ido that?” The lawyer said, “Sign it ‘Jennie Van Gelder, per 
John Van Gelder,’” and said to plaintiff, “You are satisfied with 
that?” And plaintiff said, “Certainly.” And it was signed that 
way. In changing the contract from his own to one by his wife, 
and signing her name, he assumed and asserted authority to do the 
act on her behalf, and thus made the representation with which he 
is charged. He did not disclaim the right to do so by stating, with 
reference to a particular mode of subscription, that he was not his 
wife’s attorney. This scrupulous regard for accuracy would only 
strengthen an impression that what he did do he did by right, and 
defendant was justified in relying upon his assumed authority, and 
In subsequently endeavoring to enforce the contract against Mrs. 
Van Gelder. 

The questions of representations and reliance thereon were left 
to the jury, and their verdict is conclusive upon us. But it is con- 
tended that the jury were misled by a statement in the charge of 
the judge, and were instructed that the paper was actually signed 
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by defendant as attorney. The jury were not so instructed, bat 
the judge, in describing the facts, erroneously stated that “the writ- 
ten contract bears the signature of the defendant’s wife, Jennie Van 
Gelder, by himself as her attorney.” 

The defendant excepted “to that portion of the charge wherein 
the court refers to the words used in the contract ‘signed himself 
as attorney,’ upon the ground that the contract does not contain 
the words ‘as attorney.’” If this exception was clear enough to 
point out the error, it is evident that the language complained of 
could not produce any misunderstanding on the part of the jury, 
for it was made exceedingly plain by the defendant’s testimony 
that he had avoided signing as attorney. It is claimed that the 
charge was a legal construction of the effect of the signature. This 
it clearly was not; but, if defendant thought it might be deemed 
so by the jury, he should have asked for an express instruction on 
the point. It was a mere verbal mistake in the charge, and, as the 
effect, if any, could be cured by an instruction, it was defendant’ 8 
duty to ask for it. 

The defendant sought to avoid liability on another ground: that 
the plaintiff might have avoided loss by selling the property, at or 
before the default under the contract, to one McSorley, a party with 
whom defendant had been negotiating as a possible buyer of the 
lots; but no offer from McSorley to plaintiff was proved or sug- 
gested in the trial. . 

The judgment must be affirmed, with costs. All concur. 


(16 Mise. Rep. 85.) 
LONG v. POTH. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


STATUTE OF FrRaAUDS—LEASE BY AGENT—VALIDITY. 

‘Under 2 Edm. Rev. St. 139, § 6, providing that no estate in land, other 
than leases for a term not exceeding one year, shall be created, unless by 
act or operation of law, or by deed in writing subscribed by the party cre- 
ating the same, “or by his lawful agent thereunto authorized by writing,” 
a lease for a term exceeding one year, made by an agent of the owner of 
the premises, having mere oral authority to execute a lease, was not 
binding on the owner. 

2. SAME—RATIFICATION. 

It did not constitute a ratification of such unauthorized lease that the 
owner of the premises accepted rents paid thereunder, since the ratifica- 
tion of an act, the authority to perform which is required to be written, 
must also be in writing. 

8 SAME—DISCLOSURE OF AGENT—PRESUMPTION. 

Where an agent, authorized to let property of his principal for but one 
year, let it for two years, it is not presumed that he disclosed to the prin- 
cipal, within a reasonable time, the fact that he exceeded his authority, 
and hence, in the absence of evidence that the principal knew that the 
lense was for two years, it did not constitute a ratification of the lease 
that, before the expiration of the first year of its continuance, the priuci- 
pal accepted rents paid thereunder. 

AUTHORITY OF AGENT—DENIAL BY PRINCIPAL—ESBTOPPEL. 

A husband, authorized to make a lease of the wife’s property for one 

year, executed a lease in his own name for two years. Held, that the wife 


pmb 
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was not estopped from denying the validity thereof by the fact that she 
failed to notify the lessee of ber ownership, where the property stood in 
her name of record, though the lessee, in making the lease, aud in paying 
rents thereunder to the husband, supposed that the husband owned the 
property. 


Appeal from Eighth district court. 

Summary proceeding by Emily A. Long, landlord, against Benja- 
min I. Poth, tenant, to remove the latter from the possession of 
premises. From an final order on a verdict awarding possession to 
the tenant, the landlord appeals. Reversed. 

Argued before DALY, P. J., and McADAM and BISCHOFF, JJ. 


De Grove & Riker (Wm. King Hall, of counsel), for appellant. 
Jerolman & Arrowsmith, for respondent. 


McADAM, J. A summary proceeding was commenced on May 
14, 1895, by Emily A. Long, as landlord, to remove Benjamin F., 
Poth, as tenant, from the possession of the premises known as No. 
319 West Thirty-Seventh street, in the city of New York, on the 
ground that the tenant’s term expired on May 1, 1895, and that he 
held over, and continued in possession of the premises, without her 
permission as landlord, after the expiration of the term aforesaid. 
The tenant denied the allegations contained in the petition, and 
set up, by way of affirmative defense, that he was in possession of 
the premises under and by virtue of a written lease, which had not, 
as vet, expired. 

To maintain the proceeding, the landlord put in evidence a num- 
ber of conveyances through which the estate became vested in her 
as owner in fee, by record title, several vears before the execution 
of any of the leases hereafter referred to. She then offered in evi- 
dence a lease, dated February 1. 1894, between John F. Long, of the 
first part, and Benjamin F. Poth, of the second part, whereby said 
Long demised to Poth the premises in question for the term of 12 
months from May 1, 1894, at the vearly rent of $840, payable as 
fallows: $643.10 on the execution of the lease, and $196.90 on Jan- 
vary 1, 1895. She then proved that Poth had taken possession un- 
der this lease, that John F. Long, the lessor named therein, was her 
agent, possessing oral authority to make a written contract, not 
under seal, for one year, and rested her case. She claimed, as she 
lawfully might, that, though the lease was made in the name of her 
ayent, without describing himself as such. and although she was 
unknown to the tenant, she was entitled to sue and maintain sum- 
Mary proceedings thereon, and that the instrument might be re- 
sorted to for the purpose of ascertaining the terms of the agree- 
ment. Nicoll v. Burke, 78 N. Y. 580; Briggs v. Partridge, 64 N, 
Y. 337, 362, 364. In his defense, the tenant offered in evidence two 
leases, made by the said John F. Long to him, bearing date April 
7, 1894, by the first of which Long demisxed to him the said premises 
for two years from May 1. 1804. at the yearly rent of $540, to be 
paid in advance on the execution of the instrument: the second 
demising the same preinises for the term of three years from the 
Ist day of May, 1894, at the rental sum of §840, payable, for the 
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three years, in advance, excepting the sum of $200, to be paid on 
January 1,1895. The landlord objected to the introduction of these 
leases, upon the ground that they were for a term exceeding one 
year, and therefore not binding upon her. The justice overruled 
the objection, admitted the two leases in evidence, and the land- 
lord excepted. The tenant then proved that he had paid all the 
rent called for by said two leases, and attempted, but failed, to 
prove that these rents went into the possession of the landlord, 
and that she ratified the acts of her agent, who was her husband, 
thus making the leases binding upon her. 

As between the parties to the instruments, the leases were no 
doubt valid obligations; but, when used to charge the plaintiff, 
‘they became inoperative, because the estate was in her, and not in 
her husband, who had nothing to lease, and the tenant took noth- 
ing by the instruments. The statute provides that: 

“No estate or interest in land other than leases for a term not exceeding one 
year * * * ghall hereafter be created, granted,” etec., “unless by act or 
operation of law, or by deed or conveyance in writing, subscribed by the 


party, creating, granting * * * the same, or by his lawful agent there- 
unto authorized by writing.” 2 Edm. Rev. St. 189, § 6. 


Ratification is equivalent to original authority, and nothing more; 
and, where the statute requires the original authority to be in writ- 
ing, it would, on principle, require the ratification to be made with 
equal ceremony. Haydock v. Stow, 40 N. Y., at pages 370, 371; 
Whitlock v. Washburn, 62 Hun, at page 374, 17 N. Y. Supp. 60; 
Stetson v. Patten, 2 Me. at page 360; McDowell v. Simpson, 3 
Watts, 129; Parrish v. Koons, 1 Pars. Eq. Cas. 95; Videau v. Griffin. 
21 Cal. 389. So that the ratification, if it had been proved, would 
not have made the two leases binding upon the landlord as the 
act of a legally authorized agent. Besides, ratification, in order to 
bind a principal, must be with knowledge of all the facts (Trustees 
v. Bowman, 136 N. Y. 521, 32 N. E. 987); and there is no evidence 
in the case showing that the landlord had any timely knowledge of 
the existence of the two leases in question, or ever knowingly re- 
ceived any benefit under them. ‘True, it will be presumed that an 
agent discloses to his principal, within a reasonable time, all of 
the material facts that come to his knowledge while acting within 
the scope of his authority (Hyatt v. Clark, 118 N. Y. 563, 570, 23 
N. E. 891; Krumm v. Beach, 96 N. Y. 398, 404, 405; Bank v. Davis, 
2 Hill, 451); but this rule cannot be extended to imply that a spe 
cial agent, whose powers are limited to making a lease for one year, 
informed his principal that he had transcended his authority, and 
made two leases in violation of duty for longer terms (Express Co. 
v. Trego, 35 Md. 47). Even if such a presumption were to be in- 
dulged, the evidence of the landlord establishes that no such in- 
formation was imparted to her, and that she had no knowledge of 
any of the three leases until a short time prior to the commence. 
ment of this proceeding, when she undertook to dispossess the ten- 
ant as a squatter, on the supposition that he had no lease. 

The tenant also claimed that the landlord permitted her husband 
to deal with the property as his own, and thus enabled him to per- 
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petrate a fraud upon an innocent party, who, acting upon appear- 
ances, parted with his money in good faith. There is no evidence 
that Mrs. Long permitted her husband to act otherwise with her 
property than any agent could have acted under the same authority. 
The property stood in her name upon the public records, and by 
proper examination the tenant could have discovered the fact. He 
made no effort to find out who owned the property. He supposed 
it belonged to Mr. Long, and all inquiry upon his part ceased with 
that belief. The landlord had never, by her presence, acts, or dec- 
larations, contributed to the creation of this belief, and in no man- 
ner estopped herself from asserting her rights as owner of the 
property. She was under no obligation to notify the tenants in 
the house that the property belonged to her; and, even if she had 
been neglectful in this regard, there would have been no estoppel, 
so far as the questions now involved are concerned. In People v. 
Bank of North America, 75 N. Y., at page 562, the court said: 

“The negligence alleged is simply that Raines did not use ordinary care to 
discover and prevent the frauds of Phelps; and there is no authority for 
holding that such negligence can work an estoppel. If it could, merchants, 
bankers, and other business men, having numerous clerks, would frequently 
hold their property by a precarious tenure.” 


In order to create an estoppel by conduct, it must appear that 
the party sought to be estopped did acts with the intention that 
the other party should act upon them, or might act upon them, and 
that the other party was thereby induced to, and did, act upon 
them. Bigelow, Estop. 480. But the record is destitute of evi- 
dence that Mrs. Long ever did or said anything which misled the 
tenant to his prejudice, or that she ever intended or led him to 
believe that the property belonged to her husband. It cannot be 
claimed that she remained silent when she should have spoken, for 
she knew nothing of the wrongful acts until too late to prevent 
them. The doctrine of estoppel by silence is, therefore, in no way 
applicable. 

The alleged payments to the husband were evidently advances 
made to him for his own purposes, and he might as well have at- 
tempted to mortgage or convey her property to the tenant by way 
of security as to lease it for terms beyond his limited authority and 
lu violation of the statute. Since John F. Long had no estate in 
the premises, the leases executed by him created no incumbrance 
thereon, and conferred upon the tenant no right of occupancy, ex- 
cept as to the lease for one year, in respect to which no authority 
In Writing was required. 

Without considering the charge of the justice, in which he sub- 
mitted to the jury propositions at variance with these views, it 
follows that the final order appealed from must be reversed, and a 
new trial ordered, with costs to the appellant to abide the event. 
All concur. 

V.37N.Y.8.nu.db—43 
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DARMOUR v. CHAPMAN et al. 
(Supreme Court, Appellate Division, Second Department. February 18, 1896.) 


REFORMATION OF INSTRUMENTS—MUTUAL MISTAKE. 

An instrument reciting, “Received of D. settlement of contract * * * 
fn the following manner: Check $3,673.93; cbeck (held by F. until inden- 
nity bond produced) $1,538.06; balance, $2,452.78, to be held by D. until 
disputed claims of H. ($1,536.03) and T. ($916.75) have been adjusted by 
me.”’ signed by C., and followed by the declaration, signed by D., that the 
“foregoing is the receipt delivered to me, * * * and I hold the moneys 
as above set forth,” is properly reformed, to show the condition to be en- 
tered in the indemnity bond,—plaintif? having offered evidence as to what 
it was, and that by mutual mistake it was omitted, and defendant not 
having offered evidence to contradict this. 


Appeal from special term, Queens county. 

Action by James F. Darmour against Robert R. Chapman, implead- 
ed with others. From a judgment for plaintiff, defendant Chapman 
appeals. Aflirmed. 

Argued before BROWN, P. J., and PRATT, CULLEN, BART- 
LETT, and HATCH, JJ. 


George W. Stephens, for appellant. 

G. Washbourne Smith, for respondents Hammond and Tracy. 
Joseph Fitch, for respondent Fitch, trustee. 

Nelson Smith, for respondent James F. Darmour. 


HATCH, J. This action was brought to reform a trust agreement 
and enforce the same. The plaintiff was a contractor, engaged in 
the erection of barracks at Willetts’ Point, Queens county, for the 
federal government. As such contractor, and about September 24, 
1893, be entered into a contract with one Charles J. Worth to do 
the mason and carpenter work for the erection of the barracks 
and furnish the material therefor. Under this contract, Worth 
prosecuted the work, and furnished materials therefor, until about 
the 20th day of April, 1894, when he failed. Thereupon plaintiff, 
Worth, and Chapman agreed that Chapman should go on, take the 
materials which Worth bad furnished, and the building as it then 
stood. and complete the same for a specified sum, and pay the ob- 
‘ligations which Worth had contracted in the construction. Plain- 
tif! and Chapman, in pursuance of this agreement, entered into a 
written agreement. This agreement contained no clause that Chap- 
man should pay Worth’s debts. In view of the conclusion reached, 
we duo not deem this fact important. Chapman fulfilled the con- 
tract and completed the barracks. At the time of Worth’'s failure 
he was indebted to the defendant Hammond for brick furnished at 
the barracks, to Tracy for laying brick, and to certain other per- 
sons for labor performed, now represented by defendant Fitch. 
After the barracks was completed, plaintiff, Chapman, and Fitch 
met for the purpose of an accounting and settlement, when it was 
found that plaintiff was indebted to Chapman in the sum of $7,- 
664.77. It was thereupon agreed that plaintiff should pay to Chap- 
tin $3,673.93, and the balance, $3,990.84, should be held by plain tif, 
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for the benefit of Hammond, Tracy, and Fitch, as trustee, until their 

claims, which Chapman questioned, could be adjusted by him. 

Thereupon the following “declaration of trust,” so called, was drawn: 
“Tong Island City, October 4th, 1894. 

“Received of James F. Darmour settlement of contract to build barracks 
at Willetts’ Point in the following manner: Check $3,673.93; check (held by 
Joseph Fitch until indemnity bond produced), $1,538.06; balance, $2,452.78, 
to be held by James F. Darmour until disputed claims of E. J. Hammond 
($1,536.03) and Richard Tracy ($916.75) have been adjusted by me. 

“Robert R. Chapman.” 

“The foregoing {gs the original receipt delivered to me this day, and I hold 
the moneys as above set forth. 

“James F. Darmour.” 

This paper was written by Chapman, and delivered at that time, 
and in his answer he admits its execution. Subsequently, a bond 
was delivered by Fitch to defendant Chapman, conditioned for the 
payment of any amounts shown due on the claims represented by 
Fitch; but the same was never executed by Chapman, and no bond 
of indemnity was ever executed or delivered by him. Before this 
action was commenced, plaintiff requested Chapman to adjust the 
accounts mentioned in the agreement, and he refused. The money, 
which was retained by plaintiff, in pursuance of the settlement, was 
deposited in the Queens County Bank in the name of plaintiff's 
wife, Julia Darmour. After the demand was made upon Chapman 
to adjust the accounts, he brought an action against the plaintiff, 
his wife, and the bank to obtain an injunction restraining defend- 
ants from disposing of, or otherwise interfering with, the fund on 
deposit, and obtained a preliminary injunction therein. This re- 
sulted in a judgment making permanent the temporary injunction, 
with leave to Darmour to move to vacate the same, unless, within 
10 days after the payment of certain costs, Chapman adjusted the 
claims of Hammond and Tracy, or instituted litigation to deter- 
mine, the rights of the parties with respect to the money. There- 
upon this action was brought, and has resulted in a judgment re- 
forming the declaration of trust by inserting the conditions in the 
bond of indemnity running to Fitch, and deciding that the respec- 
tive parties named in the declaration are entitled to the several 
amounts therein expressed, and directing that checks be made out 
by Julia Darmour, and delivered to the respective parties, and the 
Injunction is vacated so far as to allow the Queens County Bank to 
pay the same. It is now earnestly argued that this judgment may 
not stand, and several reasons which require examination are as- 
signed therefor. 

The complaint alleged that the agreement between plaintiff and 
defendant did not contain the clause that Chapman should pay 
Worth’s debts, and asked for its reformation in that respect. But 
it is clear that this allegation was not regarded as important, in 
view of the evidence, and the court made no finding thereon, nor 
did the decision of the court reform the agreement in this respect. 
Consequently, much of defendant’s argument in this regard is with- 
out force. The real question presented. and the one upon which 
the court passed, was the defect in the declaration of trust. With 


676 NEW YORK SUPPLEMENT, Vol. 37, (Sup. Ct. 


respect to that the complaint alleged that, by mutual mistake, it 
did not contain the condition to be entered in the bond of indemnity 
to be delivered to Fitch. The court found, as a fact, that it did 
not, and the respect in which it failed. This finding was clearly 
correct. The declaration itself provided for the giving of a bond, 
and it is evident that some condition was contemplated which the 
bond should contain, else it would be ineffectual for any purpose. 
The natural inference which arises is that, as the claims which Fitch 
represented were to be adjusted by Chapman, and the sum of money 
being limited in amount, the condition of the bond would be to pay 
the amount found due upon adjustment, not exceeding the specified 
sum. This is substantially what the evidence tends to establish, 
and defendant, although sworn, did not deny it, while Gregg, who 
was sworn for him, testified with respect to who was to draw the 
bond, but he did not claim that the evidence given was wrong re- 
specting its conditions. A case was therefore presented which re- 
quired reformation, within the doctrine of the most extreme cases, 
as it was clear beyond mistake. Southard v. Curley, 134 N. Y. 148, 
31 N. E. 330. 

What transpired before the declaration of trust was executed 
is not of importance here, whatever may have been the original 
‘agreement. It is certain, beyond dispute, that Chapman recog- 
nized some liability for the claims mentioned in the declaration of 
trust, and that liability was to be determined by an adjustment of 
the claims, while the fund stood as security. It became Chapman's 
duty to adjust them, and in this he failed. AI] that was necessary 
in this action was to determine their amounts. The evidence is 
abundant to establish the claims of Hammond and Tracy for the full 
amount of the sum stated in the declaration. The evidence is less 
satisfactory respecting the parties whom Fitch represented. But we 
think it sufficient. The claim due Owen, of $435, which formed a 
part of the amount, has been stipulated by the parties, and paid.since 
the trial. The other claims are all set out in the answer of the de 
fendant Fitch, with the respective amounts. The testimony of plain- 
tiff is that the amounts represented by these claims were contained in 
a list of indebtedness which was present when the agreement to cotn- 
plete the building was made, and which Chapman was to pay. Fiteh 
states that the amount of these claims represented the amount of the 
check. It is objected that the list was not produced; but that ob 
jection was not taken upon the trial, nor was any objection urged to 
the oral statement of what it contained. Defendant Chapman ne 
where in his testimony denies or puts in issue the amount of these 
Claims. His whole effort was directed to establish that he never 
agreed to pay any of them. While the burden undoubtedly was upon 
Fitch to establish the amount of the claims, vet the issue which Chap 
man tendered was not as to the amount due upon the claims from 
somebody, but a denial that he was liable for any sum whatever. In 
this view, we think the claims were sufficiently established to uphold 
the finding of the court. 

The discussion respecting the extent to which the building had 
progressed, and the amount of indebtedness assumed of Worth’'s 
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debts, we think, is aside of the questions presented on this appeal. 
The agreement made provides for the payment to the parties named 
of whatsoever sum should be found due them, up to a specified 
amount. The only issue, therefore, was as to the amount of the 
claims. This has been found to be, upon suflicient evidence, the sums 
specified; and, whether we call the paper a declaration of trust, or an 
assignment, or whatever we call it, it amounts to a setting apart of 
certain moneys, which, upon the happening of a contingency, should 
belong to the parties named. That contingency has happened, and 
a legal inquiry has adjudged that the money be paid to the parties 
entitled. 

We think the judgment is right, and should be affirmed, with costs, 
All concur. 


(16 Mise. Rep. 77.) 
HUTCHISON v. WALTER. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


StaTUTE OF FRAUDS—MEMORANDUM. 

A note left by the seller for the buyer, stating that all the bags he had 
on hand were red-striped, whereas those shown the buyer had a blue 
stripe, and requesting the buyer to notify him whether they would be sat- 
isfactory, is not a suftlicient memorandum to take the contract for the sale 
of the blue-striped bags out of the statute of frauds. 


Appeal from Second district court. 

Action by Morton P. Hutchison against Frank Walter. From a 
judgment for plaintiff, defendant appeals. Reversed. 

Argued before DALY, P. J., and McADAM and BISCHOFYF, JJ. 


E. T. Payne, for appellant. 
A. A. McGlashan, for respondent. 


~McADAM, J. The action was to recover damages for failure to 
deliver 10,000 potato bags at the agreed price of 54 cents per bag, 
and for special damages incurred by plaintiff, with defendant's knowl- 
edge, in consequence of the breach. The defense was that, as the 
price exceeded $50, and none of the provisions of the statute of frauds 
(2 Rey. St. p. 136) was complied with, there was no valid contract, and 
hence no cause of action. It appears that on July 24, 1895, plaintiff 
called at defendant’s place of business, and interviewed defendant’s 
representative, Mr. Vetter, regarding the purchase of some potato 
bags, and offered to buy 10,000 at 5} cents a bag. He was told to 
call next day, and receive his answer. He did so, and an agreement 
Was entered into between plaintiff and defendant that plaintiff would 
buy and defendant would sell 10,000 blue-stripe potato bags at 54 
cents a bag; defendant to notify plaintiff when bags were readv for 
shipment, and receive from plaintiff shipping directions. The plain- 
tiff sought to meet the requirements of the statute by offering in evi- 
dence certain writings, which will be referred to in their order. 
On July 26, plaintiff wrote to defendant as follows: 
“New York, July 26, 1895. 
“F. Walter, Esq.—Dear Sir: Please notify me by mail when you are ready 


to have me receive the 10 M potato bags bought of you July 25th, at 544. 
“M. P. Hutchison.” 
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On the following day this letter was returned to plaintiff with a 
pencil memorandum written at the bottom, not signed, in these words: 
“The bags shown you had blue stripe, and on going over our stock we find 


we have only red-stripe bags. These are precisely alike, except stripe. Will 
this be satisfactory? If so, kindly give the shipping instructions.” 


Later, on the same day, another memorandum was left on plain- 
tiff’s desk by defendant’s agent. This memorandum was subscribed, 
referred to the unsigned memorandum of the morning, and was as 
follows: 

“We left a memo. on desk this a. m. This stated that we had only red- 
striped bags on hand. (When we opened the bales which we thought con- 
tained blue bags, it was discovered that they were red bags.) A party wants 
these bags, and we told them that they may have them if you do not want 
them. Kindly let us know at once, as other party are waiting for answer, 
and oblige Frank Walter, 

“W. J. V.” 

“Mr. M. P. Hutchison.” 


The memorandum written at the end of plaintiff’s letter is insuft- 
cient to meet the requirements of the statute, and does not bind the 
defendant on the contract. The statute requires the note or memo- 
randum of the contract to be subscribed by the party to be charged 
therewith. 2 Rev. St. p. 186, §3; James v. Patten, 6 N. Y. 9; Me- 
Givern v. Fleming, 12 Daly, 289; Coe v. Tough, 116 N. Y. 273, 277, 22 
N. E. 550. The signed writing sent by defendant to plaintiff does 
not bind him, for it is in no sense a contract or a memorandum of 
a contract. The alleged contract was for 10,000 blue-stripe bags. 
Defendant’s memoranda speak of red-stripe bags (a different subject- 
matter), of which the defendant had only 8,000, and these the plain- 
tiff refused to accept. Hence there is nothing in the signed memo 
randum which aids the previous writings. 

There being no valid contract, the defendant was not liable to plain- 
tiff, and the judgment appealed from must be reversed, and a new 
trial ordered, with costs to the appellant to abide the event. All 
concur. 


(16 Mise. Rep. 47.) 
STEINWEG v. BIEL, 


(Supreme Court, Appellate Term, First Department. February 26. 1896.) 


WaTER LEAKING THROUGH FLOOR—LIABILITY FOR DAMAGES—NEGLIGENCE. 

A person in possession of the floor of a building from which water leaks 
to a lower ftioor is not liable for the damage, he not being shown negligent, 
but the overtiow having been caused by rats making a hole in the water 
pipe under the floor, during the night. 


Appeal from Seventh district court. 

Action by Louis Steinweg against Abraham Biel. From a judg: 
ment in favor of plaintiff, defendant appeals. Reversed. 

Argued before DALY, P. J.,. and McADAM and BISCHOFF, Ju. 


A. H. Berrick, for appellant. 
Myers & Bronner, for respondent. 


Pe 
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McADAM, J. The action was to recover damages caused to the 

plaintiff's property by water coming during the night from the fourth 
loft of premises No. 346 Canal street, iu possession of the defend- 
ant, into that oecupied by the plaintiff, immediately belaw. The 
mere fact of the overflow established no wrong against the defend- 
ant. Spencer v. McManus, 82 Hun, 318, 31 N. Y. Supp. 185; Clarke 
vy. Anderson, 2 City Ct. R. 115, 229; Loeber v. Roberts (Super. N. Y.) 
17 N. Y. Supp. 378, affirmed 138 N. Y. 606, 33 N. E. 1082; Bernhard 
v. Reeves (Wash.) 33 Pac. 873. The plaintiff was bound to yo fur- 
ther, and establish that the overflow was caused by some negligence 
on the part of the defendant; and this he failed to do. He under- 
took to show that the cause of the damage was a leak in a pump sup- 
plying the closet on defendant’s loft with water, but the preponder- 
ance of evidence establishes that the cause was a hole made in the 
pipe during the night by rats,—a thing which, according to the 
plumber’s testimony, occasionally happens in such cases. The water 
rushed out of this hole (which was under the floor) with force, and 
as soon as the plumber soldered it the trouble practically ceased,—a 
circumstance which makes defendant’s theory significant, if not al- 
most incontrovertible. The dripping from the pump continued, but 
no damage came from it, as the quantity was to small to do harm. 
The defendant inspected his premises before he left them for the even- 
ing, and found nothing out of order. It does not appear that he 
omitted any precaution that a reasonably discreet man would have 
adopted. There is certainly no evidence establishing negligence, the 
gravamen of the plaintiff's case. The damage evidently came from 
a cause unexpected, and not generally guarded against even by pru- 
dent persons. It follows that the judgment must be reversed, and a 
new trial granted, with costs to the appellant to abide the event. All 
concur, ¢ 


(6 Mise, Rep. 42.) 
ULMER v. MINSTER. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


BENEVOLENT ASSOCIATIONS—CONSTITUTION. 

A provision in the constitution of an unincorporated benevolent associa- 
tion composed of the employés of a firm that, should any member of the as- 
Sociation be discharged “for any reason whatever” from the employment 
of the firm, his membership shall cease, is binding on all members sub- 
scribing to the constitution, so as to prevent a recovery by a member for 
sick benefits after his discharge, though be was discharged on account of 
his sickness, 


Appeal from Fifth district court. 
Action by Justin Ulmer against Leopold Minster, as president, ete. 
as was a judgment for defendant, and plaintiff appeals. Af- 
ed. 
Argued before McADAM and BISCHOFYF, JJ. 


Edward Mandel, for appellant. 
M. B. Blumenthal, for respondent. 
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McADAM, J. It was conceded upon the trial that the plaintiff 
was 2 member in good standing of the unincorporated society known 
as the “L. Strauss & Sons Benevolent Association”; that he became 
sick March 9, 1895, and was on that account discharged from the em- 
ployment of L. Strauss & Sons on March 15, 1895. On the follow- 
ing day the defendant paid the plaintiff the sick benefits for the pre- 
ceding week, but declined to make any further payments. The ac- 
tion is to recover benefits after such discharge and during his entire 
illness. Section 15 of the defendant’s constitution and by-laws pro- 
vides that: “Should any one, being a member of this association, be 
discharged from the employment of L. Strauss & Sons, for any reason 
whatever, or leave of his own accord, his membership shall forthwith 
cease.” The defendant being a voluntary, unincorporated associa- 
tion, composed of the emplovés of the firm after which it is named, 
and the plaintiff having subscribed to the constitution and by-laws 
on becoming a member, he is bound by them, however unreasonable 
they may seem. Elsas v. Alford, 1 City Ct. R. 123. Since the plain- 
tiff had ceased to be an employé of L. Strauss & Sons, and his mem- 
bership in the association had thereby terminated, before the benefits 
for which the action was brought accrued, it follows that the defend- 
ant owed him nothing, and that the justice properly so decided. The 
judgment must therefore be affirmed, with costs. 


(1G Mise. Rep. 29.) 
GLEASON v. THOM et al. 


(Supreme Court, Appellate Term, First Department. February 26, 1898.) 


SALE—ACTION FOR THE PricE—SuFFICIENCY OF EVIDENCE. 

In an action for the price of blank books ordered by defendants of plain- 
tif, to be made according to sample, and to be covered with leather like 
a sample which defendants had marked “Approved,” and to “look as 
good,” in this regard, as the sample book, which was covered with a dif- 
ferent quality of leather, it appeared that defendants tendered the books 
Within the time required by the contract. There was evidence that the 
covers were of the same leather as the sample marked “Approved,” and 
plaintiff, as a witness, denied that he would call the sample book better 
than those tendered. ‘There was also a comparison of the books as to ap- 
pearanee at the trial. //rld, that there was some evidence to support a 
verdict for plaintiff, though the evidence tended strongly to show that the 
books tendered were quite inferior to such sample, 


Appeal from city court of New York, general term. 

Action by Thomas J. Gleason against Charles W. Thom and an- 
other, to recover the contract price of blank books manufactured by 
plaintiff for defendants. Irom a judgment affirming a judgment en- 
tered on a verdict in favor of plaintiff (35 N. Y. Supp. 110%), defend- 
ants appeal, Affirmed. 

Argued before DALY, P. J., and McADAM and BISCHOFF, JJ. 


Julien T. Davies and Brainard Tolles, for appellants. 
L. J. Morrison, for respondent. 


BISCHOFF, J. This action was brought to recover the agreed 
price of goods manufactured under a contract between the parties, 
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the defendants havjng refused acceptance, claiming nonperformance 
upon the plaintiff's part. The contract was entered into in June, 
1893, and called for the furnishing of 1,000 blank books, to be made 
according to sample, and delivered “as soon as possible, which will 
be about August 1st.” These books were to be covered with leather 
of a kind according to a sample which defendants had marked “Ap- 
proved,” and were to “look as good” in this regard as the sample 
book, which was covered with a different quality of leather. About 
the 10th of August delivery was made of 200 books, which were re. 
jected by the defendants, principally, it appears, because the covers 
were not satisfactory, and also because the pages were not num- 
bered. This Jast defect the plaintiff offered to remedy at once, but 
the defendants still refused to accept the delivery. Up to this date 
no question as to the time of performance had been raised, and the 
plaintiff's readiness to correct the defect of paging before the time 
for performance had expired, according to the parties’ understand- 
ing of what that period was, could be taken as a substantial perform- 
ance so far. Miller v. Benjamin (Sup.) 21 N. Y. Supp. 1116. What 
attitude was taken as to the time of delivery could have been inferred 
from the defendants’ letter of August 22d in which they said: 


“We want you to send for the books, as we told you and Mr. Wakeman 
both, as we will not take the books unless as agreed, and up to sample.” 


It was thus inferable that the defendants had looked upon the time 
of performance, at that date, as unexpired, and since they then would 
not accept the books as tendered, the plaintiff could consider the con- 
tract broken, cease further delivery, and recover damages if he could 
Maintain his position that the books were according to sample and 
“looked as good” as the model in the way of binding. Soltau v. 
Vulcanite Co., 12 Misc. Rep. 131, 33 N. Y. Supp. 77. There was evi- 
dence that the covers of these books were actually of the same leather 
as the sample which had been marked “Approved” by the defend- 
ants, and whether or not the appearance of the goods was as pleasing 
as that of the sample book, the court and jury below bad an oppor. 
tunity to discover, since there was an ocular comparison at the trial. 

The evidence contained in the record tends very strongly to show 
that the books furnished were quite inferior to the sample in appear- 
ance, this being caused by the effect of the binding process upon the 
cheaper leather; but there is some contradiction as to this in the 
plaintiff’s denial that he would call the sample book better than his 
own production. Our conclusion must be that there was some evi- 
dence in support of the plaintiff's cause of action, and that the court 
did not err in refusing a nonsuit at the trial. This is as far as we 
may look into the facts of the case (Clatiin y. Watch Co., 7 Misc. Rep. 
669, 28 N. Y. Supp. 42), whatever may be our view of the justice of 
the verdict as based upon the preponderance of proof. 

Judgment affirmed, with costs. All concur. 
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(16 Mise. Rep. 7. : 
SCHOENHOLTZ v. THIRD AVE. R. CO. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


INSTRUCTIONS—ASSUMPTION OF Facrs. 
The giving of requests to charge which assume facts that are for jury 
to determine is error. 


Appeal from city court of New York, general term. 

Action by Morris Schoenholtz against the Third Avenue Railroad 
Company. From a judgment of the general term (86 N. Y. Supp. 15) 
affirming a judgment of the trial term for plaintiff, defendant appeals 
Reversed. 

Argued before DALY, P. J., and McADAM and BISCHOFF, JJ. 


Hoadly, Lauterbach & Johnson (H. L. Scheuerman, of counsel), for 
appellant. ° 
M. Strassman, for respondent. 


McADAM, J. The action was to recover for injuries to the plain- 
tiff and to a wagon and the property contained therein, sustained 
through a collision between the wagon, which the plaintiff was driv- 
ing, and one of defendant’s cable cars, at Third avenue and Fifty- 
Third street. The trial judge, in his charge, instructed the jury that 
before the plaintiff could recover he was bound to satisfy them by 
a preponderance of proof that he was entirely free from fault him- 
self, and that the occurrende was the result solely of the negligence 
of the defendant or its servants, and left these questions to them on 
all the evidence for their determination. The charge itself is unob- 
jectionable, and the grounds urged by the defendant for reversal are 
based almost entirely on charges made at the request of the plain- 
tiff’s counsel, who undertook to improve on what the trial judge had 
said by making 28 separate requests; defendant’s counsel modestly 
contenting himself with 17. Ten pages of the printed record are de 
voted to these instructions, which need not be gone over in detail. It 
is sufficient to say that the plaintiff insisted on putting specific re- 
quests, incomplete in themselves, not being properly connected, or 
made dependent on other facts, and in this way the jury were directed 
in a fragmentary manner as to what constituted negligence and con- 
tributory negligence, and what did not constitute such want of care 
in this particular instance. The requests charged which are particu- 
larly objectionable follow: 


“Kighteenth. If the jury believe the gripman failed to give the plaiuuif? 
a reasonable opportunity to cross the tracks, aud ran him down in conse- 
quence thereof, then the plaintiff is entitled to recover, provided he himself 
did not contribute to the negligence.” 


This assumes that the gripman saw the plaintiff in time to avoid 
him, and, instead of avoiding him, ran him down. A request to 
charge is improper which assumes a fact that it is for the jury to 
determine. 


“Twenty-First. If the jury believe that the gripman of the car saw the 
wagon on the track while in the act of crossing it, it was the gripman’s 
duty to keep his car under control, and to allow the wagon to cross in 
safety.” 
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The propriety of this request depends upon whefher the jury be- 
lieved the plaintiff’s version of the collision; and, irrespective of that, 
it implies negligence on the part of the gripman. 

“Twenty-Fourth. The plaintiff may recover notwithstanding his own neg- 
ligence exposed him to the risk of injury, if the gripman, after becoming 


aware of the plaintiff's danger, failed to use ordinary care in preventing the 
collision,” 


This might be so if the gripman, on observing the plaintiff's dan- 
ger, could have avoided the collision by the use of ordinary care. The 
last impression which was made upon the jury by these directions was 
misleading, and constitutes error. Nicholson v. Connor, 9 Daly, at 
page 278. 

It was said on the argument that the stenographer was more lib- 
eral in allowing the defendant exceptions than he ought to have been; 
but that is matter which should have been settled in the court be- 
low, and with which we have nothing to do. We must deal with the 
exceptions found upon the record returned to us for review. 

It follows that the judgments of the trial and general terms must 
be reversed, and a new trial ordered, with costs to the appellant to 
abide the event. AJ] concur. 


(16 Misc. Rep. 53.) 
WYSE v. RUSSELL et ux. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


LANDLORD AND TENANT—CONSTRUCTIVE EVICTION. 

A lessor, before expiration of the lease, made a violent verbal and 
physical attack on one of the Jessees, and a notice was then given of their 
election to terminate the tenancy. ‘lhe lessor expressed her determination 
that they “must go,” and the premises were abandoned at the end of the 
mouth in which the notice was given, up to which time the rent had been 
pald in advance. Held, that there was a@ constructive eviction of the lesseey 
by the lessor. 


Appeal from Sixth district court. 

Action by Marie 8. De L. Wyse against Walter P. Russell and wife 
to recover for rent alleged to be due plaintiff. From a judgment 
for defendants, plaintiff appeals. Aflirmed. 

Argued before McADAM and BISCHOFE, JJ. 


R. H. Channing, for appellant. 
Thomas C. O’Sullivan, Robert D. Petty, and Gilbert D. Lamb, for 
respondents, 


BISCHOFF, J. The defendants are husband and wife, and, togeth- 
er, occupied rooms in the plaintiff’s house, under a written lease; 
but, having left the premises prior to its expiration, this action was 
brought to recover the rent claimed to have thereafter accrued. The 
defenses litigated were eviction and a cancellation of the contract, 
and the justice below found in favor of the defendants. The record 
Satisfies us that this conclusion was not incorrect, since, while there 
was the customary conflict of evidence as to the main facts, ample 
grounds for finding a constructive eviction appeared. It appears, 
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according to the defendants’ evidence, which the justice was author- 
ized to credit, that the plaintiff, who resided continuously upon the 
premises, was a person of hasty temper, prying and officious, and 
rendered the condition of tenancy, through unreasonable demands 
and repeated discourtesy, undesirable, if not unbearable. The cul- 
mination of the difficulties was reached during the last month of the 
defendants’ occupancy, when a violent attack, not only verbal but 
physical, was made by the plaintiff upon Mr. Russell. Thereupon no- 
tice was given of the defendants’ election to terminate the tenancy. 
The plaintiff expressed her determination that they “must go,” and 
the premises were abandoned at the end of that month, up to which 
time rent had been paid in advance. Upon this state of facts, if 
there were not a good defense of constructive eviction, through the 
lessor's breach of the covenant of quiet and peaceable enjoyment, 
that covenant might properly have beeh omitted from the lease in 
question. The case falls most fittingly within the ruling of Cohen v. 
Dupont, 1 Sandf. 263, which was, indeed, a case not so strong for the 
tenant as the present, since there no actual violence was indulged in 
by the landlord, a series of minor annoyances alone being held to con- 
stitute an eviction. See, also, Sully v. Schmitt, 147 N. Y. 248, 41 N. 
BE. 514. 
Judgment affirmed, with costs. 


(16 Mise. Rep. 45.) 
STEWART v. ARENDT. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


VENDOK AND PURCHASER—CONTRACT—INTERPRETATION. 

Where the general provision of a contract for the sale of land states the 
consideration to be a certain sum, and the terms of the contract, which, in 
explanation of the method of payment, are expressly definite and particu- 
lar, show that the consideration is greater than such sum, the latter terms 
control. 


Appeal from First district court. 

Action by John Stewart against Simon Arendt to recover for 
money had and received. From a judgment in favor of plaintiff, de - 
fendant appeals. Reversed. 

Argued before McADAM and BISCHOFF, JJ. 


Daniel P. Mahony, for appellant. 
Howard A. Sperry, for respondent. 


BISCHOFF, J. In form, the action is for the recovery of money 
paid under a mutual mistake of the parties as to the requirements 
of a contract for the exchange of real property. The claim involved 
no question touching a reformation of the contract, and the action 
may perhaps be taken as one for money had and received, since the 
fact of any mutual mistake was certainly refuted by the defendant. 
For argument, then, we so view the cause of action, bearing in mind 
the informal method of pleading and procedure obtaining in the dis- 
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trict courts. The plaintiff was awarded by the court below the dif- 
ference between $108,000 and $108,235, on account of the transaction 
in question; the contract in evidence showing that the first-named 
sum was expressed as the consideration, but was to be payable in 
different steps, as thereafter expressly provided. These provisions 
called for an exchange of properties “at an estimated value,” and the 
reciprocal assumption of certain mortgages, together with the pay- 
ment of interest and taxes upon the properties respectively ex- 
changed. That the difference between these expenses and the amount 
stated as the consideration was represented by the amount in suit, is 
not in controversy; but that, under the exact terms of the contract, 
this difference was chargeable against the plaintiff, is also apparent, 
unless the general statement that the consideration was $108,000 
should be held to control. Treating the question as one of law, how- 
ever, as we should, in view of the contravention of the possible mu- 
tual mistake, and upon the statement made by the justice below that 
any evidence contradicting the contract would be disregarded, it ap- 
pears that the issue is actually whether the general provision of the 
contract that the consideration was $108,000 should overweigh those 
terms which, in explanation of the method of payment, were ex- 
pressly definite and particular; and it is elementary that, where the 
parties have definitely particularized the terms of the contract, an 
apparently inconsistent general statement in the same regard must 
yield. Elmendorf v. Lansing, 5 Cow. 468. There was no question 
of fraud in the case, and, failing any mutual mistake, the question 
was merely as to the proper interpretation of the contract, upon gen- 
eral principles, aside from any inquiry into the jurisdiction of the 
court below to entertain the action. 

Judgment reversed, with costs. A new trial is not ordered. since, 
upon the contract in evidence, recovery by the plaintiff in this action 
is impossible. 


(16 Mise. Rep. 67.) 
ECKERT vy. CLARK, 


(Supreme Court, Appellate Term, First Department. February 2G, 1890.) 


EstoprPen, By PLEADING. 
Where defendant In an action at law for money had and received ad- 


mits that he has in bis possession a specitied sum for payment to plaintiff, 
he cannot thereafter defeat plaintiff's recovery by claiming want of juris- 
diction, on the ground that the suit involves partnership accounts, though 
the fund in bis possession represents plaintiff’s interest in a partnership 
between the parties and third persons, who are strangers to the record. 


Appeal from First district court. 

Action by Johu A. Eckert against Percy W. Clark for money had 
and received to the use of plaintiff. From a judgment for plaintiff, 
defendant appeals. Affirmed. 

Argued before McADAM and BISCHOFF, JJ. 


John M. Ward, for appellant. 
Spronell, Hanner & Spronell, for respondent. 
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BISCHOFF, J. The action was for money had and received to 
the use of the plaintiff, the claim being admitted by stipulation in 
the record as follows: 

“It is stipulated herein, and the defendant admits, that he has received to 
the use of this plaintiff the sum of $82.50, which the defendant received on 
or about the Ist day of February, 1895, and which he now holds for the 
plaintiff herein; being plaintiff’s share in the interest of defendant in the 
tirm of Plyer & Clark for the month of January, 185.”’ 


The issue litigated was solely as to the defendant’s counterclaim 
for services. Upon the first trial of this action, judgment was ren- 
dered in favor of the defendant for the excess of the counterclaim 
over and above the plaintiff’s admitted cause of action for money had 
and received. This judgment was reversed by the court of common 
pleas, the ground of the decision being that, by the terms of the co- 
partnership agreement between these parties and two other persons, 
it appeared that the services for which the counterclaim was made 
were performed as part of the defendant’s duties, and that, there 
fore, the claim could not prevail in the absence of a special agreement. 
Eckert v. Clark, 14 Misc. Rep. 18, 35 N. Y. Supp. 118. Upon the sec- 
ond trial no further evidence was brought out, the parties simply sub- 
mitting the minutes of the first trial, and the present record is the 
same as that reviewed by the court of common pleas. The justice 
below, following the decision of the appellate court, rendered judg- 
ment for the plaintiff upon the admitted demand; and the defendant 
now claims that the court was without jurisdiction over the cause of 
action, since it arose out of a partnership transaction,—the basis of 
the contention being that the accounts were involved, and that the 
action could not be maintained at law. It appears, however, from 
the adinission of liability in evidence, that the claim in suit consisted 
of liquidated profits received by the defendant for payment to the 
plaintiff, and that payment had not been made. Demand and refu- 
sal were also verbally admitted. The question, therefore, had no 
bearing upon the partnership accounts, was solely one of an admitted 
legal liability as between these parties, and whether they were part- 
ners or not is quite immaterial. Bank v. Wood, 128 N. Y. 35, 27 N. E. 
1020; Matter of Bingham, 82 Hun, 51, 31 N. Y. Supp. 68; Bank v. 
Delafield, 126 N. Y. 410, 416, 27 N. E. 797. So, too, the question as 
to the rights of the other partners is not in the case. The defendant, 
having been sued as an individual, upon a personal liability, and hav- 
ing chosen to admit the claim for the purpose of receiving some ex- 
pected benefit from his counterclaim, cannot now recede from his po- 
sition, and point to a supposed demand which strangers to the record 
iInight make upon him, touching this fund. The defendant’s conten- 
tion that the judgment cannot bind the partnership in this action at 
law is undoubtedly correct, but it is sufficient that it binds him upon 
his admitted individual promise to pay the sum received to the plain- 
tiff. . 

The judgment should be affirmed, with costs. 
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(16 Mise. Rep. 6.) 
IXREIZER v. ALLAIRB. 


SAME vy. ALLAIRE et al. 
(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


ee alts — Review BY SupREME Court — VaAacaTING ORDER OF ‘ARREST — 
ECORD. 

An order of the general term of the New York city court aflirming an 
order of the special term vacating an order of arrest cannot be reviewed 
by the appellate term of the supreme court unless the order appealed from 
shows that the special term order was sustained on the ground that there 
was no power to grant the order of arrest; and the presumption that the 
order of affirmance was in the exercise of discretion canvot be overcome 
by anything in the opivion of the court. 


Appeal from city court of New York, general term. 

Two actions,—one by Bernard Kreizer against John T. Allaire; the 
other by the same plaintiff against the same defendant and another. 
From orders of the general term (85 N. Y. Supp. 1110, mem.) aflirm- 
ing orders of the special term granting motions to vacate orders of 
arrest in each of said actions, plaintiff appeals. Appeal dismissed. 

Argued before DALY, P. J., and McADAM and BISCHOFY, JJ. 


Fromme Bros., for appellant. 
C. H. Benn, for respondents. 


McADAM, J. The position of this court with respect to the city 
court is the same as that occupied by the court of appeals in regard 
to this court; and the rules that govern the court of appeals in pass- 
ing upon appeals from the supreme court are applicable to matters 
coming before this term. Mcfteere v. Little, 8 Daly, 167, 7 Abb. N. 
C. 374; Walsh v. Schulz, 12 Daly, 103; Keller v. Feldman (Com. P1.) 
21 N. Y, Supp. 581. The same reason that prevents the court of 
appeals from reviewing matters resting in the discretion of other 
courts applies with full force to appeals brought to this court from 
discretionary orders of the city court. Id. The decision of the spe- 
cial term of the city court upon the motions in question was review- 
able by the general term of that court; but the orders vacating the 
orders of arrest are not appealable to this court unless they show 
they were vacated for want of power. Allen v. Meyer, 73 N.Y. 13 
Williams v. Telegraph Co., 93 N. ¥. 640; Brooks v. Construction Co. 
Id. 647; Hudson River Tel. Co. v. Watervliet Turnpike & R. Co., 121 
Neds 397, 24 N. E. 832. Unless the contrary appears in the orders 

appealed from, it must be assumed they were made by the city court 
in the exercise of its discretion. Clarke v. Lourie, 82 N. Y. 580. The 
opinion of the court below cannot be resorted to for the determination 
of the ground on which it acted in reaching its decision. Clarke v. 
Lourie, supra; Dibble v. Dimick, 143 N. Y., at pages 554, 555, 38 N. 
E. 724. If the general term had incorporated in its orders that the 
decision of the special term judge was sustained by it on the ground 
that the action was not maintainable, a question of law would have 
been raised which might be eae ed here. Anderson vy. Anderson, 
li2N. Y., at page 106, 19 N. B. 420; Birdge v. Bridge Co., 133 N, Y. 
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477,31 N. E. 609. But the orders contain no such recital, nor do they 
refer to and make the opinion part of the record, as was done in Tol- 
man v. Railroad Co., 92 N. Y. 353. As the record comes before us, 
it merely discloses the exercise of a lawful discretion by the city 
court, and the appeals must therefore be dismissed, with costs. All 
concur, - 


(16 Mise. Rep. 19.) 
DAVIS v. BONN, 


(Supreme Court, Appellate Term, First Department. February 26, 189.) 


ConTRACT— BREACH. 

Defendant entered into a contract with plaintiff labor union by which he 
agreed to employ only members of the union, and it agreed to furnish de 
fendant on demand with workmen who were members. Afterwards de 
fendant dismissed a workman, whereupon plaintiff withdrew all in de 
fendant’s employ, and refused to allow them to return, unless defendant 
would take back the one whom he had discharged. Defendant then em- 
ployed workmen who were not members of the union. Held, that there 
was no breach of the contract by defendant, since plaintiff first broke it by 
withdrawing defendant’s employés. 


Appeal from city court of New York, general term. 

Action by Solomon Davis, as treasurer of the United Brotherhood 
of Tailors, against Michael Bonn, for breach of bond for faithful per- 
formance of a contract. From an order of the city court (34 N. Y. 
Supp. 465) reversing a judgment on a verdict directed for him, and 
ordering a new trial, plaintiff appeals. Affirmed. 

Argued before DALY, P. J., and McADAM and BISCHOFTF, JJ. 


Fromme Bros., for appellant. 
Jacob Manheim, for respondent. 


DALY, P. J. The agreement between the defendant, a contract: 
fog tailor, and the United LBrotherhcod of Tailors, provided. that the 
former would employ none but members of the brotherhood in good 
standing,and that the brotherhood should furnish him upon demand 
a sufficient number of workingmen, members of the corporation. The 
other provisions related to hours of labor and pay, the reinstatement 
of members who were employés before the date of the contract, and 
the furnishing by the defendant of a bond in $400 for the faithful 
performance of his contract, and providing that in case of a breach 
thereof that sum was to be forfeited to the corporation as fixed and 
liquidated damages. A little over a month after the contract was 
made, the defendant discharged one of his employés, named Green- 
berg, a presser, a member of the brotherhood, for not doing his work 
properly, as alleged. Greenberg thereupon tried to induce the other 
workmen to strike, but was unsuccessful, and left. The same day, 
the walking delegate of the brotherhood arrived, and inquired into 
the trouble, and then called away all the employés from the shop to a 
meeting, to ascertain the facts, promising to return them in half an 
hour. <A few hours later, a committee from the brotherhood waited 
upon defendant, and offered to send back all the hands if defendant 
would take back Greenberg, and keep him until Friday. This was 
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Jeclined. Defendant offered to pay a week’s wages to Greenberg if 
‘he union would send another presser, but that was refused; and 
olaintiff declined to permit the other men to return because defend- 
amt refused to re-eemploy Greenberg. Defendant subsequently em- 
ployed other workmen, not members of the union, and action was 
‘hereupon commenced upon the bond. 

It appears that, while the defendant did employ persons who were 
aot of the brotherhood, it was only after the latter had withdrawn 
their members from his shop, upon his discharging Greenberg, and 
jad refused to permit them to return unless he would take Greenberg 
yack. The breach of the contract was on the part of the brother- 
100d in withdrawing their men. Nothing in the agreement confered 
chat power. When Greenberg was discharged, the defendant was 
ound to ask the union for a presser if he desired to have one. Wheth- 
© the union would be justified in insisting then upon his taking back 
sreenberg, and refusing to substitute another in his place, is a ques- 
ion With which we have now nothing to do, for the union did not 
rait for his action in that regard, but withdrew all the employés 
‘hom he was willing to retain. At the time they were withdrawn, 
he defendant had committed no breach of his contract, for he had not 
hen employed any one who was not a member of the brotherhood. 
de had not agreed that he would retain all who were sent and dis- 
charge none. He had agreed to employ none but members; and this 
agreement was not broken by the discharge of a member. The with- 
drawal of the men by the union, on the other hand, was a direct vio- 

lation of their agreement to furnish all the men he required. Hav- 
ing first broken the agreement, they could not hold the defendant to 
it. It was terminated, and he was at liberty to employ other work- 
men without liability upon his bond, which fell with the contract. 

Judgment affirmed, and judgment absolute ordered on the stipula- 
tion, with costs. All concur. 


(16 Misc. Rep. 80.) 
LEVIEN v. LEVI et al. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


DaMaGes—BREacH OF Contract TO REDEEM PLEDGE. 

Where a partner sold his interest in firm property to his copartner, and 
the vendee, with two others, agreed to redeem and deliver to the vendor 
48 an additional consideration certain jewelry pledged for the partnership, 
the measure of damages for breach of the agreement was the amount 
for which the jewelry was pledged, and it was immaterial whether the 
vendor had himself paid the pledge or not. 


Appeal from Fourth district court. 

Action by Samuel Levien against Solomon Levi and others for 
breach of contract. From a judgment for plaintiff, defendants ap- 
peal. Affirmed. 

Argued before DALY, P. J.. and McADAM and BISCHOFF, JJ. 


Manheim & Manheim, for appellants. 
C. M. Boerman, for respondent. 
¢ V.O7N.Y.8#.n0.0—44 
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McADAM, J. The plaintiff and the defendant Levi owned prop- 
erty at Colchester, Conun., in partnership. The plaintiff agreed to 
transfer his interest to his partner for $300, and executed a deed 
thereof to him. In consideration of the delivery of this deed the de 
fendants signed an agreement to redeem certain jewelry belonging to 
the plaintiff, and which he had pawned for $75. The agreement was 
signed first by Levi, and afterwards, before the delivery of the deed, 
and as a condition of its delivery, by the defendants Hyman Okun 
and Morris Okun. These latter defendants claim that they merely 
signed as witnesses, but this is denied by the plaintiff, and there is 
nothing in the paper to corroborate their contention. On the con- 
trary, the paper was witnessed by E. S. Day, in whose office the con- 
tract was drawn, and the justice must have found it was signed by 
the three defendants as principals in order to procure the delivery 
of the deed. The defendants Okun were apparently interested in 
having the deed delivered to Levi, for he immediately thereafter exe 
cuted a deed to them for the same farm. Bertha Levien, the plain- 
tiffs daughter, testified that t:.e plaintiff and Levi were in partner- 
ship in respect to the farm; that they could not agree; that one of 
the Okuns was a brother-in-law of Levi, and an understanding was 
arrived at between the defendants and the plaintiff by which Levien 
was to receive $300 in cash from Levi, as well as the jewelry. From 
the entire testimony it is clear that the plaintiff was unwilling to 
trust Levi, with whom he had disagreed; and that he would not de- 
liver the deed until the Okuns joined in the contract with Levi to 
return the jewelry to the plaintiff, which was to be his, and his alone. 
By the contract the defendants agreed to return to the plaintiff the 
jewelry that was pawned. While it was pawned for the joint benetit 
of the plaintiff and Levi, it is plain that it was to become the sule 
property of the plaintiff, and that is why the contract was made to 
redeem and return the jewelry to him. It is contended by the de 
fendants that, as the value of the jewelry was not proved, no legal 
measure of damages was established. This is not so. The plaintiff 
was liable to the pledgee for $75, the amount of the loan made, and 
was interested in having the obligation discharged. The defendants 
in effect agreed to satisfy the debt, and not only redeem, but return, 
the pruperty to the plaintiff. <A right of action accrued upon the 
breach of the undertaking, and the measure of damages is the amount 
agreed to be paid (Port v. Jackson, 17 Johns. 246; Churchill v. Hunt, 
3 Denio, 322; Weddle v. Stone, 12 Ind. 625; 2 Sedg. Dam. [7th Ed] 
pp. 4. 5) and this result follows whether the plaintiff himself first 
discharged the debt or not (Id.). The action was founded on the 
special promise to pay, so that the judgment, which was for $75, is 
right, and must be affirmed, with costs. All concur. 
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(16 Mise. Rep. 59.) 
GOELET et al. v. LAWLOR et al. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


LANDLORD AND TENANT—PROCEEDING FOR POSSESSION—EVIDENCE. 

In a summary proceeding by a landlord against the tenant for posses- 
sion, on the ground that the premises were used as a bawdy house (Code 
§ 2231, subd. 5), the petition, after setting out the facts, alleged that the 
premises “are now being used and occupied as a bawdy house and house of 
assignation for lewd persons,” ete. Held, that it was error to exclude evi- 
dence offered to show that the premises were Kept as a bawdy bouse con- 
tinuously for over three months before proceeding was commenced, and 
limit the proof of what occurred there to two weeks before suit was 


commenced, 


Appeal from Fourth district court. 

Summary proceeding by Robert Goelet and others against Julia 
Lawlor and others to recover possession of certain premises leased by 
plaintiffs to one of defendants, who Jeased to the other defendant. 
From a final order in favor of defendants, plaintiffs appeal. Reversed. 

Argued before McADAM and BISCHOFF, JJ. 


De Witt, Lochman & De Witt, for appellants. 
M. F. McGoldrick, for appellee tenant. 
Hoffman & Hoffman, for appellee undertenant. 


McADAM, J. As the justice at the close of the landlords’ case 
overruled the various objections made by the attorneys for the ten- 
ant and undertenant, and apparently agreed with the landlords in 
their view of the law, it is nut necessary to consider the questions 
thus raised. There was no such severance of the tenancy as would 
operate to defeat the proceeding. 

The justice took evidence pro and con, and, after reserving his de 
cision, finally found for the tenants. As no reasons have been as- 
signed for the decision, we will assume, from the rulings at the trial, 
that the justice found for the tenants on the facts. This leads to 
the inquiry whether the exceptions taken by the landlords to the ex- 
clusion of evidence require a reversal of the order. 

The proceeding was instituted by the landlords to recover posses- 
sion of the premises No. 93 Bowery, known as the “Shelbourne Ho- 
tel,” upon the ground specitied in the fifth subdivision of section 2231 
of the Code. The petition, after setting forth the facts, alleged that 
“the said premises are now being used and occupied as a bawdy house, 
and house of assignation for lewd persons, for purposes of prostitu- 
tion, and as a place of resort for such persons for similar purposes.” 
The charge was denied, and, in their effort to establish it, the land- 
lords called several witnesses, among them police officers, to prove 
What occurred from June, 1895, up to October 11, 1895, when the 
proceeding was begun. The justice excluded all evidence of what oc- 
curred prior to October 1, 1895, saying he would exclude all testi- 

mony as to the character of the premises in the months of June and 
September, and admit testimony on that point for a reasonable time 
prior to the commencement of the proceeding; and, according to the 
rulings subsequently made, everything which occurred prior to the 
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latter part of September, 1895, was held not to be within such rea- 
sonable time. The landlords’ counsel excepted to the ruling, and 
stated he proposed to prove that the premises were kept as a bawdy 
house from June continuously. This statement was made to demon- 
strate the materiality of the proofs offered, if the purpose was not 
otherwise apparent. The occupants of the premises were the same 
during the entire period covered by the proposed inquiry; and, when 
a condition of things is once established, there is a legal presumption 
of continuance. Thus, as was said by the court of appeals, in Wil- 
kins v. Earle, 44 N. Y., at page 192: 

“A partnership, once established, is presumed to continue. Life is pre 
sumed to exist. Possession is presumed to continue. The fact that a mun 
was a gambler 20 months since justities the presumption that he continues to 
be one. An adulterous intercourse is presumed to continue. So of ownership 
and nonresidence.” 

And see McMahon v. Harrison, 6 N. Y. 443; Graham v. Chrystal, 2 
Abb. Dec. 263; Smith v. Smith, 4 Paige, 432. 


The evidence excluded was certainly material on the question of 
scienter. It might have established that the same women had, from 
June until October, frequented the premises with different men, and 
occupied rooms, so as to exclude the idea of surreptitious immoral use 
of the premises, without the knowledge or acquiescence of those in 
the responsible control and direction of them. It was not intended 
to show isolated acts, but a systematic, continuous course of pander- 
ing to vice, from June to October 11th, when the proceeding was in- 
stituted. It might, if it had been received, have furnished such 
strong corroboration of the landlords’ proof as to lead to a different 
conclusion from that arrived at by the justice. The allegation, in 
the petition, that the premises “are now being used and occupied as a 
bawdy house,” etc., did not necessarily mean that they, at the date 
of the petition, were for the first time being so used. It opened a 
broad field of inquiry, whether the premises were then, and had prior 
thereto been, devoted to that purpose; and the longer they had been 
so used, if the use was continuous, the stronger the case presented 
against the evil doers would have become. 

The offense charged consisted of a series of transactions; and where 
they intermix, as they do in cases of this kind, the court must go 
through with the detail. Rose. Cr. Ev. (10th Ed.) 90, 91. As, in 
counterfeiting, it is competent to receive evidence of other transac- 
tions, though they amount to distinct offenses, and of the demeanor 
of the prisoner on other occasions, from which it might be fairly in- 
ferred the prisoner was conscious of his guilt while he was doing 
the act charged in the indictment, so, in regard to the charge of fraud. 
evidence of contemporaneous frauds may be given in corroboration of 
evidence of the fraud complained of, and the proofs may, when taken 
together, clearly establish the offense. See 1 Phil. Ev. (Cow., H. & 
E. Notes) 750, 751, and cases collated in 3 Abb. Dig. (New Ed.) p. 
206, par. 3081. 

In a charge made up of independent acts of a continuous character, 
like that in question, it is dangerous to confine the complaining party 
to a period of two weeks. Courts are more liberal than this in ad- 
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mitting proof of contemporaneous frauds. Bliss v. Sickles, 142 N. 
Y., at pages 649, 650, 36 N. E. 1064. To put a barrier at such a 
period, and say to a complaining party that he cannot go beyond it, 
may exclude the strongest proofs be has at hand; and, while the limit 
may be to an extent discretionary, we think the discretion was not 
wisely exercised in this instance. 

When an objection to evidence has once been made and overruled, 
it is not requisite to repeat the objection, if subsequent questions call 
for the same class of evidence relating to the same subject-matter. 
Church v. Howard, 79 N. Y. 415, 421. And where competent evi- 
dence has been rejected, error is proved, and injury will be inferred. 
Greene v. White, 37 N. Y. 405, and kindred cases. 

For these reasons, and without passing on the other questions pre- 
sented by the record, the final order must be reversed, and a new trial 
ordered, with costs to the appellants to abide the event. 


(16 Mise, Rep. 24.) 
LORD v. VAN GELDER, 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


APPEAL—PRACTICE. 

Appellant is not entitled to have inserted, in the order denying his mo- 
tion for a new trial on the judge’s minutes, attidavits as to what occurred 
when the jury was polled, which were not used on the motion, but should, 
to raise a question for review upon the occurrences, have a statement. of 
the facts settled and inserted in his case on appeal from the order denying 
the motion for a new trial. 


Appeal from city court of New York, general term. 

Action by Franklin B. Lord, as executor, etc., against John Van 
Gelder, for damages for fraudulent representations. From a judg- 
ment aflirming an order made at trial term denying defendant’s mo- 
tion to amend the order denying his motion for a new trial on the 
judge's minutes, by inserting therein reference to aftidavits contain- 
ing statements as to what occurred when the jury was polled, after 
oe their verdict for the plaintiff, defendant appeals. Af- 

rmed. 

Argued before DALY, P. J., and McADAM and BISCHOFF, JJ. 


Rufus P. Livermore, for appellant. 
George Lord Day, for respondent. 


_ DALY, P. J. The defendant’s affidavits alleged that the seventh 
juror, when asked if the verdict was his, asked certain questions, and 
then declared he was for the defendant. The plaintiff's aftidavits 
alleged that the juror answered in the affirmative when asked if the 
verdict in plaintiff’s favor was his, and afterwards asked if a certain 
6 per cent. included in the verdict was for the defendant; that other 
Jurors unanimously stated that the whole matter had been explained 
to him in the jury room, and that it was all understood; that the 
juror’s objection seemed to be explained away to his satisfaction, and 
he appeared to assent to the verdict. The assent of the juror to the 
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verdict must so have been understood by the trial justice, for he de 
nied the motion for a new trial; but, however that may be, the mo- 
tion to recite these affidavits in the order denying that motion was 
properly refused. The affidavits were not used upon the motion, and 
therefore could not be recited nor referred to in the order denying 
it. The motion was made immediately after the verdict, on the 14th 
of March, 1895, and the order denying it was entered the same dar. 
The affidavits which defendant asked to have recited in it were not 
made until the 22d, 28th, and 30th of March, and the 1st of April, 
1895, respectively. If defendant desired to raise a question for the 
general term upon the occurrences at the time the jury were polled, 
the proper practice would have been to have a statement of the facts 
settled and inserted in his case on appeal from the order denying his 
motion for a new trial. Weeks v. Hart, 24 Hun, 181. 

Order appealed from affirmed, with costs and disbursements. All 
concur. 


(16 Mise. Rep. 43.) 
SEGAL v. ENSLER. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


L LANDLORD AND TENANT — BREACH BEFORE COMMENCEMENT OF TERM — LIA- 
BILITY OF LESSEE. 

Notice by a lessee to a lessor before the commencement of the lease 
of his refusal to take possession under the lease and pay the balance due 
“under it for rent, renders him immediately Mable to an action by the 
lessor for damages for breach of the lease. 


2. SAME— DAMAGES. 

In an action by a lessor for breach of lease by the lessee giving notice 
before commencement of the term of refusal to take possession or pxy 
rent under it, an amount equal to the rent reserved for the term, less an 
advance payment, was properly allowed as damages where there wus bo 
evidence that the lessor occupied or derived any benefit from the demised 
premises during the term. 


8. SaME—TENDER OF PERFORMANCE BY LESSEE DuRING TERM. 
A lessee cannot, after breach of the lease, before commencement of the 
term, by giving notice of refusal to take possession or pay reut under it, 
put the lessor in default by tendering performance during the term. 


Appeal from Fifth district court. 

Action by Joseph Segal against Hyman Ensler for breach of lease 
by failure to take possession as lessee and pay rent. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Argued before DALY, P. J., and McADAM and BISCHOFYF, JJ. 


Abraham D. Levy, for appellant. 
Sol. A. Hyman, for respondent. 


BISCHOFF, J. The facts determined by the justice upon suff- 
cient evidence are that on March 22, 1895, the plaintiff and the de 
fendant entered into an oral contract whereby the plaintiff agreed to 
let and the defendant to take certain apartments, at the time in the 
possession of another, and situated in the plaintiff’s premises, for the 
term of one month, commencing on the next succeeding Ist day of 
April, at the rental of $25, payable in advance, $5 whereof were paid 
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at once; and that thereafter, and before the commencement of the 
term, the defendant notified the plaintiff of his refusal to enter into 
possession of the demised apartments, and to pay the balance of the 
rent as agreed. The plaintiff was awarded recovery of $20, and the 
judgment is assailed upon two grounds: Firstly, that, inasmuch as 
it was undisputed that the plaintiff failed to give possession of the 
demised apartments upon the defendant’s demand after the com- 
mencement of the term, and while the former occupant continued in 
possession, no recovery whatever should have been allowed; and, sec- 
ondly, that an incorrect measure of the plaintiff's damages was ap- 
plied. Neither ground is well taken. ‘The controversy was to be 
determined by the rules of law which ordinarily prevail in the cases 
of contracts. The defendant's repudiation of the contract, though 
before the commencement of the term, constituted a breach of per- 
formance on his part, which entitled the plaintiff to maintain an ac- 
tion forthwith for the resulting damages, Howard v. Daly, 61 N. Y. 
362. The case cited was one of a contract of service, but in principle 
it is not distinguishable from the one at bar. No sound reason can 
be advanced why an employé should not be required to await his em- 
ployer’s change of mind while the lessor should be subject to the ca- 
price of his lessee at the risk of being unable to let his premises to 
another after the time for the commencement of the term has arrived; 
and the principle laid down in Howard v. Daly was applied to the 
case of a vendor and vendee, where it was held that the vendee’s 
notice of his intention, before the time fixed for the delivery of the 
goods, not to accept them, entitled the vendor to treat the contract 
as broken, and to maintain an action for damages for such breach. 
Windmuller v. Pope (N. Y. Ct. App.) 14 N. E. 436. 

The measure of the plaintiff's damages for the defendant’s breach 
of contract was the rent reserved for the term, less the payment on 
account, and the amount received for the use and occupation of the 
demised premises during the term, from others. Gear, Land]. & Ten. 
§ 12; Cleveland vy. Bryant, 16 8. C. 634. At the time of the trial in 
the case at bar the term had expired. It was not shown that the 
plaintilf occupied the demised apartments or otherwise derived any 
advantage therefrom during the term, and the recovery was limited 
to the balance of the rent which the defendant had agreed to pay. 
No error with regard to the computation of the damages awarded 
therefore appears. Bassett v. French, 10 Misc. Rep. 672, 31 N. Y. 
Supp. 667. 

Obviously, the question which the defendant’s counsel sought to 
raise upon the argument of this appeal—whether, in the case of a 
lease of such short duration that the incoming lessee may not avail 
himself of existing remedies to secure possession from a third person 
wrongfully withholding it, before the expiration of his term, there is 
not imported into the contract an implied undertaking on the part of 
the lessor to deliver such possession, contrary to the rule adjudged 
in the case of a lease for a longer period (Insurance Co. vy. Scott, 2 
Hilt. 550)—is not presented by the facts determined upon the trial 
as they appear from the record. The contract of lease was termi- 
nated by the defendant's breach before the commencement of the 
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term; and, should we assume the rule to be consistent with the con- 
tention of the defendant’s counsel, it remains that it was optional 
with the plaintiff to waive the defendant’s breach, and to reinstate 
the contract with its original effect. After a breach of the contract 
by one of the contracting parties, it is not competent for him to place 
the other, whose performance was prevented by the breach, in de 
fault, by a tender of performance. Windmuller v. Pope, supra. 
The judgment should be affirmed, with costs. All concur. 


SNYDER v. SEAMAN. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


PARTNERSHIP CONTRACTS—U NCERTAINTY—CONSTRUCTION. 

Where it is uncertain, from the terms of a copartnership agreement, 
whether personal taxes of one of the partners should be charged to the 
firm’s expense account, the actual construction adopted by the partners 
through a number of years will be considered as giving a proper con- 
struction to the agreement. 


Appeal from judgment on report of referee. 

Action by James H. Snyder against Lloyd I. Seaman for an ac- 
counting. From a judgment in favor of the plaintiff, defendant ap- 
peals. Reversed. . 


The action was brought for an accounting between copartners, the plaintiff 
claiming that certain personal taxes of defendant had been improperly paid 
with copartnership moneys, and charged to business expenses, in arriving 
at the net profits or earnings of the copartnership, which were to be divided 
between the copartners. The first copartnership agreement was made May 
1, 158S5. Prior to that time the defendant had carried on the business as 
an individual, and plaintiff had been in his employ in the business from 
August, 1871, until the agreement of May 1, 1885, was made. By the terms 
of that agreement the copartnership was to commence at its date, and to 
continue for three years; defendaut was to contribute as capital $45,000, and 
plaintiff $5,000, and interest was to be paid half-yearly to each on the capital 
contributed, at 6 per cent.; and the defendant was entitled to two equal third 
parts of the net profits of the business, and the plaintiff to the remaining 
equal third part thereof, and all losses sustained in the business were to be 
borne and paid by the parties in the same proportion. The character of the 
business was butter and cheese commission business. Books of account were 
to be kept open at all times to the inspection of each of the partners, in which 
all the business dealings of the copartnership should be correctly and truly 
entered. May 1, 1886, a change in the terms of the copartnership agreement 
was made, for the balance of the term, respecting the division of the net 
earnings. In place of the defendant being entitled to two equal thirds, and 
the plaintiff to the remaining one equal third, the net earnings thereafter were 
to be divided equally; each receiving one-half thereof, and each sharing one- 
half the losses thereof. Both of these agreements were in writing. The co- 
partnership continued beyond the term of three years, and until April 30, 
1802, under the agreement as modified, and then was dissolved by mutual con- 
sent. During the continuance of the copartnersbip, personal taxes of the 
defendant assessed by the city of New York were paid with the copartuer- 
ship moneys, and charged in the books to business expenses, viz.: In 1SSo, 
$180; in 1886, $171.75; in 1887, $165; in 1888, $166.50; in 1889, $146.25; in 
1890, $197; and in 1891, $190. The referee held that these taxes were im- 
properly cbarged; that the plaintiff was entitled to recover his onethird 
thereof for the year 1885, and one-half thereof for the balance of the years, 
with interest.—and ordered judgment accordingly. From the judgment en- 
tered upon the referee's report, this appeal is taken. 
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Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, Jd. 


John W. Weed, for appellant. 
Herbert M. Lloyd, for respondent. 


WILLIAMS, J. The referee evidently based his decision upon the 
language of the agreements alone, without taking into consideration 
the evidence offered bearing upon the construction or meaning given 
to the language by the parties to the agreement. In the absence of 
such evidence, and construing the language of the agreement without 
the aid of such evidence, the conclusion of the referee would undoubt- 
edly have been correct. In the ordinary meaning of the term “net 
profits” or “net earnings” of the business, these personal taxes of the 
defendant, which were not shown to have been assessed solely upon 
his share of the capital invested in the business, would not have been 
properly chargeable as expenses of the business. We are of opinion, 
however, that the parties have by their acts given a practical construc- 
tion to the agreements, in accordance with the defendant’s claim that 
these taxes were to be regarded as a part of the expenses of the busi- 
ness, for the purpose of arriving at the net profits or earnings of the 
business. These two words, “profits” and “earnings,” were clearly 
used by the parties in these agreements as synonymous terms, The 
word “profits” alone was used in the agreement of May 1, 1885; and 
when they came to make the modification of the contract, May 1, 
1886, the language used was: 

“We agree to change its terms relating to the net earnings. In place of 


Seaman being entitled to two-thirds, and Snyder one-third, the net earnings 
shall hereafter be divided equally.” 


This language conclusively shows they understood “earnings” and 
“profits” were the same thing. In the modification they spoke of 
“earnings” as though that had been the word used in the original 
agreement, when no such word had there been used, but only the 
word “profits.” This shows they understood the words to mean the 
same thing. They so used them in these agreements, at least. The 
evidence to which we have referred estublished the following facts: 
The plaintiff was in defendant’s employ from 1871 until the first 
agreement was made, May 1,1885; and from about 1877 the plaintiff 
was paid for his services by a certain fixed salary, and, in addition, 
a percentage of the net profits or earnings of the business. Plaintiff 
was bookkeeper until 1881, and from that time until 1885 was sales- 
man, but remained familiar with the books. During all the time 
plaintiff was receiving a percentage of the net profits or earnings, and 
up to the time the copartnership was formed the defendant's personal 
taxes were entered in the books of the business as expenses of the 
business, as plaintiff well knew. At the time the copartnership was 
formed, defendant told plaintiff he would give him a one-third inter- 
est, and this was the only change they would make in the business, 
This evidence was stricken out, upou motion of plaintiff, and defend- 
ant excepted. After the copartnership was formed the plaintiff kept 
a supervision over the books, and with his knowledge, and without 
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objection from him, the personal taxes of defendant were continued 
tobe charged as a part of the business expenses during the whole exist- 
ence of the copartnership. Plaintiff raised no question in regard to 
such charges until 1891. He was present at the time the annual 
accounts of the copartnership were cast up for the purpose of deter- 
mining the net profits, and when the balances were struck; and there 
was carried to his account so much of his undrawn profits, so arrived 
at, as appeared to his credit on the books, and this continued during 
all the years the copartnership existed. Soon after the copartnership 
was formed, defendant went to Europe, and was away for more than 
a year. While he was away his taxes were paid by checks drawn by 
the plaintiff himself. This occurred as to two years’ taxes,—1Ss0 
and 1887,—and the amounts were charged in the copartnership books 
to business expenses. In the fall of 1889, plaintiff first charged his 
own personal taxes to the account of business expenses on the co- 
partnership books, and similar charges were made in 1890 and 1891. 
No question as to those taxes had ever arisen before 1889. At some 
time after the charges were made the defendant objected to them, 
and these taxes were thereupon charged back to the plaintiff. In 
the year 1891, after the yearly balance had been struck, the plaintiff 
protested against defendant’s personal taxes being charged to busi- 
ness expenses, and subsequently, at some time, the defendant insisted 
upon their so remaining; and the plaintiff made no further objection 
until the dissolution of the copartnership, about the 1st of May, 1892. 
The balance was struck at the time of the dissolution, as it had been 
before, with these taxes in the account; and plaintiff accepted the 
balance coming to him as so ascertained, though protesting against 
the charges for defendant’s personal taxes. This action was not 
commenced until August, 1893. In Insurance Co. v. Dutcher, 95 U.S. 
273, the policy of insurance declared that the amount of the paid-up 
policy should be determined by the sum of the premiums paid in cash. 
It appeared in the case that the insurance company always issued 
paid-up policies upon the basis of the full amount of premiums paid. 
making no distinction between the notes and the money received by 
the company for the premiums. The words “paid in cash” were con- 
strued by the court to cover, not only premiums for which cash had 
actually been paid, but those, also, for which notes had been given. 
In this connection the court said: 

“The practical interpretation of an agreement by a party to it is always 
a consideration of great weight. The construction of a contract is as mucb 
a part of it as anything else. There {is no surer way to find out what parties 
meant than to see what they have done. NSelf-interest stimulates the mind 
to activity, and sharpens its perspicacity. Parties in such cases often claim 
more, but rarely less, than they are entitled to. Probabilities are largely in 
the direction of the former. In considering the question before us, it is dif- 
ficult to resist the cogency of this uniform practice during the period men- 
tioned, as a factor in the case.” 

In Woolsey v. Funke, 121 N. Y. 87, 24 N. E. 191, the court was 
considering the construction of a charter party which provided that 
the plaintiffs should furnish the vessel, at their own expense, with 
all the supplies required, except water, the cost of which the defend- 
ant was to pay. It was claimed by the defendant that under this 
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charter party the plaintiffs were bound to furnish the water, and, 
not having done so, had broken the contract, and were not, therefore, 
entitled to recover certain damages claimed. The court held other- 
wise; among other things saying that, if they were not right in the 
interpretation of the language of the charter party, it must at least be 
admitted that the language was somewhat ambiguous or indefinite, 
and under such circumstances the practical interpretation of the 
charter party by both parties was a consideration of great impor- 
tance,—citing, with approval, Insurance Co. vy. Dutcher, above. And 
in Nicoll v. Sands, 131 N. Y. 19, 24, 29 N. E. 818, this same doctrine 
was approved; citing Woolsey v. Funke and Insurance Co. v. Dutcher, 
above, In Story on Partnership (Gray’s Ed. $3 191, 192, and notes), 
it is said: 

“In all cases of doubtful interpretation, the actual construction adopted by 
the partners in their partnership transactions will be, and, indeed, ought to 
be, adopted, as the true, legitimate, and appropriate interpretation intended 
by themselves. Entries in the books of a partnership have been said to be 
as conclusive of the rights of the partners as if prescribed in the regular con- 
tract. Partnership articles, in the view of courts of equity, whatever may 
be the rule of law, are liable to be controlled, superseded, qualified, or waived 
by the acts and transactions of the partnership in the course of the business 
thereof, wherever the assent of all the partners thereto may be fairly inferred, 
and however positive or stringent those provisions may be. Partners, if they 
propose, may, in the course of the partnership, daily come tu a new arrange- 
ment, for the purpose of making some addition or alteration {n the terms on 
which they carry on business, provided those additions or alterations be made 
with the unanimous concurrence of all the partners. In short, in many cases 
of this kind, looking to the course of conduct of the partners, and the special 
circumstances of their business, or to their general acquiescence or their 
positive acts, we may often have the most satisfactory evidence that the 
partnership articles bave been laid aside, either pro tanto or in the whole, and 
that new articles and arrangements have beeu evtered into in their stead.” 


It seems to us that the evidence in question, under the circumstan- 
ces, is not to be considered for the purpose of varying the terms of the 
written agreements, but rather as giving a proper construction to 
the agreements, and the words “net earnings” or “profits,” as therein 
contained. These words, as used in these agreements, may be con- 
sidered as so ambiguous and uncertain as that evidence may be given 
of the conversation between the parties at the time the agreements 
were made, and the acts of the parties in the conduct of the copart- 
nership, to show what the parties intended by the use of those words 
in the agreements. Whether we are to give this effect to the evi- 
dence, and construe the language of the contracts accordingly, or 
whether we are to regard the agreements as mcdified, in view of the 
evidence, in either event the rights of the parties are to be determined 
by regarding the personal taxes of the defendant as properly part of 
the expenses of the business. 

We therefore conclude that the decision of the referee was erro- 
neous, and that the judgment should be reversed; and we think, under 
the circumstances, that judgment should be entered for the defendant, 
with costs of appeal and costs of the court below. All concur. 
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BRUNNER v. KAEMPIFER. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


INJUNCTION—DECREE. 

In an action for an accounting of sales of a patented article, and to 
enjoin the manufacturing or selling of the article in excess of the stock 
on hand, where the court finds that defendant had fully accounted, and 
was entitled to manufacture certain elastic on hand, and dispose of the 
same under the agreement, and there was no evidence that he intended 
to sell articles not manufactured from elastic purchased in accordance 
with the agreement, a decree enjoining the defendant from manufactur- 
ing from other elastic, and from selling goods manufactured, after two 
years, where, under the agreement, there was no limit as to the time 
of such sale, was erroneous. 


Appeal from court of common pleas, equity term. 

Action by Marie Brunner against Max Kaempfer. Judgment for 
plaintiff, and defendant appeals. Reversed. 

The following is a copy of the contract sued on: 


Contract and agreement, made this 2d day of October, 1893, between Marie 
Brunner, of the city of Brooklyn, party of the first part, and Max Kaempfer, 
of the city of New York, party of the second part, witnesseth: That, where- 
as, the party of the first part is the owner of letters patent No. 404,163, re- 
lating to the Universal skirt belt, and the parties hereto are desirous of placing 
the same on the market under conditions vf mutual advantage and benefit, 
it is agreed as follows: First. That the party of the second part will, at his 
own expense, manufacture and sell, and advertise largely the merits of, said 
belt, and will promptly fill all orders therefor, keeping accurate books of ac- 
count, in which all manufacture and sale thereof shall be set down, with the 
prices realized, for the term of fifteen months from October 1, 1893, unless 
this agreement shall be canceled or abrogated as hereinafter set forth. Sec- 
ond. That the party of the second part will pay unto the party of the first 
part the sum of three dollars per gross royalty on each and every gross of 
such belts sold or disposed of by him, until five hundred gross thereof shall 
be sold, and the sum of two dollars and fifty cents on each and every gross 
thereof sold or disposed of by him in excess of tive hundred gross, up to the 
Ist day of January, 1895. Third. That the party of the second part will keep 
said books of account open for inspection and exainination of the party of the 
first part, or her representative, at any time, for one hour in each month, 
such hour to be determined by the party of the second part, during business 
hours, and will render unto her, on the first business day of each month, an 
accurate account of the number of belts sold, and will on each of said days 
pay unto her the royalty as agreed herein, on all goods manufactured and 
sold up to the time of such payments respectively. I ourth. In case the sales 
shall amount to at least five hundred gross per year for the year ending 
January 1, 1895, then this agreement shall be renewed for three years from 
said sale, on the same terms except as to renewal, and the royalty in each 
nud every year during the continuance hereof, to be paid to the party of the 
first part, shall be three dollars on the first five hundred gross manufactured 
and sold in such year, and two dollars and fifty cents on each additional 
gross manufactured and sold in such year. Fifth. And it is agreed, further, 
that, during the continuance hereof, the party of the first part will grant no 
rights to parties outside of this contract to manutacture and sell said belt, 
Without the consent of the party of the second part. Sixth. And it is agreed, 
further, that, in case this agreement be discontinued for any cause, the party 
of the second part shall pay the said royalty on all stock on hand or in process 
of manufacture, and shall thereafter be allowed to sell and dispose of all 
such goods already made up or in process of manufacture, at sums not less 
than the regular prices thereof, and the party of the first part shall sell no 
goods at less prices than such market price, until the party of the second part 
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shall dispose of all such stock. In witness Whereof, the parties hereto have 
hereunto set their hands and seals the day and year first above written. 
Marie Brunner. [L. S.] 
Max Kaempfer. (L. S.J 
Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, JJ. 


Samuel Fleischman, for appellant, 
Julius J. Frank, for respondent. 


INGRAHAM, J. This action was brought to obtain an account- 
ing of sales made by the defendant of a certain patented article, the 
patent of which was owned by the plaintiff, and which had been man- 
ufactured by the defendant, under an agreement between himself and 
the plaintiff, and for an injunction to restrain the defendant from 
manufacturing or selling the patented article in excess of the stock 
on hand or in process of manufacture on January 1, 1895. The com- 
plaint alleges, after setting up the contract between the parties, that 
the defendant has failed and refused to account or make payments 
under the contract, and continues and threatens to continue the man- 
ufacture and sales of the patented articles, in violation of the con- 
tract. On the trial, the principal controversy seems to have been as 
to whether or not the defendant was entitled to manufacture into 
certain skirt belts, known as the “Universal Skirt Belt,” which was 
the patented article in question, certain elastic materia] which had 
been purchased by the defendant for the purpose of manufacturing 
the said belt. The court in its decision states: 


“The undisputed evidence shows that the total sales during the 15 months 
amounted to 187 gross and 115/;2 dozen belts. On these the defendant paid 
the stipulated royalty, and, on the trial of the action, further accounted for 
his sales to and including the 80th day of April, 1805. On or about said Jast- 
mentioned date, the defendant had on band 4727/;2 dozen manufactured 
belts and 6,950 yards of elastic, purchased by him exclusively for the purpose 
of manufacturing said belt. There were no belts on hand on that date in an 
incomplete or partial state of manufacture.” 


The decision then states: 


“Plaintiff contends that the defendant should be enjoined from manufactur- 
Ing into belts any part of the elastic in question, which, she testifies, is 
equivalent to between 434 and 435 gross of belts. Defendant, on the other 
hand, testifies that this elastic is within the purview of the terms of the agree- 
ment, relating to the sule of stock in process of manufacture, and that, as 
such, he should be permitted to manufacture the same into belts, and sell 
the same under said agreement.” 


The decision then continues: 

“I am of the opinion that the contention of the defendant is right, and that 
he should be permitted to manufacture the elastic into belts, and dispose of 
the same under the agreement.” 

Jt would thus appear that the defendant had accounted for the sales 
made by him under the agreement, and that the defendant was enti- 
tled to continue to manufacture the belts, or the elastic purchased 
by him into belts, and sell the same under the agreement. There is 
no evidence that the defendant intended or threatened to manufacture 
or sell any other belts, except from the elastic so purchased, and it 
would seem, from this decision, that no relief should have been grant- 
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ed to the plaintiff. Thus having decided the case in favor of the de- 
fendant, however, the court directs an injunction to be issued as prayed 
for in the complaint, the defendant, however, to have leave to sell 
all belts manufactured and on hand on May 1, 1895, and also to man- 
ufacture into belts and sell all elastic which he had on hand on said 
date, on condition of his being permitted to sell and manufacture 
said belts and elastic, he to pay, in advance of such manufacture and 
sale, to the plaintiff, a royalty of three dollars per gross. Judgment 
was thereupon entered, requiring the defendant, within 90 days, to 
pay to the plaintiff, not only the royalty upon the belts manufactured 
and not sold, but also the royalty on all stock of manufactured belts, 
and of all elastic to be used in the manufacture of the said belts. 
The judgment further provided that, after the payment of the said 
royalty, and receipt thereof by the plaintiff, the defendant should 
be at liberty to sell and dispose of the belts in his possession on May 
1, 1895, provided, however, said defendant should sell and dispose of 
all said belts not later than the 1st day of May, 1897, from and after 
which date the judgment should become absolute and unconditional. 
And the judgment provided that the defendant, his servants, agents, 
and employés, and all persons acting in his behalf, be permanently 
enjoined and restrained from manufacturing and selling, or offering 
for sale, the belts described in the complaint. And this judgment 
was without costs. 

Thus it would seem that, after deciding all of the contested ques 
tions in favor of the defendant, a judgment was granted which en- 
joined the defendant from doing what he never intended, or threat- 
ened, or claimed he had a right to do, and added to the contract an 
entirely new clause, by which a time limit is added to the contract; 
and the defendant was enjoined from manufacturing and selling the 
belts after May 1, 1897, when, under the contract between the par- 
ties, there is no such limit. We think this judgment entirely unau- 
thorized, and that, upon the decision of the court, there should have 
been judgment for the defendant. There is not a particle of evi- 
dence to justify any judgment against the defendant, adopting the 
decision of the controversy as to the right of the defendant to manv- 
facture into belts the elastic purchased by him prior to the making of 
the agreement sued on. The plaintiff does not appeal from the deci- 
sion of the question in favor of the defendant. 

The judgment entered should therefore be reversed, and judgment 
directed for the defendant, with costs of the appeal only, in favor of 
the defendant, and against the respondent. All concur. 


(V2 Hun, 476.) 
PEOPLE ex rel. LAIRD v. HANNAN, Sheriff. 


(Supreme Court, General Term, Fifth Department. December 28, 1895.) 


INFORMATION—SUFFICIENCY—CONTEMPT. 

Under Code Cr. Proc. § 145, defining an information as the allegation 
made to a magistrate that a person has been gullty of some designated 
crime, an information on the oath of an individual, charging, on informa- 
tion and belief, “that on divers days within the last two years, at the town 
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of * * * divers persons, whose names are unknown, wrongfully and 
unlawfully did catch and take certain fish, to wit, * * * in a manner 
and by means other than angling, to wit with nets, in violation of the game 
laws of this state,” is not sufficient to give the justice before whom it is 
laid jurisdiction; and he cannot, therefore, commit for contempt one sub- 
peenved thereon as a witness who refuses to testify. 


Appeal from order of Monroe county judge. 

Habeas corpus, on relation of John Laird, against John W. Hannan, 
sheriif, for discharge of relator, committed for criminal contempt. 
From an order discharging relator, defendant appeals. Affirmed. 

On or about the 31st day of May, 1895, one Edwin I. Krooks made 
complaint before Edwin C. Smith, a justice of the peace in and for the 
town of Brighton, Monroe county, that the game laws of the state had 
been violated within the county by divers persons to him unknown, 
and asked that subpcenas be issued for certain persons named in the 
information sworn to by him. The relator was not one of the per- 
sons so named. The justice thereupon issued subpoenas to various 
persons, one of which was served upon the relator, and pursuant 
thereto he duly appeared before the justice on the 4th day of June, 
1895. After being sworn as a witness, in a “criminal action prose- 
cuted by the people of the state of New York against John Doe and 
others,” the relator was asked the following question: “Have you, 
within the last two years, seen any person using any gill net, or any 
illegal devices, for the purpose of taking fish in Irondequoit Bay or 
Creek, other than yourself.” The witness declined, under the advice 
of counsel, to answer the question, upon the ground that his answer 
might tend to incriminate him, whereupon the justice directed the 
witness to answer the question, and, upon his refusal so to do, ad- 
judged him guilty of a criminal contempt, and, on the 5th day of 
June, 1895, sentenced him to imprisonment in the jail of Monroe 
county for the term of 30 days. On the following day a writ of 
habeas corpus was issued by the special county judge of Monroe 
county, directed to the sheriff of Monrve county, requiring him to 
produce the relator in court, and after hearing counsel for the relator 
and the people, an order was made discharging the relator from im- 
prisonment. 

The opinion of Special County Judge CARNAHAN was as follows: 


The relator in this habeas corpus proceeding was committed to jail for con- 
tempt in refusing to answer a question propounded to him before a justice 
of the peace of the town of Brighton, An information, so called, upon the 
oath of Edwin I. Brooks, had been laid before the justice. charging, upon 
information and belief, “that, on divers days within the last two years, at 
the town of Brighton, in this county, divers persons, Whose names are unh- 
known, wrongfully and unlawfully did catch and take certain fish, to wit, 
bass, perch, and pickerel, in a manner and by means other than angling, to 
wit, with nets, in violation of the came laws of this state.’’” Thereupon the 
justice issued subpoenas to a number of persons, and, among others, to the re- 
lator. In response to the subpoena the relator appeared before the justice on 
the 4th day of June, 1895, whereupon he was asked the following question: 
“Have you, within the last two years, seen any person using any gill net, 
or any illegal device, for the purpose of taking fish in Irondequoit Bay or 
Creek, other than yourself?’ The relator, having declined to answer the 
question, was committed. 

Passing by certain minor objections to the commitment, which do not seem 
to me to be well taken, the main question remains, whether the justice had 
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jurisdiction, upon the information laid before him, to take any proceedings. 
It was claimed upon the argument that the subpcena was issued upon the in- 
formation, and upon certain depositions of other persons taken before the 
justice on the Ist day of June. It does not appear, however, whether the 
subpeena was {issued before or after those depositions were taken; and that 
this claim was an afterthought appears from the recitals in the commitment, 
wherein it is stated that the relator was subpoenaed pursuant to the said in- 
formation. Section 145 of the Code of Criminal Procedure detines an infor- 
mation as “the allegation made to magistrate that a person has been guilty 
of some desiguated crime.” Section 148 of the Criminal Code provides that, 
when an information is laid before a magistrate, of the commission of a 
crime, he must examine upon oath the informant or prosecutor, and any wit- 
nesses he may procure, ete. For the purpose of examining such witnesses, 
the magistrate has power to issue subpcenas. here may be two stages in 
the proceeding for the arrest of a person charged with an offense; the first 
stage consisting of the investigation preliminary to the issuing of the warrant. 
and the second the issue of the warrant upon the original information, sup- 
plemented by the depositions of witnesses taken. While the Code provides 
that an information shall allege that a person has been guilty of some 
“designated” crime, yet it is clear that it does not contemplate that the in- 
formation shall in all cases show all that is necessary to authorize an arrest. 
But there should be sutticient particularity to at least point to the commis- 
sion of a “designated” crime, and to make It probable that furtber invest- 
gation would lead to the discovery of a “designated” crime; and a crime is 
not designated within the language of this section of the Code by simply 
naming a class of offenses. Some item of the approximate place or the ap- 
proximate time of the commission of an offense should be given, or an in- 
dication of the supposed offender. 

The information in question does not answer these requirements, as it does 
bot designate any crime or any of the elements of a particular crime. It 
amounts only to a statement of the belief of Brooks that, at some indeter- 
winate time within two years, at some indeterminate place in the town of 
Brighton, by some person unnamed and undescribed in any way, an offense 
against the game laws was committed. It is, of course, quite possible that 
there have been breaches of the game laws in the town of Brighton, as in 
other towns of the country. Likewise, it is probably a fact that, within the 
last two years, the crime of petit larceny has been repeatedly committed in 
the city of Rochester, and has not been punished; but. would a magistrate, 
that allegation haviug been laid before him under oath, have power to in- 
vestigate the entire city of Rochester? If the contention of the defendant in 
this case is correct, then any man may lay an information before a mavis- 
trate, charging that it is his belief that some particular class of crimes has 
been committed within the period of statutory limitation within a particular 
locality. He need have no basis for his belief other than bis experience of the 
frailties of human nature; and yet, upon such information, a magistrate 
could, by compulsory process, drag every citizen of that region before him to 
tell whether he has any knowledge of the commission of any such crime: 
and it seems to me apparent that some such dragnet method of investigation 
was adopted in this case, else why was such a broad question put to the re 
lator? Undoubtedly, the officers charged with the due execution of the zame 
laws have arduous duties to perform. Quite probably it is very difficult to 
discover evidence upon which to make arrests and gain convictions. But I 
do not think they should be allowed this method of surmounting their dif- 
ficulties. While it is of great importance that the laws should be enforced. 
it is of just as great importance that the exercise of inquisitorial power sbould 
be prevented. 

The defendant, to sustain his position, cites the case of People v. Hicks, 15 
Barb. 153. But in that case the comptroller of the city of New York mude 
onth that, from the examination of documents in his possession in his of- 
ficial capacity, criminal frauds had been committed upon the public treasury 
of the city, and he stated the particular character of one of the frauds char- 
ged as a specimen of the nature and character of others shown in the docu- 
ments. Such an information would be amply sutticient to autborize further 
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investigation, and the case cited is an authority for the proposition that such 
proceedings as are above described in this case should not be tolerated. 

The information in this case was insufticient to give the justice jurisdic- 
tion of the subject-matter of any crime, or to authorize him to conduct any 
investigation. He was, therefore, wholly without authority to subpoena the 
relator, or to examine him under oath, or to compel him to answer. The re- 
lator should be discharged from custody. 


H. H. Widner, Asst. Dist. Atty., for appellant. 
Werner & Harris, for respondent. 


ADAMS, J. Section 619 of the Code of Criminal Procedure makes 
a refusal to testify a criminal contempt, the punishment for which 
is provided by section 852 et seq. of the Code of Civil Procedure. It 
is likewise provided, by section 2034 of the Code of Civil Procedure, 
that, upon a return to a writ of habeas corpus, the judge or court 
shall not inquire into the legality of any mandate, judgment, decree, 
or final order; but subdivision 2 of section 2032 expressly excepts 
from the operation of the former seetion an order to punish for con- 
tempt, and the criminal contempt defined in section 8, and referred to 
in subdivision 3 of section 2032, relates only to courts of record. The 
judge was therefore at liberty to inquire into the validity of the pro- 
ceeding before the magistrate in which the relator was committed, 
and a carefal examination of the record shows very clearly that the 
information upon which the justice acted was wholly insufficient to 
confer jurisdiction upon him, and that, consequently, he was without 
authority either to subpoena the relator, or to compel him to testify, 
or to commit him for contempt. This feature of the case is com- 
mented upon so fully by the learned judge who granted the order, as 
to leave no opportunity for this court to add anything thereto. 

The order appealed from should be affirmed, with $10 costs and dis- 
bursements. All concur. 


(16 Mise. Rep. 74.) 
DELISE et al. v. PALLADINO. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


1. WitNEss—CREDIBILITY—INTERESTED PARTY As WITNESS. 
The trial justice {s not required to believe the testimony of a brother- 
in-law of defendant, who aided defendant all he could in the trial, in 
preference to the testimony of plaintiff. 


2. PARTNERSHIP—ACTIONS— PARTIES. 
A person merely entitled to a share in the profits of a firm as com- 
pensation for his services is not a partner, so as to render him a neces- 
sary party to an action by the firm. 


Appeal from First district court. 

Action by Gaetano Delise and another against Joseph Palladino. 
There was a judgment for plaintiffs, and defendant appeals. Af. 
firmed. 

Argued before McADAM and BISCHOFPF, JJ. 


Louis Hess, for appellant. 
D. Humphrey, for respondents. 
v.3/N.Y.8.n0.0—45 
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McADAM, J. The main objection urged against the recovery 1s 
that Antonio Capuano, who the defendant alleged was a partner of 
the plaintiffs, should have transferred to them his interest in the bal- 
ance of $75.59, claimed herein, before they could maintain action 
thereon. But the evidence shows that Capuano had no such interest. 
The firm composed of the plaintiffs did business in Brooklyn, and had 
a branch office in Jersey City. The money in question, though ad- 
vanced by Capuano, belonged to the plaintiffs, came from their Jersey 
City office, and was advanced on their account. It was claimed that 
Capuano had an interest in the Jersey City branch office, and that he 
was an equal partner in the firm. In fact he so testified at the trial 
as a witness on the part of the defendant. The plaintiffs testified 
that he was not a partner in their firm, had no capital invested in 
the business, and merely received a share of the profits for his serv- 
ices. Though the plaintiffs were interested in the result, they were 
not more so than Capuano; who is a brother-in-law of the defendant, 
and did all he could to aid him upon the trial. The justice was there- 
fore called upon to determine which of the interested parties was tell- 
ing the truth. He found for the plaintiffs, and was justified in so 
doing. If, as the justice found, Capuano was not a member of the 
firm, he was entitled only to a share of its profits in the Jersey branch 
for his services. He was not a necessary party to any action brought 
by the firm, and it needed no assignment from him to maintain the 
action. This is clear upon principle as well as authority. Beudel v. 
Hettrick, 35 N. Y. Super. Ct. 405; Adee v. Cornell, 25 Hun, 78; Cas- 
sidy v. Hall, 97 N. Y. 159; Richardson v. Hughitt, 76 N. Y.55; Bank 
v. Staples (Sup.) 11 N. Y. Supp. 809. The item of $14.50 was clearly 
established, and the amount of the note practically admitted. The 
facts as found by the justice entitled the plaintiffs to the judgment 
rendered. We find no error, and the judgment must be affirmed, 
with costs. 


McPHERREN v. HOMAN et al. 
(Supreme Court, Appellate Division, First Department. March 6, 1895.) 


1. REPLEVIN—SUFFICIENCY OF COMPLAINT. 

In replevin, a complaint which alleges that flour was stolen from plain- 
tiff, that he is the owner and entitled to the possession of it, that he has 
demanded possession thereof from defendant, and that he bas refused to 
deliver it, is sufficient under which to subinit the questions of a fraudu- 
lent purchase from plaintiff, and the bona tides of a subsequent purchase 
by defendant. 

2. SALE—Bona FIDES OF PURCHASER. 

In replevin, where it appears that defendant paid full value for goods 
bought; that he had no knowledge of the seller’s fraudujent possession; 
that the seller gave a reputable business firm as his reference, which 
stated that the transaction was all right,—there is a failure to show bad 
faith on the part of defendant in purchasing the goods. 


Appeal from trial term, New York county. 

Action by George H. McPherren against Charles M. Homan and 
others to recover chattels. From a judgment in favor of plaintiff, 
and froin an order denying a motion for a new trial upon the win- 
utes, defendants appeal. Reversed. 
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The action was brought to recover chattels, commonly known as the “action 
of replevin.” ‘The complaint alleged that on or about October 1, 1890, the 
plaintiff! was the owner of, and possessed of, 210 140-pound sacks of flour, 
of the value of $847.50; that thereafter the flour was stolen from the plain- 
tiff, and taken from his possession without his consent, by some persous to 
the plaintiff unknown, and that thereafter the flour came into the possession 
of the defendants, and was wrongfully detained by them; and that the 
ground of such detention was that the defendants claimed to have purchased 
it from some persous to the plaintiff unknown. ‘he complaint further al- 
leged that the plaintiff was the owner of the flour, and entitled to the im- 
mediate possession thereof, and that the flour and the possession thereof were, 
before the commencement of the action. duly demanded by plaintiff of the 
defendant, who refused to deliver the same. The answer contained a general 
denial of the allegations in the complaint, and alleged that the flour, at the 
time of the commencement of the action, was the property of the defendant. 
Upon the trial the plaintiff gave evidence tending to show that he was the 
owner and in possession of the flour on and prior to October 3, 1890, and on 
that day shipped the same from Dakota, where he did business, to Robert 
A. Galt, in New York City: that. Galt not being in a position to handle the 
flour, the plaintiff changed the consigninent to his own order, and then made 
arrangements by correspondence with one D. B. Smith, who claimed to be 
located at 101 West Forty-Second street, New York City, to sell him the flour 
at $5.65 per barrel, and that these arrangements were entirely by corre- 
spondence; that the flour was delivered to some one in New York City, and 
the plaintiff drew a draft for the purchase price of the flour upon D. B. 
Smith, but this draft was never paid; that the plaintiff came to New York 
City, and learned that no such person as D. B. Smith had ever done business 
at 101 West Forty-Second street, but found the larger portion of the flour in 
the possession of defendants; that, in a conversation between plaintiff and 
defendants, the defendants claimed to have purchased the flour of a stranzer, 
in good faith, and to have paid the fuli value therefor,—$697.50; that they re- 
fused to surrender possession of the flour to the plaintiff, on demand thereof 
being made; and that thereupon this action was brought. At the close of 
the plaintiff’s evidence the defendants moved for a dismissal of the complaint 
on the ground that the plaintiff had failed to prove facts sufticient to consti- 
tute a cause of action, or that the flour had been stolen from him. The court 
held that the defendants could not retain the flour unless they showed they 
were bona fide purchasers, and thereupon denied the motion, and defendants 
excepted. The defendants then gave evidence tending to show that they 
were bona fide purchasers of the flour, and gave its full value therefor,— 
$697.50. At the close of the evidence the defendants renewed their motion 
to dismiss the complaint upon the same ground. The court held there was no 
evidence of the property having been stolen from the plaintiff, but denied the 
motion; holding that the questions for the jury were whether there was a 
fraudulent purchase of the flour by Smith from the plaintiff, and whether 
the defendants were bona fide purchasers, and, if there was such fraudulent 
purchise, the defendants could only buld the tlour by showing they were bona 
fide purchasers. So this ruling the defendants excepted. The court thereupon 
submitted the case to the jury, in accordance with the ruling made; and the 
jury rendered a verdict for the plarntiff, fixing the value of the flour at 
$697.50, the amount paid by the defendants therefor. There was a motion 
for a new trial made by defendants, and denied, with exception. A judgment 
was entered, and this appeal taken. 


Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, JJ. 


Samuel Cohn, for appellants. 
Nathaniel A. Prentiss, for respondent. 


WILLIAMS, J. It was very likely true, as the trial court held, 
that there was no proof in the case sufticient to establish the fact 
alleged in the complaint, that the flour was stolen by Smith from 
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the plaintiff. It was, at most, a case of fraudulent purchase. In 
any event, the question whether the goods were stolen was not sub- 
mitted to the jury, and the verdict was not based upon any such 
finding. It cannot, therefore, be sustained upon that theory. The 
plaintiff alleged that the flour was stolen, but he also alleged that 
he was the owner and entitled to the possession of the flour; that 
he had demanded possession thereof from the defendants, and they 
had refused to deliver it to him. We think this was a sufficient 
pleading under which to permit the submission of the case to the 
jury, as the trial court submitted it, upon the question of a fraud- 
ulent purchase and the bona fides of the purchasers,—especially 
as the defendants in no way specifically objected that the plead- 
ing was not sufficient to permit such submission. 

We entertain some doubt as to whether there was sufficient com- 
petent evidence to authorize a finding by the jury that there was a 
fraudulent purchase of the flour from plaintiff. However this may 
be,-we are entirely satisfied there was proof upon which the jury 
should have found the defendants were bona fide purchasers. The 
defendants testified to their entire good faith. It was found by the 
jury that they paid full value for the flour. They had no knowledge 
of the facts constituting the fraud in the purchase, if it existed, 
and we do not see that the facts and circumstances surrounding 
their purchase were such as to charge them with notice of such 
fraud. The defendants did not know the person from whom they 
purchased, and regarded the price asked as low, and the purchase 
a good bargain. The man Ross gave R. J. Dean & Co., a reputable 
business firm, as his reference; and the defendants inquired of R. 
J. Dean & Co., who said it was all right. Ross told defendants he 
had purchased the flour by way of a trade. We think the facts 
were not sufficient to authorize a finding of the jury of bad faith 
on the part of the defendants in making the purchase of the flour. 

Our conclusion is, therefore, that the judgment should be re- 
versed, and a new trial ordered, with costs of the appeal to ap 
pellants, to abide event. .All concur. 


WILLIAMS v. HAYS. 
(Supreme Court, Appellate Division, First Department. March 6, 18%.) 


1, LIABILITY FOR NEGLIGENCE—INSANITY AS A DEFENSE. 

Where a vessel in the exclusive control of one of the joint owners, 
who has chartered it, is lost through his negligence, he cannot defend an 
action by the other owners by showing that his want of care was due 
to temporary insanity, though such insanity was caused by his elforts to 
save the vessel. 

2. BEST AND SECONDARY EVIDENCE. 

Parol evidence of a contract will not be excluded on the ground that it 
is not the best evidence, where the only testimony as to the existence 
of any writing is that of the party objecting, who fails to produce the same, 
though within his power, or to show that it contains all the terms of the 
agreement, 


Appeal from trial term, New York county. 
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Action by Paul Williams against William Hays to recover for the 
loss of a brig through the alleged negligence of defendant. From 
a judgment for plaintiff, entered on the verdict of a jury under di- 
rection of the court, defendant appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


William W. Goodrich, for appellant. 
George A. Black, for respondent. 


INGRAHAM, J. This case presents questions about which there 
has been quite a conflict of judicial opinion. The main question, 
however, has been settled by the court of appeals on a former ap- 
peal to that court. See 143 N. Y. 442, 38 N. E. 449. The evidence 
appears to have been substantially the same upon the last trial 
as it was when the case was before the court of appeals, and by 
the judgment there but one question was left open, and that was 
whether or not the defendant would be liable if he had become 
insane solely in consequence of his efforts to save the vessel dur- 
ing the voyage; the court saying: 

“We would have a different case to deal with. He was not responsible for 
the storm; and while it was raging his efforts to save the vessel were tireless 
and unceasing, and, if he thus became mentally and physically tncompetent 
to give the vessel any further care, it might be claimed that his want of care 
ought not to be attributed to him as a fault.” 

Upon this question we agree with the judge below,—that it could 
make no possible difference as affecting the Hability of the defend- 
ant, applying the principles stated by the court of appeals, how he 
became insane, or what caused the disease or mental condition that 
prevented him from exercising the care or skill that he was bound 
to exercise. The court of appeals held that upon the evidence 
the defendant was to have the absolute control and management of 
the vessel, and became her owner pro hae vice; and, this relation 
existing, the defendant was responsible to his co-owners for any 
want of care or skill in the management of his vessel which caused 
the loss of the vessel. 

Qn this trial the plaintiff, under a stipulation which allowed 
either party to read any of the testimony taken upon the former 
trial of the action, but against objection and exception of the de- 
fendant, read the testimony of the defendant given upon the for- 
mer trial, in which he testified as to the contract under which he 
managed the vessel, and upon which evidence the court of appeals 
based its judgment. That evidence was objected to on the ground 
that the complaint alleged the relations that existed between the 
defendant and his co-owners, the allegations of which were ad- 
mitted by the answer. It is quite true that the complaint alleges 
that the defendant was part owner and master of the brig Sheldon, 
that at the time of the loss and stranding of the brig the vessel 
was under the command of the defendant as master, and that such 
loss and stranding were caused wholly by the negligence, care- 
lessnegs, misconduct, and improper navigation of the defendant as 
master; and the answer adinits that the defendant was part owner 
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and master of the brig, admits that the brig became a total loss, 
but denies that the said wreck or loss was occasioned by his neg- 
ligence as master. We do not feel justified, however, in reversing 
this judgment because of the admission of that testimony, as the 
pleadings were before the court on the former appeal, and, notwith- 
standing these allegations and admissions, the court held that the 
defendant was not master, but stood in the relation of charterer. 
It must therefore have determined that it was competent for the 
court to take evidence as to the relation that did actually exist 
between the defendant and his co-owners, and hold him to the re- 
sponsibility that such relation created, irrespective of the allega- 
tions in the pleadings. The court then, after determining the re 
lation that existed between the defendant and his co-owners, dis- 
cussed the question as to the defendant’s liability to them, and what 
eifect his sudden insanity would have upon his liability for a neg- 
lect to perform the duty that he owed to his co-owners, and ex- 
pressly determined that his insanity would be no answer to an 
action against him based upon his neglect to perform such duty. 
After an examination of the authorities, the court states the result 
as follows: 

“This vessel was intrusted to the defendant, not as agent, but, as to the 
other owners, as charterer, lessee, or bailee; and if he caused her destruction 
by what in sane persons would be called willful or negligent conduct, the law 


holds him responsible. The misfortune must fall upon him, and not upon the 
other owners of the vessel.” 


At the conclusion of the opinion the learned judge says: 


“To uphold this judgment, we must ingraft upon the general rule the ex- 
ception or qualification that he is not liable for his negligent tort. If the 
defendant had taken a torch, and fired the vessel, he would have been liable 
for her destruction, although his act was unconscious, and accompanied by 
no free will. But if he had negligently fired the vessel. and thus destroyed 
her, being incapable from his mental infirmity from exercising any care, the 
claim must be that he would not be liable. Such a distinction is not hinted 
at in any authority, has no foundation whatever in principle or reason, and 
cannot stund with authorities I have before cited.” 


The principle upon which the defendant’s liability was placed, 
as expressly stated by the court, is that, where one of two inno 
cent parties sutfer, the loss must fall on the one whose acts cause 
the injury, rather than upon the one who had no hand in it. And 
this principle is here applied to a case where a person was injured, 
not by the direct acts of another, but by that other’s failing to ex: 
ercise the care and skill which he was bound to exercise in conse 
quence of a contract or duty that he had assumed to perform. 8 
was illustrated by the learned judge in his opinion: 

“If the defendant had taken a torch, and fired the vessel, he would bave 
been liable for her destruction, although bis act was unconscious, and accon- 
pauied by no free will. But if he had negligently fired the vessel, and thus 


destroyed her, being incapable, from his mental infirmity, from exercising any 
care, the claim must be that he would not be liable.” 


And to extend the analogy somewhat further, if he, being in 
charge of the vessel, being bound to exercise due care and skill 
to protect her, had known that she was on fire, but had not ex: 
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tinguished it, he would still be liable for a failure to extinguish 
it, although prevented by insanity or any other disease from either 
appreciating the danger or moving so as to be able to extinguish 
it. That is substantially the position here. This vessel was near 
the shore, unmanageable in consequence of an accident to her rud- 
der, and she drifted ashore, and was lost, and the defendant is held 
responsible because he did not take measures to prevent that ac- 
cident, which it is apparent that any person in the possession of 
his faculties would have taken. The court expressly held that it 
was entirely immaterial, so far as this defendant’s liability was 
concerned, whether the duty was that imposed upon him by law or 
arose from the contractual relation that existed between the de- 
fendaut and his co-owners, the court saying that, if the obligation 
of the defendant to take good care of the vessel while she was in 
his possession under his contract was an obligation springing out 
of his contract, and thus a contract obligation, “such a view of the 
case would not aid him. He was sane when he entered into the 
contract, and his subsequent insanity would furnish no defense in 
an action for the breach of the contract.” 

It has thus been authoritatively determined that the defendant 
was liable to his co-owners for his neglect or want of skill) in al- 
lowing this vessel to be lost, and whether or not the insanity un- 
der which he claims to have been suffering was occasioned by his 
efforts to save the vessel during the storm which immediately pre- 
ceded its loss would make no difference as to his liability. It seems 
to us clear that if an insane captain is bound to use the same care 
and skill in the management of his ship that a sane captain is 
bound to use, and is liable if he fails to exercise such care and 
skill, upon the principle that where one of two innocent parties 
must suffer the loss must fall on the one whose acts caused the 
injury, regardless of his intention or ability to perform his ob- 
ligation in consequence of disease, the cause of such disease or 
insanity becomes entirely immaterial, provided that it is not caused 
by his voluntary act. Upon what principle can an unfortunate in- 
dividual, suddenly afflicted with a disease, either mental or phys- 
ical, which prevented him from exercising any of his faculties, be 
said to be at fault? The liability is expressly placed upon the 
ground that he is not at fault, but is one of two innocent parties 
upon whom the loss must fall. If this principle applies at all to 
such a case as this, it must apply, we think, to throw the respon- 
sibility upon the one whose failure to act has caused the injury, 
irrespective of the condition that caused failure to act. It is true 
that in determining what duty a person assumes when placed in 
a position like that of the defendant it has been usually assumed 
that the parties contracted in relation to the limitations under 
Which all human beings exist. All are liable to sudden attacks 
of disease: which for a longer or shorter time incapacitate a per- 
son from doing any labor or performing any duty. And if a per- 
son is thus rendered, by what has been called “an act of God,” 
incapable of work, bis failure to work is not actionable. But it 
is here held that such a condition does not excuse a person from 
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liability for an injury which was caused by his neglect when suf- 
fering from insanity which prevented him from performing the 
duties and obligations which he had assumed, and upon the ground 
that the injury having to fall upon either the captain or his co- 
owners, and it having resulted from the captain’s failure to do his 
duty, he, rather than the co-owners, must suffer. The rule ap- 
plying, it can be no defense to him to say that the incapacity was 
caused by a disease brought on by his former efforts to navigate 
the vessel, or to perform the duties that he assumed when he tvook 
command of the vessel. He was bound to exercise care and skill 
in the navigation of the vessel, and whether the disease that caused 
the insanity was brought on by an attack of malaria, together with 
the remedies that he took for it, or was brought on by the exposure 
in navigating the vessel, together with the remedies that he took 
for the condition caused by such exposure, is clearly immaterial. 
In one case, as in the other, it was his neglecting to do what he 
was bound to do that caused the loss, and he, rather than his co- 
owners, who neglected no duty, the court of appeals has held must 
be responsible. We think, therefore, that the judge below was 
right in holding that, applying the judgment of the court of ap- 
peals in this case, the defendant was liable, irrespective of what it 
was that caused his condition which prevented him from exer- 
cising care and skill in the navigation of this vessel when such neg- 
ligence caused her loss. 

We do not think that it was error for the court to refuse to 
strike out the evidence of the captain as to his relation to his co- 
owners, on the ground that the contract between the defendant and 
such co-owners was in writing, and that the writing was the best 
evidence. The only evidence of the existence of the writing was 
that of the captain when he said that a letter had been written 
after an interview with the agent of the other owners, but it did 
not appear that such letter contained the contract between the 
parties, or that all of the terms of the agreement under which the 
defendant navigated the vessel were contained init. It was within 
the defendant's power to produce the letter, and, if he had wished 
to exclude the parol evidence of the arrangement under which he 
sold the vessel, it was his duty to show clearly that the whole con- 
tract between the parties was in writing. 

Upon the whole case, we think the trial] judge correctly applied 
the judgment of the court of appeals, and that no error was com- 
mitted that would justify us in reversing the judgment. The judg- 
ment is therefore aflirmed, with costs All concur. 


NEW YORK BOARD OF FIRE UNDERWRITERS v. WHIPPLE et al. 
(No. 208.) 


(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


1. ConstituTionaL LAW—TITLeE OF AcT. 
Chapter 846 of the Laws of 1867, entitled “An act to incorporate the 
New York Board of Fire Underwriters,” and giving power to the corpera- 
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tion to create a fire patrol, is constitutional, such right being germane to 
the title of the act. 


2 SameE—PouicE Power. 
Chapter 846 of the Laws of 1867, incorporating the New York Board of 
Fire Underwriters, and authorizing it to levy a tax on premiulus recelved 
by persons engaging in insurance business in the city of New York, is 
constitutional, aS a proper exercise of the police power. 


Appeal from special term, New York county. 

Action by the New York Board of Fire Underwriters against 
Whipple & Company, as chief executive officers of the North & 
South American Lloyds. From an order overruling a demurrer 
to the complaint, defendants appeal. Affirmed. 

The following is a copy of the demurrer filed: 

The above-named defendant, appearing by John T. Fenlon, its attorney, 
demurs to the complaint herein on the ground that it appears on the face of 
the complaint—First, that the complaint does not state facts sufficient to con- 
stitute a cause of action; second, that there is a defect of parties defendant, 
for the reason that the names of Joseph L. Parraga and David EF. Casey, com- 
posing the firm of Whipple & Co., have been omitted; third, that there is a 
defect of parties defendant, for the reason that the names of the seven or 
more members mentioned in the complaint as forming the alleged assocfa- 
tion are omitted as parties defendant. Wherefore defendant demands judg- 
ment that the complaint be dismissed, with costs. 


Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
and O'BRIEN, JJ. 


John T. Fenlon, for appellants. 
John Berry, for respondent. 


RUMSEY, J. The action is brought, pursuant to chapter 846 of 
the Laws of 1867, to recover a certain assessment levied upon the 
premiums received by the defendants for insurance issued in the 
city of New York. The defendants demur to the complaint upon 
three grounds: First, that it does not state facts sufficient to con- 
stitute a cause of action, and that there is a defect of parties de 
fendant, for two reasons more particularly stated in the demurrer. 
As to the second and third grounds of demurrer, neither of them 
is well taken, for it does not appear upon the face of the complaint 
that the objection therein urged exists. 

As to the first ground of demurrer, the questions raised upon it, 
with one exception, have been disposed of by the case of this plain- 
tif against the Metropolitan Lloyds of New York City, reported in 
li Mise. 646, 33 N. Y. Supp. 547. This decision was aflirmed by the 
general term without opinion. ST Hun, 619, 33 N. Y. Supp. 1181. 
That case differs from this in only one respect, which is entirely 
unimportant. In the complaint in that case the statute under 
which the plaintiff was organized, and by which the liability sued 
upon was created, was not pleaded. Here it is pleaded. But the 
distinction is of no importance for the purposes of this demurrer, 
So far as the questions presented were passed upon by the court in 
that case, it is authoritative, and must be held to sustain the com- 
plaint here. In that case, however, at the special term, the court 
declined, for reasons which were sufficient, to pass upon the con- 
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stitutionality of the statute under which the plaintiff was created, 
and by which the liabilities sought to be enforced in that action, 
as in this, were brought into existence. The general term, in the 
exercise of a wise discretion, thought it was advisable to affirm the 
judgment without passing upon that question. But in view of the 
fact that numerous actions have been commenced since that time 
to enforce the same liability, three of which have been presented 
to us at this time, it has been thought best to examine the ques- 
tion of constitutionality, and to decide it. 

The act in question is chapter S16 of the Laws of 1867, entitled 
“An act to incorporate the New York Board of Fire Underwriters.” 
By the first section a large number of officers of different fire in- 


surance companies and associations, “and all other persons. pres-.. 


idents or other officers for the time being of any incorporated com- 
pany or association, and anv agent doing the business of fire in- 
surance in the city of New York, who may become associated with 
them, are hereby created a body corporate by the name of ‘The 
New York Board of Fire Underwriters.” The remaining sections 
prescribe the purposes for which the corporation is organized; 
specify its officers, and, generally, the manner of performance of 
its business, and the powers which it shall have. The seventh. 
eighth, ninth, and tenth sections give power to the corporation to 
create a “fire patrol,” as it is called, and regulate the powers to be 
given to that patrol, and prescribe the manner in which the money 
to pay the expenses of that patrol shall be raised and collected. 
These sections will be more fully referred to later. 

The first objection to the constitutionality of the act is that, 
being a private and local act, it contains more than one subject, and 
the subject is not sufficiently expressed in the title. That this act 
is a private and local act must be conceded. People v. Supervisors 
of Chautauqua Co., 43 N. Y. 10. The fact that certain provisions 
of the act may be public in their nature does not make the whole 
act public, so that it ceases to be within the article of the consti- 
tution mentioned above. The title of the act has been quoted above. 
It is certainly germane, so far as it goes, to the object for which 
the act was passed; and we think, within rules which are now 
well settled, it complies with the requirements of the constitution. 
The rule now, as settled, is that, where the title of a local or pri- 

vate act expresses a rencral purpose or object, all matters fairly 
and reasonably connected with it, and all measures which will or 
may facilitate its accomplishment are proper to be incorporated in 
the act, and are germane to its title. People v. Briggs, 50 N. Y. 
5933 In re Knaust, 101 N. Y. 189, 4 N. E. 338; Sweet v. Citv af 
Srracuse, 129 N. Y. 316, 330, 27 N. E. 1081, and 29 N. E. 289. The 
objection referred to, we think, is clearly not well taken. 

But a further objection is suggested which requires more ex- 
amination. It is claimed that the provisions of this act are such 
as, in effect, to authorize the corporation created by it to levy 
a tax upon the premiums received by persons engaged in the busi- 
ness of insurance in the city of New York, whether they are mem- 
bers of the corporation or not, and that this is substantially tak- 
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ing private property without due process of law, and that the power 
to do it neither exists in the legislature, nor can be delegated by 
it. Undoubtedly, if the conclusion drawn from the provisions of 
this act is correct, the act violates the constitution and is invalid; 
but we do not think that it is susceptible of such construction. 
The right to levy this assessment for the purposes provided for in 
this act is not the levying of a tax, but it is to be sustained as 
an exercise by the legislature of its police power in the regula- 
tion of business. In examining the question of the constitution- 
ality of an act of the legislature of the state, it must be borne in 
mind that all the legislative power is vested in the legislature. 
Unless the constitution forbids the act, it is within the power of 
the legislature, if it is legislative in its nature, and in every case 
the presumption is that the act is valid. People v. Rice, 185 N. Y. 
473, 3 N. E. 921. The presumption in this case is strengthened be- 
cause of the fact that this act having been upon the statute book 
for nearly 30 years.—business having been done under it and as- 
sessments levied pursuant to it during all that time without ob- 
jection, so far as appears,—it is not lightly to be overthrown, and 
certainly ought not to be overthrown in any doubtful case. The 
existence of what is known as the “police power” in the legislature, 
by which it is authorized to exercise a regulating and controlling 
power over the internal affairs of the state, is well settled. It is 
equally well settled that such a power is far-reaching. Cooley, Const. 
Lim. 713 et seq. In the nature of things, of course, it is difficult 
to define it; and it is almost impracticable, in general words, to 
set any limit to its exercise, or to lay down any general rules 
within which it must be brought before the exercise of it can be 
Sustained. It has been said—and such appears to be the current 
of authority—that it authorizes the government of the state to reg- 
ulate the conduct of its citizens towards each other, and, when 
necessary for the public good, the manner in which each shall use 
his own property. Munn v. Illinois, 94 U. 8. 113. The rules laid 
down in that case, although meeting with strong dissent from a 
portion of the court when the case was decided, have been, we 
think, now fully adopted by many of the courts of the United 
States as an accurate statement of the extent to which the courts 
may go in regulating and controlling the use of property under the 
police power. The rule, as settled by that case and by other cases, 
may be said to be that, when the owner of property devotes it to a 
use in which the public has an interest, he, in effect, grants to 


the public an interest in that use, and must, to the extent of that: 


interest, submit to be controlled by the public, for the common good, 
80 long as he maintains the use. Within the same principle, if a 
business in which the citizen engages is one of a public nature, 
or in which the public have an interest, he must submit, for the 
public purposes, to the regulation of his business by the authority 
of the state. This, we think, cannot be denied. The question, then, 
is presented, what constitutes a public interest in any business, 
Which will authorize the state to make regulations concerning it? 
This question was considered at large in the case of Munn y. Illi- 
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nois, cited above. The chief justice, in delivering the opinion of 
the court in that case, says: 

“Under the police power, the government regulates the conduct of its citi- 
zens, one towards another, and the manner in which each shall use his own 
property, when such regulation becomes necessary for the public good.” 

And he says that under that power it has been customary, from 
time immemorial, in England and in this country, to regulate fer- 
ries, common carriers, hackmen, bakers, millers, innkeepers, and 
people exercising business of that nature. It is said that property 
becomes clothed with a public interest when used in a manner to 
make it of public consequence, and affect the community at large. 
Many cases and instances are cited in the prevailing opinion in that 
case in which the legislatures, in various states, have regulated 
the conduct of business of different kinds, all of which have been 
sustained upon the ground that the business was one which af- 
fected public interest, and therefore was amenable to control br 
the public authorities. The question of the power of the state to 
regulate business has been presented in many cases in this state, 
and the case of Munn v. Illinois, supra, has been followed, as lay- 
ing down the true rule under which the exercise of police power 
could be sustained. People v. Budd, 117 N. Y. 1, 22 N. E. 670, 682, 
and cases cited; People v. King, 110 N. Y. 415, 18 N. BE. 245. The 
question of the extent of the police power is considered fully by 
Judge Cooley in his learned work on Constitutional Limitations, and 
he comes to the conclusion that any property or business which 
is effected with the public interest is amenable to the police power 
of the state, and that any business is said to be effected with the 
public interest where either the following of it was not as of right, 
but was permitted by the state as a privilege or franchise, or where 
exclusive privileges are granted in consideration of some special 
return to be made to the public. Cooley, Const. Lim. § 746. It 
is not necessary to pursue the examination of this branch of the 
subject further, because we are satisfied that the conclusions of 
Judge Cooley are fully sustained by principle and authority. <Al- 
though at one time the business of insurance in this state was one 
which might be followed by anybody, and with regard to which 
no restrictions were imposed, yet that for many years has ceased 
to be the case. Not only is that business now regulated by many 
laws, but the pursuing of it is forbidden, except by certain per- 
sons, Who are licensed and authorized for that purpose, and who 
thereby receive from the state a privilege to pursue it apart from 
other persons. Insurance Law, §§ 9, 34, 54. It has been the policy 
of the state, for many years, to regulate and control this business, 
in view of its great extent, the great interests involved in it, and 
the serious damage to the great body of citizens which might re 
sult if the business was entirely without control. The right to 
thus control it can hardly be questioned at this day. For that rea- 
son people exercising the business of insurance in this state are 
clearly within the control of the police power, because, as is said 
in the cases above cited, they have a virtual monopoly of the busi- 
ness, by the grant of the state. The act in question authorizes 
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this corporation to establish a fire patrol, having for its object to 
preserve life and property at and after a fire; and, to enable the 
patrol so organized to act with promptness and efficiency, cer- 
tain powers, almost public in their nature, are given to them. It 
will be seen at once that this patrol may render great service to 
persons authorized to pursue the business of insurance within 
this city, where the powers of the patrol are to be exercised. It 
is a valuable adjunct to this business, and one which might well 
be created by the state as a means of benefit, not only to citizens, 
but to those persons who have contracted to furnish indemnity to 
citizens in case of the destruction of their property by nre. The 
act requires all persons who are engaged in the business of insur- 
ance in the city of New York to render to the corporation organ- 
ized by it a return of the amount of premiums received by them 
during certain months of the year, and authorizes the corporation 
to charge upon all persons engaged in that business such sum as 
may be necessary to pay the expenses of the fire patrol, not ex- 
ceeding 2 per cent. of the amount of the premiums received by 
them. It affixes a penalty for a refusal to make the returns, and 
makes the sum assessed collectible by action. Within the prin- 
ciples laid down above, we think the power of the legislature to 
impose upon persons authorized to issue insurance in this city the 
duty of taking this step to preserve life and property at fires can- 
not be questioned. These persons have the exclusive privilege of 
entering into such contracts. The nature of the contract is one 
which renders it peculiarly proper that they should not only have 
the privilege, but be charged with the duty, of protecting property, 
and life, also, when in danger from conflagrations. We think there 
can be no doubt that this duty may properly be imposed upon them, 
and that they may be required to pay the expenses of it. For these 
reasons the act, in our judgment, is constitutional, and, as it is 
80, it creates a good cause of action; and a complaint brougnt 
under it, if otherwise setting upon the proper facts, does state facts 
sufficient to constitute a cause of action, and is not demurrable. 
For the reasons above given, we think this complaint is good, and 
the judgment overruling the demurrer should be affirmed, with 
costs. 

Judgment affirmed, with costs, with leave to the appellants to 
withdraw the demurrer in 20 days, and answer, on payment of the 
costs in this court and of the costs in the court below. All concur, 


NEW YORK BOARD OF FIRE UNDERWRITERS v. WHIPPLE et al. 
(No. 209.) 


(Supreme Court, Appellate Division, First Department. March 6, 1890.) 


Appeal from special term, New York county. 

Action by the New York Board of Fire Underwriters against Whipple & 

» AS Chief executive officers of the North & South American Lloyds. rom 
Hi ee overruling a demurrer to tbe complaint, defendants appeal, Af- 
rined. 
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Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY and 
O’BRIEN, JJ. 


John T. Fenlon, for appellants, 
John Berry, for respondent. 


PER CURIAM. For the reasons stated In the opinion of Mr. Justice 
RUMSEY in the case of Board v. Whippie (decided herewith) 37 N. Y¥. Supp. 
712, the judgment should be aftirmed, with costs, with leave to the appellants 
to withdraw the demurrer in 20 days, and answer, on payment of the costs 
in this court and of the costs in the court below. 





PEOPLE ex rel. CONNOR v. BROOKFIELD, Commissioner. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


OFFICE AND OFFICER—VETERAN APPOINTEES—DISCHARGE. 

Laws 1894, c. 716, making veteran appointees irremovable from office ex- 
cept for incompetency, dves not prevent a veteran from being discharged 
for incompetency or misconduct without a hearing. People v. Morton, 42 
N. E. 538, 148 N. ¥. 156, followed. 


Appeal from special term. 

Proceedings on the relation of Lawrence Connor against William 
Brookfield, commissioner of public works of the city of New York, 
for a writ of mandamus. From an order directing the issuance 
of a peremptory writ of mandamus to reinstate the relator in the 
position in the department of public works from which he was dis- 
charged on November 2, 1895, the commissioner appeals. Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


William L. Turner, for appellant. 
William M. K. Olcott, for respondent. 


BARRETT, J. This case cannot be distinguished from People 
v. Morton, 148 N. Y. 156, 42 N. E. 538. It was there held that 
chapter 716 of the Laws of 1894, making veteran appointees irre 
movable from office except for incompetency, left it to the removing 
power to determine whether the facts exist which authorize a 
removal. It is claimed that the notice of removal in that case 
specified the ground, while here it does not. There is nothing in 
the opinion which justifies the distinction claimed. The court said 
that “it appeared from the return to his [Fonda’s] application that 
he was discharged for cause, or, as was stated therein, for incom- 
petency and conduct inconsistent with said position.” This also 
appears in the present return. The court also said that the re 
moval there was made for the cause specified in the statute. That 
conclusion, however, was arrived at from the return; not, ap- 
parently, from the language of the notice of removal. It would 
undoubtedly have been better had the formal notice in the present 
case specified the ground of removal. But the material fact is that 
the removal was actually for the cause specified in the statute. 
That is stated distinctly in the return, and cannot be questioned 
In an application of this character. It is impossible to grant a 
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mandamus restoring the relator, when the commissioner of public 
works states under oath that he was discharged “solely for negli- 
gence, incompetency, and conduct not consistent with the position 
held by him.” It is the fact, and not the form of expressing the 
fact, which must govern upon an application for a peremptory man- 
damus to reinstate the removed appointee. 

The order appealed from should be reversed, with costs, aud the 
application denied, with costs. <All concur. 


ROEBER v. NEW YORKER STAATS ZEITUNG. 
(Supreme Court, Appellate Division, First Department, March 6, 1896.) 


APPEAL TO CourT OF APPEALS—WHEN ALLOWED. 
An appeal from the general term to the court of appeals will not be al- 
lowed where the question is one of pleading, which doves not go to the 
merits of the action. 


On motion for reargument. Denied. 

For prior report, see 37 N. Y. Supp. 255. 

Argued before VAN BRUNT, P. J., and RUMSEY, PATTERSON, 
O'BRIEN, and INGRAHAM, JJ. 

Franklyn Pierce, for the motion. 

Joseph C. Levy, opposed. 


PER CURIAM. The cases cited by the appellant are perfectly 
familiar to the court, and the principle therein established was not 
overlooked upon deciding the appeal. A particular clause of the 
answer was demurred to on the ground that it was not sufficient as 
a justification. To sustain the demurrer, it must appear that the 
clause in question was pleaded as a justification, and that the al- 
lecations contained in the clause were not good as a justification. 
We agree with the appellant that it was not good as a justification, 
but we held that the clause in question was not demurrable on that 
ground, because it was not pleaded as a justification. And we 
pointed out that the appellant had mistaken his remedy, in de- 
murring, instead of applying to compel the defendant to make his 
answer more definite and certain by alleging whether or not the 
tlause in question was pleaded as a justification, or in mitigation 
of damages. By the ninth clause of the answer the allegations in 
the eighth clause, which is the one demurred to, are expressly stated 
to be alleged in mitigation of damages, and, as thus pleaded, are 
proper allegations in the answer. We did not overlook the rule, 
which is well settled, that. where the truth of the libel is alleged, 
that will be treated as a defense by way of justification, although 
it is not separately stated as a defense in the answer, or not ex- 
pressly alleged to be a justification. But that only applies to an 
answer that expressly alleges the truth of the libel, and, as this 
clause demurred to failed to allege the truth of the libel, it was not 
@ justification. And as the pleadcr did not expressly state it to be 
4 justification, but did expressly allege the facts in mitigation of 
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damages, we could not assume that it was a plea of juSHTcavon: for 
the purpose of holding it bad as such a plea. 

We do not think we would be justified, in this case, tn allow- 
ing an appeal to the court of appeals. The crowded condition of 
the calendar of that court, and the action of the people in adopting 
the new constitution, have indicated an intention of restricting the 
questions that are to be passed upon by the court to orders or 
judgments which finally dispose of a litigation. This.objection can 
be taken on the trial, and there is nothing presented in the question 
here that would justify us in certifying that there is a question of 
law that should be reviewed by the court of appeals; the only ques- 
tion being one of pleading, which does not go to the merits of the 
action. The motion, therefore, for a reargument, or for leave to go 
to the court of appeals, should be denied, with $10 costs. All con- 
cur. 


SPIES v. MICHELSEN. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


1. PLEADING—CONSTRUCTION ON MoTION TO Dismiss. 

On a motion to dismiss an action on the ground that the complaint does 
not state facts sutficient to constitute a cause of action, as on demurrer, 
the pleading will be held to state all facts that can be implied from the 
allegations by reasonable and fair intendment. 


2. SAME—ACTION BY EXECUTRIX. 

A promise made to an executor to pay a debt due the estate may be em 
forced by the executor, either individually or in his representative ca- 
pacity, and an allegation in a complaint, filed by plaintiff as executrix, 
that, on an accounting between defendant and herself as executrix, defend- 
ant was found indebted to her as executrix, states a good cause of action 
for the recovery of the amount in favor of plaintiff in her representative 
capacity, being by fair intendment a statement of an indebtedness to the 
estate. 


Appeal from common pleas, city and county of New York. 

Action by Amelia L. Spies, as executrix of the will of Francis 
Spies, deceased, against Heinrich Michelsen. From a judgment 
of dismisssal on a trial before a jury, plaintiff appeals. Reversed. 

Argued before VAN BRUNT, P. J.. and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, Ju. 


James Harold Warner, for appellant. 
Ilamilton R. Squier, for respondent. 


INGRAILAM, J. The court dismissed the complaint in this ac- 
tion upon the pleadings, the motion being upon the ground that the 
complaint does not state facts sufficient to constitute a cause of 
action. The court seems to have granted the motion upon the prop- 
osition that counsel who places a cause upon the short-cause calen- 
dar should at least have his complaint explicit, and leave no room 
for doubt xs to its meaning. The only question is as to whether 
or not the complaint alleges a good cause of action in favor of the 
plaintiff against the defendant. The question presented is the 
samme as upon a demurrer to the complaint on the ground that the 
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same does not state facts sufficient to constitute a cause of action. 
Upon such a motion, the complaint will be deemed sufficient when- 
ever the requisite allegations can be fairly stated from all the aver- 
ments, although the statement of them may be argumentative, and 
the pleadings deficient in logical order and in technical language. 
The pleading will be held to state all facts that can be implied 
from the allegations by reasonable and fair intendment, and facts 
so impliedly averred are traversable in the same manner as though 
directly stated. See Sage v. Culver, 147 N. Y. 245, 41 N. E. 513. 

Assuming that the cause was brought by the plaintiff in a rep- 
resentative capacity, as executrix of the estate of Francis Spies, 
deceased, we have to determine whether or not any cause of action 
is alleged in favor of the estate. The action is brought upon the 
ground stated, between the plaintiff as executrix and the defend- 
ant. It seems to be settled that a promise made to an executor to 
pay a debt due to the decedent can be enforced by the executor, 
either individually or in his representative capacity. The case of 
Bingham v. Bank, 41 Hun, 378, affirmed by court of appeals in 112 
N. Y. 661, 19 N. E. 416, is ample authority for that proposition. 
That was an action to recover upon a certificate of deposit, pay- 
able to the order of the plaintiffs as administrators of the estate 
of Moulton, and it was held that plaintiffs were at liberty, there- 
fore, either to bring the action in their own names as individuals, 
or as representatives of the estate. On appeal to the court of ap- 
peals the court say: 


“If, therefore, the plaintiffs are regarded in their different capacities as 
different persons, no other result could be reached. The certificate of deposit, 
when produced upon the trial, bore the general and unrestricted indorsement 
of the payees. It was good, therefore, either as the property of the plain- 
tiffs as individuals, or as administrators, under the letters issued in New 
York. However sued, the money recovered would belong to the estate, and 
whether the description of the person be rejected as surplusage, or retained, 
could in no manner be important.” 


The question is whether the facts stated in this complaint, in- 
cluding those that could be implied from the allegations by rea- 
sonable and fair intendment, allege a cause of action in favor of 
the estate of which the plaintiff is executrix. The material allega- 
tions, after alleging the appointment of plaintiff as executrix. are 
that the testator, before his death, was a merchant doing business 
in New York; that he died on the 21st day of June, 1893; that, on 
or about the Ist day of August, 1893, the plaintiff, as executrix 
aforesaid, and the defendant, Heinrich Michelsen, came to an ac- 
counting; that, at such accounting, defendant was found to be in- 
debted to the plaintiff, as executrix, in the sum of $4,334.33, upon 
an open account for advances, interest, and merchandise, which 
umount defendant promised to pay; and that there is now due 
and owing to the plaintiff, as executrix of the said last will and 
testament, the said sum and interest. It seems to us that this can 
be fairly said to be an allegation that the open account was one 
existing between plaintiff's testator and the defendant at the time 
of the testator’s death, and that the promise that was made to the 
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plaintiff as executrix was a promise to pay the balance of that 
account existing in favor of the plaintiff’s testator against the de 
fendant. The accounting was alleged to be between plaintiff as 
executrix and defendant, that on such accounting the defendant 
was found to be indebted to the plaintiff as executrix, and that 
there is now due and owing to the plaintiff as executrix a suin of 
money. If the centract had been an individual one between the 
plaintiff and the defendant, an accounting would have been between 
the plaintiff individually and defendant, and not between plaintitf 
as executrix and defendant. The fair intendment of this allega- 
tion is, we think, that the account that existed was one that existed 
between the estate of which plaintiff was the representative and 
the defendant, and not an accounting in which the defendant was 
indebted to the plaintiff individually, and that promise, having been 
made upon such an accounting, was a promise to pay to the estate 
which, under the authority above cited, the plaintiff could enforce 
in her representative capacity as against the defendant. 

No question is here presented as to the right of this defendant to 
offset any judgment that he should have, either as against the plain- 
tiff individually, or as against the estate of which plaintiff is the 
representative. There can be no doubt that, had the complaint al- 
leyed that the defendant was indebted to the plaintiff's testator at 
the time of his death, to any amount, upon an open account, and 
that, subsequent to the death, on an accounting as between the 
plaintiff, as executrix, and the defendant, the sum named had beea 
found to be due, which the defendant had promised to pay, the 
plaintiff could have maintained this action in her representative ca- 
pacity; and that, we think, can be said to be fairly alleged in the 
complaint as it stands. 

We think, therefore, that the judgment should be reversed. and 
a new trial ordered, with costs to the appellant to abide the event 
All concur. 


FOSTER v. TANENBAUM. 
(Supreme Court, Appellate Division, First Department. March 6. 1896.) 


1, WiTNESS—Cnross: EXAMINATION. 

It was not an abuse of discretion to restrict the cross-examination of the 

Witness, Where all the questions excluded had been answered several times. 
2. SamME—REDIRECT EXAMINATION, 

A witness, on cross-examination, testified that one S. called on him on 
defendant's behalf, and that he told S. that he was not in the market for 
a certain kind of property; such statement having been drawn out for 
the purpose of affecting the witness’ credibility. Held, that it was iucow- 
petent for plaintiff on redirect examination, to ask the witness whether 
or not he was actually in the market, and to explain why he bad made 
such stutement to S. 

8. TrIaL—EviIpENCE—ORJECTIONS WAIVED. 

After a question by defendant which was not objected to had been an- 
swered, plaintiff moved to strike it out. Defendant objected to an cilfer 
of the court to allow plaintiff! an exception to the question, Whereupon the 
eourt struck the answer out, and tuld defendant that he could ask the 
question ayain, aud the court would udmit it, it having been stricken out 
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merely to allow plaintiff to make a timely objection to the question. De 
fendant excepted to the action of the court, and refused to repeat the 
question. eld, that defendant waived any objection to striking out the 
testimony. 


Appeal from circuit court, New York county. 

Action by Myer Foster against Leon Tanenbaum to recover dam- 
ages for the breach of a contract between plaintiff and defendant, 
whereby defendant agreed that, if plaintiff would inform him of 
certain real estate on Broadway, in the city of New York, that could 
be purchased, and the price of it, and would also procure a lessee 
for such premises when sold, defendant would pay plaintiff one- 
half of any commissions that defendant might earn on procuring a 
purchaser, and on renting the premises to lessees procured by plain- 
til. From a judgment entered on a verdict in favor of plaintiff, 
and from an order denying a motion for a new trial, defendant ap- 
peals. Aftirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
Q’BRIEN, and INGRAHAM, JJ. 


B. F. Einstein, for appellant. 
Philip S. Dean, for respondent. 


INGRAHAM, J. The question in this case was one of fact, sub- 
mitted to the jury upon a charge of the court to which the defend- 
ant raises no objection upon this appeal, and upon which the jury 
rendered a verdict for the plaintiff. The only grounds upon which 
we are asked to reverse this judgment are exceptions by the de- 
fendant to rulings upon questions of evidence. Most of these ob- 
jections related to the limiting by the court of the cross-examina- 
tion by defendant’s counsel of certain witnesses sworn in behalf of 
the plaintiff. We have examined these exceptions, and do not think 
that anv of them require us to reverse the judgment. 

The principal objections and exceptions of the defendant are pre- 
sented upon the cross-examination of Jacob Vogel, a witness called 
by the plaintiff. He testified, on the trial, to an interview between 
the plaintiff and the defendant and himself, when the plaintiff in- 
troduced the witness to the defendant, stating to him: “Here are my 


parties. I am in this. Now TI have done my share. Now I leave — 


you.” Whereupon plaintiff left, and the witness and his brother 
remained, and had a conversation with the defendant which re- 
sulted in the transaction being carried out from which defendant 
realized the commission, half of which plaintiff seeks to recover. 
On cross-examination, the witness was asked about the interview 
that he subsequently had with the defendant, and testified to his 
recollection as to those interviews. He swore that he could not 
Say what the conversation was, exactly, but could give the sub- 
stance of it, which he proceeded to do. This was an interview that 
took place after the transaction had been consummated, and it was 
stated by the defendant’s counsel that he intended to see if he could 
not bring out some conversation between the defendant and the 
Witness to show that the witness had a hostile feeling towards the 
defendant. There was considerable conversation between the court 
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and the defendant’s counsel, in which the court expressly stated to 
defendant’s counsel: “You may prove they had a difficulty; but 
antecedent to that, no.” The counsel for the defendant then asked 
several questions having relation to this interview about which the 
witness had testified upon the cross-examination, the questions be 
ing solely for the purpose of impeaching the witness, and showing 
that he had a bias or prejudice against the defendant. 

It is well settled that the extent of a cross-examination, and the 
method by which it should be conducted, are largely in the discre 
tion of the trial court, and a court, on appeal, has no right to re 
view that discretion, unless it has been abused. In this case the 
witness was asked the details of this conversation, and had given 
them, so far as he remembered, at the request of the defendant’s coun- 
sel; and we think it was withinthe discretion of the trial court to 
restrict the defendant’s counsel, in his examination of the witness, 
as to what took place at those interviews. As before stated, the 
witness had stated his recollection of what took place at the inter- 
views in question; and, after these questions were excluded, he 
was again allowed to answer the question as to whether he had a 
conversation with defendant in which the defendant charged the 
witness with having made misrepresentations, at the time he en- 
tered into the lease, concerning the amount that he was worth, to 
which the witness stated he did not remember ever having had a 
conversation with him in regard to making a misstatement, or any- 
thing of the sort. And the witness also said that he did not re 
member that the defendant said to him that he had made a mis- 
statement concerning what he was worth. All of these questions 
that had been excluded appear to have been answered several 
times, and a consideration of the whole testimony, with the ques- 
tions excluded, satisfies us that there was no abuse of the discretion 
vested in the court regulating the cross-examination of the witness. 

There was also an objection to a question asked Mr. Louis Vogel, 
another witness called on behalf of the plaintiff: “Were vou then 
in the market?” This question was asked, on redirect examination, 
by plaintiff's counsel; and on cross-examination the witness had 
testified that a Mr. Strauss called on him on behalf of the defend- 
ant, and that he (the witness) had told Strauss that he was not in 
the market. It was entirely incompetent for the plaintiff, on re 
direct examination, to ask whether or not he was actually in the 
market for a place on Broadway between Thirty-Third and Thirty- 
Fourth streets at that time, and to explain why he had made the 
statement to Strauss, the statement having been drawn out on 
cross-examination by defendant's counsel for the purpose of atfect- 
ing the credibility of the witness. 

We do not think that the exception by the defendant to the strik- 
ing out of certain questions and answers by the court is available. 
After the question was answered,the counsel for the plaintiff moved 
to strike it out, he not having objected to the question. The court 
offered to allow the plaintiff an exception to the question, and to 
allow the answer to stand, and to that counsel for the defendant 
objected, whereupon the court struck the answer out, notifying the 
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defendant’s counsel that he could ask the question again, and the 
court would admit it, it having been stricken out merely for the 
purpose of allowing the plaintiff to make a timely objection to the 
question. To that the counsel for the defendant excepted, and re- 
fused to repeat the question. This was a mere matter of procedure 
upon the trial, and was within the power of the court; and the de- 
fendant, having refused to ask the question again, waived any ob- 
jection to striking the testimony out as it stood. The court ex- 
pressiy stated to the counsel for the defendant that he could ask the 
question again, and that the court would allow it; and the defend- 
ant, having refused to avail himself of this permission, cannot now 
urge his objection or exception to the striking out of the testimony. 
The testimony was not very material, and we cannot see that it 
would have had any effect upon the verdict if it had been allowed 
to stand. 

We have examined the other objections to the testimony, and 
think that none of them are material, or call for any extended exami- 
nation. No error has been called to our attention, by the defend- 
ant, of sufficient importance to justify us in reversing the judg- 
ment. We think, therefore, the judgment should be aflirmed, with 
costs. All concur. 


GAMACHO vy. HAMILTON BANK-NOTE & ENGRAVING CO. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


1. Conrorations—ContTRACTS—AUTHORITY OF OFFICERS—PRESUMPTIONS. 

There ig no presuiuption of law that the general manager of a corpora- 
tion, who is charged with the admiuistration of the current business, has 
authority to bind the company by a special contract of employment for a 
period of three years. 

2, SamE—APPARENT AUTHORITY. 

The fact that the general manager of a corporation is in the habit of 
employing for indefinite periods ordinary servants, subject to discharge at 
Will. is insufficient to show apparent authority to make a special contract 
of employment for three years. 

8. SaweE—RatiFICATION—KNOWLEDGE OF EMPLOYMENT. 

Mere kuowledge by a corporation that a person is in its employ will not 
ratify the terms of a written contract for his employment, made by one of 
the ofticers without authority. 

4, Same—Corporate ReEcorps. 

The copying of the letters constituting such contract into the company's 
letter book is not a ratification, if it was done by the direction of the of- 
ficer who made the contract, and no knowledge thereof was brought home 
to other officers. 


Appeal from circuit court, New York county. 

Action by Simon B. Gamacho against the Hamilton Bank-Note & 
Engraving Company to recover on a contract for services. From 
a judgment dismissing the complaint, plaintiff appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER. 
SON, O'BRIEN, and INGRAHAM, JJ. 


Eustace Conway, for appellant. 
William L. Turner, for respondent. 
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PATTERSON, J. In the complaint in this action it was alleged 
that the plaintiff and the defendant corporation, on the 17th day of 
June, “1893, entered into a contract in writing, by which the former 
was employed to render services to the latter for a period of three 
years from the date mentioned, and upon a sliding scale of compensa- 
tion, viz. that for the first three months being at the rate of $2,000), 
and an increase at fixed periods in an agreed ratio, so that for the 
last year’s services the compensation would be at the rate of $4,$40. 
The writings claimed to contain the terms of this contract consist, as 
set forth in the complaint, of two letters, one of which is signed by 
the plaintiff, and directed to Charles E. Gray, as vice president and 
general manager of the defendant. This letter is in the following 
words: 

“I beg to state herein my understanding of the agreement made between 
your company and,myself, which understanding please contirm. I am to eu- 
ter into the service of your company for the term of three years from tbe 
19th day of June, 1893, with such an official title as you may hereafter des 
ignate, to advance said company’s interests, to assist you in the conduct of 
its business, and to sell the goods manufactured by it either at home or 
abroad to the full extent of my ability.” 

Then follows the statement as to salary. In answer to this, Gray, 
signing as vice president and manager, wrote to the plaintitf under 
the same date as follows: 


“T am in receipt of your favor of to-day, in which you name the understand- 
ing of the agreement made between this company and you for the period of 
three years, which understanding I hereby contirm, and bind this company 
to carry out.” 


The plaintiff then proceeds to state that on the 9th day of Septem- 
ber, 1893, he demanded payment of a month's salary under the said 
contract, and that on the 19th of October, 1893, he demanded pay- 
ment of another month’s salary under the contract. The action was 
brought to recover on such two causes of action. The answer is sub- 
stantially a general denial of lability. When the case came on for 
trial, the counsel for the plaintiff offered in evidence the two letters 
which were set forth in the complaint, and which are above referred 
to, and they were rejected by the court on the ground that no au- 
thority was shown on the part of Mr. Gray to enter into the con- 
tract, and that there was no evidence suflicient to establish a ratiti- 
cation of the plaintiff's employment; and thereupon, for lack of any 
evidence to support the plaintiff's case, the complaint was dis- 
missed, to which ruling the plaintiff duly excepted, and that ruling 
is now the only subject for review which upon this record comes 
properly before us. 

It is conceded that there is nothing appearing in the case to show 
that Mr. Gray had, by virtue of any powers conferred upon him 
by the by-laws of the corporation, or by the express delegation of 
the directors, the ability to make a contract vinding upon the cor- 
poration of the character of that in suit. But it is claimed by the 
plaintiff that, in making his arrangement with Gray, he was enti- 
tled to rely upon the apparent authority which he exercised as gen- 
eral manager, and upon the assumption that, as general manager, 
it was within his province to make this contract of employment. 
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In the absence of proof of what exact authority belongs to a person 
descriptively styled a “general manager,” there is no rule by which 
a court can be guided in determining what the powers of such an 
official really are, except such as the evidence in a particular case 
may furnish of what the person has done in the general cours: of 
the business of the corporation. That the words “general manager” 
would import that the person bearing that title is a general ex- 
ecutive officer for all the ordinary business of the corporation is 
all that may properly be inferred; and this would justify, in con- 
nection with proof of acts done, a conclusion that all ordinary con- 
tracts made by such an official are authorized by the corporation. 
But no presumption of law can be indulged in that, because a per- 
son acts as such a manager, he has the power to bind his principal 
to contracts of an extraordinary nature, aud of such a character as 
would involve the corporation in enormous obligations and for long 
periods of time. If a general manager, simply by virtue of his be- 
ing charged with the ordinary conduct of the business, would have 
the right to bind his principal to a contract for services for three 
years, involving the obligation to pay thousands of dollars of salary 
to an employé, why may not that power extend indefinitely, so that 
he may make contracts for all emplovés for indefinite periods, and 
thus assume to himself a power which it cannot be supposed was 
ever intended to be lodged in him? That this position of the plain- 
tif was an important one, and outside of the usual contracts of 
employment, is apparent from the fact that not only is the compen- 
sation larger in amount, and the period a long one, but it seems 
that it was regarded by the plaintiff of so much consequence that it 
was to be dignified with an official title, for which even a stipulation 
was made. 

The cases referred to by the counsel for the appellant, concern- 
ing the holding out of an agent to a party dealing with him in good 
faith, require no consideration. The doctrine they announce is 
not to be disputed. It is a question of fact, though, whether Gray 
was acting within the scope of an apparent authority when he un- 
dertook to bind the defendant by this contract. 

It therefore remains to be ascertained whether or not, acting as 
manager, Mr. Gray performed such duties or made such contracts 
as would justify this plaintiff in relying upon an apparent author- 
ity; that is to say, an authority derived from acts of the agent, 
recognized by the principal, and which therefore may be presumed 
to be within the authority conferred upon the agent. Upon this 
subject we have no evidence whatever except the testimony given 
by the plaintiff himself. He states that Mr. Gray was in the habit 
of employing and discharging employés; but there is nothing 
whatever to show that any of the employés thus hired or dischar ced 
by Mr. Gray were more than ordinary servants of the company 
employed for short periods; and there is nothing to show that Mr. 
Gray ever made any contract with any employé for any fixed period 
of time, or involving any other than a temporary employment, sub- 
ject to discharge at the volition of the agent or gencral manager, 
or of other officers of the corporation. That testimony is utter ly 
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insufficient to lay the foundation for an inference that the general 
manager possessed an authority to make so extensive and unusual 
a contract as that which is set up by this plaintiff. 

It is also claimed on the part of the plaintiff that although there 
may have been an absence of original authority, still there was a 
ratification of the act of Mr. Gray in making the contract counted 
upon in the complaint. Of course, if this contention is well founded, 
the right of recovery would be as absolute as if an original bind- 
ing contract had been proven. But here we find that the evidence 
completely fails to establish the ratification. Certainly, it is not 
to be deduced from any relation to the subject of Mr. Seebeck, who 
was president of the company at the time the letters were written. 
The plaintiff testifies that Mr. Seebeck was in and out, and saw 
him rendering services. The mere fact that such services were ren- 
dered would not put the defendant upon inquiry as to the exist- 
ence of a contract in writing. Nor is it a ratification of any terms 
or conditions of any employment which might have been made 
without due authority. Harrington v. Bank, 1 Thomp. & C. 36L 
But it is obvious from the plaintiff's own testimony that Mr. See- 
beck was not aware of the facts connected with the employment, 
and there can be no ratification without knowledge of the facts. 
The plaintiff testifies that at a certain interview, had just before his 
discharge, Mr. Schaeffer and Mr. Seebeck were present. He says: 

“I told both of these gentlemen the circumstances of having come into the 
company’s employ, and showed them the press-copy letter and his [Mr. Gray’s] 


answer, at which they expressed great surprise, and Mr. Seebeck some indig- 
nation, and some commiseration for me.” 


The mere copying of letters into the letter book of the defendant 
corporation does not constitute a ratification if that were directed 
by Mr. Gray, and no knowledge brought home to other officers of 
the company. The copying of letters into letter books would have 
no more significance than Gray’s signing his name to the original 
letter. 

We are of opinion that, upon the whole case, the court was right 
in rejecting the evidence of the two letters alleged to have consti- 
tuted the contract, and upon these grounds: First. That it is not 
to be inferred as matter of law that an agent who was a mere gen- 
eral manager of a business, by which term is meant one charged 
with the executive administration of the current business of the 
corporation, has the authority to bind his principal to any contract 
to run for a series of years, in the absence of proof of authority to 
make such a contract. Second. That while such an authority may 
be inferred from evidence of acts of the general manager, known to 
and acquiesced in by the officers of the corporation, yet the proof 
in this case is wanting in that element, and there is no proof of 
such acts as would have justified the plaintiff in relying upon an 
apparent authority to make the contract on which this action is 
brought. Third. That there is no proof of ratification with knowl- 
edge of the contract. 

The plaintiff having sued on the contract, and not upon a quan- 
tum meruit, and the etfect of a judgment in his favor being te 
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make a binding adjudication, entitling him to recover for subse- 
quent breaches, the judgment must be affirmed, with costs. All 
eoncur. 


WINTHROP et al. v. WELLING et al. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


EASEMENTS—MORTGAGE OF SERVIENT ESTATE—FORECLOSURE—SURPLUS. 

The grant of an easement in land subject to a mortgage vests in the 
owner of the dominant estate an interest in land in the servient estate en- 
titling such owner to such a proportion of any surplus realized by fore- 
closure of the mortgage as the value of the easement bore to the value of 
the whole servient estate. O’Brien and Patterson, JJ., dissenting. 


Appeal from special term, New York county. 

Action by Robert Dudley Winthrop and others, as executors, 
against Urania P. Welling and others, to foreclose a mortgage. A 
surplus of $4,019.69 was realized by the foreclosure sale decreed. 
Mary L. Barbey, a defendant, as owner of the equity, commenced 
proceedings for the surplus, in which defendant Mary O. Maxwell 
filed a claim thereto as owner of an easement in the land subject to 
the mortgage. From an order awarding the entire surplus to 
Mary L. Barbey, Mary O. Maxwell appeals. Reversed. 


The mortgaged premises were owned in December, 1891, by the defendant 
Welling, subject to the mortgage just foreclosed. The adjoining lot to the 
west was owned by one Woolley. Woolley and Welling entered into a writ- 
ten agreement under seal, which was recorded, whereby Woolley agreed that 
a certain portion of his lot should forever remain unbuilt upon, and Welling 
made a similar agreement with reference to an adjoining portion of her lot; 
the express purpose being to preserve light aud ventilation for the rear of 
both houses. The claimant, Barbey, became the owner of the equity of re- 
demption of the Welling bouse, expressly subject to this agreement. The 
defendant Maxwell has succeeded to the ownership of the Woolley premises, 
subject to this agreement. The defendant Maxwell claimed before the referee 
that she was entitled to the surplus, and offered to show the value of ber in- 
terest in the mortgaged premises. The testimony was excluded under objec- 
tion, the referee holding that her claim could not be considered. The court 
at special term confirmed the report of the referee. 


Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER. 
SON, O’BRIEN, and INGRAHAM, JJ. 


Edward E. Sprague, for appellant. 
Daly, Hoyt & Mason, for respondent. 


INGRAHAM, J. The appellant and respondent were the own- 
ers of adjacent premises between Seventy-Fourth and Seventy-Fifth 
streets, Fifth and Madison avenues, in the city of New York. By 
an agreement that had been executed by former owners of these 
two properties, an irregular strip of Jand upon the rear of the said 
lots was always to remain unbuilt upon, it being expressly pro- 
vided that this covenant should run with the land, and should bind 
the heirs and assigns of the parties to such agreement. It was 
not disputed but that the effect of this agreement was to give to 
the land of each of the parties to it an easement in the land included 
within the strip described belonging to the other party to the agree- 
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ment. Thus the strip of land described in the agreement that be- 
longed to the party of the first part would be subject to an ease- 
ment appurtenant to the property of the party of the second part, 
and the strip of land described in the agreement belonging to the 
party of the second part would be subject to an easement appurte- 
nant to the property of the party of the first part. The property 
of the party of the first part to this agreement was subject to a 
mortgage at the time the agreement was executed, which was supe- 
rior to the easement granted by the agreement in question. But 
by this agreement an interest in the real estate therein described 
as belonging to the party of the first part was conveyed to and 
vested in the party of the second part, subject to such mortgage.- 
That mortgage was foreclosed, and the property sold under a de 
cree in the action brought to foreclose it, from which sale there re- 
sulted a surplus of $4,019.69; and in surplus money proceedings the 
whole of that surplus was awarded to the respondent, on the 
ground that the appellant, as the owner of the land to which the 
easement in question was appurtenant, had no interest in the land 
which would entitle her to an award of any portion of such surplus 
money. That position, I think, was erroneous. The referee sceins 
to proceed upon the theory that, as the appellant had no lien upon 
the property that could be enforced, she was not entitled to any 
of this surplus money. It is clear that she had no lien. Her right 
does not depend upon the existence of a lien, but upon an interest 
in the property itself which was appurtenant to the land that she 
owned that was adjoining. The easement was appurtenant to the 
property owned by the appellant, and the property owned by the re 
spondent was subject to that easement. The property of the ap- 
pellant was an interest in the land of the respondent, the land of 
the appellant being the dominant estate, and the land of the re 
spondent being the servient estate. The appellant thus became 
an owner of an interest in the land itself. It is true that such in- 
terest was subject to the mortgage foreclosed; but, subject to such 
mortgage, it existed as such an interest in the servient estate as 
would a tenancy by an inchoate right of dower, a tenancy by the 
curtesy, or any other interest in the estate itself. Upon the fore 
closure of the mortgage, such easement having been destroved by 
the conveyance of the referee, the surplus money would represent 
the estate in the land, which would include the interest or owner- 
ship of both the dominant and servient estates. A lien may be 
created by parol, but an easement is an interest in land, and a 
parol contract creating it is void under the statute of frauds. Wise- 
man vy. Lucksinger, 84 N. Y. 37. This sum of $4,019.69 thus stood 
as the value of the land covered by the mortgage, subject to the 
mortgage, and, it being in court, it was to be distributed by the court 
to those having liens upon such land, and, upon the extinguishment 
of all liens, to the owners of the land itself. And this appellant, as 
the owner of an interest in the land, was entitled to that proportion 
of the surplus money that her interest in the land bore to the whole 
fee of the land. The object and purpose of the foreclosure suit was 
the distribution of the fund arising upon the sale; and the rights 
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and equities of the defendants who were lienors or claimants of the 
equity of redemption were before the court. Bergen v. Carman, 79 
N. Y. 159. The appellant was made a party defendant because she 
had such an interest in the land as that the sale of the land by the 
referee in the foreclosure suit would convey her interest in the land 
to the purchaser; and such conveyance did convey her interest in 
the land, and such interest as she had vested in the grantee in the 
referee's deed. She was entitled, therefore, to such proportion of 
the surplus money as would represent her interest in the estate thus 
granted by the referee; and it was the duty of the referee to have 
ascertained just what that interest was, and just what proportion 
it bore to the whole estate. 

The easement of the appellant, however, was not an interest in 
all of the property conveyed by the referee. It was merely an 
casement affecting the property described as the space of land 
which should always remain unbuilt upon, belonging to the party 
of the second part in the agreement creating the easement, being 
a piece of land 38 feet and 9'/2 inches in length, 5 feet in breadth 
upon the center line of the block, and 7 feet and 7/100 of an inch in 
breadth upon the southerly side of said strip. The appellant had 
no interest in the remainder of the land covered by the mortgage, 
and was not entitled to any of the proceeds of such land. It was 
the duty of the referee. therefore, to have ascertained the propor- 
tion that this strip of land bore to the whole property mortgaged, 
and then to have apportioned the surplus money in the same pro- 
portion, and to have distributed the proportion of the surplus money 
standing in place of such strip of land between the appellant and 
the respondent, giving to the appellant the value of her easement 
in this strip of land, and to the respondent the balance of the 
amount of the surplus money apportioned to this strip of land. 

The interest that these two parties held in this surplus money 
that was the proceeds of the sale of this strip of land bears a close 
resemblance to that of the owner of the fee of land subject to an 
easement where the land has been taken under the right of emi- 
nent domain; and in such a case it is settled that the amount 
awarded for the value of the land stands in the place of the land, 
and is to be divided among those owning the land, and a person 
owning an easement in such a strip of land is entitled to a substan- 
tial amount of such award. In re Eleventh Ave. 81 N. Y. 446. 
Such an award was there apportioned between the owner of the 
dominant and the owner of the servient estate, the court saving: 


“But the commissioners having, under the direction of the conrt. awarded 
substantial aud just compensation for the rights and interests of all parties 
interested in the land, and having treated them as subject to no public rights, 
the aggregate of this compensation must represent the entire value of the 
land taken; and there seem to be no means of equitably adjusting the rights 
of the parties except by pursuing the course adopted by the learned referee, — 
of treating all these rights and interests as having been taken by the city. and 
apportioning the awards among the several parties in whom these rights and 
interests were vested.” 


‘That is, I think, what should be done in this case. The referee’s 
deed having conveyed the interest of this appellant, the surplus 
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money stands in the place of the whole property, subject to the 
mortgage. In that case a distribution of one-fourth of the award 
to the servient estate and three-fourths to the dominant estate was 
sustained. Under this rule it may be extremely doubtful as to 
whether the appellant would be entitled to a very large award, as 
it would seem that the proportion of the surplus money that should 
be awarded to this strip of ground would be comparatively small, 
and the award would be limited to the value of the easement in 
each strip. The appellant, however, is entitled to have that amount 
determined, and for that purpose the order should be reversed. 
and the case sent back to the referee to ascertain the interest of 
the appellant in this award, applying the principles above stated. 
Ten dollars costs and the disbursements of this appeal to the appel- 
lant to abide the final result of the proceeding. 


VAN BRUNT, P. J., and WILLIAMS, J., concur. 


O’BRIEN, J. This court is not now directly concerned with the 
question as to the extent or amount of Mrs. Maxwell’s interest in 
the fund. She does not claim to be interested in the whole prem- 
ises, but only to that part over which she had an easement. But, 
if she had any interest in that part, her offer to prove the value of 
such interest should have been entertained; and the question upon 
this appeal arises out of the ruling by the referee in excluding evi- 
dence of the value of appellant’s interest in the premises, and in 
refusing to consider her claim to the surplus moneys. This surplus 
arose by foreclosure of the mortgage, and the premises had beer 
converted into money, the whole of which has been awarded te 
Mrs. Barbey as the owner of the equity of redemption. The ap- 
pellant contends that this award was illegal, the contention being 
that this sale under foreclosure, as between the parties to this ap- 
peal, was, in effect, a sale of an interest in real estate belonging te 
the appellant, for which she should receive compensation out of 
the surplus. The referee refused to recognize this claim, basing 
his ruling upon the ground that the appellant had no lien upon the 
premises. While this conclusion is right, it does not dispose of the 
appellant’s contention, because she was not advancing it as a lienor, 
but was insisting that she had an interest in the land which was 
sold, out of which the surplus arose, and that of this surplus she 
should receive an amount commensurate with her interest. The 
question, therefore, narrows down to this: Did the appellant, by 
virtue of the agreement, acquire such an interest in the property 
foreclosed as entitled her to receive any of the proceeds resulting 
from a sale and the creation of a surplus after the payment of the 
mortgage? It must be conceded that the appellant had, by vir 
tue of the agreement of December, 1891, an easement in the mort- 
gaged property, Mrs. Barbey’s predecessor in the title having con- 
veyed by such agreement to Mrs. Maxwell’s predecessor in title, for 
a valuable consideration, an easement in the premises, subject, how- 
ever. to an outstanding mortgage. The agreement creating the 
easement by its terms does not grant any part of the fee, but re 
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serves a certain space in the rear of each lot for light and air, 
which agreement, being subsequent to the mortgage, was cut off 
by the foreclosure and sale; and thereby both Mrs. Barbey and 
Mrs. Maxwell have lost their rights in the respective lands of the 
other party, and Mrs. Maxwell now holds her lot free and clear of 
any easement in favor of what was formerly Mrs. Barbey's lot. 
Prior to such foreclosure, Mrs. Maxwell could compel the person 
owning the adjoining premises to respect the easement, either by a 
suit in equity restraining the breach of the covenant, or by an ac- 
tion for damages in case the covenant should be broken. But she 
claims more, and that, by reason of her rights having been cut off 
by the foreclosure of the mortgage, to which they were necessarily 
subject, she now occupies a better position than the one she had 
before, and is to be treated as if she had been a joint owner of the 
fee. We fail to see how she can maintain this position as joint 
owner in the whole or part of the premises, in the absence of any 
conveyance to her of any portion of the land in question, or of any 
agreement which creates a right or title in and to any portion of 
the land itself. As stated, what she acquired was an easement; 
and that such easement is property, and, in a certain sense, an in- 
terest in the Jand, must be conceded; but it is not such an interest 
in land as can be carved out and sold and conveyed, nor is it an 
incumbrance enforceable against land. The owner of the premises 
to which it is appurtenant has no estate in or control over the 
servient property. The very essence of the easement created, and 
the terms of the agreement, show this. It is an accommodation, 
convenience, service, or privilege one man enjoys in the land of an- 
other. Here it is a simple negative easement, prohibiting the 
owner of the servient estate from using his land as he might have 
done but for the agreement, and the owner of the dominant land 
cannot enter nor exercise any power or dominion over it. What 
was covered by the mortgage, which was prior and superior to this 
agreement, was all the land of the mortgagor, the surplus money 
representing that land for the purpose of paving incumbrances and 
liens, and, after they are paid, it belongs to the owner of the equity 
of redemption. | 

The theory of the claimant, Maxwell, is that she has some right 
in the land that is transferred to the surplus fund upon a supposed 
analogy between her case and that of an award for private prop- 
erty taken for public use, where the easements of abutting owners 
are compensated for. The analogy, however, does not hold good, 
for that is done under statutory proceedings, and the compensation 
for taking the easements is made directly through such proceed- 
Ings, and as a necessary part thereof. In re Eleventh Ave., 81 N, 
Y. 447. In the case cited, which was a proceeding to acquire lands 
for streets in the city of New York, an award was made for the full 
value of the land to unknown owners, and it was therein held that 
the owner of the fee was not entitled to the whole award; that, 
Where a perpetual easement in the land is vested in another person, 
the latter is entitled to the value of his easement. Nor is the ap- 
pellant’s interest to be likened to the claim of a lessee in possession 
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under a covenant for quiet enjoyment, as will be seen by reference 
to the principle controlling in cases of that kind, and clearly enun- 
ciated in the case of Clarkson v. Skidmore, 46 N. Y. 308, where the 
opinion was written by the same learned judge who delivered the 
opinion of the court in Re Eleventh Ave., supra. In Clarkson v. 
Skidmore, a lessee for years of mortgaged premises held under a 
lease containing a covenant of quiet enjoyment, upon foreclosure 
and sale under the mortgage, was held to be entitled to receive ont 
of the surplus moneys the value of the use of the premises for the 
remainder of his term; and it will be seen by a perusal of the opin- 
ion that it was expressly put upon the ground that the lessor “had 
granted the term and covenanted for the quiet enjoyment during 
that term. He was therefore bound to protect the estate of his 
lessee against those claims.” And “the surplus moneys in contro 
versy belonged to the parties who had estates or interests in the 
land sold which were cut off by the sale. The real estate having 
been converted into money, several parties were entitled to be paid 
out of the fund the equivalent of their respective interests, in the 
order of their priorities as between each other.” The distinction 
we have sought to point out, that the award to the lessee in such 
case was in accordance with the covenants existing between the les- 
sor and lessee, and the equities resulting therefrom, is clearly 
pointed out in Burr v. Stenton, 43 N. Y. 466, wherein the importance 
of the presence or absence of the covenant is emphasized. In the 
latter case the lessor, at the time of giving the lease, had no title 
in the land, and entered into no covenant, express or implied, for 
quiet enjoyment, except against his own acts; and, though he sub- 
sequently acquired title, it was held that this did not inure to the 
lessee by virtue of the lease, but that the latter held the premises 
as against the lessor by virtue of the lessor’s personal covenant. 
which operates by way of estoppel only to prevent his interfer- 
ence with the lessee’s possession, and in no way binds him to pro- 
tect the lessee against the foreclosure of previous liens upon the 
property, and that, consequently, a mortgage upon the premises 
having been foreclosed, and a surplus arising, it was held that. as 
between them, the lessor was entitled to the whole, the lessee hav- 
ing no right to any portion thereof. As said in the opinion: 

“It is therefore entirely clear that the appellant [lessee] had no remedy 
against the respondent for the recovering of damages by reason of the failure 
of the title of both by sale of the premises upon a foreclosure of the mortyage. 
How, then, has he any equitable lien upen the surplus arising upon such sale 
for any such compensation? If he has, the singular case is presented where 
the lessee can obtain compensation when there was a surplus upon sale by 
virtue of a prior incumbrance, when he would have no valid claim in case the 
ineumbrance exhausted the entire proceeds. This is sought to be sustained 
upon the ground that the estate of the lessee in the land has been sold, and 
to work out an equity in his favor, for the reason that the value of his estate 
so Sold has gone to increase the surplus arising upon the sale, and that, there 
fore, he has an equitable claim to indemnity for the value of his estate out of 
the surplus. * * * When the title of the lessor is destroyed or overthrown. 
it is equally obvious that all titles derived from him by lease fall with it. 
* * * That title was subject to the lien of the mortgage, and lable to be 
destroved by its foreclosure,—a fact which actually occurred. Upon its ae- 
currence and sale of the premises by virtue thereof, the estate both of the les- 
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sor and lessee terminated. It is absurd to say that the estate of the lessee 
for the unexpired term specified in the lease was sold, for the reason that all 
the estate he ever had therein was defeasible upon and defeated by the sale 
upon the foreclosure of the mortgage, This left himn to his remedy upon the 
covenants in bis lease, if any.” . 


And to the suggestion that the lessor should have paid off the 
mortgave, and thus protected the title of the lessee, the answer is 
furnished by the statement that “this he [the lessee] could have 
done by paving the amount to the holder of the incumbrance, and 
taking an assignment thereof to himself.” 

We think that this case, in principle, is applicable upon the facts 
here appearing. The easement which the appellant acquired was 
Subject to the mortgage which has been foreclosed. This right was, 
at best, but a defeasible interest in the property. The effect of the 
foreclosure was to vest in the purchaser the entire interest in the 
estate of the mortyagor and the mortgagee as of the date of the 
mortgage, and unaffected by subsequent incumbrances and convey- 
ances by the mortgagor. Kector, ete, v. Mack, 93 N. Y. 488. In 
that case, as in this, an easement was created subject to a mort- 
gage, and the property was conveyed subject to the mortgage, but 
without any liability on the part of the person who took the con- 
veyance to pay the same; and, although the latter purchased on 
the foreclosure, it was held that she owed no duty to the plaintiff 
or mortgagee requiring her to pay off the mortgage, and so there 
was no equity preventing her from asserting her title; and it was 
therein said that the plaintiff, to save its easement, should have ap- 
peared in the foreclosure suit, and, by offering to bid the full 
amount of the mortgage debt and the costs upon the sale, subject 
to the easement, should have asked to have the judgment modified 
so as to direct such a sale. So here, what was created was an 
easement for the mutual benefit of the owners of the two lots that 
adjoined each other, and such an easement as neither could deprive 
the other of the use of, but which they have both lost, not by the 
act of the other, but by the foreclosure and sale of the mortgage 
Which was in existence at the time the agreement was entered into, 
and to which the agreement was necessarily subject. Whatever 
night Mrs. Maxwell may have had under it to have the space agreed 
upon on the adjoining lot kept open. which a court of equity would 
enforce, it was one which could be enforced only while Mrs. Welling 
or her grantee remained the owner of the lot; and when the lot 
Was sold under the foreclosure of the prior mortgage, and the own- 
ership passed to another person, all rights that either had under it 
were extinguished. <All that it was in the power of Mrs. Barbey's 
grantor to give to Mrs. Maxwell’s grantor (the lot being mortgaved) 
was the right to enjoy the space agreed upon as long as it was in 
her power to give it, which she carried out when she sold the lot 
by granting it subject to the easement. This was all that she 
could give, and all that Mrs. Maxwell's grantor could receive, and 
they both had and enjoyed all that they were entitled to under the 
agreement. We fail to see, therefore, what foundation there can 
be for the claim of Mrs. Maxwell against Mrs. Barbey, or what 
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kind of action she could maintain upon such a state of facts, either 
legal or equitable. As against the purchaser upon the foreclosure, 
no equitable action would lie to restrain the use of the land pur- 
chased in any way that the latter might see fit to use it; and, if 
the land had sold for just the amount of the mortgage, we do not 
see that there would have resulted to Mrs. Maxwell, as against Mrs. 
Barbey, any action at law for damages, because the injury was not 
one sustained by the wrongful act of another, nor was it an injury 
that was covenanted against by Mrs. Barbey or her grantors, nor 
was the loss of the use and enjoyment of this space brought about 
by any wrongful act of Mrs. Barbey’s, but was the result of an act 
the possibility of the happening of which Mrs. Maxwell’s grantor 
knew when he made his agreement, the agreement being necessa- 
rily subject to the mortgage, and no claim being made that there 
was any statement, misrepresentation, or wrongful act in respect to 
the existence of such mortgage. 

It therefore narrows down to this: That while, in one sense, 
Mrs. Maxwell acquired an interest in the land of Mrs. Barbey by 
reason of the easement created, this did not constitute her a joint 
owner or tenant in common, nor confer upon her any estate in the 
fee of the land. It was created by an agreement containing no per- 
sonal covenants which would give any right to damages, and was a 
defeasible interest, because expressly subject to the mortgage. The 
effect of the foreclosure, therefore, must be regarded as within the 
contemplation of all the parties to the agreement, which, by de 
stroying the easement that Mrs. Maxwell had, equally took away 
and destroyed the mutual easement given in the property of Mrs. 
Maxwell. Upon the ground, therefore, that the appellant had no 
such interest in the land as entitled her to be compensated out of 
the surplus, the order appealed from should be affirmed, with costs. 


PATTERSON, J., eoncurs. 


CAHILL v. HEUSER et al. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


1. BUILDING CONTRACT—StBSTANTIAL PERFORMANCE—WHAT CONSTITUTES. 
Plaintiff agreed to build the foundations of three houses for $480; that 

the bottom stone should be laid according to the usual building regulations; 
and that the cesspools should be cemented throughout. The bottom stone 
was not of the size called for, nor in accordance with usual building regu- 
lations; and plaintiff used dry mason work in the cesspools, instead of 
cement. Defendant had to spend $30 in cementing the bottom of the cess- 
pools, and then the building department refused to pass them, unless they 
were rebuilt, which would cost $9U. J/eld, that there was not a substan 
tial compliance with the contract. 

2. SAME—FAILURE TO PERFORM—WAIVER. 

Plaintiff contracted to build the foundations for three houses for $489, 
but failed to perform the contract fn material particulars. Before plain- 
tiff had done the work, defendant gave him $200, on the representation 
that one of plaintift’s men was in pressing need of money. Defendant 
afterwards made a secoud payment on plaintiff's representations that the 
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work was all done, and on his giving a bond that the walls would last; 
but defendant had not accepted the work or promised to pay therefor with 
knowledge of the facts. //dd, that there was no waiver of the failure of 
plaintiff? to perform the contract. 


Appeal from court of common pleas, special term. 

Action by Thomas Cahill against Katherine Heuser and William 
G. Mulligan to foreclose a mechanic's lien. From a judgment en- 
tered on a decision of the court in favor of plaintiff, defendants ap- 
peal. Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


Henry A. Forster, for appellants. 
John E. Eustis, for respondent. 


BARRETT, J. This is an action to foreclose a mechanic's lien. 
The plaintiff, Cahill, made an agreement with the defendant Mul- 
ligan to build the foundations of three houses on lots belonging to 
the defendant Heuser. The contract price was $480. Cahill agreed 
that the bottom stone should be laid according to the usual build- 
ing regulations. He also agreed that the cesspools should be six 
fect square and eight feet deep, and that they should be cemented 
throughout, and covered with a brick arch. The evidence is all 
one way that the contract was not performed with regard to these 
two essential matters. The plaintiff admitted that the bottom 
stone which he laid was not in accordance with the usual building 
regulations. It was not of the size called for, nor was it laid as 
provided by law. He also conceded that the cesspools were not 
constructed as required by the contract. He sought to evade the 
consequences of these defaults by attempting to show Mulligan’s 
acquiescence. The evidence, however, was insufficient to establish 
acquiescence. As to the bottom stone, he made no pretense of com- 
pliance with the precise terms of his contract. All he claimed was: 
that the stone was such as he usually furnished, which amounted. 
to saying that he was in the habit of disregarding the building reg- 
ulations established by law. As to the cesspools, while admitting 
that he had used dry mason work instead of cement, he at first in- 
sisted that this was because of a parol modification of the contract, 
agreed to by Mulligan. Upon further examination, however, he 
conceded that he was to do all that was called for in the contract. 
It is clear, upon all the testimony, that the contract was not varied 
in this particular, and that the contract price covered the walling 
in of the cesspools, and “the cementing of the same fully through- 
out.” He admitted that he had not built the cesspools according to 
the provisions of his contract. This was a failure to perform in a 
substantial matter. It resnited in a notification to Mulligan from 
the building department that the cesspools were not water-tight, ag 
required by law. The consequence was that Mulligan had to spend 
$30 in cementing the bottoms of the cesspools. Even then the 
building department refused to pass them unless they were rebuilt, 
Which will cause additional expense of some $90. Cahill positively 
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refused to do anything about the cesspools, and declared that he 
would not do another bit of work until he got his money. 

It is impossible, upon the facts, to sustain the decision that there 
was a substantial compliance with the contract. It was, on the 
contrary, flagrantly violated. Nor can we uphold the judgment 
upon the claim of waiver. The testimony upon that head was in- 
troduced without objection. Consequently, the point that it was 
not pleaded will hardly avail. Conceding, however, that this tes- 
timony was properly considered, it entirely failed to establish a 
waiver. The claim of waiver rests mainly upon two payments which 
Mulligan made upon account. The first payment was a favor. 
The “pointing” was not then done, and, clearly, Cahill was not enti- 
tled to the contract price as upon complete performance. Maulli- 
gan gave him $200 upon the representation that one of his (Ca- 
hill’s) men was in pressing need of money; Cahill stating that this 
workman had not a thing to eat in the house. As to the second 
payment, the testimony is overwhelming that it was made upon 
Cahill’s representations that the work was all done, and upon his 
giving a bond that the walls would last. Mulligan never accepted 
the work, or promised to pay therefor, with knowledge of the facts. 
The burden was upon Cahill of showing performance or an actual 
waiver with full knowledge of the facts (Bank v. Mitchell, 73 N. 
Y. 414); and he failed to establish either. 

It follows that the judgment should be reversed, and a new trial 
ordered, with costs to the appellants to abide the event. All concur. 


THELBERG v. NATIONAL STARCH MANUF'G CO. 
(Supreme Court, Appellate Division, First Department. March 6, 1895.) 


1. STATUTE OF FRAUDS—PLEADING. 

In an action for breach of contract of employment which defendant as 
successor to another corporation agreed to udopt, the objection that the 
agreement adopting it was within the statute of frauds is waived by fail- 
ure to plead it. 


2 Contract OF TLTRING—EVIDENCE. 

In an action for breach of contract of employment, it appedred that de 
fendant assumed the Habilities and absorbed the assets of a corporation 
which was under contract to employ plaintiff? for five years, with the op 
tiun to declare the coutract void if it discontinued business; that this right 
to declare void was never exercised by it; and that defendant expressiy 
agreed to be bound by the contract. Held, that defendant was liable. 


Appeal from circuit court, New York county. 

Action by Martin A. H. Thelberg against the National Starch 
Manufacturing Company for breach of contract of emplovment. 
From a judgment on a verdict for plaintiff, and an order denying a 
new trial, defendant appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, O’BRIEN, 
and INGRAHAM, JJ. 


William J. Kelly, for appellant. 
Theron L. Carman, for respondent. 


— 
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INGRAHAM, J. Before discussing the main question argued on 
this appeal, namely, that of the application of the statute of frauds, 
it will be well to notice the claim by the defendant that the plain- 
tiff failed to prove any contract on the part of the defendant to 
employ him for a term of years ending April 1, 1894. Though it 
appears from a provision of the contract that should the said com- 
pany at any time, for any reason, discontinue its business, said 
company may at its option declare the agreement void, it is clear, 
as a matter of fact, that the Glen Cove Manufacturing Company did 
not exercise that option to declare the agreement void. 

The complaint alleges that the Glen Cove Manufacturing Com- 
pany was absorbed with the defendant. We suppose that means 
that the two companies were in some way consolidated, and the 
business transacted by the Glen Cove Manufacturing Company con- 
tinued by the defendant. But it appears that, after such consoli- 
dation, the plaintiff continued to perform the same work for the 
defendant that he had performed for the Glen Cove Manufacturing 
Company. He testified that he was told by the superintendent of 
the defendant that the contract held good with the new company 
the same as with the old company. It was this statement that the 
jury believed, and under this statement it was competent for the 
jury to find that, when the defendant “absorbed” the Glen Cove 
Manufacturing Company, it absorbed its assets, and at the same 
dime bound itself to carry out its contract to discharge its liabili- 
ties. Under this contract with the Glen Cove Manufacturing Com. 
pany, there was an obligation on behalf of the company to employ 
.the plaintiff for a term of five years, unless that company discon- 
tinued its business, when the company could, at its option, declare 
the agreement void. The Glen Cove Company's business and assets 
were transferred to this defendant. The Glen Cove Company did 
not declare the option void, and the defendant expressly agreed with 
the plaintiff that the contract held good with the new company, which 
was simply assuming with the assets of the old company one of its 
liabilities. The contract gave the Glen Cove Company the option to 
declare the agreement void, and, unless that option was exercised by 
the Glen Cove Company, the agreement remained in full force and 
effect; and it is not claimed that the Glen Cove Company ever exer. 
cised that option. It is only necessary to prove in this action, to 
entitle the plaintiff to recover, that the defendant had assumed in 
some way tne existing liability of the Glen Cove Company to carry 
out this contract with the plaintiff; and, if the evidence of the plain- 
tiff is to be believed, such an agreement was made. Assuming, how- 
ever, that the agreement of the defendant to adopt the contract be- 
tween the plaintiff and the Glen Cove Company was one that was re- 
quired by the statute of frauds to be in writing,—although we do 
uot decide that question, —we do not think that, under the authorities 
in this state, the question was presented properly to the court below. 

The complaint expressly alleges the two contracts made by the 
Glen Cove Company, copies of which are annexed thereto. It then 
alleges that the plaintiff was notified by the defendant of the con- 
svlidation of the two companies, “and that thereafter his employ- 
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ment would be by said defendant at the yearly salary of $2,500, 
and upon the same terms and conditions set forth in said contracts 
A and B, which said salary the defendant agreed to pay, and em- 
ployment it ratified.” The answer denies this allegation. The 
statute of frauds, however, is not pleaded; nor is it alleged in the 
answer that, if this agreement was made by the defendant, it was 
invalid or illegal for any reason. The pleadings present the one 
issue as to whether or not the defendant did assume the obligation 
of the Glen Cove Company to einploy this plaintiff, as provided in 
the agreement between that company and this plaintiff. That was 
the only question raised by the pleadings, and that was the ques- 
tion to be tried. 

When the plaintiff was examined as a witness, and asked to de 
tail the conversation between himself and the superintendent of 
the defendant, that was objected to by the defendant. No ground 
was stated in the objection, and the point was not then taken that 
this testimony was invalid, under the statute of frauds, to prove a 
contract which was not to be performed within one year. The at- 
tention of the court was not directed to any objection to the evi- 
dence on the ground that it contravened the statute; and, as the 
statute had not been pleaded, it is clear that such an objection is 
unavailing on appeal. Plaintiff testified that the superintendent 
said “that my contract held good with the new company, the same 
as with the old company.” To that there was no objection. the, 
only objection having been the former one taken by the defendant, 
with no ground specified and no attention called to this statute as 


the ground of the objection, or that the testimony itself was incom- | 


petent to prove the agreement alleged in the complaint. 

It is now settled in this state that the statute of frauds cannot be 
taken advantage of as a defense to an action upon a contract which 
is required by that statute to be in writing, unless notice is given 
of the intention to the opposing party by the pleadings. 

In Crane vy. Powell, 189 N. Y. 388, 34 N. E. 911, O’Brien, J., in de 
livering the opinion of the court, says: 

“Where a contract is set out in the complaint as the cause of action, and the 
defendant intends to assail it on some special or statutory ground, the general 
spirit of the system is not complied with, unless notice is given of this inten- 
tion to the opposing party by the pleadings.” 


Here there was an existing contract between the plaintiff and 
the Glen Cove Company. There was an express agreement be 
tween the plaintiff and the superintendent of the defendant that 
this contract should continue and be assumed by the defendant. 
That contract was sued upon. Evidence of it was admitted with- 
out raising the specific objection of the statute of frauds. The stat- 
ute of frauds was not pleaded in the action. It followed that, the 
defendant having waived the statute, the case was properly submit- 
ted to the jury, and that, upon their verdict, the plaintiff was enti- 
tiled to judgment. There does not seem to be any error made as 
ta the admission or rejection of testimony, and we think the judg- 
ment was right, and should be affirmed, with costs. All concur. 
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NATIONAL UNION BANK v. LONDON & RIVER PLATE BANK, Linit- 
ed, et al. 


(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


InguNcTION—RESTRAINING SEPARATE ACTIONS. 

Equity will not enjoin the prosecution of separate suits by several par- 
ties against the same person, and compel them to be determined in one 
proceeding, if each claim is a distinct cause of action, arising out of dif- 
ferent transactions, and relates to different property or the proceeds thereof. 


Appeal from special term. 

Action by the National Union Bank against the London & River 
Plate Bank, Limited, and others. From an order denying motion 
for an injunction to restrain defendants from prosecuting certain 
suits instituted against plaintiff, it appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and RUMSEY, O'BRIEN, and 
INGRAHAM, JJ. 


Herbert Barry, for appellant. 
Wm. 8. Gordon, for respondent London & River Plate Bank. 
Chas. Steele, for respondent Kleinworth. 


INGRAHAM, J. The plaintiff asked the court at special term 
to enjoin the defendants, who had instituted four suits, from prose- 
cuting the said suits, and that the questions involved in such ac- 
tions should be determined in this action. We know of no princi- 
ple that would justify such an application. The plaintiff is not in 
the position of a stakeholder having in his possession money or 
property to which there are several claims. None of the defend- 
ants in the action, except the receiver, claim this specific balance 
from the plaintiff. All of the defendants, except Kleinworth, al- 
lege various causes of action against the plaintiff, each one differ- 
ent from the others in its nature, and arising out of different trans- 
actions. As to the defendant Kleinworth, he makes no claim 
against the plaintiff at all, but seeks to recover from a warehouse- 
man who is not a party to the action certain merchandise or its 
value. There is no fund in the hands of the plaintiff to which the 
several parties make independent claims; nor specific property in 
which two or more parties claim an interest. These defendants, 
except the receiver, seek to recover the proceeds of certain property 
that has come into the hands of the plaintiff. But each claim de- 
pends upon a different state of facts, and relates to different prop- 
erty, or the proceeds thereof. The position is analogous to that of 
a deposit of several promissory notes with the plaintiff by a depos- 
itor for collection, which the plaintiff had collected, and applied to 
the payment of a debt due by the depositor to the plaintiff, and a 
subsequent claim by the real owners of each of the promissory 
notes to a recovery from the plaintiff of the proceeds of the notes 
that he had collected. In such a case the right of each alleged 
owner of the note to recover its proceeds from the plaintiff would 
be an entirely distinct cause of action, in which the owners of the 
other notes would have no interest; and upon no principie could a 
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court of equity compel the determination of such independent claim 
in one action. The claim of each defendant is an independent 
cause of action, arising upon different facts and circumstances, and 
has no connection avith the others, except that the plaintitf's title to 
the property that each cause of action seeks to recover came through 
the same individual. 

The order was clearly right, and it must pe affirmed, with $10 
costs and disbursements. All concur. 


STEINWAY v. STEINWAY et al. 
(Supreme Court, Appellate Division, First Department. March 6, 1S96.) 


1. Eee — CONTRACT BETWEEN DIRECTOR AND STOCKHOLDERS — 

’ALIDITY. 

The president and director of a manufacturing corporation, and anotber, 
by agreement with all the stockholders, formed a partnership to conduct 
a like business in another city, in such manner as to be substantially a 
braneh house. The enterprise was a pressing necessity for the benefit 
of all concerned, including the stockholders, and involved considerable 
risk; and such partners agreed to assume such risk, and, when the busi- 
bess became a success, to turn it over to the corporation at cost price. 
Held, that such contract was valid and binding on the corporation and all 
the stockholders. 

2. EsToprel IN Pats. 

The president and director of a corporation, and another, with the ap- 
proval of all the stockholders, formed ea partnership for the purpose of 
conducting the same business In another city, substantially as a braneh 
house, and agreed with such stockholders that when the business proved 
profitable it should be turned over to the corporation at cost price. By 
reason of the existence of such branch house, the dividends on the stock 
of the corporation increased steadily and largely during a period of about 
nine years, when the partnership business was sold to the corporation. 
Held, that a stockholder who accepted the increased: dividends on stock 
during such period was estopped from claiming that he did not consent 
to or ratify the contract between such firm and the corporation or stuck- 
holders, 

8. SAME. 

A stockholder was estopped by such transfer from claiming that the ccn- 
tract was not binding on him and the corporation, and from claiming the 
protits realized by such firm out of the business. 

4. SAME. 

The proposition which resulted in such transter provided for the cancel 
lation of all claimns, of Whatever kind and nature, against such firm. Heid, 
that the corporation was estopped by the release which accompanied sucb 
transfer from claiming that the contract was not binding, and from claim- 
ing the profits realized by the tirm in the business. 


Appeal from special term. 

Action by Henry W. T. Steinway against William Steinway and 
Steinway & Sons, a corporation, to compel William Steinway to par 
to the corporation certain profits arising from certain transactions, 
including a sale by him to the corporation. From a judgment dis- 
missing the complaint, entered on a decision ef the court after trial 
at special term, plaintiff appeals. Affirmed. 

For prior reports, see 22 N. Y. Supp. 945, and 26 N. Y. Supp. 
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This action is brought by a stockholder of the corporation of Steinway & 
Sons, In behalf of himself and al) other stockholders, to compel the defendant 
William Steinway, its president and ane af its trustees and directors, to ac- 
count for. and pay over to the corporation, certain protits alleged to have been 
illegally acquired through individual dealings with it. The corporation is join- 
ed as defendant because it refused to bring the action. The following facts 
are either undisputed, or are established by a decisive preponderance of evi- 
dence: In 1880 Steinway «& Sons had a branch oftice in London, which was 
not profitable. Its nonsuccess was mainly due to the fact that the New York 
factories could not supply it cheaply enough with pianos, and that those man- 
ufactured here were not suited to the English climate, neither the wood nor 
the varnish lasting wel] in the moister atmosphere. In 1880 matters were 
brought to a crisis by the rise of American money, which decreased the pur- 
chasing power of British currency, and by a serious strike Jn the New York 
factories, which made it impossible to furnish the London house even so well 
as before. In this emergency, Theodore Steinway, the defendant William 
Steinway’s brother, proposed to the stockholders that a copartnership be form- 
ed to establish a branch of the business in Hamburg, which could sell to the 
London house cheaper—and, for its purpose, better—instruments than had 
theretofore been furnished it, and which could aid and strengthen the New 
York house in time of labor troubles. In addition to these particular reasons, 
the extension of the business to Hamburg was manifestly desirable and ad- 
vantageous. The risk, however, was considerable; and Theodore and Wil- 
liam agreed to assume it personally, each supplying half of the capital. When 
the business became a success, it was to be turned over to the corporation at 
cost price. This plan met with the unanimous approval of all the stock- 
holders, including the plaintiff. The copartnership thus formed was known 
as Steinway's Pianofabrik. From November, 1880, when the Fabrik went into 
operation, unti! December, 1889, when it went out of existence, the corporation 
sold to it, at certain special prices (of which the plaintiff now complains), such 
materials as it had occasion to get from this side of the water. Of these 
prices, however, plaintiff had full knowledge during the whole of the period. 
The Fabrik sold to the London house at from 20 to 45 per cent. cheaper than 
the prices at which the New York house had been able to consign the goods; 
and the London branch of the business quadrupled, and, from being scarcely 
self-supporting, became very lucrative. In 1889 Theodore died, leaving by 
his will his interest in the Fabrik, and all patents taken out by him in Europe, 
to the defendant William Steinway. ‘The latter thereupon fulfilled to the let- 
ter his azyreement with the corporation. A meeting of the trustees was held 
on December 29, 1889, at which he submitted an offer to transfer the business 
to the corporation for the amount of the capital invested therein, as shown by 
an inventory annexed, the correctness of which was guarantied. In addition 
to ather concessions, not necessary to mention. this defendant agreed to trans- 
fer to the corporation all patents, whether taken out in Furepe or America. 
Of these the corporations had been a licensee, paying royalties thereon. This 
offer was unanimously accepted, all the stock being voted on either person- 
ally or by proxy. The plaintiff was present, and made no objection. The 
minutes state that he participated in the discussion, but expressed no opinion 
upon the final vote. The arrangement was carried out, und the Hamburg 
house has ever since been part of the Steinway system. The offer contained 
the following provision; “(11) All claims that Steinway'’s Pianofabrik of 
Hamburg may have for commissions, spoiled or broken material furnished, or 
repairing Steinway & Sons’ (of New York) pianos in Germany or Europe, for 
making good Steinway & Sons’ warranties, if not already booked and allowed 
by said Steinway & Sons. against Steinway & Sons, New York, and also all 
Claims by Steinway & Sons, of whatever kind and nature, against Steinway's 
Pianofabrik, if not already booked and allowed by said Steinway’s Piano- 
fabrik, be forever canceled and quitclaimed to each other, on the consum- 
Mation of Steinway & Sons’ purchase of Steinway’s Pianofabrik under my 
Within offer, by passing the resolution by Steinway & Sons’ board of trus- 
tees at its meeting on the 2Uth day of December, 1889.”’ 


Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 
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Edward B. Hill, for appellant. 
George W. Cotterill, for respondents. 


BARRETT, J. 1. We agree with the plaintiff that an officer 
and director sustains a trust relation towards the corporation, and 
that a trustee is prohibited from dealing individually with himself 
in his trust capacity. Such transactions are undoubtedly void- 
able, at the option of the interested parties, whether fair or other- 
wise. Davoue v. Fanning, 2 Johns. Ch. 251; Munson v. Railroad 
Co., 103 N. Y. 58, 8 N. E. 355. But this general and wholesome 
principle is entirely inapplicable to the facts of the present case. 
The defendant William Steinway did not here attempt to represent 
both sides. He not only consulted the stockholders, but he dealt 
directly with them. They gladly assented to the enterprise, and 
fully sanctioned all that was contemplated and proposed. The en- 
terprise was in fact a pressing nevessity, inaugurated for their 
benefit, and for the benefit of all concerned. The rule applicable to 
this state of facts was well stated by Follett, C. J., in Welch v. 
Bank, 122 N. Y. 177, at page 189, 25 N. E. 269, as follows: 

“If the contract so entered into {s in all respects just, as between the par- 
ties, and all of the shareholders and directors or trustees are competent to 
assent, and, with full Knowledge of the terms of the contract, do assent, and 


direct that it be made, it is binding on the corporation, and cannot be avoided 
by the shareholders.” 


To the same effect, Hotel Co. v. Wade, 97 U. S. 23, and Barr v. 
Glass Co., 17 U. S. App. 124, 6 C. C. A. 260, 57 Fed. 86. In thus 
dealing with the stockholders, the trustee is dealing with the col- 
lection of individuals constituting the corporation; and they may 
make any bargain they please with him, or permit any act which 
is not radically ultra vires. Even if the directors misapply the 
funds of the corporation, their acts in that regard may be cured 
by the unanimous consent or ratification of the shareholders. Mor. 
Privy. Corp. § 625, and cases there cited. Soa transaction in which 
the directors have no authority to represent the corporation, be 
cause personally interested in obtaining an advantage at the ex- 
pense of the corporation, may subsequently be ratified, even by the 
majority, if the transaction was not in fact fraudulent, or detri- 
mental to the corporate rights. Id. § 626, and cases there cited. 
If the shareholders may thus ratify illegal acts of the trustees, they 
may agree originally that such acts shall be lawful and proper. 
And where they have done so the corporation cannot complain. 
That is precisely this case, and the only question, therefore, is 
whether the authorized enterprise was conducted fairly to the cor- 
poration. We have scrutinized the evidence on this head with 
great care, and our conclusion is adverse to the plaintiff's conten- 
tion. The more the evidence is scrutinized, the clearer seems the 
fairness and the correctness of the dealings between the corpora- 
tion and the fabrik. The plaintiff claims that he did not consent 
to the system of charges made by the corporation to the fabrik, 
but this claim is wholly without merit. His conduct is incon- 
sistent, throughout, with any other theory than that he assented to 
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this system and to these charges. Then, too, he participated in 
the resultant benefits of the system. During the whole period from 
1880 to 1889, he accepted his dividends, which increased steadily 
from 6 per cent. to 18 per cent.,—an increase due largely to the 
success which the fabrik, under this very system, enabled the Lon- 
don house to achieve. His occasional expressions of dissatisfaction 
cannot weigh against such facts. The only definite and formal 
claim he made, with the exception of the formal demand which pre- 
ceded the commencement of the action, was after Theodore Stein- 
wavs death, when he declared that the stockholders were entitled 
to be paid the amount of the decedent's profits in the firm. And it 
is significant that he dropped this claim on Jearning that he would 
receive as legatee under Theodore’s will more than could possibly 
come to him as a stockholder. What he really wanted was, not to 
repudiate the whole affair (it was too advantageous for that), but 
to get all there was in it legitimately, and then something that was 
not. He assented to the entire transaction, profited by its opera- 
tions, and resolved to retain its resultant benefits. These opera- 
tions were not only just and fair in themselves, but they were di- 
rectly and indirectly beneficial to the corporation and all its stock- 
holders. The plaintiff, therefore, has no just cause of complaint. 

2. The plaintiff is also concluded by the transfer of the fabrik 
and of the other property which accompanied it. This transfer 
was the consummation by the defendant William Steinway of his 
original agreement with the corporation. All that the plaintiff 
now complains of was then, and had long been, known to him and 
every other stockholder. If any intention existed of assailing the 
bargain, or of attempting to deprive the defendant Steinway of 
whatever incidental benefits he had realized under it, this was 
the last chance of asserting it. A cestui que trust is not, any more 
than another, exempted from the operation of those salutary rules 
of law which prohibit one from taking inconsistent positions with 
regard toa contract. If he decides to disaffirm an agreement made 
by the trustee, he must restore what he has received under it. Dun- 
comb v. Railroad Co., 84 N. Y. 190; Barr v. Railroad Co., 125 N. 
Y, 263, 26 N. E. 145. If he learns in time of what has been done, he 
tmaust make his election, like another, as to whether he will abide 
by the contract, and, if not, he may not receive benefits therefrom. 
As Judge Finch said in the Duncomb Case of the rule permitting 
the fiduciary to disaftirm (page 199), “The rule was adopted to se- 
cure justice, not to work injustice; to prevent a wrong, not to 
substitute one wrong for another.” To permit the plaintiff here 
to benefit from the ownership by the corporation of the very valu- 
able Hamburg plant, and the many other advantages surrendered 
by the defendant Steinway. and at the same time allow him to strip 
that defendant of every vestige of profit secured by the risk of cap- 
ital and the labor of nine years, would be grossly unconscionable. 
It would, in fact, be a fraud upon the defendant William Steinway. 

3. The corporation itself is also concluded by the release which 
accompanied the transfer. The proposition which resulted in this 
transfer provided for the cancellation of “all claims, of whatever 
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kind and nature, against Steinway’s Pianofabrik”; that is, against 
those who constituted the fabrik. The context shows, it is true, 
that what was particularly in the minds of the parties was the 
book accounts. But there was no limitation, except where allow- 
ances had already been made upon the books. The words of re- 
lease, save in this particular respect, are as broad as they well 
can be; and the intention that all other past liabilities, of what- 
ever nature, should be wiped out, is undeniable. No special ref- 
erence was made to the claim which is asserted in this action, for 
the obvious reason that the possibility of its assertion was not con- 
templated. It would, indeed, have been an affront to the proposer 
of such a transfer to suggest that the mutual releases which were 
to accompany his generous offer should specify a claim which could 
only be founded upon his lack of integrity. If at that time there 
was any stockholder of the corporation ungrateful enough to con- 
template such a claim, he was sufficiently prudent to keep the 
thought to himself. 

The views expressed render unnecessary a consideration of the 
plaintiff's delay in bringing suit, though the judgment might well 
rest upon the ground of inexcusable laches. Our decision, how- 
ever, is based upon the demerits of the plaintiff’s case. He has 
no independent equity, and that which he puts forward on behalf 
of the corporation is as weak as his own. As Mr. Justice Field 
remarked in Gas Co. v. Berry, 113 U. 8. 322, at page 327, 5 Sup. Ct. 
525: 

“A court of equity does not listen with much satisfaction to the complaints 
of a corporation that transactions were illegal which had its approval, which 


were essential to its protection, and the benetits of which it has fully re 
ceived.” 


None of the exceptions taken to the admission or exclusion of 
evidence deserve special mention. Upon the whole case, there 
could have been no other just result than that which was arrived 
at by the learned judge at special term; and the judgment appealed 
from should therefore be affirmed, with costs. All concur. 


WALSH v. CAMPBELL 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


On motion for reargument. Denied. 

For prior report, see 37 N. Y. Supp. 362. 

Argued before VAN BRUNT, P. J.. and BARRETT, WILLIAMS, 
PATTERSON, and O'BRIEN, JJ. 


James P. Campbell, for the motion. 
John Jeroloman, opposed. 


PER CURIAM. Some confusion is created in marshaling the dif- 
ferent payments by reason of the plaintiff having credited on ac 
count of the contract one payment of $300 which should have beep 
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credited on account of extra work, because the receipt itself states 
that it was a payment on account of such extra work. The re- 
sult, however, is in nowise changed; for, if we credit it, as it should 
have been, to extra work, it would make a payment of $300 less 
on account of the contract, so that the balance due on the contract, 
instead of being $72.94, should have been $372.94. And although 
the plaintiff states that but $72.94 was due on the contract, it was 
entirely proper for the referee, in reaching a conclusion as to the 
true state of the accounts between the parties, to adjust them as 
the figures warranted. If, therefore, we restate the account as 
it should have been presented by the plaintiff, and give credits to 
the accounts upon which payments were made, we reach the same 
result, because it is conceded that the contract price was $18,000, 
and the extra work performed amounted to $560.99, making a total 
of $18,560.99. There were, in all, eleven receipts, one of which was 
for $300 on account of extra work; and of the other ten receipts, 
one, which stated that it was a payment of $300 on account of con- 
tract, was properly held, by the referee, to be for money that had 
been given to plaintiff to pay taxes, and for which, therefore, the 
defendant was not entitled to a credit. If, therefore, we deduct 
the amount of the remaining nine receipts, $17,627.06, paid on ac- 
count of the contract, from $18,000, the contract price, it leaves a 
balance of $372.94; and if, then, we deduct the $300 paid on extra 
work from $560.99, the value of such extra work, it Jeaves a bal- 
ance due on that account of $260.99. Adding together these two 
amounts, $372.94 (due on the contract) and $260.99 (balance for 
extra work), we have $633.93, the amount of plaintiff’s claim al- 
lowed by the referee. If we state it in another form, we reach the 
same result, thus: 


The contract price WAS... .....c ce eee eect rece eeeeeeens $18,000 00 
There was extra work performed worth. .......scceevene 560 99 


$18,560 99 
Plaintiff claimed, and the referee found, that there re- 
Mained unpaid OM CONTYACT...... eee eee eee eee eneee : $ 72 94 
And that the full amount was due for extra work....... 560 99 


$633 93 





Defendant produced eleven receipts,—ten on 
account of contract, aggregating.......... $17,927 06 

And one (which defendant claims the court 

overlooked) on account of extra bill ren- 
GOVOU bce aie ces NGes te eR Mas wee ee ee ae . 300 U0 
—_—_————-_ 118,227 06 


Leaving a balance due plaintiff Of. ........scceceeeceees $ 333 93 
The proof showed that one of the ten receipts on account 

of contract, being the one numbered 9, for $300, was a 

mistake, the money having been given to plaintiff to 

pay defendant’s taxes. Deducting this sum from the 

amount paid, and adding it to the amount due......... $00 00 


Makes the total amount owing by plaintiff to defendant.. $633 93 


If it would serve to clear the matter in the appellant’s mind, we 
think that the respondent correctly summarizes it in his argument 
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by saying it is as broad as it is long, whether the amount of the 
receipt is deducted from the additional and extra work of $560.99, 
or from the contract price of $18,000; for, if deducted from the cen- 
tract price, it would leave due on the contract $372.94, instead of 
$72.94. Add to the figures, $372.94, the sum of $260.99, the balance 
unpaid on the extra and additional work (if the amount of receipt 
of March 12, 1886, was deducted from said additional and extra 
work of $560.99), would still leave the balance due plaintiff the 
same, viz. $633.93. 


The contract for erecting building on 438 West Thirty-Second street 
WN AS coms sr 6 ai ntta Said Passe Bo sees bse east ip alia ae-grigrigk tesa’ ce iia aw ern we Sila ace se cee eet $18,000 00 


The additional and extra work on the said building consisted of 
two items, viz.: 


Fifteen mantels at an additional cost, which is admitted......... 90 00 
Other additional and extra WOrK.....ccecccccccccccssnccccssece 470 ¥9 
Plaintiff’s total claim... .. 2... cece eee eee Sate ewes » $18,560.99 


Paid on account, which is admitted by both plaintifr and defendant, 
and, as appears by the receipts offered in evidence by the defend- 
ant’s counsel (which will be found at pages 155 to 158), including 
the receipt of March 12, 1886, which the appellant claims the 
COUrt OVErlOOK Cd): vo6s405- 4 oes VaR S46 ae oes eee Se edeeseuwesee: “20,920.08 


Balance due plaintiff over all payments made.....cccccecoeee § G33 
The motion should therefore be denied, with $10 costs. 


————————— 


HAYES v. MESTANIZ. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


NoTE—CONSIDERATION. 
A note given by defendant to plaintiff in renewal of the note of a third 
person given to plaintiff, with defendant's indorsement thereon, for the 
amount of such person’s debt to plaintiff, has sufficient consideration. 


Appeal from superior court of New York City, jury term. 

Action by George Hayes against Liubomir R. Mestaniz. From a 
judgment on a verdict directed for plaintiff, defendant appeals. Af- 
firmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


C. J. Hardy, for appellant. 
A. T Goodwin, fur respondent. 


VAN BRUNT, P. J. The complaint in this action set out two 
causes of action,—one for work, labor, and services; and the other 
upon a promissory note for $970.84,—the defendant being the maker 
and the plaintiff the payee of the note sued upon. The answer 
denied all the allegations of the complaint as to the first cause of 
action; and as to the second cause of action admitted the making 
of the note, and its nonpayment, and alleged that it was made 
solely for the accommodation of the plaintiff, and that the defend- 
ant received no consideration for it from the plaintiff. Upon the 
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trial the first cause of action was abandoned, and the plaintiff 
proved the note in suit. The defendant proved by himself that the 
note in question, together with another note, had been given in 
renewal of a previous note, which latter note had also been given 
in renewal of a prior note; and that the original note was made by 
a third party to the order of the plaintiff himself, and indorsed bv 
the defendant. It is claimed upon the part of the defendant that he 
showed by his own testimony that he had received no consideration 
from the plaintiff or from any one for the first note, thus substan- 
tiating his defense of want of consideration. An examination of 
the testimony, however, shows that this claim is not well founded. 
The prior notes were each for $1,970.84, and when the defendant 
took up the second of the prior notes he gave the plaintiff two 
notes, one for $1,000 and one for $970.84; the latter the one here 
sued upon. It further appeared that the plaintiff had previously 
sued on the $1,000 note, and obtained a judgment. The plaintiff, 
upon this trial, proved that the origina] note was one of the River- 
side Bridge & Iron Works, who were indebted to him in the amount 
of the note; and that this note was payable to the plaintiff's order, 
and at the time of its delivery to him was indorsed by the defend- 
ant. Upon this note becoming due, it was renewed by the defend- 
ant giving his own note therefor, and taking up the note of the Riv- 
erside Bridge & Iron Works. When that note fell due it was not 
paid by the defendant, but the two notes above mentioned were 
given. Upon this state of facts the court directed a verdict for 
the plaintiff, apparently upon the ground that the judgment ob- 
tained upon the $1,000 note was conclusive upon the question of 
consideration as to the note sued upon it this action, being given 
at the same time, and as part of the same transaction. It is urged 
upon the part of the defendant that this was error, and that the 
judgment in question was not conclusive against the defendant in 
this action, because it appeared from the record introduced that 
the question of consideration in regard to that note was not adju- 
dicated upon in consequence of the fact that the defendant was un- 
able to present his defense. Although it is somewhat difficult to 
see how a recovery in the previous action did not involve the ques- 
tion as to the consideration for which these two notes were given, 
which were part and parcel of the same transaction, vet it is not 
necessary to consider that question in order to sustain the judg- 
ment appealed from. The evidence shows that the origin of the 
note in suit was the indorsement by the defendant of the note of 
the Riverside Bridge & Iron Works, who were indebted to the plain- 
tiff, and paid such indebtedness by the giving of their note, in- 
dorsed by the defendant, as above mentioned. This note was re- 
newed by the defendant giving his own note therefor, and that note: 
was renewed by the giving of the two notes, one of which forms 
. the subject-matter of this action. There seems to have been a 
complete consideration for the giving of the note in question. Un- 


der the circumstances, the defendant was obligated to pay the 


first note given, although the plaintiff was the payee, and said note 
apparently having been given for the purpose of obtaining credit; 


750 _ NEW YORK SUPPLEMENT, Vol. 37. (Sup. Ct. 


and the subsequent renewals were based upon the same consider- 
ation. 
The judgment should be affirmed, with costs. All concur. 


STRAUB v. GRAND LODGE A. 0. U. W. OF NEW YORK. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


INSURANCE—PROOF oF DEaTH OF INSURED—EVIDENCE. 

Evidence that insured, a steward on a ship, went on shore at a port, that 
the hat which he had on at the time was found in his cabin, and that since 
then nothing had been heard from him for three and a half years, is in- 
sutticient to prove his death. 


Appeal from circuit court, New York county. 

Action by Mary E. Straub against the Grand Lodge Ancient Qr- 
der of United Workmen of the State of New York. From a judg: 
ment for defendant, dismissing the complaint after trial at cir- 
cuit, plaintiff appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, Ju. 


E. W. 8S. Johnston, for appellant. 
I. B. Barrett, for respondent. 


VAN BRUNT, P. J. This action was brought upon a benefit cer- 
tificate issued by the defendant, a corporation organized and ex- 
isting under the laws of this state as a mutual benefit or mutual 
relief fund society upon the co-operative plan, for the benefit of its 
members. The only question in the case is whether the plaintitf 
gave sufticient evidence to carry the case to the jury, as to whether 
John Straub was dead. It appears from the evidence of one Bry- 
ant, the captain of the schooner Carrie E. Woodbury, that the plain- 
titl’s husband shipped on board the schooner as steward, sailing 
from this city in June, 1889, and that in July the schooner arrived 
at the port of Brunswick, Ga., at which time Straub was on board 
the vessel. On the 17th of July, while the schooner was at the 
dock at Brunswick, he got three dollars from the captain, and, after 
supper, cleaned himself up, and went ashore. This was the last 
that was seen of him by the captain. The next morning a black 
Derby hat was found in his cabin, which the captain said looked 
like the one that Straub had on. This hat he sent to the wife of 
Straub, who identified it as the hat of her husband, but did not 
recollect that there was any brand upon it, although it appeared 
from the other evidence in the case that it was a Dunlap Derby. 
Some testimony was given in reference to what the mate told the 
captain, which testimony the court, in ruling upon the case at the 
close of the evidence, properly disregarded, as appears by the opin- 
ion rendered. From the time mentioned, Straub has never been seen, 
Efforts were made to discover his whereabouts, and much irrelevant 
and incompetent testimony was received upon that point; but 
nothing was heard of him by his family, or by friends with whom 


ime As 


Dell. 
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he had been accustomed to correspond. Upon this state of the evi- 
dence, the court dismissed the complaint. In this ruling of the 
court, we do not think there was any error. It is undoubtedly true 
that, in order that the statutory presumption of death may arise, 
the length of time may be abridged by proof of facts and proba- 
bilities that life has been destroyed, and that it may arise when- 
ever the facts of the case warrant it, and that, when one when last 
heard from was in contact with some specific peril, that circum- 
stance may raise a presumption of death, without regard to the 
duration of absence. But in the case at bar nore of these features 
Is present. The alleged deceased left the vessel and went ashore, 
and possibly may have returned,—but as to this there {s no legal 
evidence,—and has not since been heard from; a little over three 
and a half years having elapsed before the commencement of this 
action. We have not found any authority which will sustain a pre- 
sumption of death upon such slight evidence. 

We think the judgment appealed from should therefore be af. 


firmed, with costs. AJ! concur. 


HEYE vy. TILFORD et al. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


1, PaRTNERSHIP—EVIDENCE. 


- The burden of proof, assumed by the executor of L., of showing, as 
agaiust G., that L. was a partner in a firm of which it was admitted G. and 
two sons of L. were partners, is not sustained by evidence that L. con- 
tributed the capital of the tirm; that it acted as ship’s husband for the 
vessels in which L. was interested; that accounts were opened on the 
firm book in the names of each of the three admitted members and L.: 
that, at the end of each year, the profits or losses were estimated, and 
credited or charged to each of the accounts according to a ratio tixed by 
L., which changed from time to time at his suggestion; and that each of 
them was charged or credited with interest on the balance of his account, 
—it appearing that L. took no part in the transaction of the business of 
the firm; that, during this time, he individually carried on an importing 
and shipping business; that, several years after the formation of the 
firm, he took a deed of-the premises where the firm’s business was carried 
on, executed a declaration of trust reciting that he beld the premises for 
the benefit of the firm, and that he had no beneficial interest therein, and 
covenanted with G. and his two sons, recited as composing the firm: that, 
after heavy losses had occurred in the firm, he asked the bookkeeper of 
the firm the amount thereof, and, being told, said to him that he would 
have to give the boys some more money to go on with the business; that, 
testifying in an action where he had no reason to say anything but the 
truth, he swore that he had never been a member of the firm; and that 
his will recited that he had considerable money loaned to the firm. and 
ie that it should be left with it so long as one of his sons should 
esire, 
2. SAME—ACCOUNTING—PLEADING AND Proor. 

Where an action for an accounting bases the right of action on an alle- 
gation of partnership between the parties, plaintiff cannot recover, part- 
nership not being shown, though a joint adventure is proven. 


Appeal from judgment on report of referee. 
Action by Gustave Heve, surviving executor, etc., of Alexander 
M. Lawrence, against Henry M. Tilford, surviving executor, etc., 
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_ of John C. Giles, and others. From a judgment dismissing the com- 
plaint, plaintiff appeals. Affirmed. 
Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O’BRIEN, and INGRAHAM, JJ. 


E. B. Hill, for appellant. 
Peter B. Olney, for respondents. 


RUMSEY, J. This action was brought by the executor of Alex- 
ander M. Lawrence against John C. Giles and Francis S. Marbury, 
as executor of George P. Lawrence, to obtain an accounting of the 
affairs of the firm of Lawrence & Giles. The executor of George 
P. Lawrence was made a party, but, as stated in the case, simply 
for the reason that, without him, the suit could not be maintained, 
and it was made to appear that George P. Lawrence had paid over 
to the estate of Alexander M. Lawrence all he owed, and for that 
reason no relief was asked against him. The executor of George 
P. Lawrence, in his answer, asked affirmative relief against Giles; 
but, upon the dismissal of the complaint, no notice was taken of his 
prayer, and, as he has not appealed, no further attention need be 
given to that branch of the case. 

The action was begun against Giles in his lifetime. He died 
after his answer had been served, and his executors were substi- 
tuted as the defendants in his place. The foundation of the action, 
and the fact which lay at the bottom of the claim of relief on the 
part of the plaintiff, was that Alexander M. Lawrence had been, 
since 1857, a partner in the several firms which had conducted the 
business under the name of Lawrence, Giles & Co., and of which, 
it was conceded, on all hands, that the sons of Alexander M. Law- 
rence, from time to time, and the defendant John C. Giles, all the 
time, were members. The complaint alleged that Alexander M. 
Lawrence was a member of the firm through all the years during 
which it continued under various names, and, basing his cause of 
action upon that fact, the plaintiff demands, as relief, that the de- 
fendant Giles account for the partnership transactions so far as 
-it was necessary to establish his liability, and pay over to the ex- 
ecutor of Lawrence whatever sum should be found due to him from 
Giles. It asks no judgment against the other members of the firm. 
The action was referred to a referee, and, after a large amount of 
testimony had been taken, the referee directed that the complaint 
be dismissed. The decision was the usual short form of decision, 
and the grounds upon which the complaint was dismissed were 
that the plaintiff had failed to establish that Alexander M. Law- 
rence was a partner in the firm of Lawrence, Giles & Co., and that 
accounts of that firm had been balanced and settled as of the date 
of the death ef Alexander M. Lawrence, and the balance due from 
Giles was fixed and determined thereby, and any claim against 
the executors of Giles in respect thereto had been barred by the 
statute of limitations. 

The right to an accounting in this case on the part of the plain- 
tiff was claimed solely because of the existence of the partnership, 
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and so, to establish his cause of action, it was necessary that he 
should prove, in the first instance, that Alexander M. Lawrence 
wwas a partner in the firm of Lawrence, Giles & Co.; and, if he did 
not succeed upon that point, he failed in the essential fact which 
gave him a right to the accounting, and the referee was right in 
dismissing his complaint. The referee found that there was no 
partnership, and the only question presented by this appeal is 
whether that finding was correct upon all the evidence in the case. 
The finding of the referee was excepted to, and so, under the pro- 
visions of section 1022 of the Code of Civil Procedure, it is our duty 
to review all the questions of fact. To a very considerable extent, 
therefore, the question is at large when it is presented to this 
court. But, while that is so, it must not be forgotten that, when- 
ever a case is presented for review to an appellate court, error on 
the part of the court below will not be presumed, but must be 
made clearly to appear. It is incumbent upon the appellants so 
to present the facts upon which the case depends as to show af- 
firmatively that error has been committed. Nothing can be pre- 
sumed in his favor, but, if presumptions are indulged in at all, 
such only can be adopted as will sustain the judgment. Carman 
v. Pultz, 21 N. Y. 547. While the rule, as laid down in that case, 
was stated as one which should govern the action of the court of 
appeals, it is yet a well-settled principle, which applies to review 
by an appellate court in all cases in which an appeal is taken 
from a judgment. It is a sound and wholesome rule, and care 
should always be taken that it is not to be overthrown or even 
trenched upon. | 

The question presented here is whether the plaintiff has shown 
that these persons had formed a partnership inter sese. In con- 
sidering that question, it must be recollected that the same rules 
do not apply which are invoked where a third person claims that 
those engaged in a joint adventure are liable as partners. Indi- 
Viduals may be charged as partners, as to third persons, by vol- 
untarily and knowingly sharing in the profits of the business, or 
holding themselves out as partners, and thus inducing a credit on 
the faith of the supposed partnership. Such a liability may be 
created as to third persons by an equitable estoppel. But, when it 
is sought to be established on a footing of contract of partnership 
between the parties, an agreement must be shown, and it will not 
be implied from the joint ownership of property, nor will the re- 
lation arise by operation of law. Bank v. Walker, 66 N. Y. 424, 
48; Leggett v. Hyde, 58 N. Y. 272, 278; Hazard v. Hazard, 1 Story, 
371, 378, Fed. Cas. No. 6,279. This distinction is well settled, and 
must be carefully borne in mind whenever the question arises as 
to the existence of a partnership. Whenever, in an action between 
{wo persons alleged to be partners, a partnership is sought to be 
proved, the decision of the question depends entirely upon the in- 
tention of the parties as legally ascertained. That does not mean 
& mere arbitrary intention. If the terms of the contract between 
the parties are fixed and certain, the question of partnership is 
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usually a question of law, to be decided upon the construction of 
the contract; and in such a case the declarations of the parties 
outside the contract as to the nature of the agreement which it 
was their intention to form would be of little weight. But unless, 
in some manner, it is found to be the intention of the parties that 
they should become partners, then the partnership cannot be said 
to exist. Salter v. Ham, 31 N. Y. 321; 17 Am. & Eng. Enc. Law, 
832. If the terms of the contract are in dispute, they must be as- 
certained; and then the question whether or not they are part- 
ners, as between themselves, is ordinarily to be determined by the 
contract as that shall be found to be. But if, by the terms of the 
contract, or by other competent evidence, it is made to appear that 
the parties had no intention of becoming partners between them- 
selves, they will be held not to have assumed that relation. In 
the case of Assurance Co. vy. Drennen, 116 U. S. 461, 6 Sup. Ct. 442, 
the court say: 

“Persons cunnot be made to assume the relation of partners, as between 
themselves, when their purpose is that no partnership shall exist. There is 
no reason why they may not enter into an agreement whereby one of thew 
shall participate in the profits arising from the management of particular 
property without his becoming a partuer with the others.” 

This utterance of the court was approved by the same court in 
the later case of Paul v. Cullum, 182 U. 8S. 539, 10 Sup. Ct. 151. 
The same rule has been laid down in this state. Salter v. Ham. 
supra. In the English court of appeal it was held that, while the 
agreement for participation in profit and loss was prima facie evi- 
dence of a partnership between the contracting parties, as between 
themselves, yet the question of a partnership must in all cases 
depend upon the intention of the parties as it appears in the con- 
tract. Walker v. Hirsch, 27 Ch. Div. 460. It appears, from these 
cases, that the rule is thoroughly well settled; and when the ques- 
tion is presented whether two people have entered into a partner- 
ship between themselves, the court must look at the contract, as 
explained by their own transactions and statements, and ascertain 
whether it was their intention to become partners, if the intention 
cannot be conclusively drawn from the terms of the contract which 
they have made. 

In this case the original parties to the transaction are all dead. 
The contract, whatever it was, was never reduced to writing, and 
there is no direct evidence, so far as appears, as to the precise terms 
upon which they were in business together. We can only look at 
their acts and declarations, and from them come to a conclusion 
whether or not the plaintiff has established, by a fair preponder- 
ance of evidence, that Alexander M. Lawrence was a partner in 
these several firms. It appears, from the evidence, that, about 
the Ist of October, 1857, a partnership was formed in New York, 
the firm name of which was Lawrence, Giles & Co. Everybody con- 
cedes that John §. Lawrence, George P. Lawrence, and John ©. 
Criles were members of that firm. Alexander M. Lawrence was the 
father of the two Lawrences who were in the firm. He had been 
a shipping merchant and importer in New York, and owned con- 
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siderable shipping, and the firm of Lawrence, Giles & Co., after 
its organization, acted as ship’s husband for the vessels in which 
Alexander M. Lawrence was interested. Alexander M. Lawrence 
contributed the capital of the firm. Accounts were opened on the 
books of the firm, in the names of each of its members, and Alex- 
ander M. Lawrence, also. At the end of each year the profits or 
losses for the year were estimated, and a certain fixed proportion 
of them was credited or charged to each of the accounts. The ratio 
of the division of profits and losses was fixed by Alexander M. Law- 
rence, and was changed from time to time at his suggestion. In 
1871, John S. Lawrence died, and his interest in the firm was ascer- 
tained and paid. The survivors went on with the business at the 
same place, and under the same name, until the year 1878, when 
Henry S. Lawrence, another son of Alexander M. Lawrence, en- 
tered the firm. He continued a member until the end of the year 
1880. After his withdrawal, his interest was ascertained and paid 
over, and the other persons carried on the business until the death of 
Alexander M. Lawrence, in June, 1882. During all this period each 
of the parties, including Alexander M. Lawrence, was charged or 
credited with the interest on the balance of his account. This is 
substantially all the evidence in the case tending to establish that 
Alexander M. Lawrence was a partner in the firm. 

On the other hand, we have the fact that, after his death, in 
June, 1882, George P. Lawrence and John C. Giles carried on the 
business under the same name until the death of George P. Law- 
rence in 1891. During all the years from 1857 until his death, 
Alexander M. Lawrence took no part in the transaction of the 
business of the firm. He continued his own importing and ship- 
ping business, for which a distinct set of books was kept. In 1867 
he took a deed of the premises No. 11 William street, where the 
business of the firm was carried on at that time, and executed a 
declaration of trust wherein he recited that he held the premises 
in trust for the benefit of the firm of Lawrence, Giles & Co., and 
that he had no beneficiary interest therein, and he entered into a 
covenant with George P. Lawrence, John S. Lawrence, and John 
C. Giles, recited as composing the firm of Lawrence, Giles & Co., 
that he and his heirs would hold the premises in conformity with 
the provisions of the declaration of the trust. In the year 1875, 
after very heavy losses had occurred in the firm, Alexander Law- 
rence asked the bookkeeper one day what the amount of losses had 
been, and, having been informed, told the bookkeeper that he would 
have to give the boys some more money to go on with the business. 
In March, 1681, Alexander M. Lawrence, testifying before a referee 
in an action in which, so far as appears, he had no reason to say 
anything but the truth on this point, swore that the firm of Law- 
rence, Giles & Co. was, in 1867, composed of John 8. Lawrence, 
George P. Lawrence, and John C. Giles, and that he (Alexander M. 
Lawrence) had never had any interest in that firm, and was in no 
way connected with it. His will, which was dated on the 27th of 
April, 1881, contained a provision reciting that he had a consid- 
erable sum of money Joaned to the firm of Lawrence, Giles & Co., 
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the sudden withdrawal of which might subject them to inconven- 
ience, and directing that such moneys should be left with the firm 
as long as his son George P. Lawrence should desire. This was 
substantially all the testimony which is competent to be considered 
between these parties as bearing upon the question whether or not 
Alexander M. Lawrence was a partner. There was some testimony 
given of declarations by George P. Lawrence, but that cannot be 
considered between these parties. 

Upon a careful consideration of this testimony, it seems to us 
that the referee was correct in the conclusion which he reached, 
that Alexander M. Lawrence was not a partner in this firm. While 
the evidence, from the sharing in the profits and losses and the 
general connection had by A. M. Lawrence, was weighty, as tending 
to show that he was a partner, and would probably charge him 
with the liabilities arising from that relation in an action brought 
by a third person upon a contract with the firm, yet it cannot be 
disputed that he never regarded himself as a partner, and, when- 
ever he was asked about it, so far as appears, denied that the re 
lation existed. All the facts are entirely consistent with some other 
relation, and upon the whole case we agree with the referee that 
the plaintiff failed to establish the burden of proving that the 
partnership existed. That being so, the plaintiff was not entitled 
to an accounting. Salter v. Ham, 31 N. Y. 321; Arnoid v. Angell, 
62 N. Y. 508; Hazard v. Hazard, 1 Story, 373, Fed. Cas. No. 6,279. 

It is claimed, however, by the plaintiff, that, although no partner- 
ship relation was shown to exist, Alexander M. Lawrence was still 
entitled to an accounting, as one who was engaged with the firm of 
Lawrence, Giles & Co. in a joint adventure. It is to be noticed that 
the plaintiff does not ask relief against the firm of Lawrence, Giles 
& Co., but only against one of the members of that firm. He says 
that, having been a partner in that firm, he has, as to the result 
of the transactions thereof, become a creditor of Giles, and he de 
mands an accounting, and the payment of that debt. Unless the 
relation of partner was established, he shows no right to an ac 
counting from Giles, or to the payment of any sum by Giles to 
him. That fact, then, as we have said, lies at the basis of this 
cause of action, and the cases above cited establish that, when a 
claim to an accounting is based solely upon the existence of a part- 
nership, and that fact is not made to appear, the complaint must 
. be dismissed. The case of Arnold v. Angell is decisive on that 
point. In that case, the action was brought for an accounting upon 
an allegation that the plaintiff and the defendant were copartners. 
and the relief demanded was that the copartnership be dissolved. 
and that there be an accounting and a division of the proceeds. 
The judge, at the trial, found that there was no partnership, but 
that, in spite of that fact, because there was a joint adventure, 
the plaintiff was entitled to an account of the business. The in- 
tcrlocutory judgment entered upon this finding was affirmed at the 
general term. Arnold v. Angell, 38 N. Y. Super. Ct. 27. Upon ap- 
peal to the court of appeals from the order entered upon this de- 
cision of the general term, the Judgment was reversed; the court 
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saying that, when the issue of partnership was decided against the 
plaintiff, the action was at an end and the defendant was entitled to 
judgment. 62 N. Y. 508. The case of Marston v. Gould, 69 N. Y. 
220, is entirely different. In that case there was no allegation that 
the parties had entered into a partnership between themselves. 
The only claim was that they were engaged in a joint adventure, 
which had come to an end, and fur that reason the plaintiff was 
entitled to an accounting, and to the payment of his share of the 
profits of the adventure. The case cannot be in any way construed 
to sustain the claim of the plaintiff here. 

For these reasons, and without considering the other ques- 
tion passed upon by the referee, we are of the opinion that this case 
was properly decided, and that the judgment must be affirmed, with 
costs. All concur. 


(15 Mise. Rep. 439.) 
MOSHEIM et al. v. SCHWARTZ, 


(City Court of New York, General Term. January 28, 1896.) 


APPEAL—NOTICE—ViEW OF FActs. 

Where the notice of appeal in a case tried: by jury Is from the judgment 
only, the general term of the city court of New York has no power to re- 
View facts, 

Appeal from trial term. 

Action by J. E. Mosheim & Co. against Harris Schwartz. There 
was a judgment in favor of plaintifis, and defendant appeals. Af. 
firmed. 


Argued before FITZSIMONS, McCARTHY, and BOTTY, JJ. 


Albert D. Haff, for appellant. 
Franklin Bien, for respondents. 


_MceCARTHY, J. The notice of appeal in this case is from the 
judgment only, and in such case the general term has no power to 
review a case on the facts where the trial was by jury. There be- 
ing no appeal from the order denying a new trial, which is unfor- 
tunate, only exceptions appearing on the record before rendition of 
the verdict can be considered. Boos v. Insurance Co., 64 N. Y. 236, 
“42; Del Genovese v. Mayor, etc., 14 N. Y. St. Rep. 197. There are 
no material exceptions in the case, and judgment must therefore be 
affirmed, with costs. All concur. 


(lo Misc. Rep. 308.) 
In re HALBERT’S WILL 
(Surrogate’s Court, Oneida County. December, 1895.) 


1, Witts—Capacity To MaKE—UseE oF INTOXICANTS. 

Testatrix made her will in her sixty-eighth year. It was shown that 
she was irritable and eccentric, and addicted to the excessive use of 
intoxicants; that, although scrupulous as to her appearance and de- 
portment in her younger days, she bad became careless, vulgar, and im- 
Modest; that she was sober at times. and, when sober, ratioual, and 
capable of transacting business; and that she was sober when she ex- 
ecuted her will, Held, that she was not shown to have become incom- 
petent to make a will by the use of intoxicating liquor, 
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2. SamE—ReEvLicious BELIEF— DELUSIONS. 
Testamentary capacity is not affected by the fact that testatrix believed 
in Spiritualism, in the absence of delusion as a result thereof. 


8. SAME— UNDUE INFLUENCE. 
Undue influence is not sutticiently shown by evidence that the will was 
made in favor of one in testatrix’s employ, on promptings of friendship 
and gratitude. 


Proceeding by contestants to revoke the decree admitting to pro- 
bate the last will and testament of Martha B. Halbert, deceased. 
Decree confirmed. 


L. E. Goodier, for contestants. 
H.S. Hatten (William Kernan, of counsel), for proponent. 


CALDER, S. This proceeding is to revoke the decree entered 
in the surrogate’s office of Oneida county on the 3d day of Decem- 
ber, 1894, admitting to probate, after a prolonged contest, the last 
will and testament of Martha B. Halbert, deceased. Surrogate 
Bright, before whom the evidence was taken, died before ren- 
dering his decision, and by stipulation of all parties the case was 
submitted to Surrogate Bentley, who upheld the validity of said 
instrument. On the 10th day of December, 1894, a petition was 
filed by the contestants asking that said decree of probate be re- 
voked, alleging, as a basis for such relief, that said instrument 
was not the last will and testament of Martha B. Halbert: that 
said Martha B. Halbert was not, at the time of making, subscrib- 
ing, or declaring said instrument, of sound mind and memory; that 
said witness did not sign said will at the request of decedent; 
that the execution of said instrument was obtained bv fraud and 
undue influence; and that it was not sufficiently proved before 
the surrogate’s court when admitted to probate. The taking of 
evidence in respect to the matters set forth in said petition was 
begun before the present surrogate on the 14th day of February, 
1895. Many hearings were had, and considerable time was nec- 
essarily consumed by respective counsel in the preparation and 
trial of said case. The record is voluminous, comprising nearly 
1,800 pages of printed matter. Decedent's first husband was John 
F. Batchelor, who died in 1878, and in 1880 she married Horace 
Halbert, who died in 1887. Testatrix was born October 9, 1s 21, 
and died June 22, 1892. The will was dated and executed Mav 
10, 1889. At the time of the execution of the instrument in ques- 
tion she was, therefore, in her sixty-eighth year. For convenience, 
the petitioners in this proceeding, who were the contestants in 
the former one, may be designated as contestants and the answer- 
ing party as proponent. 

Beyond contradiction, the decedent had been for many years a 
slave to the use of intoxicants. She was always irritable and ec- 
centric. In her younger days she was particular in her personal 
appearance, and proper in conversation. As the years advanced 
there was a noticeable change, until, in the latter part of her life, 
she manifested little interest in the care of her home, and was 
often vulgar in talk and immodest in her acts. Many witnesses 
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were called by contestants, who described acts and repeated con- 
versations tending to establish irrationality on her part, but al- 
most invariably there was associated with this evidence a state- 
ment that she was either drunk or had been drinking. Standing 
apart from the temporary effect of intoxicants, her acts and con- 
versations would indicate mental aberration, or, perhaps, symptoms 
of a diseased mind. | 

No precise rule can be laid down by which testamentary ca- 
pacity can be measured. In the execution of deeds, mortgages, 
contracts, and instruments of like character, there are at least 
two parties whose minds and energies are antagonistic. <A will, 
when voluntarily executed, is the act of one person, uninfluenced 
and uncombated by any other agency, and therefore the decisions 
are that less mental capacity is required to execute a will than 
any other legal instrument. Eccentricities, religious beliefs, pe- 
culiarities, and even impairment of the mind, do not render one 
incompetent to execute a will. The expression “sound mind” does 
not mean, in the execution of a will, that one must possess a per- 
fect intelligence. It is the degree of intelligence that determines 
and controls. It is easy to distinguish between a sound mind 
and the condition of a maniac, but there is some difficulty in de- 
termining testamentary capacity where there is the presence of 
a manifest change in one’s mind, amounting to aberration or im- 
pairment, attributable, perhaps, to thoughts on certain subjects, 
or fancies, or occasioned by grief, illness, and causes of a similar 
nature. A monomaniac may have capacity to make a will, the 
theory being that, as to one subject, he is insane; as to all others, 
sane. In re Forman’s Will, 54 Barb. 274. That an aged person 
is forgetful, and, at times, labors under slight delusions, does not, 
per se, establish testamentary incapacity. Society v. Loveridge, 
70 N. Y. 389. There ig no presumption of incapacity by reason of 
the advanced age of testator. Horn v. Pullman, 72 N. Y. 269. 

It must be conceded that the constant use of intoxicating drink 
will impair the mind, and may ultimately render one incapable to 
execute an instrument testamentary in character. But the most 
pronounced drunkards have times when they are sober, and have 
perfectly lucid intervals, and every act performed at such times is 
legal and binding. Their deranged condition of mind is transitory, 
and is not unlike that arising from certain kinds of illness. Drunk. 
enness may cloud the intellect for the time, but reason returns when 
the exciting cause has disappeared. Peck v. Cary, 27 N. Y. 9, a 
case often cited, was where the will of a confirmed drunkard wags 
established, though executed after a protracted debauch, and he 
had drunk several times during the day of its execution. In Van 
Wyck vy. Brasher, 81 N. Y. 260, it was held that an habitual drunk- 
ard was not incompetent to execute a deed. To render him incom- 
petent, there must be proof that, at the time of the execution, he 
was in a state of actual intoxication. In Re Johnson's Will, 7 
Misc. Rep. 220, 27 N. Y. Supp. 649, it appeared that testator had 
been addicted to the use of intoxicating liquors for many years, 
had suffered delirium tremens, was an inmate of an inebriate asy- 
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lum, and, shortly before the execution of his will, had fallen into 
an epileptic fit; yet it was held he had testamentary capacity, and 
his will was admitted to probate. In Re Reed’s Will (Surr.) 2U N. 
Y. Supp. 91, the testator had been adjudged by a jury an habitual 
drunkard. He had been committed to a state asylum for the in- 
sane, where he remained about 11 months, then released on pro- 
bation, but was recommitted, then released, and his drinking habit 
continued. It was held that’ these facts failed to establish mental 
incompetency, and the will was admitted to probate. 

The rule drawn from many decisions of our courts is that, if one 
can comprehend the act he performs, knows the persons who are 
the subjects of his bounty, understands the nature and extent of 
his property, is able to retain these matters in his mind during 
the execution, and the testamentary act is free from delusions, 
he is competent to make a legal will. 

More than 30 witnesses testified to numerous things said and 
done by decedent when sober, and gave detailed statements of 
many business transactions in which she was engaged, and in 
which she took an active and rational part. The witnesses for 
contestants, most of whom were frank in statements and honest in 
convictions, have failed to establish that the testatrix, when free 
from the immediate influence of strong drink, was insane, or there 
was such an impairment of the mind as would render her incompe 
tent to execute the will in question. Their principal witness, Mrs. 
Humphrey, testified that, a number of times, she was with de 
cedent when they talked about the current news of the day, social 
matters, newspaper topics, and discussed different subjects; that 
she rode with her summer and winter, and, when at the house of 
decedent, she showed her relics, consisting of jewelry, china, and 
pictures that she had brought from England. These visits con- 
tinued to shortly before her death. The decedent was evidently 
sober during these times. 

On March 6, 1889, about two months before the execution of this 
will, an action was tried in the supreme court before a referee, 
decedent being the plaintiff, wherein she sought to recover dam- 
ages for an alleged trespass, and asked for an injunction restraining 
defendant from using a certain driveway. The referee was called 
by proponent, and testified to what took place before him, and 
detailed evidence which was given by decedent. She was examined 
by respective counsel, and no suggestion was offered by any one. 
at that time, as far as the evidence discloses, that she was mentally 
unable to engage in litigation, or to take part in the transaction 
which was the subject of said litigation. 

It is incumbent upon the contestants to prove, nct only that dece 
dent had been intoxicated, or was usually intoxicated, but that she 
was so in fact at the very time the will was executed, or that her 
mind was so clouded by drink that she was incompetent to give ex- 
pression to her real testamentary intentions. Peck v. Cary, 27 N. Y. 
9; Van Wyck v. Brasher, 81 N. Y. 260; In re Johnson's Will, 7 Misc. 
Rep. 220, 27 N. Y. Supp. 649; In re Reed’s Will (Surr.) 20 N. Y. Supp. 
91; Andress v. Weller, 3 N. J. Eq. 608; Lee’s Case, 46 N. J. Eq. 193, 
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18 Atl. 525. Upon this proposition we have the testimony of five 
persons who saw the decedent the day the will was executed, and of 
Dr. Ford, who saw her more than 24 hours after its execution. He 
had not seen her since the preceding March. His evidence upon the 
question of her actual intoxication between the hours of 9 and 10 on 
the evening of May 10th cannot have much weight in determining 
this question. Mrs. Humphrey, for contestants, testified that she 
took the 1 o’clock car for Whitesboro, stopped in West Utica for 
about an hour, arriving at Mrs. Halbert’s shortly after Dr. Ford had 
left, and, according to her testimony, decedent must have been in a 
drunken stupor, although able to converse with the witness. In the 
former trial, from her evidence, she was at Mrs. Halbert’s either at 
the time or before Dr. Ford was there; that she had told this occur- 
rence numberless times, and yet, upon this trial, her testimony was 
materially changed in reference to the time of her arrival at dece- 
dent’s house. It must be held, from her entire evidence, that, if she 
was there, it was at the time testified to by her in the former trial. 
Her recollection as to material things must have been better at that 
time than it was after an elapse of nearly three years. Her interest 
in behalf of contestants was undisguised. Dr. Ford, as far as the 
evidence discloses, was the last person who saw the decedent until the 
evening of thatday. He testifies that he knew the decedent for many 
years, noticed her increasing drunkenness, and the deterioration 
which goes with constant drink. He saw her in her own house in 
a state of intoxication, and met her on the streets when she was in the 
same condition, and the deterioration of her mind manifested itself 
in her appearance, manner of dress, and talk, and especially in her 
housekeeping. He was at the house of decedent between half-past 
2 and 3 o’clock in the afternoon of May 10th. She was garrulous, 
but did not manifest in any other way that she had been drinking, 
and was able to walk up and down stairs. In his judgment, she 
was incompetent to make a will that day, although, if sober, she might 
have been competent; but, as a matter of fact, he did not remember 
much about how he found her, which statement he also made in the 
former trial. From his entire evidence, there is nothing on which to 
base the proposition that she was insane, or, when sober, that her 
mind was so impaired that she was not master of her faculties as far 
as a testamentary act was concerned. In answer to the question put 
by the court, “Did you find anything the matter with her except alco- 
holism on the first day?” he answered, “That is about all. I think 
there was a slight cold.” His observation was made many hours be- 
fore her will was executed. It is not an unusual occurrence that 
one addicted to the use of strong drink may be somewhat under its 
influence, and in seven hours after be able to transact ordinary busi- 
ness. This evidence, in its entirety, fails to establish that decedent 
was drunk on the evening of May 10th, especially when contradicted 
bv direct and positive testimony. 

Rebutting the idea of her being intoxicated is testimony of three 
witnesses for proponent, who were present when the will was executed. 
In the morning of May 10th Mr. Patten, the attorney who drew the 
will, wasat the house of decedent,and there made a memorandum from 
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which, during the day, he drew this will; and, according to his test- 
mony, she was perfectly sober that morning, and during the evening, 
between 9 and 10 o’clock, when the will was executed, there was no 
indication of her being drunk; and, while there, she did not drink. 
Messrs. Jones and Miller, the subscribing witnesses, were there for 
about an hour, and detailed conversations had with decedent, de- 
scribed quite minutely what took place preceding and at the execu- 
tion of the will, all the statutory requirements being complied with, 
and gave convincing testimony that she was sober, did not drink 
when they were present, and that the act performed by her was free 
and voluntary. As far as the evidence discloses they have no pe- 
cuniary interest in sustaining this will, and their evidence must be 
given great weight in determining this controversy. If decedent 
was drunk when this will was executed, then three reputable wit- 
nesses, in order to render valid this instrument, which is apparently 
signed by a steady hand, have committed willful perjury. This evi- 
dence does not warrant such a conclusion. It must be held that, at 
the time of this execution, she was not under the influence of intoxi- 
cating liquor and was able to dispose of her property by a testa- 
mentary instrument. 

Another ground urged by contestants is that this will should be set 
aside by reason of undue influence exerted upon decedent by Thomas 
Kirk, who was her coachman, and who is made her residuary legatee. 
It appears he had been in her employ for a few years, and was, no 
doubt, anxious and interested as to the manner in which decedent 
would dispose of her estate. She apparently preferred his company 
to that of any other person. They had been seen together when 
drunk, and on different occasions he was abusive and disrespectful. 
He advised, on several occasions, as to collecting money, paying bills, 
and making certain purchases. She declared that she would do well 
by him, and that the Batchelors and some of her kindred would not 
receive any of her money. Influence, in order to vitiate a testament- 
ary act, must be undue. It is not undue if it is a reasonable argu- 
ment, suggestion, advice, persuasion, or urging one’s personal claims 
upon the bounty of another. Undue influence has been described as 
that “which overpowers the will without convincing the judgment.” 
It must be an influence which is exerted by fraud and coercion, and 
not that which arises through affection, gratitude, or feelings of like 
character. Many wills have been sustained where one’s own family 
have been disinherited. From the evidence there is nothing to show 
that Kirk talked with Patten as to the preparation of this will, and 
he was not present at its execution. If Mrs. Halbert did not wish to 
have him enjoy her property, she could easily have executed another 
will. Applying the principles of our well-settled decisions, the evi- 
dence fails to establish that this instrument was obtained by fraud, 
or that undue influence was exerted over the mind of the testatrix. 
In re Snelling, 186 N. Y. 515, 32 N. E. 1006; Brick v. Brick, 66 N. Y. 
144; Cudney v. Cudney, 68 N. Y. 148; Marx v. McGlynn, 88 N. Y. 357. 

Some evidence was given in reference to the religious belief of 
decedent. For many years she had been a Spiritualist, and had done 
many things consistent with the teachings of Spiritualism. She 
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visited the cemetery, and communed with the spirits of her deceased 
husbands; set apart a bedroom for them, in order that they might 
have a place to rest when they visited her; placed at the table a 
sufficient number of plates for them; and did numerous other things, 
attributable, from this evidence, to her belief. We are not to treat 
Spiritualism theologically, but legally, in its application to the testa- 
mentary capacity of the testatrix. It matters not what our indi- 
vidual opinion may be as to facts, formalities, or claims of Spiritual- 
ism. That has nothing to do with this case. There is no evidence 
that decedent did things other than those which are understood to be 
the result of the teachings of Spiritualism. There was no delusion, 
which was the result of her belief, which entered into the execution 
or preparation of this instrument. It is well settled that believers 
in this faith, when testamentary capacity is in question, must be con- 
sidered in the same light as those who take part in any other religious 
ceremony. In re Keller’s Will (Sup.) 3 N. Y. Supp. 629; In re Van- 
derbilt’s Will, 3 Redf. Sur. 384; In re Will of Vedder, 14 N. Y. St. 
Rep. 470. 

The foregoing conclusions lead to the conviction that the decree 
heretofore entered admitting said last will and testament to probate 
was proper, and should therefore be confirmed. 

Decreed accordingly. 


15 Mise. Rep. 296.) ~ 
(15 Mise. Rep. 296.) In re CHAPMAN. 


(Cattaraugus County Court. June, 1895.) 


PaurpERs—SETTLEMENT—EFFECT OF REMOVAL. 
Where a resident of New York removed with his family to, and gained 
a settlement jn, another state, he thereby lost all claim to a settlement in 
any town in New York. 


Proceeding by the overseer of the poor of the town of Ellicottville, 
Cattaraugus county, to charge the town of Otto, in the same county, 
With the support of Martin Chapman, a pauper, then in Ellicottville, 
on the alleged ground that his settlement was in Otto. From an 
award by the county superintendent in favor of Ellicottville for costs, 
the town of Otto appeals. Dismissed. 


E. D. Northrup, for the town of Ellicottville. 
D. E. Powell, for the town of Otto. 


VREELAND, J. This man, Martin Chapman, was in the town of 
Ellicottville, Cattaraugus county, in the month of December, 1892, 
and, either upon his own request or at the solicitation of the overseer 
of the poor of that town received aid from such overseer as a pauper. 
On December 23d of the same year the overseer of Ellicottville 
served a notice in writing in the usual form upon the overseer of the 
poor of the town of Otto that Chapman was settled in Otto, and was 
being maintained by Ellicottville. On December 28th following, and 
Within 10 days, the overseer of Otto gave notice to the overseer of 
Ellicottville that he would contest before the county superintendent, 
on a day named, such alleged settlement of said pauper. The pro- 
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ceeding was tried and decided by the superintendent, who found that 
Chapman had not had a settlement in Ellicottville, but did not decide 
that he either did or did not have a settlement in Otto, and awarded 
$10 costs to Ellicottville as the “prevailing party”; whereupon Otto 
appealed for a new trial, and upon such trial the parties stipulated 
that the evidence taken before the superintendent should be used and 
treated as the evidence on the trial before this court. Under these 
circumstances a review of the case by this court partakes rather of a 
review of questions of law than a new trial of facts. No claim was 
made before the superintendent that Chapman ever gained a settle- 
ment in Ellicottville, and no contention to that effect is indulged in 
here. This leaves as the only question to be disposed of the proposi- 
tion whether or not the pauper had at the time of the trial a settle 
ment in Otto, and from the evidence I am disposed to find that such 
was not the case, but that by gaining a settlement in the state of 
Pennsylvania he lost all claim to a settlement in any of the towns of 
this county, and could only regain such settlement in the usual way, 
by continuing to be a resident in some one town for one year. The 
evidence shows, and neither party disputes it, that Chapman lived in 
Bradford, Pa., for one year, about 1885, and again for two years, 
about 1887-88, and again for nearly a year, about 1890; that his 
family lived with him during the first year when he was in Pennsyvl- 
vania, and that he voted there when a resident in that state. His 
settlement in Otto, if one was ever acquired, was gained prior to 
February, 1884, and prior to his first residence in Pennsylvania. The 
contention of Ellicottville is that the settlement of the pauper was in 
Otto, but Otto claims that since any residence or settlement was 
gained that he might have had in that town Chapman had acquired a 
new settlement in Pennsylvania, and had for that reason lost such 
settlement in Otto, and that he must again acquire a settlement in 
Otto before he would be chargeable to that town. It is not easy to 
determine the fact whether or not Chapman ever had a settlement in 
Otto, but that question becomes immaterial if the proposition that 
when he gained a settlement in Pennsylvania he lost any settlement 
which he had in this state, and could only regain it in the usual way, 
be established to be sound law. No evidence was offered showing 
under what circumstances a person may gain a settlement in the state 
of Pennsylvania, and, in the absence of such proof, the laws of that 
state in that respect must be presumed to be the same as the laws of 
our own. Monroe v. Douglass, 5 N. Y. 447; Savage v. O'Neil, 44 
N. Y. 298; Hunt v. Johnson, Id. 27. A residence of one vear with his 
family and again of two years, and his exercise, during such time, 
of his right to vote in some town of this state, would gain for him 
a settlement here; and these facts, in the absence of evidence, must 
be held to have gained for him a settlement in Pennsylvania. 

The question then arises, does a person who once gained a settle 
ment in one of the towns of this state retain it for all the purposes 
for which a settlement may be made effective, so that he may become 
chargeable to such town, although he may have subsequently gained 
a settlement in another county of the state or in another state? As 
the situation is presented here, Chapman had the right to apply to the 
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poor authorities where he was in Pennsylvania for relief, and they 
were required to comply. But if he also had a settlement at the same 
time in Otto, he could, at his option, return to Otto, and the poor au- 
thorities there must also relieve his necessities. If this be the law, 
then a person having a settlement in the town of Salamanca might 
remove to Kansas, and reside there for 50 years, and gain a settlement 
there, then return to the former place, and, for all the purposes of the 
poor laws, still be held to have retained the former settlement. He 
wight even bring with him a wife and flock of children, who were 
never residents of Salamanca, but who might, nevertheless, be held 
to take the former settlement of the husband and father. These are 
extreme cases, yet possible to arise under the theory that has long 
prevailed among the poor authorities in the state that a settlement 
once gained in any town in the state should continue until a settle- 
ment should be gained in some other town in the state, irrespective 
of the interval. This rule would amount, in effect, to holding a town 
responsible for the support, in case of need, of all the persons ever 
gaining a settlement within its borders, so long as they did not 
acquire a settlement elsewhere within the state. The law does not 
appear to uphold such a theory, but, on the contrary, such authorities 
as can be produced tend to establish a different doctrine. The pres- 
ent able superintendent of the poor of Cattaraugus county, in a well- 
considered paper read before the convention of superintendents of the 
poor of the counties of the state held at Utica in August, 1892, said 
upon this subject: 

“A proper rule would be to disregard the former settlement, if one 
ever existed, and to treat the persons applying for relief as if they 
had never been in the county before, especially where they gained 
a new settlement in another county.” 

I do not find that the courts of the state have ever decided the ques- 
tion involved here. In Stillwell v. Kennedy (Sup.) 5 N. Y. Supp. 407, 
which involved the settlement of Charles Ayers in the city of Elmira, 
N. Y., where the pauper had been for many years a resident of Kansas, 
with his parents, the court says: “It is very clear that by the re- 
moval of the mother and the son to Kansas they lost their residence 
in this state, and became residents and citizens of Kansas.” Again, 
the opinion states: “When the mother became a resident of the city 
of Elmira, and the boy followed her to that place, a residence and 
settlement were initiated.” While these dicta, under the circum. 
stances, are not of much weight as authority, still they indicate to 
some extent the course of reasoning the court would adopt if the 
question were before it. The proposition appears to have been de- 
cided in Town of Middleton v. Town of Lyme, 5 Conn. 95, where the 
opinion says, upon quite a similar state of facts: “A person having a 
settlement in this state loses it by gaining a settlement in another 
state, and can regain a settlement here in no other manner than any. 
other inhabitant of another state.” While this case was decided long 
ago, I do not find that the principle involved has been distinguished 
by later cases. Of substantially the same import is North Yarmouth 
v. West Gardiner, decided by the supreme court of Maine in 1870, and 
reported in 4 Am. Rep. 279. The decision in 34 Conn. 273 (Town of 
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Morris v. Town of Plymouth), was decided under a statute enacted 
after the decision in Town of Middleton v. Town of Lyme. In view 
of the facts and these authorities, I think it must be held that Chap- 
man had not, at the time of service of the notice by the overseer 
of Ellicottville upon the overseer of Otto, a settlement in the town of 
Otto, or in any other town in the county. I find as conclusion of 
law that the proceeding to charge the town of Otto with the support 
of said Martin Chapman be dismissed, with costs; such costs, under 
the stipulation of appellant’s attorney, not to exceed the sum of $20. 
Proceedings dismissed, with costs. 


(lo Mise. Rep. 322.) 
MILLER v. BOARD et al. 


(Fulton County Court. December, 1895.) 


OFFICE AND OFFICER—PERSONAL LIABILITY—CONTRACTS. 

Village trustees, contracting, on behalf of the village, with one who 
knows their official position, and that such contract is without validity 
unless confirmed by the board of trustees, are not personally liable on 
such contract, in the absence of proof of intent on their part to render 
themselves so liable.1 


Appeal from justice court. 

Action by Miles D. Miller against William Board and Lewis K. May- 
lender for damages for the nonperformance of an alleged contract 
between plaintiff and defendants, whereby, as claimed by plaintiff, he 
was employed by defendants to act as chief of police of the village 
of Johnstown, but was not permitted to enter on the discharge of the 
functions of such office. From a judgment in favor of plaintiff, de 
fendants appeal. Reversed. 


Frank L. Anderson, for appellants. 
Clark L. Jordan, for respondent. 


KECK, J. The right of recovery in this action against the two 
appellant defendants depends upon the facts as to whether or not the 
alleged contract or agreement of employment between the plaintiff 
and defendants was a valid one, and, if made as claimed by plaintiff, 
enforceable against the appellants individually. There is no question 
but that, at the time of the making of the alleged contract for the 
employment of the plaintiff, the defendants were trustees of the vil- 
lage of Johnstown, and whatever was said by and between the parties 
on the subject of the plaintiff’s employment related solely to his being 
so emploved as chief of the police force of said village, and that the 
plaintiff so understood it, because, when he was sworn upon the trial 
of the action, he said: 

“It was iu the evening of December 24, 1894, I met the defendants there. 
and defendant Maylender spoke first, and said that his business with me was 
that he desired to have me to act as chief of police of the village of Johns- 


town as soon as their present chief finished up his work. * * * He asked 
me if I would take the place. I said, ‘Yes.’ I asked him what the waves 





1 See QOlifiers v. Belmont (Com. Pl. N. Y.) 36 N. ¥. Supp. 813, affirming 
33 N. Y. Supp. 275. 
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would be, and he said they had been paying $50 per month; but I said I 
would not work for $50, and then he said they would pay me $50. I was to 
xo to work on the following Monday night. Mr. Little spoke to the other two, 
and said, ‘When shall we have Mr. Miller report for duty? And they both 
said, ‘On Monday night.’ ” 

On cross-examination he further said: 

“Q. Did you understand that the defendants were trustees of the village 
of Johnstown at the time you had this conversation? A. Yes; I so under- 
stood it. It was by reason of their being trustees that I had the conversation 
with them. Q. Did you understand that, before you could become a police- 
man of the village of Johnstown, you wvuld have to be appointed by the 
board of trustees in Johnstown? A. 1 did. I knew that these men did not 
constitute the whole board of trustees.” 

This, with other testimony given on the trial of the case, establishes, 
without dispute or doubt, the fact that the defendants were trustees of 
the village, acting in matters relating solely to such village, and that 
the plaintiff knew it at the time of the alleged agreement or contract; 
and he also knew that, before he could become chief of police, his 
appointment had to be confirmed by the board of trustees of the 
village. The case is barren of proof of any special obligation or in- 
tent on the part of the defendants and appellants to become personally 
liable to the plaintiff upon such alleged contract, and it is therefore 
difficult to see how they can be made liable for damages resulting 
from or growing out of the same. _ If the alleged contract failed to 
bind or obligate the defendants personally, then this action ought 
not to be maintained against the appellants, for the rule of law is well 
settled that an agent who discloses his principal will not be personally 
liable upon a contract made by him in behalf of such principal, and 
within the scope of his authority, to the person with whom such con- 
tract is made; and the rule is much more strongly applied in favor of 
the nonliability of a person who is a public officer, and acts, and is 
understood to be acting, as such in the making of an agreement or 
contract relative to the public business devolving upon him by reason 
of such public office. Here, as stated above, the plaintiff knew that 
defendants were public officers and were negotiating with him about 
matters relating to the public business, the performance of which was 
cast upon them by the laws of the state. 

In the case of Nichols v. Moody, 22 Barb, 611, it is held that: 

“A public agent, acting in the line of his duty, is not personally Hable upon 
contracts made by him on behalf of the government, unless it appears that 
the credit was given to, or the labor performed for, the agent himself, and 
on his agreement and promise to pay, or the fact of his being a public agent 
was unknown, and not disclosed at the time of making the contract. It is 
not to be presumed either that a public agent intends to bind himself .per- 
sonally in acting as a functionary of the government, or that a party con- 
tracting with him in his public character means to rely upon his individual 
responsibility.” 

In the case of Hall v. Lauderdale, 46 N. Y. 70, the rule was laid 
down by the court of appeals that: 

‘An agent acting within the scope of his authority, and disclosing his 
agency, will not be personally bound, unless upon clear and explicit evidence 
of such an intention. The rule is still stronger in the case of a public agent.” 

In the light, therefore, of the undisputed facts of this case, and the 
rule of law governing it, it must be held that the judgment rendered 
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against the two appellants was and is wrong, and must be reversed, 
with costs, and an order is directed to be entered accordingly. 
Judgment reversed, with costs. 


(15 Mise. Rep. 325.) 
PEOPLE v. CASEGEANDA, 


(Court of Gencral Sessions, New York County. December, 1895.) 


EvVIDENCE—JoubIctaL NoTICE—Ci1ry ORDINANCES. 
Judicial notice will not be taken of city ordinances. 


Appeal from city magistrate. 
Carlo Casegeanda was convicted of the violation of city ordi-’ 
nances, and appeals. Reversed. 


Herman Stiefel, for appellant. 
John R. Fellows, Dist. Atty., for the People. 


GOFF, Recorder. Carlo Casegeanda, the defendant, was, by the 
city magistrate, adjudged guilty of a violation of section 33 of the 
corporation ordinances of 1880, in that he obstructed the side 
walk with a boot-blacking stand; and from such judgment and 
conviction he appeals. Several grounds of error are assigned by 
the appellant, but only one of them is necessary to a consideration 
of the case as presented by the return. The complainant, as cap- 
tain of police, was thus examined: 

“Q. Are you familiar with section 33 of the city ordinances? A. I havea 
copy here of the amended ordinances of 1884. (Copy of ordinances offered in 
evidence. Objected to on the ground that the ordinance now offered in evi- 
dence is not properly certified, as required by section 941 of the Code of Civil 
Procedure. Objection overruled. Exception.)” 

If there was something denominated an ordinance offered in 
evidence, the return does not show what the ordinance was; and, 
if the defendant was convicted of a misdemeanor for violating an 
ordinance, and there was no evidence of the declarations or the 
mandates or the prohibitions of that ordinance, of what could he 
be convicted of violating? An ordinance is not a statute, of which 
judicial notice must be taken. It must be proven in the manner 
prescribed by law, and the burden of its proof rests with the pros- 
ecntion, the same as the proof of any other fact necessary to sus- 
tain the prosecution. Two facts are necessary to be proven in 
such a prosecution: First, the fact of the existence of the ordi- 
nance claimed to have been violated; and, second, the fact consti- 
tuting the violation. Section 941 of the Code of Civil Procedure 
prescribes that an ordinance may be read in evidence from a copy 
thereof, certitied by the clerk of the common council, or from a vol- 
ume printed by the authority of the common council. The power of 
the common council to enact ordinances is limited by the author- 
ity derived from the legislature, and in a prosecution for the vio 
lation of a city ordinance every fact necessary must be affirmatively 
proven and established by the record. There is no legal evidence 
upon which this conviction can be sustained. Judgment reversed. 
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SAUNDERS v. AGRICULTURAL INS. CO. OF WATERTOWN. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


INSURANCE—ACTIONS ON POLICY. : 

The owner of a two-story house, with a one-story addition, in which the 
owner lived, situated on one side of a highway, and of a barn aud a 
wagon house, situated on the other side of the highway, applied for in- 
surance on all the buildings. The policy issued insured $500 on barn No. 1, 
occupied by a tenant, $650 on hay and grain in barn No. 1, $200 on wagon 
house, and $450 on wagons, carriages, and horses in the barn, but con- 
tained no insurance on the dwelling. Part of the dwelling was used for 
storing grain. Held, that the policy did not cover the dwelling house, but 
only the barn and wagon house on the other side of the highway. 


Appeal from circuit court, New York county. 

Action by Aimee Saunders against the Agricultural Insurance Com- 
pany of Watertown. From a judgment for plaintiff, entered on a 
verdict, defendant appeals. Reversed. 

Argued before VAN BRUNT, P. J., and RUMSEY, O'BRIEN, and 
INGRAHAM, JJ. 


A. H. Sawyer, for appellant. 
Geo. Richards, for respondent. 


INGRAHAM, J. At the end of the case the defendant asked the 
court to direct a verdict, upon the whole evidence, in favor of the 
defendant, upon the ground that it clearly appeared from the testi- 
mony that the building which was destroyed by fire was not the 
building that was insured by the defendant. This motion the court 
denied, and the defendant excepted. The only question, as conceded 
by the parties, was whether or not the building destroved was the 
building insured by the defendant. We think that this motion should 
have heen granted, and that there was no evidence to justify a find- 
ing of the jury that. the building that was destroved bv fire was the 
building insured. The evidence in the case is substantially uncon- 
tradicted as to the situation of the premises at the time the policy of 
insurance was issued. Upon one side of the road was a building that 
the witness described as “a story and a half or two-story house, with 
these additions,—one story additions.” “The main part of the house 
was a story and a half, or two stories.” It was in this building, thus 
described as a house, that the insured and her family lived, and the 
only building upon the place that could be called a residence. Upon 
the opposite side of the highway from this building designated asa 
dwelling house were two buildings,—one called by the witness “Barn 
No. 1,” and the other a wagon house. They were separated from 
each other. - The barn was composed of three connected buildings; 
the wagon house, one building, standing by itself. A diagram was 
admitted in evidence, which showed the location of these buildings 
with the highway, and which was testified to as correct by the person 
who made it. With this situation of the property, there was one 
building on which the owner resided, another building which was 
used for barn purposes, and another that was used as a wagon 
house. The insured applied to the defendant for insurance upon 
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all the buildings, and in consequence of that application the pol- 
icy in question was issued. That policy insured 3500 on barn 
No. 1, occupied by a tenant, $650 on hay and grain in barn No. 
1, $200 on wagon house, ind $150 on wagons, carriages, and horses 
in the barn, but contained no insurance upon the dwelling. The 
building that was destroyed by fire was the building standing by 
itself, which was the only building on the premises used as a dwelling. 
Bearing in mind this situation of the premises, and the absence of 
any evidence showing a contrary intention, we think it is clear that 
the building insured was not the building occupied by the owner as a 
residence, but was the building that was designated on the plan as 
“Barn No. 1.” The policy expressly insured wagons and sleighs, 
carriages and harness, in the barn. The horses and cattle were kept 
in this building designated as “Barn No. 1” upon the diagram. None 
of these things was kept in the building known as the “dwelling 
house.” There was also insured the grain kept in the barn No. 1, 
and the evidence is that there was no grain kept in that barn, but 
that the grain was kept in a part of the building designated as a 
“dwelling house.” While the description used in the policy is to 
some extent ambiguous, at the same time the distinction is drawn in 
the form of the policy itself between a dwelling house, a barn, and a 
wagon house, In it the dwelling was not insured, yet, strictly speak- 
ing, the building that was burned was a dwelling house; for in it 
the owner dwelt, and there was no other place upon the premises that 
could come within that description. On the other hand, the building 
known as “Barn No. 1” was a barn used for the purpose of keeping 
cattle, and in it was kept straw, although no grain was kept there. 
Considering this condition of the premises in question, no one reading 
this policy could understand, where a dwelling house was not insured. 
and a barn was, but that the policy applied to the building that was 
not destroyed, and not to the building that was. 

We think, therefore, that the court erred in refusing to direct a ver- 
dict for the defendant upon the whole evidence, and that the judg- 
ment must be reversed, and a new trial ordered, with costs to appel- 
lant to abide the event. ATI concur. 


LAIDLAW v. SAGE. 
(Supreme Court. Appellate Division, Iirst Department. March 6, 1896.) 


1. INSTRUCTIONS—REPETITION, 
It is proper to refuse an instruction which bas already been fully given. 
2% SAME—REVIEW. 
In determining the correctness of a charge it should be taken as a whoele, 
and not merely isolated portions thereof, 


8. JUROR—COMPETENCY—BIAS. 
A juror on voir dire, after testifying that he would as willingly reuder 
a verdict for defendant as for plaintiff, if the evidence warranted it 
stated, in auswer to a question by defendant's counsel, that he might have 
sume “reluctance” to decide in favor of defendant, because of sympathy. 
On further examination by the justice the juror testified that he couid 
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render a verdict on the evidence uninfluenced by any consideration, and 
that by reluctance he did not mean that he would be influenced in render- 
ing his verdict. Held, that it was not error to overrule a challenge by de- 
fendant for bias. 


4. SAaME—PREVIOUSLY FORMED OPINION. 

In a civil case it is not error to reject.a juror testifying that he had 
formed and expressed an opinion on the case from reading the evidence in 
former trials. though he also testified that he would not be swayed by 
such opinions. 


5. SamME—BrAg. 
It is not reversible error to reject a Juror because he was connected with 
a corporation which manufactured articles for a company of which defend- 
ant was a member. 


6. EviIpENCE—ADMISSIONS—PROOF OF IDENTITY. 

In an action for personal injuries received by plaintiff by reason of being 
placed by defendant between himself and a dynamite ‘explosion, it ap- 
peared that defendant, an elderly man, was taken, after the explosion, to . 
a drug store, to have his injuries, consisting of burns upon the bands, etc., . 
dressed, and sat on a chair in the middle of the Hoor. Held, that testimony 
of a witness that he heard an elderly man. sitting on a chair in the center 
of the floor of the store, whose hands were burned and clothes torn by the 
explosion, state that he had bad some protection from the explosion, was 
sufficient to identify defendant as the man who made the statement, so as 
to render it admissible against him, especially when the jury was in- 
structed to disregard such statement unless they believed {it was made 
by defendant. 


7 WitNess—Cross- EXAMINATION—DISCRETION. 
It is within the discretion of the trial court to determine how far and to 
what extent he would allow a witness on cross-examination to be asked 
questions disparaging to him, and not relevant to the case. 


8. APPEAL—REVIEW—EVIDENCE. 

In an action for personal injuries alleged to have been caused by reason 
of defendant’s placing plaintiff? between himself and a dynamite explosion, 
plaintiff testified that defendant placed his hand on his arm, and quietly 
drew him between the dynamiter and himself, so that his body cavered 
defendant, except his right arm and leg. Defendant denied that he had 
done so; and another witness of the explosion corroborated defendant, 
though from his position plaintiff and defendant were not all the time 
within his vision. In the explosion particles of flying matter entered de- - 
fendant’s clothing about the median line. Held, that the evidence was 
sufficient to sustain a finding that defendant placed plaintiff between him- 
self and the explosion. 


9. SAME. 

In such an action there was evidence that the main force of the explosion 
was in certain lines of direction; that plaintiff was moved by defendant 
from a place where be was, witbout either of the main currents of the 
explosion, to a place where he was within the full sweep of the currents. 
Held, that the evidence was sufticient to show that plaintiff's injuries were 
aggravated by his removal. 
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PATTERSON, J. We are asked to reverse the judgment ap- 
pealed from, and to send this cause back for a fifth trial, upon a 
record containing something over 200 exceptions, applying in va- 
rious ways to almost everything not in the interest of the defend- 
ant‘said or done by the justice who presided at the last trial. We 
have carefully examined the whole case, and find there was no error 
committed of a character or sufficient in gravity to call for the re- 
submission of the issues to a jury; and that the case is now in 
such condition that the important question of the liability of the 
defendant as matter of law may be properly presented to the 
court of last resort. But it is due to the defendant and his counsel 
that the reasons which impel us to affirm this judgment should be 
fully set forth. In former opinions of the general term in this 
department the rule of decision applicable to this particular case 
was announced, and compliance with the requirements of that rule 
by making proof of facts within it is the test of the right of the 
plaintiff to hold the judgment now appealed from. In the first of 
the opinions referred to (73 Hun, 125, 25 N. Y. Supp. 955) it was, 
in substance, declared that causing the plaintiff to change his posi- 
tion by an act intentionally done, whereby the person of the plain- 
tiff was used by the defendant as a shield or protection from an im- 
pending or threatened danger, known to the defendant, but of which 
the plaintiff was ignorant, furnished a ground of action for damages 
for the injuries the plaintiff sustained. It resulted from this ex- 
pression of the views of the court that to recover the plaintiff must 
prove by a preponderance of evidence—First, that the act of ag- 
gression was committed; second, that it was done intentionally, 
and with the design mentioned; and, third, that injury ensued. 
It was further considered that, the elements referred to being. 
established prima facie, the burden was cast upon the defendant 
to show that his act did not in any way contribute to any part of 
the injury, and that it was not incumbent on the plaintiff to prove 
that his injuries would not have been so great had he not been 
moved from the position he originally occupied. On the second 
appeal (SO Hun, 550, 30 N. Y. Supp. 496) the general rule of lia- 
bility was reasserted; but it was more particularly pointed out 
that a crucial distinction existed between an act instinctively done 
under a natural impulse of self-preservation, and one deliberately 
done by a man who takes in the whole of the surrounding circum- 
stances, and then “with reason and forethought puts a human 
buifer between himself and anticipated injury”; the act being vol- 
untary not necessarily making it actionable, but to be so it must 
have proceeded from calculation and design. 

That group of the defendant’s exceptions which relates to the 
law as charged by the trial justice at the last trial may be con- 
veniently examined at this point. The exceptions referred to were 
taken to portions of what the justice did charge and to parts of 
what he refused on request to charge. In its general scope and 
purport the rule of liability as declared by the general term was 
announced, but in one respect with a radical modification. Instead 
of adhering to the views of the appellate branch of the court, the 
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trial judge instructed the jury that the burden of proof was on the 
plaintiff from the beginning to the end of the case on every issue, 
thereby compelling the plaintiff to prove that his injuries were 
greater than those he would have sustained had his position not 
been changed by the alleged act of the defendant. This ruling, 
binding as it did the plaintiff to a more rigorous one than was 
deemed by the general term necessary to the maintenance of the 
action, is made the subject of an argument which will be considered 
in another connection. In other respects the charge accords with 
what the general term had previously. held. The jury were told 
that the action was brought to recover damages alleged to have 
been sustained in consequence of what, if it happened at all, was 
technically an assault; that if the defendant placed his hands on 
the plaintiff, and drew or moved him to a different position from 
that he previously occupied, that act was an assault. It was sub- 
mitted as a question of fact whether that was done so as to cause 
a material change in the plaintiff’s position. If the jury found it 
was not done, they were told the defendant was entitled to the 
verdict. They were also instructed that if the defendant did move 
the plaintiff involuntarily—that is to say, without a formed inten- 
tion to do so—he would not be responsible; and that particular part 
of the charge was emphasized and illustrated by an example of 
what constituted an unintentional and inv oluntary act. The jury 
were further instructed that Mr. Sage was in no wise responsible 
for the explosion or its effects, but that they must be satisfied that 
the plaintiff’s injuries resulted from Sage’s act. This general out- 
line of the charge shows that it was much more favorable to the 
defendant than, under the views of the general term, he could have 
anticipated. With the single exception of the so-called “shifting 
of the burden of proof,” the charge was entirely correct in the main 
features referred to, and, if there were an error in that particular, 
it was greatly to the advantage of Mr. Sage. The judge did not 
charge that a mere technical assault entitled the plaintiff to re- 
cover substantial damages. He merely said it gave a right of 
action, and expressly stated “the question of damages is an entirely 
different one. For such an assault the damages may be merely. 
nominal,” ete. 

Exceptions appear in the case to particular phrases and lan- 
guage of the trial judge in charging the jury, and in reply to re- 
marks of counsel made in connection with those exceptions. Where- 
ever the exception appeared to indicate that the instruction to 
which it referred was obscure or incomplete, or might be construed 
in a different sense from that intended by the judge, a correction 
er explanation was given; and we find no material error in any- 
thing said by the court concerning those matters. Where reference 
was made by the court to the testimony of witnesses, it was done 
with fairness and substantial accuracy. Concerning the defend- 
ant’s requests to charge and the rulings of the court upon them, 
we find that most of them, and almost all of the vital ones, were 
charged in the exact language in which they were presented by 
counsel. Some requests were modified, and properly so; some were 
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so multifarious as to justify a refusal to charge them. The four- 
teenth request is an important one, and embraced all the elements 
of liability. It was refused only as to form. The court had charged 
fully and completely, in its own way, every element of that request; 
and, having done so, was not bound to repeat, parrot-like, the words 
of counsel, or to reiterate in other forms the clear and pointed in- 
structions already given. Having critically examined the charge 
and the requests of the defendant and the rulings of the court upon 
them, we are unable to say that any error by which the jury could 
have been misled or were wrongly advised is made to appear. By 
separating certain remarks of the court from their context, and 
considering them dissociated from antecedent or subsequent ut- 
terances, it is easy to predicate error of what was said; but, tak- 
ing the charge and instructions and rulings on requests to charge 
as an entirety, we think the defendant has no just grievance, and 
no wrong was done him in the submission of the cause by the court 
to the jury. 

Recurring to the earliest stage of the trial, the learned counsel for 
the defendant insists upon the validity of exceptions taken to the 
rulings of the court as to the qualifications of jurors. By the Code 
of Civil Procedure the justice at circuit was the trior of all ques- 
tions concerning the fitness and competency of jurors, and his de- 
termination thereupon is reviewable under exception in the same 
manner as a decision of an issue of fact. Mr. Putnam was called 
and examined as to his qualifications for service on the panel. He 
was evidently an intelligent and discriminating man. In answer to 
a question put by the defendant’s counsel he stated that he might 
have some reluctance to decide in favor of the defendant because 
of sympathy. Thereupon he was challenged “for bias.” Prior to 
the answer referred to, Mr. Putnam had said that he would as will- 
ingly render a verdict for the defendant as for the plaintiff, if the 
evidence warranted it; whereupon the defendant’s counsel said. 
“IT am not speaking of the evidence now;” thus plainly putting his 
subsequent question on an entirely different footing. Then the 
justice, in order to ascertain exactly what was the state of mind of 
the proposed juror, and that he might decide the question he was 
obliged to determine, asked: 

“Are you satisfied in your own mind that, disregarding sympathy and everr- 
thing else, and any reluctance you may have. that you could listen to the tes 
timony of the witnesses here, independent of every other consideration in the 
world, and render a verdict upon that testimony, uninfluenced by every other 
consideration? Answer, Iintirely so. Question. Reluctance does not mean 


that it would influence you in rendering your verdict When you come to cen- 
sider the cause. Answer. No, sir.” 


Without further examination, the defense insisted on the chal- 
lenge. It was not allowed, and a peremptory challenge was inter- 
posed. The ruling of the court was right. Mr. Putnam was a com- 
petent person to serve. He was not disqualified either for prin- 
cipal cause or favor, grounds of challenge which still exist in civil 
cases (Butler v. Railroad Co., 121 N. Y. 112, 24 N. E. 187), although 
jurors are generally examined in such cases on the supposition 
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that the provisions of the Code of Criminal Procedure as to actual 
and implied bias, and the modification of the law as to previously 
formed or expressed opinions as to criminal charges, furnish a rule 
applicable to all cases. Mr. H. C. Furman was called for service, 
and was rejected by the court, to which the defendant excepted. 
Mr. Furman swore he had expressed an opinion from reading the 
evidence in the first case, but it had been somewhat modified by 
reading the account of the second trial. He also swore his judg- 
ment would not be swayed by any opinion he held or impression 
he had, but that he then had both an opinion and an impression; 
which meant, of course, he would enter the jury box with them. 
He was held to be disqualified. In civil cases it is enough if the 
proffered juror has formed or expressed an opinion gathered from 
statements of parties or from a previous trial (Rogers v. Rogers, 
14 Wend. 131), and not merely from current rumor and gossip. The 
judge, as trior, could determine the effect of this opinion notwith- 
standing the declaration of the party examined as to his own state 
of mind. The law in that regard has not been changed. The ability 
to disregard and throw aside a previously formed or expressed 
opinion is a modification of the law applying in criminal trials only. 
It was first introduced by chapter 475, Laws 1872, and subsequently 
incorporated as part of subdivision 2 of section 376 of the Code of 
Criminal Procedure. Another gentleman, Mr. Edward Fisher, was 
rejected because of his connection with a manufacturing corpora- 
tion which made parts of instruments used by the Western Union 
Telegraph Company. According to the admission of his counsel, 
Mr. Sage “is one of the Western Union Telegraph Company.” A\l- 
though Mr. Fisher’s statements were such as to make him appear 
in print qualified to serve, we cannot say that the trial Judge, who 
observed his manner and demeanor, was not justified in concluding 
as matter of fact that he would not be a fair and impartial juror. 
No especial reference is necessary to the exceptions relating to 
Mr. Dohn and Mr. Rockwell. 

We are next to consider the errors assigned as having been com- 
mitted during the progress of the trial, and of these we find that 
the learned counsel for the defendant lavs particular stress upon 
the admission of the testimony of the witness Baillard, and upon 
the course counsel] was permitted to pursue in the cross-examina- 
tion of Mr. Sage. Baillard, who was not called on either of the 
three preceding trials, testified under objection that after the ex- 
plosion, and when Mr. Sage was receiving attention in O'Connell’s 
drug store, a man pointed out to him as Mr. Sage said “something 
about being protected; about a protection that he had had from 
the explosion.” That this testimony was all-important cannot be 
questioned. It was relied upon as an adinission by Sage that some- 
thing had happened to benefit him, or save him from more severe 
. injuries than those he actually sustained, and it was sought to 
weave it into the fabric of the plaintiff's case by connecting it with 
the claim that nothing else occurred, or could have occurred, that 
would have afforded protection, except the very act which Laid- 
law alleged was committed by the defendant. It was strenuously 
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objected there was no competent evidence that Mr. Sage ever made 
the remark, or that he was identified as the person who made it 
if it were made by any one. The witness did not know Mr. Sage, 
and could not swear from personal knowledge to his identity; but 
it was not necessary that he should. Identity may be established 
by circumstantial evidence, and the cases have gone so far as to 
hold that similarity of name is sufficient to prove it. Hatcher v. 
Rochelean, 18 N. Y. 86. Did the surrounding circumstances point 
to Mr. Sage as the person who made the alleged remark? The 
witness was a medical student. He had heard of the explosion, 
and went to the drug store. Mr. Sage was pointed out to him br 
O’Connell or some one else. He describes the person thus pointed 
out as an elderly man, who had been injured by the explosion. 
His clothes were torn. He was seated in a chair in the middle of 
the room (where Mr. Sage did sit). He was looking at his hands 
(which the evidence shows were badly burned and blistered). From 
the proven situation, condition of the man who spoke, and all the 
circumstances, there was enough to go to the jury as showing point- 
edly that Mr. Sage was the person who spoke. Nevertheless, the 
character of the testimony and the vagueness of the expression are 
such that, unless the jury were properly instructed concerning them, 
we should have much hesitation in sustaining a verdict which might 
or could have been influenced by it; but the court did so charge in 
the following words: 


“I say to the jury that, unless they are satisfied that Mr. Sage made the 
remark, then, of course, Mr. Sage is not responsible for it at all, and that under 
the circumstances they can consider whether the witness sutticlently identitied 
Mr, Sage as the person who made the reiark (it was testified that he did sit 
in the middle of the room), and whether, from all the surrounding circum- 
stances, it was a sufficient identification. Unless they are satisfied Mr. Sage 
made the remark, they are not to consider the testimony at all.” 


The animadversions of counsel on this testimony of Baillard pro- 
ceed upon the assumption that the witness was deposing to iden- 
tification only by hearsay, viz. the statement of a bystander that 
Mr. Sage was the person to whom the remark is attributed. This 
ignores all the corroboration of circumstances which sufticiently 
pointed to Mr. Sage as the person who spoke. That Baillard was 
contradicted by Mr. Bragen and Dr. Munn was a matter for the 
consideration of the jury. 

The cross-examination of the defendant was a searching and se- 
vere one, during which several incidents occurred, now made the 
subject of indignant criticism by his counsel. The questions put to 
Mr. Sage respecting an alleged interview between a third person 
and Rockwell, a juror not accepted, had nothing to do with the 
‘ase in any aspect, but it is the merest assumption that they in 
any way prejudiced the defendant; and so of the inquiries as to 
the lack of interest Mr. Sage took in Laidlaw’s welfare. If these 
inquiries were not considered proper, objection should have been 
taken when they were first mentioned, which was not the case with 
the topie last referred to. All of the objections to the manner of 
the cross-examination may be disposed of in a word. It was en- 
tirely within the discretion of the trial judge to determine how far, 
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and to what extent, for the legitimate purposes of the case, he 
would allow or disallow questions disparaging to a witness, and 
not relevant to the issues. In President, ete., v. Loomis, 32 N. Y. 
127, it was held that the range of irrelevant inquiry for the purpose 
even of degrading a witness is subject to the control of the pre- 
siding judge, “who was bound to permit such inquiry when it seemed 
to him, in the exercise of a sonnd discretion, that it would promote 
the ends of justice, and to exclude it when it seemed unjust to the 
witness, and uncalled-for by the circumstances of the case.” If 
the questions on cross-examination were objected to on the specific 
ground referred to, the court was at liberty, and it was its duty 
to act in its best judgment, and we cannot say its decision presents 
a manifest case of abuse or injustice. 

Another incident of the cross-exumination of Mr. Sage to which 
objection was taken was the use by counsel of a newspaper cut- 
ting, from which many statements of a reporter, stated to be a 
distant relative of Mr. Sage, were taken as the basis of questions 
put to the witness. We do not understand that the learned coun- 
sel for the defendant contends that his adversary had not the right 
to use this newspaper report of an alleged interview with Mr. Sage 
for the purpose of framing questions to ascertain whether he did 
not make for publication various admissions or statements within 
a day or two after the explosion took place, and yet that was ob- 
viously the purpose with which it was used. The subjects of Mr. 
Rave’s appearance, statements, and declarations shortly after the 
occurrence were not altogether immaterial, especially in view of 
the rightful purpose of the examining counsel to test the condition 
of the memory of the witness. The court limited the examination 
to the testing of the witness’ recollection. The newspaper arti- 
ele was not read, and the extracts that were incorporated in 
questions put to the witness were trivial .and unimportant. So 
with reference to the questions as to the defendant's supposed 
Wealth and multitudinous occupations. They are not of sufficient 
consequence to authorize us to send these parties back for another 
trial. We are not called upon to approve or condemn the course 
of examination pursued by counsel on either side, but merely to 
kay that we find no legal ground for a reversal of the judgment by 
reason of any of the matters connected with the cross-examination 
of Mr. Sage. 

We are ‘finally to consider the exceptions to the motions for non- 
snit, and the sufficiency of the evidence to sustain the verdict ag 
it is brought up by the a appeal from the order denying the motion 
for a new trial. Bearing in mind what has previously been re- 
ferred to as the several elements of fact, proof of which was de- 
clared by the general term to be essential to a recovery, we have 
examined the whole record, and with the result that we hold that 
a case was made out sufficient to go to the jury, and that we should 
not interfere with the verdict. Concerning the act itself,—the movy- 
ing of the person of Laidlaw.—he swears to it positively. Mr. 
Sage as positively denies it. Mr. Robertson, the young man who 

Was one of the greatest sufferers of all, was called to corroborate 
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Mr. Sage. He was a disinterested witness, and meant to tell the 
truth; but his testimony is not of the convincing character claimed 
for it by the defendant. He does say that from the time Mr. Sage 
began to back away from Norcross until the explosion took place 
he was able to sce both Laidlaw and Sage, and that the latter did 
not touch or move the former; but in this he must have been greatly 
mistaken, for from his situation he could not have kept his eves 
constantly on Sage and Laidlaw and Norcross, for they were not 
all in the same range of vision all the time,—that is, from the point 
at which Robertson stood, which was at the little window in the 
anteroom partition, through which he saw Sage and Laidlaw at 
the table. Yet he says that from the moment Norcross backed out 
of the anteroom, and drew a pistol, he kept his eyes steadfastly upon 
him, which would, of course, have prevented his constantly keeping 
Laidlaw and Sage in view. In this point, therefore, the testimony 
is not so forcible as the defendant claims. Laidlaw testified. in 
substance, that he walked from the lobby of Mr. Sage’s office into 
the anteroom, passed Mr. Sage, who was in conversation with a 
person who turned out to be the dynamiter, and took a position 
about the middle of a small table facing Rector street, and look- 
ing out on Trinity Churchyard. Mr. Sage, having read the startling 
paper Norcross handed him, with admirable nerve and coolness. 
undertook to temporize with the madman. He saw the situation 
and the impending horror. He says so himself. There is no dis- 
agreement as to what he next did. He walked backward to the 
angle of the small table nearest Norcross, and took a half-seating 
position on it. Then Laidlaw says Sage put out his bnnd, and 
gently and quietly drew him before him, so that he covered the 
greater part of Mr. Sage’s body, and then the latter spoke the 
words addressed to Norcross, “If I trust vou, why cannot vou trust 
me?” Now, it is incontrovertible that Mr. Sage knew of the dan- 
ger and Laidlaw did not. Mr. Sage positively denies having put 
his hands on Laidlaw until after the catastrophe, when he savs he 
helped Laidlaw to arise; and he denies that he ever uttered the 
words attributed to him. He also says that Laidlaw stood at the 
very opposite end of the table all the time. Laidlaw further tes. 
tified that as soon as the words were uttered by Mr. Sage the ex- 
plosion took place. The respective versions of the two parties 
were clearly put before the jury, who beHeved Laidlaw. His tes 
timony, if true, showed the commission of the act, its deliberate 
character, Sage’s knowledge of the threatened danger, and his own 
ignorance of it; from all which the jury could have inferred, and 
did infer, that the gentle drawing of the plaintiff before him, with- 
out violence, but yet with strength sufficient to induce the plaintiff 
to yield to it, was done by Mr. Sage with the intent and design of 
screening his person with the body of the plaintiff. And here it 
becomes material to consider an argument of the counsel for the 
defendant, before referred to. The trial judge, disregarding the 
ruling of the general term, held that it was incumbent upon the 
plaintiff to prove that his injuries were the result of his removal. 
and that they were more aggravated than they would have been 
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had he not been removed; and it is confidently claimed that the 
case is barren of evidence showing or tending to show those facts. 
It might be sufficient on this topic to say that it was unnecessary, 
under the rule of law as laid down by the general term, for the 
plaintiff to prove as much as the justice at circuit thought requisite; 
and that, the evidence being sufficient to go to the jury within the 
rulings of the general term, it is immaterial whether or not the 
measure of the trial judge's view was filled up by the evidence. 
But, unless we totally misconceive that evidence, there was some 
proof that the injuries actually received were caused by the re- 
moval of the plaintiff, and that he was more seriously injured than 
he would have been had he not been interfered with. It is de- 
ducible from the testimony of Mr. Reeves, who examined the prem- 
ises immediately after the explosion took place, that its main force 
was exerted in two ascertained lines of direction ,—one north from 
the point at which the bag containing the dynamite was dropped, 
within the range of which were Mr. Sage and Laidlaw, and Norcross, 
who was blown through the Rector street window, and picked up 
dead on the highway. The joists that ran at right angles with the 
Rector street wall were found by Mr. Reeves to be fractured,—four- 
teen of them entirely destroved; split from end to end. Again an- 
other course was diagonal from a hole made where the bag is sup- 
posed to have fallen, northeast across the room, in the direction of 
Broadway. From the situation of the table-it is far from im- 
probable, and it might fairly be inferred, if the jury believed that 
Laidlaw originally occupied the position in which he swears he first 
stood, that, had he remained there, he would not have been drawn 
into either of the main currents of the explosion, and he certainly 
did get within the sweep of one of them. The case is not, therefore, 
without some evidence that the grievous injuries Laidlaw sustained 
resulted from his being moved; nor can it be said that he has not 
shown some facts from which the legitimate inference might arise 
that his hurts were aggravated by his removal. It was before the 
jury, then, by evidence which they believed, that Mr. Sage did move 
the plaintiff; that he did it with deliberation; that it was with an 
intent to use him as a screen, and that Laidlaw was injured in 
consequence. The finding as to deliberation was an inevitable one 
if ‘the jury believed the rest of Laidlaw’s story, for Mr. Sage per- 
sistently claimed that he never touched Laidlaw at all, and that, 
when the explosion happened, Laidlaw was separated from him by 
the whole length of the table. Mr. Sage does not and will not al- 
low the possibility of his having inadvertently or instinctively 
touched and moved Laidlaw. He unqualifiedly denies it, and re- 
moves that element from the discussion, notwithstanding which the 
court recognized the possibility that it night have so happened, and 
charged the jury accordingly. 

Another view is presented by the learned counsel for the de- 
fendant, under which he claims that the version given by Laidlaw 
is simply an impossibility, and that the proof is conclusive from 
circumstances that Laidlaw’s body could not have been used as a 
shield to protect Mr. Sage. Laidlaw stated that when Mr. Sage 
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tified that as soon as the words were uttered by Mr. Sa; 
plosion took place. The respective versions of the tn 
were clearly put before the jury, who believed Laidlaw. _ - 
timony, if true, showed the commission of the act, its ae 
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becomes material to consider an argument of the coun _~>-y 
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plaintiff to prove that his injuries were the result of by ~ 
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moved him he was drawn to a position which covered all Mr. Sage’s 
person except the right arm and leg. Now, it is clear that cer- 
tain particles or substances of flying material penetrated Mr. Sages 
clothing, and entered his body near the median line. The question 
igs asked, How could this have occurred without those particles 
passing through Laidlaw’s body, if he really stood in front of Mr. 
Sage in the attitude he claims? It is not shown that Laidlaw and 
Sage were in actual close contact. There was an open space be- 
tween them;—how wide does not appear, but:it must have been 
some inches at least. It is not inconceivable that, in the titanic 
whirlwind of the explosion, small, flying fragments may have pene 
trated Mr. Sage’s person through the open space referred to. There 
is nothing more extraordinary in the incident under consideration 
than in the circumstance that the force of the explosion blew open 
a large iron safe, and scattered its contents al] about the room. 
No one can account for the eccentricities of such an occurrence. If 
there were known and provable unvarying incidents of such phe 
nomenal events, some ascertained physical law, acting uniformly 
and equally on all such occasions, we might be able to say what 
was or what was not impossible within the operation of such law; 
but we have no such guides or criteria. And so also with the burns 
on Mr. Sage’s hand, spoken of by Dr. Munn, and which were severe, 
and of long continuance without healing. If we could say at what 
fraction of a second they were inflicted, an argument might be 
drawn to support the defendant’s view; but his hands may have 
been burned while he was falling, or immediately he fell. It is all 
a matter of conjecture, and the argument of impossibility cannot be 
allowed to prevail. 

We have thus considered the material points urged by the learned 
und zealous counsel of the defendant, and repeat that we would not 
be justitied in subjecting these parties again to a retrial of the cause. 
It is in a better position now than it ever has been for the ulti- 
mate judgment of the court of appeals, and we have endeavored 
to set forth our reasons for affirming the judgment in such a way 
that it mav be reviewed on this record in the light of what we 
conceive to be the true state of the case as it has been presented 
to us. In conclusion it is to be said that we do not consider the 
verdict excessive, under all the circumstances of the case. 

The judgment must be affirmed, with costs. All concur. 


—————_—- 


PEOPLE vy. AMERICAN LOAN & TRUST CO, 
In re BURROWS. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


Trust Funp—SPpeEciFIc PLEDGE. 

M., as receiver of decedent's estate, sued a trust company to recover cer- 
tificates of stock which he alleged had been wrongfully pledged by the 
executor. Judgment went against him, and, pending appeal, it was stipu- 
lated, under the sanction of the court. that cash should be substituted for 
the stock, and held by the company subject to the same lien, if any, which 
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it had on the stock; and that, in the event of plaintiff's ultimate success 
in the suit, the company should return the cash on demand without inter- 
est. After the money bad been puid, and the stock withdrawn, the trust 
company became insolvent, aud a receiver was appointed. Final judg- 
ment was reudered declaring that the coinpany never had any lien on 
the stock, and that M. was entitled to the same, or to the money deposited 
in lieu thereof. Held that, as the fund was a specific pledge, to be returned 
in cuse M. finally succeeded, he was eutitled to the same as against credit- 
ors of the trust company. O’Brien, J., dissenting. 


Appeal from special term, New York county. 

Application by Lorenzo Burrows, as receiver of the estate of 
Roswell S. Burrows, deceased, for an order directing J. Edward 
Simmons, as receiver of the American Loan & Trust Company, to 
pay a sum of money deposited with said company. From an order 
granting the application, said Simmons appeals. Affirmed. 

The following statement is by OBRIEN, J.: 


In 1884, Charles H. Moore was the receiver of the estate of Roswell S. Bur- 
rows, deceased. He has since died, and the petitioner here succeeded him as 
such receiver. In that year Mr. Moore commenced an action against the Ameri- 
can Loan & Trust Company to recover certificates of the capital stock of the 
Niagara Falls International Bridge Company, then held by the said American 
Loan & Trust Company in pledge. The latter defended the action, and thus 
an issue arose between the receiver and the trust company as to who was legal 
ly entitled to the possession of the certificates. Judgment was rendered in that 
suit in favor of the trust company. Pending appeal to the court of appeals. 
Moore, the receiver, thereafter obtained an order of court allowing him to 
enter into a stipulation which was made between the parties on October 21, 
1887, as follows: ‘The said receiver shal] exchange with said trust company 
cash to the amount of the claim of said defendant as established by the judg- 
ment herein, with interest and all the costs awarded at special or general 
term for the certificates of bridge stock and the power of sale and transfer 
accompanying the same, now held by the said trust company. Said cash to 
be held by the said trust company subject to the same lien, if any, that it 
may be ultimately decided in this suit that the trust company has on the said 
stock, and, in case judgment herein is attirmed by the court of appeals, the 
said trust company may apply such money to the payment of its said claim 
and costs to the discharge of said Joan. And if the plaintiff shall succeed in 
this suit, and obtain the judgment of this court, determining that he is en- 
titled to said stock, then the said trust company, upon the entry of such judg- 
ment, and upon demand, will return said cash without interest to the receiver, 
and at the same time, and under the same circumstances, shall deliver to the 
receiver the note and other papers relating to the loan for which the said de- 
fendant now holds said stock as collateral.’”’” On the same day the trust coin- 
pany delivered to Moore the certificates of stock, and the latter deposited the 
money in question with the trust company, and took a receipt therefor. 
Thereafter the trust company became insolvent, and Simmons was appointed 
its receiver, and on or about the 21st of July. 1892, Moore served upon Sim- 
mons a notice of the deposit of this money, and of his claim that it was held 
as a pledge, and that neither the trust company nor its receiver hnd any 
“right to mingle the said money so deposited in pledge with the general as- 
sets of the company.” Subsequently Moore died, and Lorenzo Burrows was 
appointed receiver in his stead. Afterwurds a judgment was recovered in 
the action of Burrows as receiver against the American Loan & Trust Com- 
pany, wherein it was adjudged “that the plaintiff, as the receiver of the es- 
tate of Roswell 8. Burrows, deceased, was entitled to the certificates of stock, 
and to the said sum deposited in lieu thereof.” 

The trust company was incorporated by special act of the legislature of this 
state, and section 3 of said act provides: “In case of the dissolution of said 
company * * * the debts due of the company as trustee and guardian, re- 
ceiver or depositary of moneys in court and savinys bank funds shall have a 
preference.” Laws 1884, p. 320. The trust company carried on a general 
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banking business from October, 1S8S7, when said deposit was made, until Mr. 
Simmons was appointed as receiver on March 7, 1891. When the deposit in 
question was made, the money was not kept separate, but was mingled with 
the funds of the company generally. At the time when Mr. Simmons, as re- 
ceiver, took possession of the assets of the company, there was on hand the 
sum of $31,793.89 fn cash. There was then no special sum of money set apart 
to meet the claims asserted in the action of said Moore. The amount of the 
indebtedness of the company to which by the terms of the charter preference 
was expressly given was $704,840.10. In addition, there are claims to the 
amount of $400,000. The principal of the preferred claims has been paid in 
full, but the receiver has not now in his hands a sufficient amount of money 
to pay the interest, and nothing whatever has been paid upon the unpreferred 
claims, The receiver of the estate of Burrows petitioned this court for an order 
that his claim be “paid in full in preference to the claims of any general 
creditor upon the funds or assets in the hands of said Simmons as receiver 
aforesaid.”’ The receiver of the trust company opposed this motion upon the 
ground that the petitioner was not entitled to such preference, either by rea- 
son of the character of the transaction out of which the claim arose or of the 
provisions of the charter of the trust company. An order was, however, made 
directing such payment absolutely, and from that order Mr. Simmons, as re- 
ceiver, has appealed to this court. 


Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O’BRIEN, and INGRAHAM, JJ. 


David Willcox, for appellant. 
John Cunneen, for respondent Burrows. 


INGRAHAM, J. The American Loan & Trust Company was a 
trust company incorporated under an act of the legislature of this 
state passed June 1, 1872, and known as “Chapter 868 of the Laws of 
1872” [amended by Laws 1882, c. 391), doing business in the city of 
New York. On the 15th day of March, 1884, it made a loan of $25.- 
000 to one Mary Burrows Smith, and said Mary Burrows Smith de 
livered to the said trust company a certain promissory note, wherein 
it was stated that for value received the said Mary Burrows Smith 
and one Albert S. Warner, as executor of Roswell S. Burrows, 
jointly and severally promised to pay to the American Loan & Trust 
Company $25,000, with interest; and to secure the payment of the 
said note the said Warner delivered to the trust company certiti- 
cates of 300 shares of the stock of the Niagara Falls International 
Bridge Company, the property of the said estate, held by him in 
trust as such executor; and at the time the said trust company 
received the said stock it was well known to said trust company 
that the said certificates of stock were the property of the estate of 
the said Burrows, deceased, and were held by said Warner in trust, 
aus executor of said estate, and as part of the assets of said estate. 
Subsequently there was repaid of the said loan certain sums of 
money, reducing the principal of the said loan to $17,067.64, and 
upon such payment there was returned to said Warner by said 
trust company certificates for 100 shares of the capital stock of the 
bridge company; and on October 21, 1887, the said trust company 
held 200 shares of the capital stock of the bridge company, and 
there was due upon said loan the said sum of $17,067.64. Warner 
Was removed as executor, and one Moore was appointed receiver 
of the property, who, on the 4th day of September, 1884, filed his 
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bond, and entered upon the discharge of his duties as such receiver. 
Moore subsequently died, and the respondent was appointed in his 
place as receiver, and qualified on the 9th of January, 1894. Sub- 
sequent to the appointment of Moore as receiver he demanded of 
the trust company the return of the certificates of stock held by it 
as security for the said loan as the property of the estate, and, the 
trust company having refused to return such stock, an action was 
commenced in the supreme court by Moore, as receiver, against the 
trust company, to recover the possession of the said stock as the 
property of the estate, it being claimed by said Moore that the 
said certificates of stock had been illegally pledged by Warner to 
secure the payment of the debt of the said Mary Burrows Smith. 
It seems that while such action was pending, and before it was 
finally determined, and on or about the 21st of October, 1887, an 
order was entered in the action in which said Moore was appointed 
receiver, whereby he was authorized and directed to enter into a 
stipulation with such of the persons or corporations who held the 
bridge stock “to exchange cash to the amount of their respective 
claims against the estate for the bridge stock held by them as 
pledgees to secure payment of the same, such cash to be held by 
them subject to the same lien, if any, that it may be ultimately de- 
cided in the suit now pending between such pledgee and the re- 
ceiver that the pledgee has on the stock, and, in case such is es- 
tablished, that the pledgee may apply such money in discharge of 
the lien, but otherwise to return the same to the receiver, such ex- 
change to be without prejudice to and in no wise to affect such 
suit, but that the same may be conducted to final judgment, and 
on appeal, if an appeal be taken by either party, with the same 
force and effect and in the same manner in all respects as if such 
exchange was not made.”. And in pursuance of such order the said 
Moore and the said trust company entered into a stipulation en- 
titled in the action wherein Moore was plaintiff and the trust com- 
pany defendant, by which it was agreed that the said Moore, as 
receiver, “shall exchange with said trust company cash to the 
amount of the claim of said defendant as established by the judg- 
ment herein, with interest and all the costs awarded at special or 
general term, for the certificates of bridge stock, and the power of 
sale and transfer accompanying the same, now held by the said 
(rust company; said cash to be held by the said trust company 
subject to the same lien, if any, that it may be ultimately decided 
in this suit that the trust company has on the said stock; and that, 
in case judgment herein is affirmed by the court of appeals, that the 
said trust company may apply such money to the payment of its 
said claim and costs to the discharge of the said loan; and that. 
if the plaintiff shall succeed in this suit, and obtain the judgment 
of this court, determining that he is entitled to such stock, then 
that the said trust company, upon the entry of such judgment, and 
upon demand, will return said cash, without interest, to the re- 
ceiver.” And in pursuance of such stipulation the said Moore, as 
receiver, paid to the trust company the sums of $17,067.64 and 
$185.44, and took from the said trust company a feceipt as follows: 
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“Charles H. Moore, as Recefver of the Estate of R. S. Burrows vs. The 
American Loan and Trust Company. Keceived, New York, October 21, 1597, 
from the plaintiff in the above-entitled action, $17,007.64, deposited in lieu of 
two hundred shares (200) of the stock of the Niagara [‘alls International 
Bridge Company, and $185.44 costs, pursuant to the stipulation bearing date 
this day, made, signed, and delivered in this action. 

“American Loan & Trust Company, 
“By W. D. Snow, Secretary.” 


It appears that subsequent to the death of Moore and the ap- 
pointment of the respondent as receiver, the said respondent was 
substituted as plaintiff in the action between Moore and the trust 
company, and that final judgment was entered in that action, 
whereby it was adjudged that the delivery of the certificates of 
stock of the bridge company by said Warner to the trust company 
as a pledge to secure the payment by said Mary Burrows Sinith 
to the said trust company of the moneys that it loaned and ad- 
vanced to her was a violation of his duty as executor; that the 
said trust company, by receiving from the said Warner, as exet- 
utor, the said stock of the bridge company, assets of his testator, 
knowing that he was depositing the same in pledge for the pay- 
ment of the debt of a third party, and in violation of his duty, is 
to be adjudged as conniving with the said executor, and that the 
said trust company acquired no title to or lien upon the said cer. 
tificates; and that the plaintiff was entitled to judgment direct- 
ing that the defendant Simmons, as receiver of the trust company, 
deliver to the said plaintiff, as receiver of the estate of Burrows, 
the said certificates for 200 shares of the capital stock of the bridve 
company. And it was thereby adjudged that the American Loan 
& Trust Company acquired no title to nor lien upon the said cer- 
tificates, and that the plaintiff, as receiver of Burrows, was en- 
titled to the said certificates, and to the said sum of money deposited 
in lieu thereof, and that plaintiff recover of the defendant Simmons, 
as receiver, his costs. This latter judgment was entered after the 
appointment of Simmons as receiver of the trust company, and he 
seems to have been substituted before the entry of Judgment as the 
defendant in the action in place of the trust company that had been 
dissolved. 

It having thus been adjudged, in an action in which the appel- 
lant, as receiver of the trust company, was a party, that the trust 
company never acquired any title to or lien upon the said bridge 
stock, it would seem to be clear that if the bridge stock had re 
mained in the possession of the trust company, and had been re 
eeived by Simmons upon his appointment as receiver of that com- 
pany, the respondent would have been entitled to an order di- 
recting Simmons to deliver that stock to him as receiver. From 
this judgment it conclusively appears that the trust company never 
was the owner of the stock, and never had acquired a lien there- 
upon, or right to the possession thereof; that it at all times re 
mained the property of the estate of which the respondent is re- 
ceiver, and that such estate at all times was the owner and entitled 
to the exclusive possession thereof; that the possession of the trust 
company was wrongful, and without right; that the estate of Bur- 
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rows at all times was its owner, and entitled to its possession. The 
fact that a Judgment had been entered by which it was held that 
the trust company had such an interest in the stock that it was 
entitled to retain possession thereof, which judgment was subse- 
quently reversed, gave the trust company no title to the stock while 
such judgment remained.in force, so that during that time the trust 
company could lawfully dispose of the stock; for the final judgment 
that was entered adjudged that no such title or right to posses- 
sion had ever vested in the trust company. Such erroneous judg- 
ment was absolutely without force, and, as no proceedings took 
place under it, it was ineffectual for any purpose to affect the 
rights of the parties. The trust company thus being in posses- 
sion of the stock, the property of the estate of which the respondent 
was receiver, and of which such estate was entitled to the posses- 
sion, the representative of the estate and the trust company en- 
tered into the stipulation before mentioned, by which a sum of 
money was exchanged with said trust company for the certificates 
of the bridge stock, and said sum of money was held by the said 
trust company subject to the same lien, if any, that it might be 
ultimately decided the trust company had on the stock, with the 
further agreement that, in case the judgment of the court should 
ultimately decide that the trust company had no lien or right of 
possession to said stock, that the said trust company would “return 
said cash, without interest, to the receiver.” This delivery of 
money to the trust company gave to the company no greater title 
to that money than it had to the stock. It had no right to apply 
such sum of money to the general uses of the company. On the 
contrary, it was clearly bound to hold it as a trust fund, and sub- 
ject to the determination by the final judgment in the action be- 
tween the estate of Burrows and the trust company as to the right 
of possession of the stock. Such money no more became the prop- 
erty of the trust company than did the stock that it held, the title 
to which was in dispute. Nor is there any evidence to show that 
the trust company violated this covenant, and actually used this 
money; for at the time the receiver took possession a sum of 
money in cash largely in excess of that deposited and substituted 
for the stock came into the possession of the receiver, and it does 
hot appear that at anv time prior to the appointment of a receiver 
the trust company did not have in its actual possession this sum 
of money. The mere fact that it was deposited in the trust com- 
pany’s general account, and was not kept separate, is unimportant. 
It was bound to keep this specific sum of money to await the de- 
termination of the final judgment in the action between the re. 
ceiver of the estate and the trust company, and that sum of money 
was on hand and in its possession when the appellant was appointed 
receiver, The relation of debtor and creditor never existed as be- 
tween the respondent as receiver and the trust company. The trust 
company was never:a debtor to the respondent for this sum of 
money, but the trust company had held this bridge stock, claiming 
alien upon it, and subsequently held this sum of money that had 
been exchanged for the bridge stock, claiming a lien upon it; and 
V.37N.Y.8.nu.6—50V 
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the fact that the trust company was not to pay interest upon this 
sum of money if it should be ultimately determined that it had no 
lien upon the bridge stock or its substitute (this sum of money) 
shows clearly that it was never the intention of the parties that 
the money was to be used by the trust company, but rather that 
it was to be held by it as a specific pledge to be returned in case 
the estute should ultimately succeed. It seems entirely clear, there 
fore, that neither the trust company nor the appellant, as receiver, 
has acquired any interest in or right to this sum of money, and 
that, as between the respondent, as receiver, and the trust com- 
pany or its creditors, either general or preferred, the respondent 
was entitled to the money. 

We think, therefore, that the order was clearly right, and that 
it should be affirmed, with $10 costs and disbursements. 


VAN BRUNT, P. J.. and BARRETT and RUMSEY, JJ., concur. 


O'BRIEN, J. (dissenting). The certificates of stock for which the 
money was substituted were not deposited with the trust company 
by Burrows or by his receiver, Moore, but were held by that company 
as security for a debt. Moore, claiming the stock as the property of 
the estate of Burrows, brought his action for the purpose of procur- 
ing a determination to that effect, but judgment went against him. 
‘and he appealed. IZf at that time the trust company, as it then had 
the legal right to do, had sold the certificates of stock, and applied 
the proceeds to the payment of its debt, using the money realized in 
its business, would the receiver of Burrows’ estate, upon subsequently 
obtaining a reversal, and a judgment in his favor, have been entitled, 
as iguinst the receiver of the trust company, to a preference over all 
Other creditors? Such a judgment would eventually entitle the re. 
ceiver of Burrows to a return of the stock, or, in case it was sold, to 
its value. In such a transaction it could not be held that there was 
any trust relation, or that the trust company acted as bailee for Bur- 
rows, but, as we have seen, it was claiming in hostility with respect 
to securities which it held in pledge for a debt due it; and the judg- 
ment, when rendered, and before it was reversed, decreed that it was 
entitled to sell the stock, and apply the proceeds to the payment of its 
debt. [ think that in such a transaction, the certificates having been 
sold, and the money apphed in discharge of the debt due the trust 
company, and the money realized mixed with its general funds. and 
used in its ordinary business, where, as shown, there was no fiduciary 
relation, and no relation, as between the Burrows estate and the 
trust company, of bailor and bailee, the remedy of Burrows’ receiver 
upon obtaining the judgment in his favor would be a right to havea 
return of the stock, or its value if sold. And the claim thus arising 
would place the receiver of Burrows in the category of a genenil 
creditor, and would not create any such fiduciary relation as would 
entitle him to a preference over all other general creditors. If this 
view of the original relation between the parties is right, I do not 
see how it is in any way changed by the stipulation which merely sub 
stituted the money fur the stock. The stipulation provides that tbe 
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cash shall be held by the trust company subject to the same lien, if 
any, that it may be ultimately decided in the suit that the trust com- 
pany has in the stock; and that, if the plaintiff shall obtain a jude- 
ment determining that he is entitled to the stock, then the trust com- 
pany shall return the cash. There is no agreement that the money 
shall be retained in specie, but simply that, after recovery of a judg- 
ment by plaintiff, the money shall be returned upon demand. No 
force can be attached to the provision that the money shall be subject 
to the same lien as the stock, because this provision was in the inter- 
est of the trust company, and was inserted, not for the protection of 
the receiver of Burrows, but as recognizing the lien which the trust 
company claimed; and it was proper that it should provide that the 
money deposited in lieu of the stock should be subject to the same 
rights as the trust company had to the stock. I fail to see how a 
deposit thus made is any stronger than that of the ordinary depositor 
in a trust company, because in the latter case the trust company 
agrees to pay back the money on demand without any preliminary 
process of litigation, whereas, under the stipulation, the money de 
posited by Moore was to be repaid only if he could succeed in estab- 
lishing his right thereto by litigation. But, even if we should regard 
the stipulation as constituting the petitioner a trust creditor, this 
would not entitle him to a preference. <As said in Cavin v. Gleason, 
105 N. Y. 262, 11 N. E. 504: 


“Upon an accounting in bankruptcy or insolvency a trust creditor is not en- 
titled to a preference over general creditors of the insolvent, merely on the 
ground of the nature of his claim; tbat is, that he is a trust creditor, as dis- 
tinguished from a general creditor. * * * The equitable doctrine tbat, as 
between creditors, equality is equity, admits, so far as we know, of uo ex- 
ception founded on the greater supposed sacreduess of one debt, or that it 
urose out of a violation of duty, or that its loss involves greater apparent 
hardship in one case than another, unless it appears in addition that there is 
sulue specific recognized equity founded on sulme agreement, or the relation 
of the debt to the assigned property, which entitles the claimant according 
to equitable principles to preferential payment. If it appears that the trust 
property specifically belonging to the trust is included in the assets, the court, 
doubtless, may order it to be restored to the trust.” 


{on that case also we find an answer to the suggestion made that 
this amount should be preferred before other claims because the 
funds and assets which came to the possession of Simmons were in- 
creased by the amount of the moneys in controversy, and that by 
reason of them he received that amount more than he otherwise 
would. As therein said: “In a very general sense, all creditors of 
an insolvent may be supposed to have contributed to the assets which 
constitute the residuum of his estate.” I think the principle of that 
case sustains the appellant's view, that upon whatever terms the stock 
or the money might have been received, even if it were the fact that 
the trust company had wholly converted or misapplied the same, still 
that alone would not give the debt so arising a preference over other 
indebtedness of the trust company. In order to secure a preference, 
It would be necessary to show in addition that some part of the pro- 
ceeds arising from such action was in the hands of the trust com- 
pany when Mr. Simmons was appointed receiver, and then the pref- 
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erence would not extend beyond the amount of such preceeds actually 
coming into the receiver’s possession. 

I do not think that the petitioner’s right to reiief can be predicated 
upon the second ground, namely, the terms of the charter of the trust 
company, that “debts due from the company as trustee and guardian, 
receiver, or depositary of moneysin court * * * shall have a pref- 
erence.” Regarding the manner in which the deposit was made, we 
do not think it constituted the company “a depositary of moneys in 
court.” That provision covers cases in which the company is intrust- 
ed as an officer of the court, acting in a fiduciary capacity, with the 
property of others, and can have no reference to a case where, acting 
in its own behalf, it accepts security for a debt which it claims to be 
due to it. 

I am of opinion, therefore, that the order directing a preference was 
erroneous, and should be reversed, with $10 costs and disbursements, 
and the motion denied, with $10 costs. 





DAVIS v. CORNUE et al. 
(Supreme Court. Appellate Division, First Departmeut. March 6, 1896.) 


sab at ng econ DISTRIBUTEES UNDER DECREE FROM ACCEPTING 
ENEFITS. 

Where a court ot competent jurisdiction, in another state, decreed the 
probate of a will and the distribution of the testator’s <state, injunction 
Will not Hie in favor of one claiming an interest in such estate by virtue 
of an agreement with certain of the heirs at law. and also with a devisce 
under the will, to prevent such decree from being carried iuto effect. by 
restraining the distributees provided for in the decree from receiving the 
portions to which they were thereby entitled, until bis interest in the 
estate should be determined, on the alleged ground that such decree was 
procured through a corrupt conspiracy on the part of those beuvefited Where 
by, in fraud of his rights. 


Appeal from special term. 

Action by Erwin Davis against Ellen S. Cornue and Joshua G. 
Cornue, her husband, and others, to restrain and enjoin the defend- 
ants above named and certain other defendants from distributing the 
estate of Andrew J. Davis, deceased, or participating in such distribu- 
tion thereof, or receiving in any manner any portion thereof, unul 
the rights of plaintiff and of certain of the defendants in and to 
said estate should be determined, and their portions thereof received 
by them. From an interlocutory judgment overruling a demurrer 
by defendants Ellen S. Cornue and Joshua G. Cornue to the amended 
complaint, said defendants appeal. Reversed. 

It is alleged in the amended complaint that Andrew J. Davis died in the 
state of Montana, where he resided, March 11, 1890, leaving a large estate 
in that and other states, and, having never married, leaving, as his only 
heirs at law and next of kin, plaintiff, who is a brother, and two other breth- 
ers, four sisters, and seven nephews and neices, all of whom are defend- 
ants in this action; that in May, 1890, plaintit? and his two brethers and 
three of his sisters entered into a written agreement whereby plainuitY agreed 
to iustitute and prosecute to final judginent. at his own expense, all actious 
and other proceedings necessary to establish the rigbts and claims of bitm- 
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self and the other parties to said agreement in and to said estate, against 
any person claiming the same as a child of decedent, aad to defend in like 
manner against any actions or other proceedings that should be brought by 
any such person in the assertion of such claim, plaintif€ to receive in con- 
sideration therefor one-balf of the share in said estate uf each of the other 
parties to said agreement, of which agreement all the other heirs at law of 
decedent had notice; that thereafter John A. Davis, one of the parties to 
said agreement, propounded for probate, in the proper court in the state of 
Montana, a paper purporting to be the will of decedent. by the terms of 
which, after provision for the maintenance for life of certain persons there- 
in named, all the residue of the property of decede it was devised and be- 
queathed absolutely to said John A. Davis; that thereafter said John A, 
Davis, by another agreement in writing, authorized plaintiff, at his own ex- 
pense, to do whatever inight be necessary for the enforcement of his (said 
John A. Davis’) rights under said will, for their mutual benefit, on the same 
terms expressed in the former agreement, of which agreement also the 
other heirs at law of decedent had notice; that plaintiff fully performed both 
of said agreements on his part; tbat said John A. Davis died intestate, Janu- 
ary 24, 1893, leaving a widow and six sons, one of whom, as administrator 
of his father’s estate, was substituted as proponent of said will of An- 
drew J, Davis, deceased, in the place of said John A. Davis, deceased; that 
the probate of the will aforesaid was contested by four of the defendants in 
this action; that, whether said will should be admitted to probate or not, 
plaintiff and the other surviving parties to the above-mentioned agreements 
are entitied thereunder to definite shares and interests in and to the estate 
of Andrew J. Davis, deceased; that thereafter defendant Ellen S. Cornue and 
her husband and certain others of the defendants in this action, including the 
contestants of the will of Andrew J. Davis, deceased, and including the 
Widow and heirs of John A. Davis, deceased, corruptly and fraudulently 
conspired and agreed to and witb each other that said contest should be 
discontinued, said will admitted to probate, and the estate divided among 
themselves in certain proportions, and tu detraud plaintif€ and the other 
Surviving parties to the two agreements first above mentioned of their 
shares and interests in said estate, which corrupt and fraudulent agree- 
ment was carried into effect, and resulted in a decree admitting said will to 
probate, and ordering the distribution of said estate in accordance therewith; 
that neither plaintit® nor any of the other surviving parties to the agreements 
first above mentioned were parties to the proceeding aforesaid, or had knowl- 
edge thereof until said decree was formally eatered and made public; that 
defendant Elien S. Cornue and ber husband, ‘nd the other defendants col- 
luding with them, threaten and intend to cause said estate to be distributed 
among themselves, and to disregard the rights and interests of plaintiff and 
the other surviving parties to the first-mentioned agreements in and to said 
estate; that defendants are not financially responsible; and = that, if said 
estate was divided among them, the interests and shares. therein of plaintiff 
and those interested with him would be dissipated and lost. Ellen S. Cornue 
and her husband demurred to the amended complaint, tor want of jurisdic- 
tion, and for want of facts sufficient to constitute a cause of action; and. 
their demurrer having been overruled, they appeal. 


, The opinion of Mr. Justice PATTERSON, at special term, is as 
Ollows: 


The amended complaint sets forth a cause of actiou euforceable against 
the demurring defendants in the courts of this state. ‘he gist of the matter 
ig that the defendants referred to are, With others, ard in fraud of the plain- 
tift's rights, about to distribute. under a decree of a probate court of anotber 
state, entered in a proceeding without notice to the plaintiff, a certain estate 
in which, by specific agreement. of which defendants referred to had full 
knowledge, the plaintiff has a share; and this will be done in violation of the 
plaintiff's rights,and, unless the defendants are enjoined from further proceed- 
Ings under the decree, the plaintiff will be remediless. itis not contemplated in 
aby way to interfere with the action of the foreigu rourt to act by any ex- 
ercise of jurisdiction here to affect the decree admitting the will of Mr. 


790 NEW YORK SUPPLEMENT, Vol. 37. [Sup. Ct. 


Davis to probate. All that cannot be attacked here. But it is competent 
for this court to act upon the persons of the defendants, and restrain them 
from taking the benefit of certain provisions of that decree, when it is clearly 
shown that they were inserted by fraud and collusion, without notice to the 
plaintiff, and for the evident purpose of despoiling him of that share of the 
estate to which he was entitled, not under the will, but by agreement with 
the parties who do take under the will. This does not impugn the judgment 
of a court of a sister state, but merely acts upon the persons who seek to prett 
by the alleged fraud. The subject-matter of the action is one of Which our 
courts have cognizance; and the defendants having submitted personally to 
the jurisdiction, as they have done by demurring, the court has power t 
render final judgment suitable to the facts. which, as they are stated in the 
amended complaint, would entitle the plaintiff to some, if not all, of the re 
lief asked for. 

Demurrer overruled, with costs, and with liberty to the defendants to with- 
draw the demurrer, and to answer the complaint withir 20 days on payment 
of costs. 


Argued before VAN BRUNT, P. J., and WILLIAMS, O'BRIEN, 
and INGRAHAM, JJ. 


Charles E. Rushmore, for appellants. 
Robert M. Morse and Walter S. Logan, for respondent. 


INGRAHAM, J. This appears to be a rather novel action, by 
which plaintiff seeks to reverse the judgment of a court of the state 
of Montana which admitted a will of a dececased resident of that 
state to probate, and a decree of that court directing a distribution 
of the assets of the estate of the deceased (the court plainly having 
jurisdiction), on the ground that he had made an agreement with 
certain of the heirs at law of the deceased, and also a legatee and 
devisee under the will of the deceased, by which he was to obtain 
a portion of the estate of the deceased, but which is demurred to 
by these defendants, who were not parties to that agreement, and 
the agreement did not assume to affect these defendants’ share of 
the estate. The complaint alleges a wicked and corrupt conspilacy, 
by which these defendants, who had filed objections to the probate 
of the will, withdrew the objections, and consented to the probate of 
the will, upon being allowed a certain portion of the estate. But it 
is a little difficult to see upon what principle these defendants were 
prohibited from withdrawing such objections to the admission of 
the will to probate, or why this court should prevent the decree of 
a court of competent jurisdiction. in fact having exclusive jurisdic- 
tion of the subject-matter of the proceeding, from being carried cut. 
This court has no jurisdiction to administer upon the estate of the 
deceased, has no power to determine whether or not the will of the 
deceased was properly admitted to probate in the state of Montana, 
or to distribute the assets of the decedent, who was a resident of 
the state of Montana. We could not determine here whether the 
plaintiff would have got under his agreement more than the decree 
of the court of Montana has awarded to him, or to those whom he 
represented, if the defendants’ objections to the probate of the will 
had not been withdrawn; and the question as to whether or net 
the will should be probated had been contested. And, if this court 
should grant the injunction which the plaintiff asks, the defendant 


Sup. Ct.] DAVIS 0. CORNUE. 791 


Ellen S. Cornue would simply be restrained from receiving a portion 
of the estate which a judgment of a competent court hus decreed 
she was entitled to, without providing any method by which it could 
be determined what she was entitled to, or what her rights were. 
Here, so far as appears, the only remedy asked for is that the de- 
fendants be restrained from accepting any portion of said estate un- 
der a decree of a court of competent jurisdiction, which decrees that 
the said defendant is entitled to a portion of it. No judgment is 
asked determining how much this defendant is entitled to receive, and 
it is clear that this court could not in this action determine that 
question. Upon the granting of this relief, the condition of the 
parties would be that a large amount of property exists which a 
court of competent jurisdiction has determined should be divided 
among the parties to the action, but which this court adjudged 
should not be divided until they had bought the plaintiff off. We 
are not asked to determine the rights of the plaintiff in and to any 
of the property of the deceased, and, as before stated, we would 
have no power to determine that question. 

The learned judge at special term, in deciding this motion, ex- 
pressly disclaimed any power or authority to interfere with the de- 
cree of the foreign court, but held that it was competent fov this 
court to act upon the persons of the defendants, and restrain them 
from taking the benefit of certain provisions of that decree, when 
it was clearly shown that they were inserted by fraud and collusion, 
without notice to the plaintiff, and for the evident purpose of de- 
spoiling him of that share of the estate to which he was entitled. 
But we think it quite clear that where this court neither has power 
to determine to whom the estate should go, nor power to set aside 
the decree on the ground of collusion or fraud, or for any other 
reason, it would be manifestly improper to grant an injunction re- 
straining the parties from receiving the share under the decree, thus 
leaving the decree in force, but restraining any of the parties from 
executing it, and thus preventing the property of the decedent's 
estate from being distributed according to Jaw. It Is hardly the 
province of a court of equity to compel the persons interested in 
an estate to buy off one who claims an interest in the estate by an 
injunction which could be of no use to the plaintiff exeept so far 
as it would compel others to buy him off. The plaintiff has a com. 
plete remedy by an application to the proper court in Montana which 
has jurisdiction of the subject-matter of the action, which can sum- 
mon all the parties interested before it, and give to the plaintiff such 
relief as he is entitled to. We think, therefore, that this com- 
plaint alleges no cause of action against these demurring defend- 
ants, who were not parties to or bound in any way by the agreement 
set up in the complaint. 

The judgment must be reversed, and the demurrer sustained, with 
leave to the plaintiff to amend the complaint within 20 days, upon 
payment of costs in the court below and in this court. AI] concur, 
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KELLER v. HAAKER. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


1. NEGLIGENCE—QUESTION FOR THE JURY. 

Where it appears that a street through which defendant’s team was 
being driven was so obstructed by building material as to leave only space 
for one team to pass at a time, and that there were many children then in 
the street, the question whether the team was being driven at a reckless 
speed, and in a negligent manner, are for the jury. 

2. SAME—CONTRIBUTORY NEGLIGENCE. 

In an action for the death of plaintiff’s intestate, eight years old. it ap- 
peared that he was killed by one of defendant’s teams in a narrow passage 
in a street much obstructed by building material; that decedent was. 
standing by a brick pile, which interfered with his view of the approacb- 
ing team; that his book was thrown into the narrow passage by a play- 
mate; that he immediately went into the street, to secure it, and was run 
over by defendant’s team. Held, that the jury were justified in inferring 
the absence of contributory negligence. Van Brunt, P. J., and Patterson, 
J., dissenting. 


Appeal from circuit court. 

Action by Charles G. Keller, administrator, etc., of George H. Kel- 
ler, deceased, against Henry Haaker, for the death of plaintitf's in- 
testate. From a judgment in favor of plaintiff, and from an order 
denying a motion for a new trial, defendant appeals. Affirmed. 

The action was brought to recover damages for th2 death of the plaintiff's 
intestate, alleged to have been caused by the negligence of the defendant. 
The deceased was a boy eight years of age, and was killed by one of defend- 
ant’s teams attached to a heavy, but empty, coal wagon, which was being 
driven along West Fiftieth street, In the city o1 Mew York. ‘The defendant 
at the close of the plaiutiff’s evidence, and again at the close of all the evi- 
dence, moved to dismiss the complaint, on the ground that there was no pneof 
of defendant’s negligence, and no proof of want of contributory negligence on 
the part of deceased. These motions were denied, and defendant excepted. 
The case was submitted to the jury, and a verdict was rendered for plain- 
tiff for $500. A motion for a new trial was made and denied; a judgment 
was entered; and this appeal was taken. 


Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER. 
SON, O'BRIEN, and INGRAHAM, JJ. 


Robert Thorne, for appellant. 
Edwin G. Davis, for respondent. 


WILLIAMS, J. We entertain no doubt but that there was sufticient 
evidence to sustain the verdict of the jury as to the negligence of the 
defendant or his driver. Considering the location of the street, its con- 
dition at the time of the accident, being so obstructed as to leave only 
enough space co permit a single team to pass by at one time, the large 
number of children in the street at the time, and the obstruction inter- 
fering with a view of the street, it was fairly a question for the jury 
whether the rate of speed at which the team was being driven at the 
time of the accident, as the jurv were justified in finding it, and the 
manner in which the team was being driven, wese negligent. The jurr 
were justified in finding that it was the duty of the driver, under the 
circumstances, to drive the team carefully, and to be vigilant and care 
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ful. to see whether children were in the street, and avoid injuring 
them. Birkett v. Ice Co., 110 N. Y. 504, 18 N. E. 108. 

It seems to us there was also sufficient evidence to sustain the 
finding by the jury that the deceased was free from contributory neg- 
ligence. No general rule of Jaw can be laid down as to what in all 
cases constitutes contributory negligence. The plaintiff has the bur- 
den of proof, and must establish the absence of contributory negli- 
gence. But no particular kind or species of evidence is essential to 
be given. It is enough if, from all the evidence given in the case on 
both sides, the inference can be fairly drawn by the jury that there 
was absence of contributory negligence. The highest degree of care 
on the part of the injured party is not required in order to establish 
freedom from ecntributory negligence, but only such care as an ordi- 
narily careful and prudent person, under all the surrounding circum- 
stances, would have used; and where, as here, the injured party is a 
boy of tender years, his age should be cunsidered, and the care to be 
exercised by him is such care as an ordinarily careful and prudent per- 
son of his age would have used. We are not to judge of the accident, 
and the circumstances surrounding the deceased at the time, from the 
evidence given by the defendant, that most unfavorable to the plain- 
tiff. On the contrary, in support of the verdict, we should consider 
the evidence most favorable to the plaintiff, and should assume that 
the Jury, as it had a right to do, credited such evidence, rather than 
that most favorable to the defendant. These principles are now well 
settled, and no citation of authority is necessary in support of them. 
From the evidence, therefore, the jury were justified in finding that 
the street on its north side was so obstructed with building materials, 
brick, sand, iron girders, ete., as to leave a space wide enough for 
but one team to pass atatime. The pile of brick was three feet high, 
and there was a sand pile not so high beside it. The boy had been 
at school, and was on his way home, having his schoolbook with him. 
He. with other children, had stopped at the sand pile. There were a 
large number of children in the street. The team was being driven 

rapidly through the street, and through the narrow passave by the 
obstruction in the street. As the team approached this narrow pas- 
suge, deceased was at the sand pile, and the brick pile was between 

him and the team, and obstructed the view of the team to some ex- 
tent. Just at this point of time, another child snatched deceased's 
book from him, ana threw it across the street, to a point in the gutter 
in the extreme south part of the narrow passage. The deceased, 
seving this done, and eager to recover his book, ran across the narrow 
passage, and stooped down to pick up the book; and, while in that 
position, the team came upon him, and he was knocked down, and 
trampled upon by the horses’ feet, and his death resulted. If the 
team had been traveling at a proper rate of speed, the horses might 
have been stopped in time to avoid the accident. Some of the wit- 
hesses do say that deceased ran under the horses’ feet, but these the 
jury evidently did not credit, and they were not bound to believe 
them. Under these circumstances, and considering the tender years 
of the-deceased, we are of opinion that the jury were justified in in- 
ferring the absence of contributory negligence. The case was very 
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carefully submitted to the jury by the trial judge. Every right of 
the defendant was fully protected. The verdict was not large. The 
jury evidently acted without passion or prejudice, and we think its 
determination as to the facts should not be disturbed. 

The judgment should be affirmed, with costs. 


O’BRIEN and INGRAHAM, JJ., concur. 


VAN BRUNT, P. J., and PATTERSON, J. We dissent, upon the 
ground that there was conclusive evidence of contributory negligence. 


HAEBLER et al. v. LUTTGEN. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


1, APPEAL—CASE—CERTIFICATE. 
Where there is no certificate or statement that the case contains all 
the evidence presented on the trial, an order denying a new trial will not 
be reviewed. 


2. PRINCIPAL AND AGENT—FIDUCIARY RELATION. 

Under a contract whereby one undertakes to act as agent for the sale of 
cement delivered to him f. o. b. in New Lork, and agrees to remit to his 
principal, within a flxed period after each sale, a net price for each barrel, 
he to receive for his labor all that he obtains above such net price. he is 
acting in a fiduciary capacity, and must account for all goods sold withiao 
the period fixed by the contract. 


8. SaME—ACTION—DEMAND. 
If the agent fail to remit the proceeds o1 sale as required by the con- 
tract, the principal may sue for them without prior demand. 


4, SAME— CONSTRUCTION OF CONTRACT. 
The agent must pay all expenses and freight charges on goods consigned 
to him, and remit the agreed net price for each barrel sold by him. 


5. SAME. 
After each sale the principal is entitled to receive the reinittance within 


the time limited, though the agent may have received the proceeds in 
some other form than cash. 


6. APPEAL—CONSTRUCTION OF CONTRACT—HARMLESS ERROR. 
Error in the submitting of a contract to the jury is cured by the jury 
finding the proper construction. 


Appeal from court of common pleas, trial term. 

Action by Theodore Haebler and Oscar Faehrmann against Max- 
imilian O. Luttgen on a contract of agency. From a judgment in 
favor of plaintiffs, and from an order denying a motion for a new 
trial, defendant appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, Ju. 


L. Laflin Kellogg, for appellant. _ 
R. B. Honeyman, for respondents. 


PATTERSON, J. This is an appeal from a judgment rendered 
upon a verdict of a jury in favor of the plaintiffs in an action tried 
in the court of common pleas, and from an order denying defend- 
ant’s motion for a new trial. We are not at liberty to consider 
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the appeal from the order. There is no certificate or statement in 
the case that it contains al] the evidence presented on the trial, and 
in consequence of this defective condition of the record we are re- 
mitted to the consideration of such questions only as arise on the 
appeal from the judgment. It appears that the plaintiffs, mer- 
chants in New York. on the 4th day of June, 1891, entered into a 
written contract with the defendant, who resided and carried on 
business at Minneapolis, Minn., by the terms of which the defend- 
ant was constituted a selling agent for the plaintiffs of certain 
German cement of which the plaintiffs were the imvorters; and he 
undertook to sell, on conditions to be mentioned, 4,000 barrels dur- 
ing the season, presumably of that year, as a minimum quantity. 
The price for this cement during the season was to be $2.35 a bar- 
rel free on board at New York for cement to be used in a curbing 
contract referred to,—this price being fixed on the basis of 60 days 
from the date of delivery in Minneapolis,—or $2.37 a barrel free on 
board at New York for all other business on a basis of three months 
from the date of shipment. The merchandise was to be billed by 
the plaintiffs to the defendant, and he assumed the distinct obliga- 
tion of selling the cement as the plaintiffs’ agent, and making out 
his bills to his customers for such cement as such agent; and he 
also agreed to turn over to the plaintiffs, “as whose agent he sells, 
bills, and delivers the same,” all remittances he received for the 
cement as soon as he obtained the same. His compensation was 
to consist of all he received over and above the fixed prices. It 
also appears that the plaintiffs shipped to the defendant something 
over 4,000 barrels of cement, and they claim that in November and 
April, 1892, the defendant sold and received payment for 400 bar- 
rels, and has not paid the value thereof, at the price fixed by the 
contract, but has retained and misappropriated the umount receiy- 
ed, in violation of his agreement, and in fraud of the plaintiffs. 
And they further claim that the defendant sold and received pay- 
ment for an additional hundred barrels in June, 1892. The answer 
admits the making of the contract substantially in the terms set 
forth in the complaint, but avers that it was modified and changed 
by the consent of the plaintiffs so that the goods were to be sold 
at a price named by the plaintiffs, and that it was agreed the de- 
fendant should receive the usual commission for the sale of cements, 
all expenses and outlavs to be paid by the plaintiffs. It further 
avers by way of a counterclaim—presumably arising out of the al- 
leged changed contract—that the defendant, at the express request 
of the plaintiffs, paid, laid out, and expended a sum of money in con- 
nection with the merchandise, exceeding the amount received for the 
500 barrels; and also sets up a counterclaim for commissions on 
the sale of the cement, and judgment is demanded therefor. 

It becomes important, in the first instance, to examine the ree- 
ord to ascertain precisely what is the state of the proof respecting 
the contract between the parties, and such examination fails to dis- 
close that there was any modification of the character set up In 
the answer made of the contract of June, 1891, and that the allega- 
tions of the answer in that respect are without support. All that 
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was done was that the plaintiffs authorized the defendant, if it be- 
came necessary, to sell at $2.20 or $2.30 net to them; and nothing 
was said about commissions, or who should pay charges. The re- 
lations between the parties stand upon the written contract, and 
the liability of the defendant must be determined by the construc- 
tion to be given to that contract. The first point made by the ap 
pellant is that the action cannot be maintained in the form in which 
it was brought, because there is nothing to establish that the de- 
fendant acted in a fiduciary capacity or otherwise than as a factor 
or commission merchant entitled to the possession of the goods, 
and to dispose of them, and to retain from the proceeds his com- 
missions and advances. But such is not the nature of this con- 
tract. Its terms specifically constitute a different relationship, and 
make the defendant a mere selling agent, with strictly limited 
power respecting the merchandise and its proceeds; and so careful 
were the plaintiffs to guard themselves that the nature of this 
agency is referred to no less than three times in the contract. The 
proper construction of the agreement is that this merchandise was 
to be shipped to the defendant free on board at New York at a 
fixed price to be returned to the plaintiffs by the defendant at $2.35 
or $2.37 for each and every barrel of cement sold by the defendant, 
he to receive for his labor and attention all that he obtained above 
the before-mentioned prices. This would seem to contemplate the 
payment by the defendant of all the charges of transportation and 
storage upon merchandise forwarded to him, because he stipulated 
that on the conditions of the contract he would sell a minimum 
quantity of 4,000 barrels, which confessedly he has not done. In 
view of the terms of the contract and the obligation assumed by 
the defendant of remitting advances upon receipt of the proceeds 
of sale to the plaintiffs, it is difficult to perceive how any conten- 
tion can be made that the defendant was not acting in a fiduciary 
capacity; and therefore the claim of the defendant that he did not 
receive the proceeds of the sales in that relation cannot be upheld. 

It is further claimed on the part of the appellant that, assuming 
the moneys were received in a fiduciary capacity, and the action 
being in form for damages for fraud, a nonsuit should have been 
granted because of the failure to allege and prove a demand for the 
payment of moneys. The plaintiffs do not allege a demand. If 
this were an action for conversion, the beginning of the suit would 
not be a sufficient demand, and there would be force in this objec- 
tion. But there is in this case an unconditional promise of an 
avent to turn over all remittances as soon as received; an obliga- 
tion, therefore, to return fixed amounts at fixed periods; and a de 
mand of performance is not a prerequisite to a suit. As was said 
in the important case of Brown y. Arrott, 6 Watts & S. 418: 

‘Where the owner of the goods or the principal is advised from time to 
time by his agent of the sales as they are made, and again of the receipt of 
the moneys as they are paid thereon. and aceording to the understanding that 
exists between them, arising either from 4 special agreement, or a previous 
course of dealing between them, or the established usage or custom, if there 


be any, regulating the same, the principal or late owner of the goods is to call 
on his agent or factor, and receive his money, or tc draw upon him for it, 
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the latter may retain it until it is demanded; but where the factor or agent is 
bound, either by the agreement or previous course of dealing between them, 
or the usage of trade in regard thereto, to forward the money to his principal 
or employer, {t is clearly his duty to do so as he shall receive it, though it 
may be only a part of what he expects. by the eathest opportunity; and no 
practice to the contrary will either justify or excuse his retaining it bevond 
such time, unless the sum sball be so small as not to justify the expense of 
forwarding it.” 


It is further claimed on the part of the appellant that the de- 
fendant was entitled to retain out of the proceeds of the sale of 
the cement the advances he made for freight, insurance, and stor- 
age, and that, it having been shown that the advances exceeded the 
amount of proceeds of the cement sold, the verdict should have 
been for the defendant; or, in other words, he should have recov- 
ered on the counterclaim. This contention proceeds upon a wrong 
construction of the contract. As said before, the written instru- 
ment of June 4, 1891, is the only contract between the parties, and 
by the terms of that contract.the plaintiffs were scrupulously care- 
ful to protect their right to an immediate return to them of the 
proceeds of sale of all the merchandise at the rates specified in the 
contract. There is no question at all involved in that contract of 
deductions for anything, and no proof of a request that the defend- 
ant pay any charges on the shipments. When the cement was 
sold, it was the duty of the defendant at once to remit $2.35 or 
2.37, as the case might be. Those figures were not to be dimin- 
ished by any charges or costs of any kind on any of the 4,000 bar- 
rels, but were a net price; and it is not shown that there was any 
sale of the particular quantities mentioned in the complaint in this 
action at any other price. There was nothing ambiguous in the terms 
of the contract, nor does the correspondence between the parties 
show any construction put upon that contract, concerning the lia- 
bility of the defendant, other than is contained in the contract it- 
self. What the defendant states he may have done is not shown 
to have been acquiesced in, and the defendant’s contention in this 
respect has no real foundation. The defendant took the risk of 
selling 4,000 barrels. He sold only 500. He was to pay all char- 
ges and return certain prices. No claim is made that the plaintiffs 
prevented his selling all he contracted to sell. He did not perform 
what he undertook to do, and his outlays are his own loss. The 
title to the goods was always in the plaintiffs, although the defend- 
ant was entitled to the possession of the same during the season 
for the purposes of sale. When the season passed, and no sale 
had been effected, the defendant's right to sell had ceased, and the 
plaintiffs had the right to resume possession of the property, and 
were not bound to reimburse the defendant for expenses incurred 
in fruitless efforts to sell. 

It is also claimed that there was error in allowing a recovery on 
the 100 barrels of cement disposed of in June, 1892, because the 
plaintiffs failed to show that the proceeds were actually received. 
It does appear that the defendant received notes of the purchaser 
for the 100 barrels referred to. It may be presumed that those 
notes were paid at their maturity, nothing to the contrary being 
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set forth or proven; but, at all events, the plaintiffs were entitled to 
a remittance of the fixed amounts within 60 or 90 days, no matter 
in what form the defendant received the proceeds of sale. 

Many exceptions were taken at the trial, none of which we find 
to be of sufficient importance to require special reference to them. 
If there was error in the admission of testimony of the payment 
of freight and storage by the plaintiffs upon 3,400 barrels, it was 
an error which in no way militated against the defendant’s rights, 
because his counterclaim did not repose upon any basis of proven 
fact; and as to the court leaving to the jury the construction of 
the contract as to the defendant being liable for freight or storage. 
while, of course, it was for the court to construe that contract, and 
not the jury, whether its terms were contained in the instrument 
of June 4, 1891, or were to be spelled out from correspondence, still, 
the jury having found the proper construction, there was no occa- 
sion for interference with the verdict on that score. 

The judgment must be affirmed, with costs. All concur. 


LYNCH v. MAYOR, ETC., OF CITY OF NEW YORK. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


1. oes one OF STREET [MPROVEMENTS—ACCEPTANCE OF BiID—LIABILITY 

OF CITY. 

Laws 1890, c. 545, § 1, provides that a commissioner of street im- 
provements for the Twenty-Third and Twenty-Fourth wards of the city 
of New York shall be subject to the powers and limitations prescribed for 
the heads of departments in that city. Consolidation Act, § 64, provides 
that contracts for city work shall be entered into by appropriate heads of 
departments, and shall be founded on sealed bids; that, if the head of the 
department shall not deem it for the interest of the city to reject ail 
bids, he shall, without the approval of any other department or otticer, 
award the contract to the lowest bidder; and section 65 provides that any 
bidder who fails within five days after notice of acceptance of his bid to 
execute a contract for the work shall forfeit the amount deposited with 
his bid. Held, that the award of a contract by the commissioner to the 
lowest bidder creates a binding contract on behalf of the city to subse 
quently execute a contract, for a breach of which the city is liable in 
damages to the bidder. 

2. SaME—WAIVER BY BIDDER. 

A lowest bidder to whom a contract for work was awarded by the 
commissioner of street improvements did not, by accepting a return of the 
deposit made by him with his bid. after notice that his bid had been sub- 
sequently rejected, and after he had protested agaiust reletting the work. 
and after the commissioner had readvertisea the proposals for bids, waive 
his right to insist upon performance of the obligation created by the ac 
ceptance of his bid. 


Action by Edward N. Lynch against the mayor, aldermen, and 
commonalty of the city of New York. There was a judgment for 
plaintiff, and a motion for a new trial on exceptions of defendant. 
which were ordered to be heard in the first instance at general term. 
Exceptions overruled, with directions, 

Argued before VAN BRUNT, P. J.. and WILLIAMS, PATTER: 
SON, O'BRIEN, and INGRAHAM, JJ. 
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L. L. Kellogg, for plaintiff. 
Edward H. Hawke, for defendant. 


INGRAHAM, J. This action is brought to recover damages sus- 
tained by the plaintiff in consequence of the refusal of the defendant 
to execute and sign a certain contract or agreement whereby the 
plaintiff! was to perform certain work in the construction of a sewer 
in Franklin avenue from Third avenue to 167th street in the city of 
New York. The commissioner of street improvements of the Twenty- 
Third and Twenty-Fourth wards having advertised for bids for the 
construction of this sewer, the plaintiff made a bid, which was re- 
ceived by the commissioner, and the bid of plaintiff, with others, was 
opened as required by statute on the 24th day of February, 1892; and 
on the 26th day of February the plaintiff received a letter from the 
secretary of the commissioner of street improvements, by which the 
plaintiff was notified that: “Your proposal for constructing sewer 
in Franklin avenue from Third avenue to One Hundred and Sixty- 
Seventh street being the lowest, the contract for same has been award- 
ed to you, and it will be necessary for vour sureties to appear and 
qualify before the comptroller at his office;’ and the said commis- 
sioner transmitted the plaintiff's bid to the comptroller of the city of 
New York. The question is whether or not this action on the part 
of the commissioner of street improvements of itself created a bind- 
ing contract between the city and the plaintiff for which the city was 
responsible in damages if the defendant refused to wake the contract 
and complete the work. It appeared that on March 30th—six days 
after the letter awarding the contract to the plaintiff had been sent— 
the commissioner notified the plaintiff by another letter that his pro- 
posal to build the sewer had been rejected on account of the irregu- 
larity of the bid, and subsequently the defendant refused to execute 
the contract with the plaintiff. The statute under which the com- 
missioner of street improvements of the Twenty-Third and Twenty- 
Fourth wards of the city of New York was appointed (chapter 545, 
Laws 1890) regulates the powers of such commissioner. By _ sec- 
tion 1 it is provided that he shall be subject to the general provisions, 
powers, and limitations prescribed by law relating to the heads of de- 
partments and public officers of the city of New York. And by sec- 
tion 2 of the said act it is provided that the said commissioner of 
street improvements shall have the exclusive right to construct and 
maintain all bridges, tunnels, sewers, streets, etc., and he is given 
all the rights, powers, dutics. authority, and is made subject to 
the obligations in relation to the said streets. sewerage, and drain- 
age which, prior to the passage of the act, were conferred upon, pos- 
sessed, and exercised by the department of public parks of the city of 
a York. By section 64 of the consolidation act it was provided 
that: 


“Whenever any work is necessary to be done to complete or perfect a par- 
ticular job, or any supply is needful for any particular purpose which work 
aud job is to be undertaken or supply furnished for the corporation, and the 
several parts of the said work or supply shill together involve the expend- 
iture of more than one thousand dollars, the same shall be by coutract, under 
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such regulations concerning it as shall be estabiished by ordinance of the com- 
mon council, excepting such works now in progress as are authorized by law 
or ordinance to be done otherwise than by contract, and unless otherwise or- 
dered by a vote of three fourths of the members elected to the colnmonu coun- 
cil; and all contracts shall be entered into by the appropriate heads of depart- 
ments and shall, except as herein otherwise provided, be founded on sealed 
bids or proposals, made in compliance with public notice duly advertised. 
* * * If the head of the department shall not deem it for the interests of 
the city to reject all bids, he shall, without the consent, or approval of auy 
other department or officer of the city government, award the contract to the 
lowest bidder, the terms of whose contract shall be settled by the counsel to 
the corporation as an act of preliminary specification to the bid or pruposal, 
and who shall give security for the faithful performance of his contract in the 
manner prescribed and required by ordinance.” 


The question here is whether a notice by the head of a depart- 
ment, to the lowest bidder that his proposal is the lowest, and that 
the contract has been awarded to him, precludes the head of a de 
partment, before the actual execution of the contract, from reject- 
ing all the bids under the public notice which has been duly ad- 
vertised. In other words, whether the award of a contract by the 
commissioner to the lowest bidder before any contract has been 
executed under it creates a binding contract on behalf of the city 
to subsequently execute the contract, for a breach of which the city 
is liable for damages. Let us look for a moment at the rights and 
obligations of each of the parties to this proposed contract, imme 
' diately after this communication awarding the contract to the 
plaintiff was received by him. The city, by its duly-authorized 
ofticer, had advertised for bids or proposals to do certain work that 
the city was authorized todo. Annexed to that proposal was a con- 
tract which had been settled by the counsel to the corporation as 
an act of preliminary specification to the bid or proposal. The 
plaintiff had made a bid offering to do the work for a price named, 
and it is not disputed that he was the lowest bidder. Whether or 
not the contract should be awarded to him was then to be deter- 
mined by the commissioner. The statute imposed upon the cum- 
missioner a specific duty. That was, first, to determine whether 
or not it was for the interest of the city to reject all bids. If he 
determined not to reject all bids, he was then required, without 
the consent or approval of any other department or officer of the 
city government, to award the contract to the lowest bidder. Con- 
solidation Act, § 64. Upon that award being made, the lowest 
bidder was bound to execute the contract, and to furnish sureties 
to secure the faithful performance of the contract, who, in addition 
to the justification and acknowledgment of the bond, should be 
approved by the comptroller. If the lowest bidder neglected or 
refused to accept the contract within five days after written notice 
that the same had been awarded to his bid or proposal, or if he ae- 
cepted, but did not execute, the contract, and give the proper se- 
curity, it should be readyvertised or relet as above provided. See 
Consolidation Act, § 64.) But, in addition to that, by section 65 
of the consolidation act, it was provided that each bidder must de- 
posit with the department or officer a certified check drawn to the 
order of the comptroller, or money to an amount not less than three 
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nor more than 5 per cent. of the amount of the bond required 
by the department or officer for the faithful performance of the 
work proposed to be done er supplies to be furnished; and, if the 
said lowest bidder shall refuse or neglect, within five days after due 
notice that the contract has been awarded, to execute the same, the 
amount of the deposit made by him shall be forfeited to and re- 
tained by the said city as liquidated damages for such neglect. or 
refusal. Thus we see a system provided by which work to be done 
is to be by contract to be entered into by the appropriate heads of 
departments, to be founded on sealed bids or proposals, made in 
compliance with public notice, duly advertised. The head of a de- 
partment, unless he shall deem it to be for the best interest of the 
city to reject all bids, shall, without the consent or approval of any 
other department or officer, award the work to the lowest bidder; 
and when this award is made, the lowest bidder is bound to exe- 
cute the contract, or forfeit to the city a sum of money which he is 
required to deposit with the officer at the time of the submission 
of his bid. Upon the determination by the head of the depart- 
ment that it is not for the interest of the city to reject all bids, he 
is bound to award the contract to the lowest bidder; and, when 
that award is made, it seems to be clearly the intention of the stat- 
ute to bind both the lowest bidder and the city to sign the contract. 
The penalty for a violation of that obligation by the lowest bidder 
is tixed by the statute, namely, a forfeiting of the amount of money 
that the bidder was required to deposit at the time of the submis- 
sion of his bid; and as no penalty is affixed for a refusal of the city 
to perform its part of the contract, namely, to execute the contract 
that had been settled by the corporation counsel as an act of pre- 
liminary specification to the bid, we think it follows that the city 
was liable for the damages sustained by the lowest bidder for the 
refusal to execute the contract. This view, we think, is sustained 
by the case of People v. Campbell, 72 N. Y. 498, where Miller, J., 
in delivering the opinion of the court savs: 

“This position, we think, is well founded, and there appears to be no ques- 
tion that, if the proceedings were all regular, and conducted according to law, 
as is asserted, and the relator has In all respects conformed to the provisions 
of the city charter, that he has a right of action agiinst the city for all dam- 


ages which he has sustained by reason of the refusal of the commissioner to 
execute and carry out the contract.” 


See, also, the case of People v. Thompson, 99 N. Y. 641, 1 N. E. 
542. 


Reading sections 64 and 65 of the consolidation act together, it 
seems to be clear that it was the intention of the legislature to reserve 
the uncontrolled right to reject all bids to the head of the depart- 
ment having the work in charge. Upon him rested the responsibility 
of determining whether or not it was for the interest of the city that 
all bids should be rejected. But when it had been determined that 
it was not for the interest of the city to reject all bids, he was then 
bound to award the contract to the lowest bidder. The making of such 
an award was a determination that it was not for the interest of the 
city to reject the bids, and the right of the parties then became fixed. 

v.37 N.Y.8.n0.6—51 
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The city was bound to execute the contract, and the lowest bidder 
was bound to execute his contract, and to furnish the security re 
quired by the statute. If he failed to-perform that obligation, he 
forfeited the sum of money that had been deposited with the officer. 
If the city failed to perform and execute the contract, it became lia- 
ble to the lowest bidder for the damages that he sustained in con- 
sequence of such violation. There is nothing in the statute to sug- 
gest an intention to leave this question as to whether bids should be 
rejected or not open, to be determined by the commissioner after the 
contract had been awarded. On the contrary, the express provision 
of the statute is that that question should be determined before the 
award, and, it having been determined by the commissioner, the 
rights of the parties became fixed. 

The objection to the form of the verification by the proposed sure 
ties is frivolous. He followed explicitly the directions upon the pro- 
posed bond, and, as each of the sureties was both a householder and 
freeholder, it would have been improper to strike out either of the 
words. No point is made but that the sureties were amply sufficient, 
and would have been approved by the comptroller but for the action 
of the commissioner in stating that he had rejected all the bids. 

We do not think that the plaintiff, by accepting the return of his 
deposit, waived his right to insist upon the performance of this obliyza- 
tion by the city. It does not appear expressly when that money was 
returned to him, but the check returning it appears to have been paid 
February 9, 1893. That was after he had been notified by the com- 
missioner that his bid had been rejected, and after he had written 
a letter to the commissioner protesting against the reletting of the 
work, and after the commissioner had readvertised the proposal for 
bids. The city had thus refused to perform its obligation to execute 
the contract, and there is nothing to require that the plaintiff's money 
should remain longer with the comptroller. Nor is there anything to 
show that the plaintiff neglected or refused to accept the contract 
within five days after written notice that the same had been awarded 
to his bid or proposal, or that he refused to execute the contract or 
give the proper security. The notice to the plaintiff that the con- 
tract had been awarded to him was dated February 26th. There is 
no evidence upon what date that letter was received by the plaintitf, 
but it must have been subsequent to February 26th, the day of its 
date. He had five days to accept the contract, and he testified that 
after he got this letter he went down to the comptroller's office with 
one of his sureties; and on March 3d the commissioner expressly re 
pudiated his award of the contract, and rejected the plaintiff's bid. 
claiming it to have been irregular. We think there is no evidence to 
show that the plaintiff refused to execute the contract offering the 
requisite sureties as required by the statute. 

The only other objection urged by the defendant is an exception 
to certain questions that were asked the plaintiff as to the value of 
the rock that was to be excavated by the plaintiff, and the objection 
is based upon the ground that it was inadmissible as showing what 
plaintiff had paid for rock. But there was no such question asked 
the plaintiff. To qualify him to testify as to the value of the rock, 
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he was asked whether he had purchased rock himself at this time, 
and then, basing his testimony upon the knowledge that he had 
acquired as to the market value of the rock, he was asked, “What was 
a fair market value for this rock?” We do not think that this testi- 
mony was incompetent, or that there was anything that prevented 
the plaintiff from testifying as to what the rock was worth. 

The verdict seems to bave been amply sustained by the evidence, 
and we think the exceptions should be overruled, and judgment di- 
rected for the plaintiff upon the verdict, with costs. AI concur. 


PEOPLE vy. CURRAN, 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


ASSAULT AND BATTERY—SUFFICIENCY OF EVIDENCY. 
Prosecuting witness testifled that he was assau'ted by defendant in the 
latter's saloon, where he had been drinking, and that he had taken eight 
or nine drinks while there. It was shown that there were several other 
saloons near defendant's place, and another witness stuted that he saw 
him pushed by defendant from the door of a saloon, but zave a location 
not that of defendant's saloon. Defendant abd his bartender and several 
other unimpeached witnesses testified that he was not tn the saloon at the 
time alleged, and others testified that prosecuting witness had a fight on 
the street on that morning, which would account for bis wounds, Held, 
that a conviction was against the weight of the evidence. 


Appeal from court of special sessions, New York county. 
Thomas Curran was convicted of assault in the third degree, and 
appeals. Reversed. 


Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


R. J. Haire, for appellant. 
John D. Lindsay, for the People. 


O'BRIEN, J. The defendant was convicted of assault in the 
third degree in having beaten the complainant, a colored man, in 
the defendant’s saloon, on West street, on the morning of Tuesday, 
July 16, 1895. That the complainant was assaulted and badly cut 
and maltreated was established beyond doubt; but whether it was 
done by the defendant in his saloon is the crucial question. 

The complainant testified as follows: 


“I do not know whether the number of the place that I went into on the 
Mth of July was 286 West street. * * * It was one o'clock ‘Tuesday morn- 
ing. I stayed in there until five o'clock. It vas on West street, next door to 
a lodging house, * * * I went up to the bar, and got a drink, * * * 
Sume one came and knocked on the door, and told him to stop the fuss in 
there, The bartender was behind the bar. The defendant was not behind the 
bar, but he was in the place. [saw him behind the bar twice during the time I 
was inthere. This cop knocked an the door, and told him to stop the fuss. He 
turned the Hght down very low. ‘They were all shaking dice. I went to go 
out. He said, ‘Wait awhile; you cannot get out; the police are at the door.’ 
He let nove In or out. ‘There were six of us in there. I started to go out. 
The gang told us to go back, and get into the game. 1 was pulled back to 
chuck dice with them. The first round of drinks I wes stuck for it. I paid 
for it, and said nothing. ‘This was between one and two O’clock. Some drauk 
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whisky, and some drank beer. * * * 1 spent about four dollarg in there 
after I was stuck. In the morning I was starting tu go out, and I was pulled 
back, and told to pay for a round.of drinks. I said I did not owe for a round 
of drinks. They said I did. I said I did not. A couple of them took me, 
and carried me back to the bar. I thought it was better to pay forit. I paid 
for it, and after that I started to go out again. ‘That was near tive O'clock 
then, as near as I can judge. I did not pay particular attention to the 
clock. I paid for the drinks, and I started to gu out again. When I weut tu 
open the door to go out, I was stupped.” 


Upon cross-examination he said: 


“I do not remember exactly how many rounds of drinks I had there. TI had 
about eight or nine rounds of drinks. I do not think I had more than thut. 
* * * There were five or six people in the saloon. The defendant was 
there all the time.” 


One Johnson was called for the people, and testified: 


“It was about five o’clock in the morning. I saw him thrown out of the 
liquor saloon. The saloon was on West street, between Watts and Des- 
brosses streets.” 


A police officer was examined, whe stated that he was connect- 
ed with the steamboat squad, and that the station house is on West 
street, near Canal, right opposite Mr. Curran’s place, which is a 
liquor store. “That is 268 West street, and is a licensed saloon. 
* * * It is between Canal and Watts streets, and not between 
Watts and Desbrosses. * * * It was six o’clock when I came 
there.” 

It will be noticed that the testimony of the witness Johnson was 
in direct contlict with that of the ofticer, both as to the time and 
as to the location of the saloon; and in this condition of the record 
it was deemed proper to recall Johnson, who then stated that, when 
he said on his direct examination that the saloon he saw the com- 
plainant coming out of was between Watts and Desbrosses, it was 
a mistake; that the saloon was between Canal and Watts streets; 
and that it had an awning over it, with the name of the defendant 
printed on the awning. And that there was such an awning with 
the defendant's name on it in front of the latter’s saloon was proven 
by the officer, who also testified that, in addition to the defendants. 
there was a saloon in the middle of the block, kept by one Hart, 
and “McMann’‘s is alongside of Hart’s.” And, in addition to these. 
he testified that there was a liquor store en the corner. 

This was practically all the testimony for the people as to the 
person who committed the assault, and as to the time and place 
the assault was committed; and the defendant's counsel moved for 
the acquittal of the defendant on the evidence before the court, 
which was denied, and an exception taken. 

Without adverting to the weakness of the case thus made ont as 
against the defendant, we would briefly summarize the testimonr 
on behalf of the prisoner. The latter himself took the stand. and 
swore positively that he never saw the complainant until he came 
with the officer on Tuesday morning, at 6 o’clock; that, on the even- 
ing preceding, he had left the saloon about half past 10 or 11 
o'clock; that he lived upstairs in the house over the saloon, where 
he went to bed, and did not leave his room until about 6 the next 
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morning; that, when he retired, he Jeft his bartender, a man nain- 
ed O'Regan, in charge of the saloon; and that, on coming down 
in the morning, he opened the store, and a few minutes after, and 
while engaged in sweeping out and cleaning up, preparatory to 
opening it for business, he saw the complainant, who came in with 
an officer, and arrested him. The bartender testified that he could 
not tell exactly when the defendant left the saloon on Monday even- 
ing, but it was’ between 10 and 11 o'clock, and that he was in 
charge, and remained there that night, until he closed up, and took 
the kev of the store upstairs to the watchman of the lodging house 
which was over the store, and that this was in the neighbor hood of 
about 1 o'clock. One Bloom, who was keeper of a lodging house 
for Curran, or a night clerk, remembered the barkeeper’s, O'Re- 
gan’s, handing him the key on Monday night, and the time when 

it was handed him, about 1 o'clock; and that the first person he 
gave the key to, after O’Regan gave it to him. was to the de- 
fendant, about five minutes to 6 on Tuesday morning, when he went 
in and woke him up, which, it appears, it was his custom to do 
every morning. Another witness, named Donohue, who said he 
was in the milk business, testified that he served Curran’s saloon 
with milk, and also other customers in that house, and that he got 
to that place on Tuesday morning, about five minutes to 6 o’clock, 
and waited until about ten minutes past 6, when he saw Mr. Curran 
come down with his vest on his arm and his key in his hand, when 
he delivered him the milk. The court thereupon recalled the offi- 
cer, Who said it was three minutes past 6 when he made the arrest, 
and that when he went there, and asked the defendant why he as- 
saulted the complainant, he at once said, “I did not hit him.” But, 
upon the complainant's saving he did, he arrested him, and took 
him to the station house. Subsequently, the officer was again re- 
called, and said that he found the complainant's shoe outside of 
the saloon; that he was sober, and that he noticed Curran’s ap- 
pearance, and he was sober, and he could not tell that he looked 
as if he had been in a fight; that “his condition was the same as a 
man whe would be behind a bar. He had no jacket or apron on. 
His clothes were not torn. There was no blood on his hands that 
Isaw, * * * YT did not see any blood in the saloon. The blood 
Was outside of the saloon, where he (referring to the complainant) 
had heen sifting, and all along the sidewalk to Watts street. i 
The trail of blood Jed from Watts street to the store.” The wit- 
hess Johnson was recalled, and went over his former testimony, 
only adding that he saw the defendant give the complainant a 
shove out of the saloon, out of a side door; that he did not see any 
individual strike the complainant; that he did not see O'Regan, 
the barkeeper, there. The complainant, however, on further cross- 
examination, testified that QRegan was there on that night, but 
that he was not the one attending to the bar: that he had no 
trouble out on West street with a man named Kelleber, who was 
In court, and whom he identified as one of those in the saloon that 
night: that, after he had been thrown out, he saw Kelleher, did 
bot havea fight with him an the carner, but that Kelleher invited him 


806 NEW YORK 8UPPLEMENT, Vol. 37. fSup. Ct. 


to come in and wash the blood off, and, when he refused, Kelleher 
struck him, and kicked him again. “I did not have any fight with 
him. He struck me, and sneaked inside again.” Kelleher was 
called, and stated that, going along West street that morning. he 
was accosted by complainant, who demanded a drink, and called 
him some vile name, and got hold of him by the coat, and threw 
him down, and struck him, whereupon Kelleher struck the com- 
plainant; that they clinched, “and he got kind of the best of me 
in the clinch. I got up in self-defense, and hit him in defending 
myself.” The witness Murphy, who said he was a laborer on pier 
36, testified that, on that morning, he saw the complainant and 
Kelleher fighting, and that it was about 20 minutes to 6 o'clock 
that it occurred. 

We have thus summarized the entire evidence for the purpose 
of showing the inconsistencies in the statements made by the com- 
plainant and his witness as to the time and place of the occurrence, 
and the number of witnesses, whose testimony, if at all credible. 
entirely outweighs and destroys the force and effect of any infer- 
ences to be drawn in favor of the view that the complainant was 
assaulted by the defendant in his store on that morning. In this 
connection it must be remembered that the trial took place on the 
Friday succeeding the date of the alleged assault, so that the facts 
were fresh in the memory of all. There was no effort made to im- 
peach any of the witnesses for the defendant, all of whom, though 
poor, seemed to be credible men; and, on the part of the complain- 
ant, we have the fact that he himself testifies to having been 
engaged in a game of dice from 1 to 5 o’clock in the morning. and 
to having had, at least, eight or nine drinks during that time: 
and we must take this into consideration in determining how far 
we should credit his statement that he was perfectly sober. and 
therefore able to tell exactly how and in what manner he was as- 
saulted. The other witness for the people, who was also a col- 
ored man, says that, from the time the defendant shoved the com- 
plainant out of the door, no other person interfered with him. This. 
however, is contradicted by the complainant himself, who says that 
he was invited back by Kelleher to wash the blood off his face. and 
that, upon refusing, Kelleher went out, and struck him, and then 
“sneaked back,” as he terms it, into the saloon; and this is directly 
contradictory of the complainant’s witness’ story that he saw no 
one strike the complainant, and that no one without his seeing it 
could have struck him after he was shoved out of the store. 

Upon the question of time the defendant is also supported by the 
probabilities. If the complainant received his injuries at 5 o'clock 
in the morning, no explanation is furnished why it took until 6 
o'clock to obtain an officer, when, according to the latter's testi- 
mony, the station honse was directly opposite the defendant's sa- 
loon, or why the plaintiff. after being so assaulted, should have 
remained in the inmediate vicinity during all that period. We think 
the testimony shows either that the complainant was injured in the 
fiyht on West street, in the manner detailed by two of the defend- 
ant’s witnesses, or, if injured in a saloon, that he has confused the 
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identity of the defendant's with one of the two or three other sa- 
loons which were on the same block. However this may be, in 
view of the inconsistencies in the testimony of the witnesses for the 
people, and the strong defense which was presented by the defend- 
ant, not only supporting his denial of having been guilty of the 
assault, but consistent with such defense, we think that the evi- 
dence, unless we are to discredit entirely the sworn testimony of 
unimpeached witnesses, clearly preponderated in defendant's favor. 
Upon the facts, therefore, we think the judgment was wrong, and 
that it should be reversed, and the prisoner discharged. All con- 
cur. 


LAWLOR v. FRENCH. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


INJURIES FROM Victlous ANIMAL—NOTICK TA OWNER—EVIDENCY. 

In an action for the death of plaintiff’s Intestate. caused by a kick from 
a horse, used by defendant on his theatrical stage. evidence that the horse 
at one time presseo a witness agairst another horse as he went into his 
manger, and that he, several months before the accident, when teased by 
those around him, snapped at them, and that or another occasion had 
kicked another man, is insufficient to prove that the manager of the the- 
ater had knowledge that the horse was vicious, so as to render the owner 
Mable. Williams and O’Brien, JJ., dissenting. 


Appeal from court of common pleas, trial term. 

Action by Kate Lawlor, as administratrix, against Thomas H. 
French. From a judgment for plaintiff entered after the overruling 
of exceptions ordered to be heard at first instance at general term, and 
from an order denying a motion for a new trial on the ground that 
the verdict was excessive, and otherwise contrary to the Jaw and evi- 
dence, defendant appeals. Reversed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, JJ. 


1). B. Ogden, for appellant. 
T. D. Semple, for respondent. 


VAN BRUNT, P. J. This action was brought to recover dam- 
ages for injuries which the plaintiff's intestate is alleged to have sus- 
tained by reason of the kick of a horse upon the stage of the Amer- 
ican Theater in the city of New York, on the 11th of October, 1893, 
of which theater the defendant was the manager. Upon the trial of 
this action a verdict was rendered for the plaintiff, upon the coming 
in of which the defendant moved for a new trial, which was denied. 
The exceptions in the case were ordered to ve heard in the first in- 
stance at the general term. These exceptions were overruled, and a 
judgment entered upon the verdict for the plaintiff. Thereafter an 

order was made upon the motion for new trial, and from such judg- 

ment and order this appeal is taken. 

Whatever might have been our judgment upon some of the excep- 
tions which are contained in the record, they are not before us for 
consideration, the same having been considered upon the motion for 
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new trial upon the exceptions directed to be heard in the first instance 
at the general term. The only question presented upon the appeal 
from this order is, was the verdict against the evidence? The claim 
upon the part of the plaintiff necessarily was that the horse which was 
emploved upon the stage of the theater by the defendant was vicious, 
and was either known to the defendant to be vicious, or from the facts 
established upon the trial he should have known it. The evidence 
consists of the testimony of some persons who were employed upon 
the stage of the theater in question. 

One Toner testified that on the 2d of October, 1893, he was on the 
right-hand side of the stage, and went to go to his manger, from 
which to take a blanket for a horse by the name of Bohemia; that 
this black cob horse (the horse in question) was right alongside of 
him, and he was between both horses, when he let drop the blanket, 
and the cob horse pushed over him, and he was crushed between beth 
horses, and was afterwards taken to the hospital. The witness fur- 
ther stated that he could not tell what occurred that made the horse 
back or sidle up against him, because he could not see anybody 
passing on the opposite side, and he eould not tell how he came to 
back up against him. The witness further testified that he saw the 
horse at the theater, and that his movements at times were lively; 
but he utterly fails to mention any viciousness whatever that he had 
observed upon the part of the horse. 

The next witness was one Shevlin, who testified that he was valet 
for three of the leading gentlemen of the theater; that he saw the 
horse kick the deceased. He says: 

“This man was putting up this screw-cye to bold that railing from coming 
down. These two horses came across, Started tu turn around, and this man 
was at his post at the time, and the horse let out with his foot, and kicked 
him right in the ribs. The man fell in a lump, and was carried right to the 
left of the stage.” 

He further testified in regard to the horse: 


“I had seen that black cob horse there often. I had seen him snap and 
bite at people passing by. ‘That was before the accident; ever sipce the 
horse came in the theater. I saw bim make seveal attempts to bite people 
passing by at the time the Prodigal Daughter was going on. He was there 
all that piece. He was there, I think, three months before the accident. Dur- 
ing those three months I saw him snap and bite at peeple Cwo or three times 
about a month and a half or two mouths or sc before the accident.” 


The testimony of this witness evidently is solely to the effect that 
a mouth or so before the accident he had seen the horse two or three 
times snap or bite at people. But it does not appear that the horse 
was cuilty of any other misconduct, so far as the witness saw, and he 
testified that he had seen him there often, 

The next witness Was a man named Knapp, who testified that he 
had been kicked by this horse in the latter part of September, 18:43, 
and that on one occasion the horse bit hiin. Upon cross-examination 
he states that he was emploved in Rogers’ livery stable, at which place 
the horse in question was kept; that there were nine horses on the 
stage of an evening, two of them being race horses, and the others 
just hired horses, and all belonging to Rogers; and that he was em- 
ployed in this way three months, until the piece was off. He says: 
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“I got my foot hurt ten days before he made a bite at me. When the horse 
kicked me, I was back there, and some of them had a stick there, aud once 
or twice they hit this black borse, and made him vicious, and no one conld 
get around him, and no one would go abour back of him or in front of him be- 
cause from jamming between them. I was walking along there on that side, 
aud he came up with his foot, and kicked me there. He was there a few 
days, and he commenced to get Vicious; people teasing bim. When he kicked 
me there was nobody there. T guess he hac been teased. The boys took 
sticks.—a few jockeys used always to have a stick.—and cumming along there 
tickled him. Toner [the witness above mentioned} used to tickle them once 
ina while. He came along, and was in the habit of Gickling the horse. Punch- 
ing them with a stick, that would make them kick.” 

This evidence is far from: showing that the horse was vicious, but, 
on the contrary, that he was yoaded into the action which is alleged 
against his good temper. 

One McGlory, a witness called on beliaif of the defendant, testified 
that he had seen attendants and supernumeraries around the stage 
strike the horse, previous to that night, at ditferent times. Further 
evidence was given In regard to the disposition of the horse by those 
that had known him, and that he was not known to be vicious before 
he entered upon this employment. 

It is apparent from this evidence that the horse was not vicious, 
but that whatever nervousness he displaved was the result of the 
teasing to which he had been subjected by the people engaged around 
him. Under such circumstances, the horse being apparently of a 
quiet disposition, goaded into the action described by the acts of 
those around him, and this manifesting itself only occasionally, and, 
it would seem, against those who had been amusing themselves at his 
expense, he certainly showed no such disposition as would call upon 
the manager of the theater to assume that he was vicious, 

We have examined the large nuinber of authorities which have been 
cited upon the part of the plaintiff, but we find no case that would sus- 
ain a verdict upon evidence such as is contained in the record in the 
case at bar. The case most favorable to the plaintiff.as being one upon 
Which a verdict was sustained upon the lightest evidence, seems to 
be that of Turner v. Craighead (Sup.) 31 N. Y. Supp. 369, decided by 
the general term in the Second department, in which it was held that 
Where a person keeping an animal upon his place omits to exercise 
ordinary supervision over it. lets it run, and fails to obtain the knowl- 
edge which such supervision would give, he is chargeable with the 
sane knowledge that he would have obtained had he acquired and 
supervised in the ordinary and usual way. That action was brought 
to recover damages resulting from being bitten by a dog. The evi- 
dence was that the dog had bitten persons on two occasions prior to 
the attack made upon the plaintiff, and that it was his habit, as also 
that of two other degs owned by the defendant, to rush out at per- 
Sons passing upon the highway, and bark at them; that when any per- 
son passed along the highway the three dogs would all rush out after 
iim; and that the dog in question was "gly, and would jump at 
horses’ heads, and iry and catch them by the snout. There was no 
evidence to show that the defendant knew of these occurrences, and 
the court submitted it to the jury to determine whether the defend- 
ant ought to have known that the dog was savage, and likely to bite, 
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charging them that if a person keeps an animal upon his place, and 
fails to exercise ordinary supervision over it, and lets it run, ahd fails 
to obtain the knowledge which ordinary supervision over it would 
give, he is chargeable with the same knowledge he would have obtain- 
ed had he inquired and supervised in the ordinary and usual war. 
This ruling the court held to be correct. But the evidence in that 
case was different from that which is contained in the record in 
the present case. There the vicious disposition was established by 
evidence and its long continuance, in regard to some of which at least 
the owner must have had knowledge. Our attention is also called to 
the case of Hahnke vy. Friederich, 140 N. Y. 224, 35 N. BE. 487. That 
was also a case to recover fcr damages sustained from the bite of a 
dog. The testimony in that case showed that the defendant pro- 
cured and kept the dcg to guard his barn and the property therein, 
and that he considered it necessary to chain and muzzle him. The 
purpose for which he was kept, and the manner in which the owner 
was accustomed to restrain him, were circumstances which, with the 
other testimony in the case, authorized an inference by the jury of 
knowledge by the defendant of the vicious propensities of the animal. 
In the case o1 Muller v. McKesson, 73 N. Y. 195, which was another 
dog case, th> rule was laid down that in an action against the owner 
of a ferocious dog or other animal, for injuries inflicted by it, the 
gravamen of the action is the keeping of the animal with knowledge 
of its propensities; and, as to the latter, proof that the animal is of a 
savage and ferocious nature is equivalent to express notice. So, in 
the other cases cited by the respondent, the same rule is laid down. 

We have searched the record in this case in vain to find that there 
were any facts which called upon the defendant to know that the horse 
in question was of a vicious disposition. Indeed, there is no evi- 
dence that he was of a vicious disposition. Whatever temper he 
displayed seems, from the record, to have arisen from the fact that 
he was teased and struck and punched with sticks by those who were 
surrounding him. We are referred to no authority which, under 
such circumstances, implies notice of viciousness upon the part of the 
owner or user of any domestic animal. We think that there is nu 
evidence tending to show that the defendant had any knowledge or 
reason to believe that the horse was vicious, or that the horse was in 
fact vicious. The defendant at once, when informed of the fact of 
his kicking the deceased, removed him from the theater. 

The order denying the motion for new trial should be reversed, 
and the judgment set aside, and a new trial ordered, with costs to 
the appellant to abide the event. 


INGRAHAM and PATTERSON, JJ., concur. 


WILLIAMS and O’BRIEN, JJ. We dissent on the ground that 
there was evidence sutticient to present the case to the jury as one of 
fact as to whether or not the horse was vicious, and as to whether 
the defendant had notice thereof before the accident happened. 
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NEW YORK BOARD OF FIRE UNDERWRITERS v. WHIPPLE et al. 
(Supreme Court, Appellate Division, First Departmeut. March 6, 1896.) 


Appeal from special term, New York county. 
Action by the New York Board of Fire Underwriters against Whipple & 
Co., a8 chief executive otficers of the North & South American Lloyds. From 


an order overruling a demurrer to the complaint, defendants appeal. Af- 
firmed. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, and 
O'BRIEN, JJ. 


Joho T. Fenlon, for appellants. 
Joho Berry, for respondent. 


PER CURIAM. For the reasons stated in the opinion of Mr. Justice Rum- 
sey in the case of Board of Fire Underwriters v. Whipple (decided herewith) 
a7 N. Y. Supp. 712. the judgment should be aftirmed, with costs, with leave 
to the appellants to withdraw the demurrer in 20 days, and answer, on pay- 
ment of the costs in this court and of the costs in the court below. 


——— 
——e 


LAWRENCE et al. v. NIAGARA FIRE INS. CO. 
(Supreme Court, Appellate Division, First Devartment. Macch 6, 1896.) 


1. EXECUTORS AND ADMINISTRATORS —INSURANCE— Loss — Panties. 
Administrators may sue on a policy of insurance issued to their intestate, 
though the loss under the policy was of both teul aud personal property. 
2 InscRANCE—AWARD OF APPRAISERS— WHEN REOUIRED. 
Where a policy provides that a loss thereunder shall not be payable till 
60 days after notice and satisfactory proot of loss, “including av award by 
appraisers when appraisal has been required.” uch an award is not a con- 
dition precedent to a right to sue unless required by one of the parties to 
the contract. . 


Appeal from circuit court, New York county. 

Action by Henry Lawrence and Jennie M. Lawrence, as admin- 
istrator and administratrix of William H. Lawrence, deceased, 
against the Niagara Fire Insurance Company, to recover on a pol- 
icy of fire insurance. From a judgment in favor of plaintiffs, de. 
fendant appeals. A flirmed. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


P.C. J. De Angelis, for appellant. 
S. Hanford, for respondents. 


_ BARRETT, J. This action was properly brought by the admin- 
istrator and administratrix of the deceased. They were his “legal 
representatives,” within the meaning of the law. The defendant 
claims that they were only his legal representatives as to the per- 
Sonalty, and that the heirs are his legal representatives as to the 
real estate. Upon this it contends that two actions should have 
been brought, one by the heirs for damage to the real estate, and 
one by the plaintiffs for damage to the personalty. This conten- 
tion fails to distingnish between the right of action proper and the 
right to share in the recovery. If the policy had simply named 
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the deceased, and stopped there, the right of action would have 
passed upon his death to his executor or administrator. The pro- 
vision of the policy that, wherever the word “insured” occurs there- 
in, “it shall be held to include the legal representatives of the in- 
sured,” was nothing but a recognition of the ordinary rule. So 
far as the contracting parties were concerned, there was no inten- 
tion to vary the rule with regard to the vesting of the right of ac- 
tion upon the death of the insured. As between them, the real- 
estate incident was of no especial importance, and it was quite im- 
material whether the loss in case of fire should be paid directly to 
the heirs, or to the legal representatives (as ordinarily understood) 
in the right of the heirs. 

The contract as to both real estate and personalty was with Wil- 
liam H. Lawrence. The plaintiffs are his successors. As such, 
the defendant’s contract obligation runs to them directly. They 
can maintain the action because of this direct contract obligation. 
They so maintain it in their own right as to the personalty, in the 
right of the heirs as to the real estate. Wyman v. Wyman, 26 N. 
Y. 256. They may be regarded, as was said in the latter case, as 
parties to whom, as trustees of an express trust, the right to sue 
in their own name is preserved under the Code. Thus, the con- 
tract right and the insurable interest are interwoven. What equity 
Inay require the plaintiffs to do with the recovery is another ques- 
tion. The heirs can take care of themselves. What the defend- 
ant must do is to comply with its contract, namely, pay the loss to the 
persons to whom its legal obligation thereunder runs. 

The defendant makes the further point that an appraisal of the 
damage occasioned by the fire was a condition precedent to the 
right of the insured to maintain an action to recover for the loss. 
The policy provided that the loss or damage should be ascertained 
or estimated according to the actual cash value of the property at 
the time the loss occurred, and that “said ascertainment or esti- 
mate” should be made by the insured and the company, or, if they 
differed, by appraisers. Provision is subsequently made for the 
selection of appraisers and an umpire. There is also the further 
provision that “the loss shall not become pavable until sixty days 
after the notice, ascertainment, estimate, and satisfactory proof of 
the loss herein required have been received by this company, in- 
cluding an award by appraisers when appraisal has been required.” 
The ascertainment here first referred to is that previously contem- 
plated, namely, the ascertainment or estimate to be made by the 
insured and the company. It does not mean the ascertainment re- 
sulting from an award of appraisers where no sueh appraisal has 
been required, Where an appraisal has been required and made, 
the 60 days run from the receipt of the award by the company in 
connection with the proofs of loss. But, where an appraisal has 
not been required, the 60 days run from the receipt of the preofs 
of loss, together with anv ascertainment or estimate which may 
have been arrived at between the insured and the company. = If 
no such ascertainment or estimate has been arrived at, and no ap- 
praisal has been made, then the 60 days run from the receipt of the 


n wit 
op Te 
“et 
ves 
ars glee 
as De. 
‘g re : 
op, le 
Was 


, } ea 
ie 


Sup. Ct.] WHISTEN 0. BRENGAL. 813 


proofs of loss. The construction placed by the defendant upon the 
words “when appraisal has been required” is strained and unnat- 
ural. It is contended that it means “when appraisal has been re- 
quired by the terms of the policy.” But why sav this if appraisal 
always is required by the terms of the policy? The trne construc- 
tion is the obvious one, namely, that it means “required by cither 
party.” That is the ordinary sense of the words, and expresses 
the plain intention of the parties. They clearly so understood it, 
for we find the agent threatening that, unless the plaintiffs should 
accept $2,700 as a compromise, be would exhaust every condition 
of the policy, and insist upon having an appraisal. It is conceded, 
however, that this threat was not carried out, and that the defend- 
ant never demanded an appraisal. The defendant's conduct 
throughout indicated that no appraisal was desired. The proofs 
of loss were furnished to it on the 13th day of September, 1892, in 
the form prescribed by its agent. Upon the 26th of the same 
month, this agent informed the administrator that the proofs of 
loss were not legally verified. No other objection was then made. 
Subsequently, in answer to the administrator’s request for infor- 
mation as to the real difficulty, the agent replied that the verifica- 
tion had no “venire.” Four weeks later he wrote again, stating 
that his use of the word “venire” was a curious blunder, and that 
he meant to use the word “venue.” ‘This trifling proceeded with- 
out a word of substantial objection to the proofs of loss or request 
of an appraisal, until finally, at the end of November, the plaintitts’ 
counsel demanded immediate payment, and suggested that, if the 
defendant desired to contest the claim, it should name attorneys 
upon whom papers could be served. Even then no objection was 
made to the plaintiffs’ proceedings or claim, and the general agent 
replied that the defendant had no desire for any legal contest. 

The claim that the action was prematurely brought is without 
merit, and the judgment should be affirmed, with costs. All con- 
cur, 


(16 Misc, Rep. 37.) 
WHISTEN v. BRENGAL. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


NEGLIGENCE OF EMPLOYE. 

Defendant, manager of the business of plaintiff's intestate, allowed a 
certain sum of money to remain in a safe where bis employer had left it, 
and to which there was neither av available combination lock nor a key, 
and in which such employer ordinarily Kept articles of value. Several 
days after defendant discovered the money, it was missing. /leld. that 
a finding that defendant was not guilty ot neglicence in failing to deposit 
such money in bank, in the absence of evidence that the preinises and the 
safe were more than ordinarily exposed to the successful etforts of thieves, 
would not be disturbed. 


Appeal from New York district court. 
Action by Stephen A. Whisten, as administrator of the estate 


of William Whisten, deceased, against William Brengal, to recover 
damages alleged to have accrued to the estate from the loss of a 
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sum of money caused by the negligence of defendant as bailee. 
From a judgment for defendant, plaintiff appeals. Affirmed. 
Argued before McADAM and BISCHOFF, JJ. 


Wm. North, for appellant. 
I. N. Williams, for respondent. 


BISCHOFF, J. The defendant, an employé of one William 
Whisten, the plaintiff's intestate, was sued for the loss of $150, 
which sum came into the defendant’s possession while acting as the 
manager of Whisten’s business, during the latter’s illness, which re- 
sulted fatally. The sum in suit was discovered by the defendant 
Iving in the safe in which his employer ordinarily kept articles of 
value to his business, the safe having been habitually maintained 
unlocked at all times by the latter, who had asserted that he had 
“honest people around here,” alluding to the premises in which the 
business was conducted. The defendant notified his employer of 
the discovery of this money, which he had replaced in the portion 
of the safe where it had lain. Some days subsequently it was miss- 
ing from the safe, and upon the defendant's failure to pay the equiv- 
alent over to the plaintiff upon a demand made after Whisten’s 
death, this action was brought to charge the defendant either upon 
an admission of liability or for negligence as a bailee. 

With regard to the admission of liability there was a direct con- 
flict of evidence, resolved, and not, as we may say, improperly, ip 
the defendant’s favor, but the plaintiff contends that there was 
negligence upon the defendant's part in that he did not bank the 
fund, rather than leave it as it was found in a receptacle which had 
neither an available combination lock nor a key. We are quite sat- 
isfied, however, with the manner in which the ¢ase was determined 
below. The defendant’s duties, of course, called for ordinary care 
in preserving the fund in question, but that “ordinary care” was 
the degree of caution which a reasonably prudent person would 
exercise under the existing circumstances, and no more. The pre- 
sumption in favor of the performance of duty cast the burden of 
proof with regard to the defendant’s negligence, his omission to 
exercise ordinary care, upon the plaintiff (Claflin v. Meyer, 75 N. Y. 
260; Bailey, “Onus Probandi,” 31); and the record before us is des- 
titute of ail support in that respect. Here the defendant but fol- 
lowed in the footsteps of his emplover, whom naturally he would 
imitate in the temporary conduct of the business devolving upon 
him. His employment would not ordinarily call for greater cir- 
cumspection than the employer applied to the security of his pos- 
sessions. We cannot infer from the record that the employer's 
sense of security was of a Utopian or eccentric character, because 
the evidence fails to apprise us that the premises in which the em- 
ployer’s business was conducted, and the safe contained, were more 
than ordinarily exposed to the successful efforts of persons affected 
with marauding proclivity. The deposit of the money in bank was 
but one of many means of securing the fund against theft, and it 
does not follow that the defendant was guilty of negligence be- 
cause he did not resort to the particular means of security pre 
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ferred by the plaintiff, but, instead, followed the example of his 
employer. Without knowing more of the premises where the safe 
was contained than the plaintiff cared to show upon the trial, we 
cannot say that the defendant omitted the caution of an ordinarily 
prudent person, and so that, as matter of law, he was negligent. 

No exceptions were urged upon this appeal, and, upon the evi- 
dence, the judgment is affirmed, with costs. 


—— 


(15 Mise. Rep. 385.) 
OLNEY vy. BAIRD et al. 


(Supreme Court, Special Term, New York County. December, 1895.) 


CORPORATIONS—INSOLVENCY—PREFERENCE. 

Under Laws 1890, c. 564, § 48 (Stock Corporation Law), providing that 
no conveyance of property by such a corporation, or any officer thereof, 
nor any judgment “suffered by it or any officer’? when it is insolvent, or 
its insolvency is imminent, with intent to give a preference, shall be valid, 
property of an insolvent corporation, acquired by a creditor through a 
judgment in another state, must be accounted for by him for the benefit 
of creditors in general, the secretary of the corporation having, at the ex- 
pense of the creditor, gone into the other state, to enable the creditor to 
get service on the corporation, and papers in the suit huving been left by 
the secretary with a lawyer’ whose services were paid for by the creditor. 


Action by Peter B. Olney, receiver, against Matthew Baird and 
others. Judgment for plaintiff. 

Action by receiver to recover property of the corporation acquired 
by defendants under a judgment recovered aguinst such corporation. 


Samuel A. Noyes and George C. Comstock, for plaintiff. 
Joseph Fettretch, for defendants. 


BEEKMAN; J. The Sargent Granite Company, a business cor- 
poration, duly organized and incorporated under the laws of the 
state of New York, having become insolvent, an action was instituted 
against it on behalf of certain of its judgment creditors for a seques- 
tration of its property,and in that suit the plaintitf has been appointed 
receiver. No assets have come into his hands, and he now brings this 
action against the defendants for the purpose of recovering the prop- 
erty of the corporation, of which the defendant Matthew Baird claims 
ownership under the following state of facts: On or about April 7, 
1890, the Sargent Granite Company was organized as a corporation 
under the general manufacturing act (Laws 1848) of the state of 
New York. Its capital was fixed at $20,000, represented by 200 
shares, of which all but 5 were issued for property which was trans- 
ferred to it. In order to obtain money with which to carry on its 
operations, the company borrowed from one C. F. Schramme the sum 
of $10,000, and for the purpose of securing him gave him a bill of 
sale of all its property, which bill of sale, although absolute in form, 
was intended by the parties to operate only as a chattel mortgage. 
Mr, Schramme also held about 100 shares, or one-half, of the capital 
stock of the company. Being desirous of severing his relations with 
the company, -he entered into negotiations with the defendant Mat- 
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thew Baird, and it was finally agreed between them that Baird 
should take a transfer and assignment from Schramme of his stock 
and the indebtedness of the corporation to him upon payment of the 
amount of said indebtedness, which was then about $9,900. The 
understanding was that Mr. Baird should take the position of Mr. 
Schramme in the company, with all the rights, as against it, which 
the latter then enjoyed. This transaction was consummated about 
the 27th day of August, 1890, and the stock in question was trans- 
ferred to Baird, and the bill of sale was also delivered to him at the 
same time. No formal assignment of the latter was ever executed, 
and, whatever view may be taken in respect to its validity in law as 
a chattel mortgage, it was suflicient in the hands of Mr. Schramme, 
and, under the arrangement between himself and Mr. Baird, also in 
the hands of the latter, to constitute at least a preferential equitable 
charge upon the assets of the corporation in favor of the holder. At 
that time the corporation was not insolvent, nor had it refused to pay 
its notes or other obligations when due. The determination of the 
effect of this bill of sale, however, is not within the issues of this 
action. The transaction was the outcome of an understanding which 
had been arrived at between Mr. Baird and Frank T. Sargent. who 
was then the president of the corporation. The understanding was 
that Mr. Baird should acquire Mr. Schramme’s interest, as above 
stated; that he would also, from time to time, advance such money as 
might be needed for the operations of the company; that all of the 
products of the company should be consigned to him; that the pro- 
ceeds of the sale of such products should be collected by him; and 
that interest on balances should be credited or allowed, as the case 
might be, at the rate of 6 per cent. per annum. It is claimed by 
Mr. Baird that, in addition to this, it was also understood and agreed 
that the company, for the purpose of securing his advances, would 
from time to time give him bills of sale of everything it had, and 
assignments of all moneys due it upon contracts. This, however, is 
denied by Mr. Sargent. I feel constrained to accept his version of the 
matter; among other reasons, because it seems more in accord with 
the probabilities of the case, as well as with the subsequent conduct 
of the parties. Although Mr. Baird, during a period of some 20 
months after he came into the company, had made advances which 
brought the company into his debt to the extent of something over 
$100,000, no bills of sale were ever made to him, nor apparently did 
he request that they should be given; and subsequently, when such 
transfers were made in some cases under resolutions passed by the 
trustees reciting the reasons for their action in that regard, no refer- 
ence of any kind was made to any previous understanding or agree- 
ment such as the defendant Baird claims to have existed. It is nat 
necessary for me, therefore, to consider whether sueh an agreement, 
which it is conceded never received any formal sanction by vote of 
tlhe trustees, would have been valid. 


Immediately upon Mr. Baird's becoming a stockholder of the cor- - 


poration, he was elected a trustee, and also treasurer. No bank ac- 
count, however, was opened in the name of the company. but all of 
its moneys, from whatever source, were received by him, and de- 
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posited to his individual account. A ledger account was kept by 
him with the company, in which he charged it with the moneys which 
were advanced by him, and which were from time to time paid out 
to meet the current expenses of the corporation, and credited it with 
the moneys collected by him on its account. It may be said in passing 
that Baird had peculiar facilities for handling the product of the com- 
pany, in view of the fact that he was a contractor doing a very ex- 
tensive business in this city with the different departments of the city 
government, which required the use of granite either for the paving 
of streets or the construction of piers and bulkheads on the water 
front. In the month of March or April, 1882, he seems to have be- 
come alarmed about the financial condition of the company, and 
requested Mr. Frank T. Sargent, who was still its president, to execute 
to him a bill of sale of its property, to be held by him as security for 
his debt. Mr. Sargent testifies that at first he refused to do so, 
claiming that it would be unfair to the other creditors; buat that, upon 
threat being made by Mr. Baird to wind the company up, he yielded, 
and the paper was accordingly executed and delivered, and on or 
about the 9th day of May, 1892, was recorded in the clerk’s office 
in the city of Belfast, in the state of Maine. Mr. Baird denies that 
he made anv such threats. Some three days prior to the date of this 
bill of sale a special meeting of the trustees of the company was 
held, at which the resignation of Mr. Baird as treasurer and trustee 
was received and accepted, but no other action of any kind was taken, 
nor was any authority whatsoever given to the president to make the 
bill of sale in question. The resignation of Mr. Baird was obviously 
prompted by prudential motives, in view of the fact that his security 
under the bill of sale would have been very much impaired, if not 
entirely destroyed, by the fact of his being an officer of the company 
at the time of its execution and delivery. On the 18th day of May 
following, and for the same reason, he took the further step of divest- 
ing himself of all of his stock in the company, which he transferred to 
one George L. Harrington. During all the time that Mr. Baird was 
connected with the company, either as stockholder or creditor, Mr. 
Harrington was his superintendent in his personal business; and 
when the stock was so transferred to him he was told by Baird that 
he could have whatever there was of it after the indebtedness of the 
company to him (Baird) had been paid, and at the same time he di- 
rected him, out of the shares so transferred, to give 19 shares to Wil- 
liam J. Clark, 20 shares to one William H. Keyes, and 10 shares to 
one Babcock. Clark was Baird’s confidential clerk and bookkeeper, 
and Keyes was a superintendent in the employ of James Baird, who 
was a brother of the defendant Matthew Baird. According to Mr. 
Baird’s statement, the understanding between them was that they 
were to become absolute owners of the stock in question, and were 
entitled to get out of it whatever might be coming to the stockholders. 
No consideration of any kind passed upon the transfer, nor is it 
claimed that it was anything more than an absolute gift of the stock 
im question to these persons. I shall have occasion hereafter to 
refer to this transaction as somewhat persuasive evidence of a con- 
viction on the part of Baird that the company was hopelessly em. 
V.37N.¥.8.n0.6—52 
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thew Baird, and it was finally agreed between them that Baird 
should take a transfer and assignment from Schramme of his stock 
and the indebtedness of the corporation to him upon payment of the 
amount of said indebtedness, which was then about $9,900. The 
understanding was that Mr. Baird should take the position of Mr. 
Schramme in the company, with all the rights, as against it, which 
the latter then enjoved. This transaction was consummated about 
the 27th day of August, 1890, and the stock in question was trans 
ferred to Baird, and the bill of sale was also delivered to him at the 
game time. No formal assignment of the latter was ever executed, 
and, whatever view may be taken in respect to its validity in law as 
a chattel mortgage, it was suflicient in the hands of Mr. Schranme, 
and, under the arrangement between himself and Mr, Baird, also 10 
the hands of the latter, to constitute at least a preferential equitable 
charge upon the assets of the corporation in favor of the holder. At 
that time the corporation was not insolvent, nor had it refused to pay 
its notes or other obligations when due. The determination of the 
effect of this bill of sale, however, is not within the issues of this 
action. The transaction was the outcome of an understanding which 
had been arrived at between Mr. Baird and Frank T. Sargent, who 
was then the president of the corporation. The understanding was 
that Mr. Baird should acquire Mr. Schramme’s interest, as above 
stated; that he would also, from time to time, advance such money as 
might be needed for the operations of the company; that all of the 
products of the company should be consigned to him; that the pre 
ceeds of the sale of such products should be colleeted by him; and 
that interest on balances should be credited or allowed, as the case 
might be, at the rate of 6 per cent. per annum. It is claimed by 
Mr. Baird that, in addition to this, it was also understood and agreed 
that the company, for the purpose of securing his advances, would 
from time to time give him bills of sale of everything it had, and 
assignments of all moneys due it upon contracts. . This, however, 18 
denied by Mr. Sargent. I feel constrained to accept his version of the 
matter; among other reasons, because it seems more in accord with 
the probabilities of the case, as well as with the subsequent conduct 
of the parties. Although Mr. Baird, during a period of some 
months after he came into the company, had made advances which 
brought the company into his debt te the extent of something over 
$100,000, no bills of sale were ever made to him, nor apparently did 
he request that they should be given; and subsequently, when such 
transfers were made in some cases under resolutions passed by the 
trustees reciting the reasons for their action in that regard, no refet- 
ence of any kind was made to any previous understanding or agree 
ment such as the defendant Baird claims to have existed. It is not 
necessary for me, therefore, to consider whether such an agreement. 
which it is conceded never received any formal sanction by vote of 
the trustees, would have been valid. 


Immediately upon Mr. Baird's becoming a stockholder of the cor — 


poration, he was elected a trustee, and also treasurer. No bank ac 
count, however, was opened in the name of the company. but all of 
its moneys, from whatever source, were received by him, and de- 
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posited to his individual account. A ledger account was kept by 
him with the company, in which he charged it with the moneys which 
were advanced by him, and which were from time to time paid out 
to meet the current expenses of the corporation, and credited it with 
the moneys collected by him on its account. It may be said in passing 
that Baird had peculiar facilities for handling the product of the com- 
pany, in view of the fact that he was a contractor doing a very ex- 
tensive business in this city with the different departments of the city 
government, which required the use of granite either for the paving 
of streets or the construction of piers and bulkheads on the water 
front. In the month of March or April, 1882, he seems to have be- 
come alarmed about the financial condition of the company, and 
requested Mr. Frank T. Sargent, who was still] its president, to execute 
to him a bill of sale of its property, to be held by him as security for 
his debt. Mr. Sargent testifies that at first he refused to do so, 
claiming that it would be unfair to the other creditors; but that, upon 
threat being made by Mr. Baird to wind the company up, he vielded, 
and the paper was accordingly executed and delivered, and on or 
about the 9th day of May, 1892, was recorded in the clerk’s office 
in the city of Belfast, in the state of Maine. Mr. Baird denies that 
he made any such threats. Some three days prior to the date of this 
bill of sale a special meeting of the trustees of the company was 
held, at which the resignation of Mr. Baird as treasurer and trustee 
Was received and accepted, but no other action of any kind was taken, 
hor was any authority whatsoever given to the president to make the 
bill of sale in question. The resignation of Mr. Baird was obviously 
prompted by prudential motives, in view of the fact that his security 
under the bill of sale would have been very much impaired, if not 
entirely destroyed, by the fact of his being an officer of the company 
at the time of its execution and delivery. On the 18th day of May 
following, and for the same reason, he took the further step of divest- 
ing himself of all of his stock in the company, which he transferred to 
one George L. Harrington. During all the time that Mr. Baird was 
connected with the company, either as stockholder or creditor, Mr. 
Harrington was his superintendent in his personal business; and 
When the stock was so transferred to him he was told by Baird that 
he could have whatever there was of it after the indebtedness of the 
company to him (Baird) had been paid, and at the same time he di- 
rected him, out of the shares so transferred, to give 19 shares to Wil- 
liam J. Clark, 20 shares to one William H. Keyes, and 10 shares to 
one Babcock. Clark was Baird’s confidential clerk and bookkeeper, 
and Keyes was a superintendent in thé employ of James Baird, who 
was a brother of the defendant Matthew Baird. According to Mr. 
Baird’s statement, the understanding between them was that they 
Were to become absolute owners of the stock in question, and were 
entitled to get out of it whatever might be coming to the stockholders. 
No consideration of any kind passed upon the transfer, nor is it 
claimed that it was anything more than an absolute gift of the stock 
Im question to these persons. I shall have occasion hereafter to 
refer to this transaction as somewhat persuasive evidence of a con- 
viction on the part of Baird that the company was hopelessly em- 
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barrassed at the time. On the day following this transfer Mr. Har- 
rington was elected a trustee to fill the vacancy created by Baird's 
resignation. At the same meeting a resolution was adopted that all 
moneys due or to become due the company from Mr. G. H. Mitchell, 
of Chicago, be assigned to the defendant Matthew Baird, and also 
that all moneys due or to become due from one Gallagher should 
also be assigned to him. On the 24th day of June, at a meeting of 
the trustees, a motion was made by Mr.Harrington, which was unan- 
imously carried, “to transfer the lease of the Mount Haegen granite 
quarry to Matthew Baird as collateral security for money due him by 
the Sargent Granite Company, said lease to be transferred back to 
the company on their paying off said indebtedness.” Again, on the 
28th day of July, a further meeting of the trustees of the company was 
held, at which a motion was made by Mr. Harrington, which was car- 
ried, apparently without opposition, “that the president be authorized 
to give a bill of sale covering all stone, manufactured and unmanu- 
factured, and any personal property not already covered by previous 
bill of sale, to Matthew Baird, as security for moneys advanced to 
the company.” No other meeting seems to have been held until the 
29th day of August, 1892. In the meantime, and on the 25th day 
of August, 1892, a meeting of the stockholders of the company was 
held, at which the following trustees were elected: Francis T. Sar- 
gent, W. Otis Sargent, William J. Clark, William H. Keyes, and 
George L. Harrington, and on the 29th day of August the trustees 
thus chosen met and elected George L. Harrington president of the 
company, and William H. Keyes vice president, and William J. Clark 
secretary and treasurer. At the same time a resolution was passed, 
which, after reciting that the Sargent Granite Company was in- 
debted to Matthew Baird in a sum exceeding $50,000 for monevs 
paid by him to the company, and for its account and benefit, and 
that the company, for the better securing of such indebtedness, had. 
through its president and secretary, made and delivered to Baird the 
bill of sale above referred to, bearing date on the 19th day of April, 
1892, ratified and confirmed the action of said officers, and declared 
that such paper should have the same effect as if said officers had been 
authorized by the board of trustees to execute and deliver the same. 
A further resolution was also passed, which, after reciting that since 
the 19th day of April, 1892, Baird had paid out large sums of monev 
on account of the company, for which the company was still indebted 
to him, provided that for the better securing of the entire indebted- 
ness the company should make, execute, and deliver to him “full and 
cémplete bills of sale of all its personal property, goods, and mertr- 
chandise, wherever situated, including that described in the bill of 
sale aforesaid of April 19, 1892, as well as such as has come into its 
ownership since that date,” and the president of the company was 
directed to execute and deliver the same to him. On the 23d dav of 
September, 1892, the trustees again met, and a resolution was passed 
which recited that the company had entered into a contract with 
one Patrick Gallagher, and that in the performance of said contract 
by the company Matthew Baird had advanced and loaned monevs to 
said company, and also that the company was indebted to Baird in 
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large sums of money; and it was thereupon resolved that all moneys 
then due or thereafter to become due to the company under said 
contract should be assigned and transferred to Baird as payment on 
account of the indebtedness of the company to him, and the president 
of the company was authorized and directed to execute and deliver 
such an assignment. At the same meeting another preamble and 
resolution was also adopted, under which the lease to the company, 
made on the 6th day of June, 1891, of certain real estate, which will 
be referred to hereafter as the “Mount Haegen Quarry,” was sur- 
rendered and canceled. This resolution recites that it was deemed 
for the best interests of the company that such action should be taken, 
and the treasurer of the company, Mr. Clark, was authorized and 
empowered to cause the necessary instrument of cancellation to be 
made, executed, and delivered to the lessors. A further resolution 
was also adopted, which recited a contract between the company 
and one G. H. Mitchell for furnishing him with certain granite; that 
in the performance of said contract by said company Matthew Baird 
had advanced and loaned, and was about to advance and loan, mon- 
eys to said company; and it was thereupon resolved that all moneys 
due or to become due under said contract should be assigned and 
transferred to said Baird on account and in part payment of what 
was then due from said company to him, and the usual direction 
was given to the officers of the company to carry the resolution into 
effect. The next and the last meeting of the board of trustees of 
which any record is found in the minute book was held on the 9th 
day of November, 1892, and the following business was transacted at 
that meeting: The resignation of Francis T. Sargent as trustee was 
presented and accepted, and one George E. Babcock was elected to fill 
his place. A resolution was passed under which, after reciting that 
numerous actions had been brought against the company, both in 
this state and in the state of Maine, it was resvlved that Messrs. Har- 
riman and Fessenden be retained to act for and on behalf of the 
company in all of said actions, with full power to act in such manner 
as they might deem best for the interests of the company. Two other 
resolutions were passed, one forbidding Francis T. Sargent, and the 
other forbidding Winthrop O. Sargent, from interfering or inter- 
meddling with the business or affairs of the company. 

All of the transfers seem to have been executed in conformity with 
these various resolutions, except that, instead of the lease of the 
Mt. Haegen quarry being assigned as authorized at the meeting 
of Junc 24, 1892, it was surrendered under the resolution of Sep- 
tember 23, 1892. The motive of the company in surrendering this 
lease becomes apparent when we consider the action taken by Mr. 
Baird in the matter. On or about the 27th day of September, 182, 
some four days after the meeting of the trustees at which the res- 
olution was passed canceling the lease, Mr. Baird went to Bangor, 
and had an interview with Capt. Goodwin, who was one of the les- 
sors. Frank T. Sargent was present at the time, and at that in- 
terview Mr. Baird requested Capt. Goodwin to accept the surrender 
of the lease, and to make out a new lease of the property, upon sub- 
stantially the same terms, to him individually. There was some 
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objection made to this on the ground that Mr. Frank T. Sargent 
held an option for the purchase of the fee of the property, but this 
difficulty was disposed of by a cancellation of the option, and the 
surrender of the lease was accepted, and a new lease made to Baird 
in conformity with his request; the latter at the same time paving 
to Capt. Goodwin the rent under the old lease, which was very 
much in arrears, and also an additional sum representing another 
indebtedness of the company to him. At the same time, and ap- 
parently as an inducement to Mr. Sargent to withdraw his opposi- 
tion to the transaction, a letter was then and there written to him 
by Mr. Baird, which he dated September 27, 1892, and which con- 
tains the following statement: 

“Being about to take possession of the quarry at Mount Haegen mine, and 
having expended considerable moneys for tools, derricks, bLorses, cattle, 
machinery, boilers, railroads, ete., I will agree with you, if you want to 
work with me in the same under my direction from this date to January Ist 
1S04, and if the quarry will by that date be able to earn money enough to jxy 
up to me all the moneys with interest and expenses expended by me before 


this date and up to the date of January Ist, 1854, I will then agree to trans- 
fer to you one-third interest I have in the above quarry, tools, machinery, ete.” 


Mr. Sargent’s explanation of this is that he intended to make this 
arrangement for the benefit of the stockholders. Whether this 
explanation be true or not, it is not relevant to the decision of the 
case. Its value is found chiefly in its bearing upon the intent of 
the defendant Matthew Baird in securing the lease in question in 
his own name. 

Down to this point it will be apparent from the facts which I 
have stated that, commencing with the 19th day of April, 1892, and 
ending with the 27th day of September, 1892, the defendant Mat- 
thew Baird had acquired complete control and dominion over every 
asset belonging .to the company; the only other property which 
had belonged to it being a quarry known as the “Oak Hill Quarry.” 
which, according to Mr. Baird's statement, proving to be unprofita- 
ble, the company had virtually abandoned. During all of this 
time, then, the situation was this: Every dollar of money which 
came in on account of contracts which the company had, or on ac- 
count of its products, was received by Mr. Baird, who charged hitn- 
celf with it in his account with the company. <All products of the 
company were consigned to him, and were under his complete con- 
trol; and all other property of the company had been placed under 
his dominion by the action of the trustees in sanctioning the vart- 
ous papers which had been executed for the purpose of vesting him 
with the title to the property of the company. There was no fur- 
ther possibility of free agency on the part of the trustees, and the 
corporate functions of the compuny were virtually in a condition 
of utter paralysis. The majority of the trustees were either in 
his employment or otherwise under his influence; and the fact that 
they officially existed simply for recording his will, protecting his 
interests, and serving his purposes abundantly appears from the 
fact that no business, with one or two trifling exceptions, was trans- 
acted at any of their meetings, except the diligent divesting of the 
corporation of its property, in order to promote his interests. .A1- 
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though from the 16th day of April he had ceased to be a trustee 
of the corporation, and from the 18th day of May had also ceased 
to be a stockholder in the same, he stood for the company in all of 
the transactions which were had in the line of its business, gave 
directions in regard to its work, communicated instructions for the 
reduction of its working force, and, in short, managed and con- 
trolled its business, financially and otherwise, as if he had been an 
officer of the corporation vested with plenary powers to do as he 
pleased in the direction of its affairs. It is not difficult, in view 
of al} this, to come to the conclusion that Mr. Baird, as far back as 
the month of March or April, 1892, was aware that the company 
was insolvent. That such insolvency existed at that time and at 
all times subsequent thereto is, I think, plainly apparent upon the 
proofs. The indebtedness of the company to Mr. Baird in April 
excecded $100,000, and apparently rapidly increased from that time 
on until the judgment hereinafter referred to was recovered by him 
against the company in the supreme judicial court of Maine. Both 
Frank T. Sargent and Winthrop O. Sargent swear that during this 
period Mr. Baird stated to them that the company was insolvent. 
They also stated that bills had been incurred in connection with 
the equipment and operation of the quarries which had not been 
paid, and which were being demanded by the creditors, and that in 
some instances suits had been brought for the purpose of enforcing 
these claims. Some of these charges were ultimately paid by 
Baird, and no doubt angmented the rapidly increasing indebted- 
ness of the company to him. According to the estimate given by 
the Sargents, the assets of the company during this period were 
worth about $55,000 or $60,000, while its indebtedness, including 
Raird’s claim, amounted to between $125.000 and $150,000; and of 
this sum $10.000 or $12,000 were represented by book accounts due 
hy the company and by arrears of rent, under the leases of both 
quarries, amounting to $5,000 or $6,QQ0. 

Without going into details, it is sufficient to say that the proofs 
taken as a whole, including the correspondence which passed be- 
tween Mr. Baird and others in reference to the affairs of the cor- 
poration, satisfy my mind rot only that the company was insol- 
vent at the time these various transfers were made, but that the 
fact was known to the officers of the company as well as to Mr. 
Baird, and that the transfers in question were made in contempla- 
tion of insolvency, and with the intent to give Baird a preference 
over the other creditors of the corporation. Not the least signifi- 
cant fact tending to show what was in his mind as early as May, 
(892, is the transgction by which he gave away his 99 shares— 
nearly one-half of the capital stock of the corporation. No expla- 
nation of this is afforded bevond his desire to divest himself of his 
relation as stockholder to the company. No reason is given why 


he should have been so benevolent to those to whom the stock wags | 


transferred; nor is there any other explanation of his act worthy 
of acceptance, except that he knew the stock was worthless, owing 
to the financial eondition of the company, and that his surrender 
of it, for the purpose of relieving his efforts to secure himself from 
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a well-founded ground of attack, involved no sacrifice of anything 
substantial on his part. In reference to the transaction by which 
the company surrendered the Mt. Haegen lease, and a new lease 
was taken by Baird in his own name, it is fair to say that on the 
Sth day of September, 1892, prior to the adoption of the resolution 
in question by the company and the surrender of the lease pursuant 
thereto, Mr. Baird wrote a letter to Frank T. Surgent, in which, 
among other things, he says: 


“In making out the lease of Mount Haegen, have Capt. Goodwin make it out 
to me, and I will settle up his account to date with you, and will fle with 
the Sargent Granite Company writings. When the debt of the Sargent GfTan- 
ite Company is paid, I will transfer the lease over to the company. This, I 
think, I am entitled to receive as collateral security, with any other things 
the company have, to secure me for money advanced by me to said company.” 


While this letter shows that the purpose of the transaction was, 
through this means, if possible, to secure the ultimate payment of 
his debt, and thus in a sense not to misapply or embezzle its prop- 
erty, at the same time it gives emphasis to the complete and ex- 
clusive dominion which he had assumed over the property of the 
corporation, of which the quarry and its appurtenances substan- 
tially constituted all that was left. 

About the 10th day of November, 1892, Mr. Baird determined to 
take actual possession of the Mt. Haegen property, and to dee 
prive the company of whatever semblance of control over or man- 
agement of its property had remained to it. He went to the 
quarry, accompanied by his attorney, who announced to the assem- 
bled workmen, in Mr. Baird’s presence, and as his spokesman, that 
for all practical purposes the Sargent Granite Company had ceased 
to exist; that Mr. Baird had the lease of the quarry, and that from 
that day on the men would be in his employ, and that he would be 
responsible for their wages. From that time forward the business 
which had formerly been transacted by the Sargent Granite Com- 
pany or in its name was transacted by and in the name of Matthew 
Baird. Shortly after this, actions were commenced against the 
company by other creditors, attachments were procured in the state 
of Maine, and the workmen, whose pay had been largely in arrears, 
commenced lien suits for its recovery, some 120 proceedings having 
been instituted for this purpose. Doubts having been expressed 
as to the validity of the various bills of sale and assignments which 
had been made by the company to him, Mr. Baird was advised for 
his protection to institute an action against the company to recover 
the amount of his debt, and this was brought about and accom- 
plished in the following manner: At that time Mr. George F. HRiar- 
riman, a8 a member of the firm of Harriman & Fessenden, was the 
attorney for both the Sargent Granite Company and Mr. Baird. 
Acting upon his instructions, his brother, Mr. James Harriman, an 
attorney residing in Belfast, in Maine, commenced an action in that 
state against the company in the name of Matthew Baird. and 
eaused an attachment to be issued therein and levied upon all of 
(he property in the state which had belonged to the company, and 
which had been included in the bills of sale which had been given 
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to Mr. Baird. It was a matter of considerable importance to the 
latter that personal service of process should be made upon an 
ofticer of the corporation in time to have the case heard at the Jan- 
uary term of the supreme court of Maine. To that end Clark, the 
secretary of the company, was instructed by Mr. Harriman and Mr. 
Baird to go from the city of New York to Belfast for the purpose 
of having the summons in the action served upon him as an officer 
of the company, and Mr. Baird gave him the money for the ex- 
penses of the trip. Following the directions which had been so 
given, Mr. Clark went to Belfast, and immediately upon his arrival 
waited upon Mr. James Harriman, who was the attorney for Baird 
in the suit, and was informed by him that the shé&riff would shortly 
call and make the service, which was done; and he returned to 
New York, and reported to Mr. George Harriman and to Mr. Baird 
what had taken place. Before he left Belfast, however, he placed 
the papers which had been served upon him in the hands of an 
attorney by the name of Thompson, and told him to take charge of 
then: for the company. He had never met Thompson before, but 
was introduced to him upon that occasion by Mr. James Harriman. 
Thompson appeared in the action for the company. There was 
no contest, however, of the claim, and it appears that he was paid 
for his services by Mr. George Harriman, who in turn collected 
the amount from Mr. Baird. On the opening of the January term 
there was formal proof made by Baird before an auditor, who re. 
ported as due the full amount of the claim, but, upon the interven. 
tion of one or more creditors of the company, the court sent the 
report back to the auditor, who again made a report differing but 
little, if any, from the first. Whereupon judgment was entered on 
the 21st day of January, 1893, in favor of Matthew Baird and 
against the company for the sum of $146,618.65 and the taxable 
costs, amounting to $745.66. This recovery simply intensifies the 
conviction that during the year 1892 the company was utterly and 
hopelessly insolvent. On the 25th day of January, 1893, execution 
was issued upon the judgment, and the attached property was sold 
to the defendant William P. Baird for a sum not exceeding in all 
about $2,000. It was sold subject to the lien attachments, amount- 
ing to about $20,000, which it appears were subsequently paid off 
by Matthew Baird. It was also sold subject to attachments which 
were obtained in other suits. The proofs are silent as to what be 
came of these other attachments. The sheriff testifies that he was 
indemnified upon the sale, and that he had been advised by compe- 
tent counsel that the attachments were invalid. At all events, we 
find as the crowning act of this series of transactions between the 
company and Baird a sale of all of its property for a sum of money 
which seems absurdly inadequate, which was applied exclusively 
upon its indebtedness to Baird, who was the actual purchaser at 
the sale, and who now claims absolute title to all of the property 
80 sold. William P. Baird is the son of Matthew Baird, and, al- 
though title to the property so sold was taken in his name, it ap- 
pears, and in fact is admitted by the father, that he is the real 
owner of the property, and responsible for its appropriation and 
use, 
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The company, having been thus stripped of all its property, and 
being unable to pay any of its creditors, has passed into the hands 
of a receiver, and this action has been brought for the purpose of 
setting aside said transfers so made to Baird, compelling him and 
William P. Baird to deliver over to the receiver all of the property 
obtained by them under the execution sale, and to account for such 
property and the profits arising therefrom. Section 48, c. 564, 
Laws 1890, known as the “Stock Corporation Law,” provides, 
among other things, in reference to such a corporation, that “no 
officer, director or stockholder thereof shall make any transfer or 
assignment of its property, or of any stock therein, to any person 
in contemplation @f its insolvency; and every such transfer or as- 
signment to such ofticer, director or other person, or in trust for them 
or for their benefit, shall be void.” The courts have construed similar 
words in another statute to import not only insolvency that was 
imminent or that was expected to arise at some future period, but 
also a condition of present insolvency. Robinson v. Bank, 21 N. 
Y. 406; Paulding v. Steel Co., 94 N. Y. 334. In order that a cause 
of action may arise under this statute, two things are essential: 

“There must be a transfer or assignment of property, and this must be done 
in contemplation of the insolvency of the corporation. Insolvency bas been 
differently defined in different courts. By some it is said to be a conditicn 
in which the value of the assets is Jess than tbe amount of Habilities. By 
others it is said to be a general inability to pay obligations as they become 
due in the regular course of business. Many a business is at times insolvent 
according to the first of these uses of the word, although it is prosperous, 
and no one thinks for a moment that any necessity will arise for applying its 
property to the payment of its liabilities by process of law. There is no 
necessity for the law to interpose in behalf of its creditors so long as the 
corporation is able to meet its obligations promptly. ‘The use of this word, in 
the statute under consideration, is the latter use. Brouwer v. Harbeck. 9 
N. Y. 589;- People v. Gaslight Co., 3 How. Prac. (N. 8.) 187. The statute is 
meant to apply when it becomes apparent to these assigning or transferring 
its property that the corporation is in the condition described in the latter 
of these definitions, so that the question confronts them: How are the assets 


of the corporation to be used, not in carrying on its business, but in meeting 
its obligations?’ French vy. Andrews, 81 Hun, 272, 30 N, ¥. Supp. 796. 


I do not think that upon the facts of this case there can be much 
doubt that the Sargent Granite Company, at the time when these 
preferential transfers were made, was not only insolvent, but was 
known to be so by its oflicers, and that it was in view of that con- 
dition, and in contemplation of such insolvency, within the mean- 
ing of the statute, that the transfers in question were made. But, 
had it not been for an amendment of the statute, a very serious 
question would have arisen whether the judgment recovered in the 
state of Maine by the defendant Matthew Baird against the cor- 
poration could have been successfully attacked. Until the passaye 
of chapter 688 of the Laws of 1892, amending the stock corporation 
law, the decisions of the courts seemed uniformly to uphold acts 
on the part of ofticers of insolvent corporations which were plainly 
intended to facilitate the efforts of creditors to secure preferential 
liens by judgment. Varnum vy. Hart, 119 N. Y. 101, 23 N. E. 183: 
French v. Andrews, 145 N. Y. 441, 40 N. B. 214. But chapter 6S8 
of the Laws of 1892, which took effect on the 18th day of May, 1892, 
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anended section 48 of the stock corporation law, above referred 
to, so that the portion germane to the present discussion was then 
made to read as follows: 

“No conveyance, assignment or transfer of any property of any such cor- 
poration by it or by any oflicer, director or stockholder thereof, nor any puy- 
ment made, judgment suffered, Hen ereated or security given by it or by any 
officer, director or stockholder when the corporation is insolvent or its in- 
solvency is imminent, with the intent of giving a preference to any particular 
creditor over other creditors of the corporation, shall be valid. Every person 
receiving by means of any such prohibited act or deed any property of the 
corporation shall be bound to account therefur to its creditors or stockholders. 
or other trustees,” 


It will thus be seen that the suffering of a judgment by an insol- 
vent corporation, with the intent of giving a preference, is brought 
Within the prohibition of the act, the legislature having been, 
doubtless, influenced in their action by reason of the decisions to 
which I have referred. This amendment has undergone judiciak 
construction in the case of Milbank v. De Riesthal, 82 Hun, 537, 31 
N. ¥. Supp. 522, At page S44, 82 Hun, page 522, N. Y. Supp., Mr. 
Justice Parker, delivering the opinion of the court, says: 

“The mere fact that the officers of the corporation do not oppose the creditor 
in his effort to get the judgment, but remain passive, is not alone sufficient 
to require the inference that the judgment was suffered with the intent of 
giving such creditor a preference. But the inference may be supported on 
additional evidence of an aflirmative character, tending to show the existence 
of such a desire on the part of the ofticers of the corporation haviug knawledge 
of the situation. Evidence tending to prove such a desire on the part of the 
atticers may consist of acts done or words spoken under such circumstances 
as manifest a wish or plan to effectuate a preference in behalf of the prose- 
cuting creditor.” 


There can be no doubt of the fact that there existed the strong- 
est kind of a desire and purpose on the part of the officers of this 
corporation to facilitate the defendant Matthew Baird in prosecut- 
ing his action to judgment. On his bidding, and at his expense, 
the secretary of the company went into the state of Maine, for the 
purpose of having process served upon the corporation throngh 
him. Not only this, but the secretary placed the papers in the 
hands of an attor ney whom he had never met before, who was in- 
troduced to him by the attorney for the plaintiff. and who was ul- 
umately paid by the latter. There could not well be a plainer case 
of suffering a judgment in order to give a preference than this. It 
has been argucd by the Jearned counsel for the defendants in this 
action that, ‘because this judgment has been duly recovered in the 
courts of the state of Maine, it is bevond the reach of any attack 
here. Precisely the same question arose in the case of McQueen 
Vv. New, 87 Hun, 206, 33 N. Y. Supp. 802, and was decided adversely 
to this contention. The defendant, who has profited by the oppor- 
tunities of the judgment. is before the court, and can be compelled 
to account for all that he has obtained under it. It is not neces- 
sary that the judgment should be set aside, which, as it was recov- 
ered in a foreign tribunal, this court would have no power to do; 
but as the defendant has, through its agency, acquired a prefer: 
ence forbidden by our statutes, it is to be regarded as a means ein- 
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ployed to accomplish a forbidden end, and the property acquired 
through the use of such means is, by virtue of our statute, affected 
with a trust in the hands of the defendant in favor of those from 
whom it has been unlawfully taken, and this court has abundant 
power to compel him to account therefor. 

It follows, therefore, that there must be judgment in favor of 
the plaintiff against the defendants, declaring such transfers and 
acts, intended to give a preference to the defendant Matthew Baird, 
to be null and void, and requiring the defendants to account to the 
plaintiff for all of the property of the Sargent Granite Company 
acquired by them under any of said transfers, or by virtue of pro- 
ceedings under the execution sale had under the Maine judgment, 
with costs. 

Ordered accordingly. 


{1 App. Div. 172.) 
KEENAN v. GETSINGER. 


(Supreme Court, Appellate Division, Third Department. January 27, 1896.) 


1. EVIDENCE— DECLARATIONS. 

In an action by a sister of defendant’s deceased wife to recover for 
services in caring for such wife in sickness, it was error to exclude testi- 
mony of conversations relating to the performance of such services be- 
tween plaintiff and defendant and his wife. 


2. CONTRACTS WITH WIFE—AUTHORITY AS AGENT. 
lividence was also admissible of arrangements made between plaintiff 
and defendant’s wife regarding the services before their rendition. 


8 EVIDENCE— VALUE OF SERVICES—EXPERT TESTIMONY. 

Where there was evidence that plaintiff rendered ser-ices in nursing de- 
fendant’s wife by her request, and on promise of compensation, the testi- 
mony of a physician as to the value of the services is admissible, where it 
was shown that he knew the services rendered, had hired nurses, and was 
familiar with their duties. 


Appeal from special term, Albany county. 

Action by Annie M. Keenan against Henry Getsinger. From a 
judgment dismissing the complaint, on the report of a referee, plaintiif 
appeals. Reversed. 

Argued before PARKER, P. J., and LANDON, MERWIN, PUT- 
NAM, and HERRICK, JJ. 


- Eugene D. Flannigan, for appellant. 
W. K. Clute, for respondent. 


MERWIN, J. The plaintiff in this case sought to recover for 
services performed by her at the house of the defendant, in taking 
care of the defendant’s wife upon three occasions, at two of which 
the wife was ill in confinement, and the other occasion was at the 
last sickness and death of the wife. There was no dispute that plain- 
tif! performed services on these occasions, with the knowledge of the 
defendant, at nis house. In his answer he admits that, at the periods 
of confinement, the plaintiff rendered and performed certain services 
and attention usuai in such cases. The plaintiff was the sister of the 
wife, and the defendant alleges that whatever the appellant did was 
gratuitous, and was rendered withont any request ur promise to 
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pay therefor on the part of defendant or any one acting for or in his 
behalf. The referee found, among other things, that it was not 
proved at whose request the services were performed, and that the 
value of the services was not proved. 

It is claimed by the appellant that material errors were made by 
the referee in rulings upon the admission of evidence. The appel- 
Jant was upon the stand as a witness in her own behalf, and was 
asked, with reference to the third illness, the question: “Can't you 
recollect the conversation with defendant and defendant's wife in 
regard to your going there?” The plaintiff answered: “Yes,” and 
the defendant then objected to the conversation, and the referee sus- 
tained the objection, and plaintiff excepted. The plaintiff was also 
asked to state a conversation with defendant’s wife during the wife's 
last sickness, when defendant was present, in regard to having an- 
other nurse. This was excluded, and exception taken. These con- 
versations were competent, the defendant being present, and it does 
not appear that they were fully stated at any other stage of the case. 

The plaintiff was also asked to state a conversation had with de- 
fendant’s wife at a certain time “in regard to coming to care for her 
during expected illness in confinement.” This was objected to as 
incompetent, immaterial, no part of the issue, also hearsay, and that 
a wife cannot bind a husband only for support, unless she is his au- 
thorized agent. The objection was sustained, and exception takcg. 
We think this evidence should have been admitted. See Reeve, Doi. 
Rel. 79; Benjamin v. Benjamin, 15 Conn. 357. 

One of the issues in the case was whether plaintiff went end per- 
formed the services in question under such circumstances as would 
give her a right to expect compensation therefor. There is some 
evidence in the case that the plaintiff performed the services at the 
request of the wife, and upon promise of compensation. The referee, 
however, declined to so tind, and we cannot therefore say that the er- 
roneous rulings above referred to were not injurious. 

The physician who was in attendance upon the wife on one of the 
occasions referred to, after having testified that he knew the plain- 
tiff, saw her at the defendant’s house during that illness, saw her 
perform the duties of a nurse there during that illness, and that the 
duties she performed as a nurse were proper, and also that he was 
familiar with the duties of a nurse, and had hired nurses, was asked 
the question: “Assuming that this plaintiff performed the duties of 
a nurse for the defendant's wife during that period you have stated, 
in the spring of 1892, and did the services in a proper manner as 
nurse, what, in your opinion, would be the value of her services?” 
This was objected to by defendant, “as incompetent, immaterial, and 
irrelevant, and that the services that the plaintitf swore to were not 
sworn to in the presence of the witness.” The objection was sus- 
tained, and exception taken. This ruling was, we think, erroneous, 
and was material. 

Other exceptions were taken, which need not be here considered. 
We are of the opinion that there should be a new trial. 

Judgment reversed, and a new trial ordered, custs to abide the 
event, and referee discharged. AJ] concur. 
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HINDMAN et al. v. HAURAND et al. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


CONSTRUCTION OF WILL—LEGACIES—CHARGE ON REAL ESTATE. 

After creating several legacies, testator provided that, “after the be- 
quests and provisions above mentioned,” the residue of his estate, real 
and personal, should go to his wife. Subsequently testator was obliged, 
because of sickness, to use and dispose of the personalty which he had 
{intended should pay the legacies. Held, that on his death without suf- 
ficient personalty to pay the same, the realty could not be charged there- 
with. 


Appeal from special term, New York county. 

Action by Mary E. Hindman and others against Ellen F. Han- 
rand, individually, and as executrix of Bernard J. Haurand, deceased, 
and others, to charge real estate with legacies. From a judgment 
for defendants, plaintiffs and certain defendants appeal. Affirmed. 

After creating several legacies in favor of his relatives, testator 
provided that, “after the bequests and provisions above men- 
tioned,” the residue of the estate, real and personal, should go 
to his wife. 

The following is the opinion of the lower court (Ingraham, J.): 


The only question in this case ts whether certain legacies to the nephews 

1d nieces of the testator are charges upon the testator’s real estate, the per- 
s6nal estate not being sutlcient to pay the debts and expenses of administra- 
tion. The general rule is stated by Chancellor Kent in the case of Lupton v. 
Lupton, 2 Johns. Ch. 624, as follows: ‘‘The real estate is not as of course 
charged With the payment of legacies. It is never charged unless the testator 
intended it should be, and that intenticn must be either expressly declared 
or fairly and satisfactorily inferred from the language and disposition of the 
will.” In that case it was held that the clause, “I give and devise and be 
queath all the rest, residue, and remainder of 1ny real and personal estate net 
hereinbefore already devised or bequeathed,” did not furnish evidence of an 
intention to charge land with pecuniary legacies, the chancellor saving: “Lf 
that residuary clause created such a charge, the charge would have existed 
in almost every case, for it is the usual clause, and a kind of formula in wills. 
It means only when taken distributively reddendo singula singulis that the rest 
of the personal estate, not before bequeathed. is given to the residuary 
legntees, and that the remainder of the real estate. not before devised, is in 
like manner disposed of. It means that the testator does not intend to die 
intestate as to any part of his property, and it generally means nothing more.” 
That case has established the rule in this state, and subsequent cases, so far 
as Iam aware, have simply applied this cule to the peculiar phraseclegy of 
each will required to be construed. 

The will in this case, after giving the pecuniary legacies that are now 
sought to be charged upon the real estate, provides as follows: “(r) After 
the bequest and provisions above mentioned, |] give, devise, and bequeath tu 
my beloved wife, Ellen IX. Haurand, all the rest, residue, and remainder of 
my estate, real and personal, wheresoever the same may be, and of whatso- 
ever character or description the case may be known, to my beloved wife, 
absolutely, and to her heirs and assigns, forever.” I do not think that this 
clause, standing alone, indicates an intention to charge legacies of money 
upon the testator’s real estate. It is, in substunce, the same as the provision 
in the will considered in the case of Lupton y. Lupton, and the use of the 
words “after the bequest and provisions above mentioned” did not indicate 
that the testator intended to change the rule of law as to the fund or property 
from Which the pecuniary legacies were to be paid. The only intention that 
can be drawn from this language is that he intended that all his person] 
property not necessary to satisfy the bequests and provisions contained in 
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the will should go to his wife, and the fact that he united with that pro- 
vision a clause giving all his real estate to his wife cannot have the effect of 
expressing an iutention that the rea) estate should only go to his wife charged 
With the payment of legacies that were payable only out of personal property. 
I think it most probable that this contingency was not presented to the tes- 
tator at all when be made this will, and there 1s nothing to show that he con- - 
sidered the question as to whether or not these legacies were to be paid by 
the sale of the real estate in case his personal estate was not sutticient to pay 
them. But, in order to hold that the legacies were chargeable upon the real 
estate, it {s necessary to tind affirmatively that the question did present itself 
to the testator, and that he intended that they should be so charged. ‘There is 
nothing in this will that directs the payment of the legacies before the resid- 
uary estate shall take effect, as in the case cited of Lupton v. Lupton, where 
the legacies are to be paid as a condition upou the vesting of the reaj estate. 
That would show an intention that the devise should only take effect when 
the legacies were paid. But in this case there is no direction as to payment. 
In each case cited by the plaintiff there was either express direction to pay 
the legacies before the devise was to take effect, or the gift over was after 
deducting the legacy, or there was languige importing an intention of the 
testator to postpone the vesting of the devise over until the specitic legacies 
had been paid. But in this case there is no such provision. It is after the 
bequest and provisions of the will, “I give, devise, and bequeath,” not after 
the payment of the legacies contained in the will; and thus, as stated by 
Chancellor Kept iu Lupton y. Lupton, “it is not suthcient that debts or lega- 
cies are directed to be paid; that alone does not create the charge, but they 
must be directed to be first or previously paid, or the devise declared to be 
made after they are paid.” : 

Much of the testimony of Mrs. Haurand as to the statements made to her 
by the testator, which was taken before the referee and submitted to me, is 
incompetent as personal transactions between herself and the testator; but 
J do not think that anything that appears in her testimony should change 
the construction that lL have given to the words used. At the time the will 
Was made, the testator was in business, with considerable money in the bank; 
just how much at the date of the making of the will does not appear. Noth- 
ing appears, however, to show that be at the time was without any personal 
property from which these legacies could be paid, and thus create an infer- 
ence that be must have intended them to be paid from his real estate. 

1 think, therefore, there should be judgment for the defendants, that the 
legacies are not a charge upon the real estute; the costs of the guardian ad 
litem to be paid out of the estate. 


Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
and O'BRIEN, JJ. 


H. Aaron, for appellants. 
A. N. Weller, for respondents. 


VAN BRUNT, P. J. It may not be at all necessary to add any- 
thing to the opinion which was delivered by the learned justice 
in the court below upon the trial of this case. We think that he 
satisfactorily demonstrates that the language of the will in ques- 
tion has never been considered to be of such a character as to 
justify the charging of the payment of legacies upon real estate. 
The rule in respect to this question was laid down in the case of 
Lupton v. Lupton, 2 Johns. Ch. 614, and does not seem to have 
been departed from, as the same rule is enunciated in Brigys vy. 
Carroll, 117 N. Y. 288, 22 N. E. 1054. The authorities cited by the 
counsel for the appellants in regard to these provisions of a will 
do not seem to have introduced any new rule of interpretation; 
it being held that the whole question is one of intent, to be de 
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termined upon the language of the will and the circumstances 
surrounding the testator, aided by the light which adjudged cases 
sometimes throw upon such language and circumstances. Wiltsie 
v. Shaw, 100 N. Y. 191, 3 N. E. 331. In the case cited, the tes- 
tator died, leaving personal property exceeding $50,000 in value 
over all indebtedness, besides certain real estate. By his will, 
after making bequests amounting to $1,100, he gave to his ex- 
ecutors $20,000, in trust to invest said sum in the best securities 
they could obtain, and to use the income for the benefit and main- 
tenance of the testator’s son during his life, and upon his death 
to pay over the principal. The residue of his estate, real and 
personal, he gave to another party. It was held that the legacies 
were not charged upon the real estate of the testator, the court 
saying: 

“It is clearly not sufficient that the legacy ix directed to be paid. The cases 
all involve something more,—a direction that it be first or previously paid, or 


the residuary devise is after its payment, or is to a person with directions to 
pay, or is of all not herein otherwise disposed of.” 


The language of the will in question does not seem to come 
within the rule which is above laid down. “After the bequests 
and provisions above mentioned” does not seem to be any stronger 
than the words “all the rest, residue, and remainder.” It is to be 
observed, also, that, shortly after making the will in question, 
the testator had personal property sufficient to meet all the lega- 
cies therein contained, and that in consequence of ill health, which 
prevented him from continuing his business, and required him to 
use part of this personal property for living expenses, such per- 
sonal property was so reduced at the time of his death as not to 
be sufficient to meet the legacies. Under these circumstances, the 
deficiency was not so great and obvious as to preclude any pos- 
sible inference that the testator did not realize it, or that he might 
have intended before his death to make up the deficiency. The 
evidence shows that, shortly after making the will, the deficiency 
was actually made up; bringing the case clearly within the prin- 
ciple expressed in Briggs v. Carroll, su: “a. 

The judgment should be affirmed, with costs. All concur. 


———— 


BLACK v. THIRD AVE. R. CO. 
(Supreme Court, Appellate Division, First Department. March 6. 1806.) 


NEGLIGENCE—CABLE CARS—EVIDENCE. 

Negligence on the part of those in charge of a cable car cannot he 
inferred merely from the fact that as plaintif{i was about to take his 
seat he was thrown to the floor by the sudden starting of the car. there 
being no evidence that any unnecessary or unusual force was applied by 
the gripman. 


Appeal from superior court of New York City, jury term. 

Action by James Black against the Third Avenue Railroad Com- 
pany to recover for injuries sustained through the alleged nechi- 
gence of defendant. From a judgment entered on a verdict in 
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favor of plaintiff, and from an order denving a motion for a new 
trial, defendant appeals. Reversed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, JJ. 


H. L. Scheuerman, for appellant. 
A. G. Vanderpoel, for respondent. 


PATTERSON, J. This is an appeal from a judgment entered 
upon the verdict of a jury in favor of the plaintiff in an action tried 
in the superior court of the city of New York, and from an order 
denying the plaintiff’s motion for a new trial. The action was for 
damages for personal injuries claimed to have been sustained by 
the plaintiff while a passenger on one of the defendant’s cars. It 
was shown in evidence that on the 14th of February, 1894, at about 
4 o’clock in the afternoon, the plaintiff did enter one of the defend- 
ant’s cars at Third avenue and Forty-Second street, in the citv 
of New York, and that, when about taking a seat, the car started, 
and the plaintiff was thrown to the floor. He alleges that the 
servant in charge of the appliance by which the car was started 
so negligently and unskilifully used the same (referring to the grip, 
by which a moving cable is caught and attached to the car, and 
which furnishes the motive power thereof) as to cause a sudden 
and unnecessary and violent jerk in its starting, in consequence of 
which the plaintiff was thrown, and suffered the injuries he com- 
plains of. A perusal of the testimony as it appears in the printed 
case shows an utter want of proof to establish the allegations of 
the complaint respecting the cause of the accident. There is not one 
word of testimony to show any unskillfulness or negligence of the 
company’s servant in charge of the appliance by which the move- 
ment of the car was controlled. All that is said is that the car 
started with a violent jerk. No testimony whatever was given re- 
Specting the manner of starting a cable car, nor what is the char- 
acter of the motion ordinarily produced by the attachment of the 
grip to the cable, nor anything respecting the character of the mo- 
tion first imparted by the running cable to the car at the instant 
the motion of the car begins. It was sought inferentially to estab- 
lish that, by reason of the plaintiff's falling when the car started, 
it necessarily must have been because of something unusual and 
excessive in applying the motive power, and hence negligence. 
There is nothing whatever to show what was the fault of any of the 
defendant’s servants in operating the car. It cannot be said that 
there was any neglect on the part of the conductor in giving the 
signal to start. The plaintiff entered with a party consisting of 
himself, his wife, a Mrs. Whitaker, a Mr. Kirk, and several chil- 
dren. They all appear to have been seated, except the plaintiff, 
when the car started. In what attitude the plaintiff was standing, 
how his body was balanced, or whether he was not in such a posi- 
tion that anv motion of the car on starting would have causcd 
him to lose his balance, does not appear. The whole of the plain- 
tiff's case seems to depend upon a mere characterization of the 
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motion, by himself and his wife and another witness, as a violent 
jerk, which, as before said, is in no wise distinguished from the or- 
dinary initial force of movement of a cable car when started. The 
case, therefore, is destitute of proof on the subject of negligence 
on the part of any of the defendant’s servants in starting the car, 
and especially of any proof of the particular act of negligence 
ascribed in the complaint as the cause of the accident. There are 
many other errors appearing upon the record before us, but, in 
view of the total failure of proof on the subject of negligence of the 
defendant’s servants, it is unnecessary to consider them. 

The judgment and order appealed from must be reversed, and a 
new trial granted, with costs to the appellant to abide the event 
All concur. 

{1 App. Div. 135.) 
HOWARD v. PRUDENTIAL INS. CO. 


(Supreme Court, Appellate Division, Third Department. February 3, 180i) 


SERVICE OF PROCESS—FOREIGN CORPORATIONS. 

A compliance by a foreign corporation with Laws 18S4, ec. 346 (or Laws 
1892, c. 690), by filing with the secretary of state the name of an attorney 
on whom process may be served, does not exclude any other legal method 
of service, and a plaintiff may make legal service, under Code Civ. Proc. § 
432, subd. 3, on the managing agent of such corporation, unless a per- 
son has been designated by the corporation in compliance with the 
requirements of subdivision 2 of said section. 


Appeal from special term, Albany county. 

Action by Mary Howard against the Prudential Insurance Com- 
pany. Defendant appeals from an order denying a motion to set 
aside the service of summons. Affirmed. 

Argued before PARKER, P. J., and LANDON, MERWIN, and 
PUTNAM, JJ. 


Henry J. McCormick, for appellant. 
W.S. Coffin (Henry A. Peckham, of counsel), for respondent. 


PER CURIAM. The defendant is a foreign corporation, and the 
service complained of was made upon one Post, in pursuance of the 
provisions of subdivision 3 of section 432 of the Code of Civil Proce 
dure. It is not claimed that Post was not a proper person to be served 
within that subdivision, or that any designation was filed in the 
oftice af the secretary of state of a person upon whom service could 
be made under subdivision 2 of the section referred to. It wars, 
however, shown that the defendant, in compliance with the provi- 
sions of chapter 346 of the Laws of 1884, had filed in the office of the 
superintendent of insurance of this state a written appointment of 
the superintendent as its attorney upon whom process in any action 
or proceeding against the corporation might be served. By reason 
of this fact the appellant claims that subdivision 3 of section 132 
of the Code does not apply, or authorize service on a managing agent 
as made in the present case. The provisions of the Code are yven- 
eral. No exception is made as to insurance companies. The pro- 
vision of the act of 1884 appears in substance in section 30 of the 
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insurance law (chapter 690, Laws 1892), which is the present law on 
the subject. It provides a method in which such corporation “may 
be served,” but does not exclude any other legal method of service. 
The appellant claims that the case of Laftlin v. Insurance Co., 121 N. 
Y. 713, 24 N. E. 934, is in point in favor of its contention. We think 
not. The question there was whether an appointment which the 
defendant had filed under the act of 1884 was sufiiciently certified 
so as to take the place of an appointment previously filed under chap- 
ter 555 of the Laws of 1875. No question as to the effect of the 
provision of the Code was considered. See, also, Ives v. Insurance 
Co., 78 Hun, 32, 28 N. Y. Supp. 1030, and Mullins v. Insurance Co., 78 
Hun, 297, 28 N. Y. Supp. 959. We are of the opinion that the plain- 
tiff was entitled to the benefit of the provisions of the Code, and that 
the order should be affirmed. 
Order affirmed, with $10 costs and disbursements. 


HERRICK, J., not acting. 


ooo 


COHNFIELD v. WALSH. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


1. ConvERSION—COMPLAINT—SUFFICIENCY. 

A complaint alleging that defendant prevented plaintiff from taking 
possession of his property, that defendant took possession thereof, but 
which alleges neither a demand, that tbe property had any value, that 
defendant converted it to his own use, vor that he was injured by de- 
fendant’s retaining possession, does not state a cause of action. 


2. CONVERSION—J UDGMENT—EVIDENCE TO SUPPORT. 
To support a judgment for conversion of property, the value of the 
property, and a demund therefor, must be proved. 


Appeal from circuit court, New York county. 

Action by Isidor Cohntield awainst Henry J. Walsh for conversion. 
From a judgment for defendant, plaintiff appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


Waldo W. Willard, for appellant. 
Benjamin Tuska, for respondent. 


INGRAHAM, J. Itisa little difficult from the complaint to ascer- 
tain just what cause of action this plaintiff has against the defendant. 
The complaint alleges that a certain iron or metallic cage or struc- 
ture, located at 83 and 85 Greene street, in New York City, was in the 
possession of the plaintiff, and used by him in the business of manu- 
facturing feathers; and that plaintiff’s representatives, under the 
direction of the plaintiff, went to the said premises for the purpose 
of removing the same, but were hindered and prevented from remov- 
Ing the said cage or structure by the defendant and his representa- 
tives or employés; but that the defendant removed the said cae or 
structure, or procured the same to be removed, without the consent 
or authority of the plaintiff. There is no allegation that the plaintiff 
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demanded the possession of the cage from the defendant, or that the 
defendant converted the same to his own use; nor is there any allega- 
tion that the plaintiff sustained any damage in consequence Of the 
defendant’s refusing to allow him to remove the cage, or that the cage 
was of any value. The complaint is clearly insufficient to Justify the 
granting of any judgment against the defendant. The action seems 
to have been tried upon the theory that if was an action for the con- 
version of the cage. No objection was taken to the form of the com- 
plaint. Upon the evidence it appeared that the plaintiff was a ten- 
ant of the premises, and that his lease seems to have expired on the 
3ist of January, or the Ist of February, 1893; that he did not remove 
this structure before the termination of his lease; that the defendant, 
who was a repairer of roofs, was employed by the owner of the 
premises to put on a new roof; that he found this structure upon the 
roof, and took it down for the purpose of performing his contract; 
that after he had taken it down, and while the structure was in the 
street, some men employed by the plaintiff told the defendant that 
the structure belonged to the plaintiff, and not to the defendant, and 
that the defendant said, “Leave that there; I don't care;” and that 
the defendant told this witness that he could not take it away. There 
was no evidence as to the value of these articles in the street, and 
nothing to show to the defendant the authority of the workmen who 
made this demand from the plaintiff. The only evidence at all as to 
the value was that of a mechanic, who never saw the structure, and 
who said he would regard $600 as a fair estimate for the value of the 
work if performed by him; that the value of labor in using and hand- 
ling that sized piping would be 75 per cent., and 25 per cent. for 
material. This evidence referred to new material, and not to the 
value of the material after it had been used and was taken down. 
The plaintiff, by leaving this structure on the premises after the 
expiration of his lease, could not complain that the owner of the 
premises, or defendant as his employé, removed it; and while it is 
possible he might be entitled to the materials after they were re 
moved, if he had made a proper demand, there is nothing to show thar 
such a demand was made, or that the materials were of any value. 
No cause of action was either alleged against the defendant or proved 
upon the trial. For that reason we think the complaint was prop. 
erly dismissed. 

The judgment should therefore be affirmed, with costs. All concur. 


(1 App. Div. 164.) 
In re HITCHCOCK MANUE'G CO. 


(Supreme Court, Appellate Division, Third Department. February 5. 1808) 


1. CORPORATIONS—VOLUNTARY DtssOLUTION—RECEIVERS. 

Where, in an application for the voluntary dissolution of a corporaticn 
as insolvent, its directors have filed a schedule under Code Civ. Pre. 
§ 2431, showing at that time the assets and liabilities of the company, and 
it appears therefrom that the assets exceed the Habilities by a large suu. 
the appointment of a temporary receiver is upauthorized by section 2423, 
which allows such appointment where it has been made to appear “that 
the corporation is insolvent.” 
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2. SAME—AMENDMENT OF SCHEDULES. 

In such case, an amendment of such schedule four months later, after 
the plant was in disuse, on affidavits showing that the real and personal 
property and the choses in action in possession of the temporary re- 
ceivers were not sufticient to pay the liabilities, is not authorized by Code 
Civ. Proc. § 2427, as ainended in 1894, providing that the court may, on 
application of the temporary receivers, grant an order amending the 
schedule “by the insertion of additional items,” or by making the in- 
ventory fuller. 


Appeal from special term, Albany county. 

Application for the voluntary dissolution of the Hitchcock Man- 
ufacturing Company. From an order denying a motion made by 
the First National Bank and other creditors of the corporation to 
vacate and set aside orders appointing temporary receivers, grant- 
ing an injunction against the creditors, and allowing the schedule 
to be amended nunc pro tunc, the moving parties appeal. Re- 
versed. | 

Argued before PARKER, P. J.. and LANDON, HERRICK, PUT- 
NAM, and MERWIN, JJ. 


Dougherty & Miller (I. H. Maynard, of counsel), for appellants. 
J. William Wilson, for respondents. 


LANDON, J. The petition of the directors of the manufactur- 
ing corporation the Hitchcock Manufacturing Company, upon 
which the orders appointing temporary receivers of the company 
and granting an injunction against creditors were made by the 
special term, is challenged upon the ground that the allegations 
thereof fall short of the requirements of the Code (sections 2419-— 
2431) relating to proceedings for the voluntary dissolution of a cor- 
poration. The petitioners first allege that they constitute all the 
directors of the company, having the management of its concerns, 
and their petition thus proeeeds: 

“That your petitioners have discovered that the stock, effects. and other 
property of said corporation are not sufficient to pay all just demands for 
which it is Hable, or to afford a reasonable security to those who may deal 
with it; and they deem it beneficial to the interests of the stockholders that 
the said corporation should be dissolved. That the principal office of the 
said corporation is located in the village of Cortland, Cortland county, New 
York. ‘That your petitioners have annexed to tb:s petition a schedule, marked 
‘Schedule A,’ containing a statement of the matters required by section 2421 
of the Code of Civil Procedure, as far as your petitioners know, or have the 
means of knowing, the same. Wherefore your petitioners pray for a final 
order of this court dissolving the said corporation. and appointing James 
Devine and Caleb B. Hitchcock receivers of its property and effects, and for 
such other and further relief as may be proper.” 


The paragraph first quoted is a sufficient compliance with section 
2419, authorizing the presentation of the petition. Section 2421 
provides that the petition “must state the reasons which induce the 
petitioner or petitioners to desire the dissolution of the corpora- 
tion.” The petition does not, in terms, allege that the facts which, 
under section 2419, authorize them to make the petition, constitute 
the reasons that section 2421 requires them to state, which induce 
them to desire the dissolution of the corporation. The facts which 
give them the right to petition might be widely different from the 
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real reasons which induce them to desire the dissolution of the cor- 
poration. In Re Pyrolusite Manganese Co., 29 Hun, 431, it was 
held “that something more than a statement in the language of the 
statute was required,” and that the reasons must be given showing 
why the dissolution of the corporation was desired. 

But we pass from this criticism to matters of greater substance. 
Section 2421 requires that “a schedule must be annexed to the pe 
tition containing the following matters,” and then follow seven 
specifications of requirements, the object of which is to secure a 
schedule of all the assets and liabilities of the company, with such 
fullness of detail as will, as nearly as is practicable, clearly and 
truthfully present the actual financial situation of the corporation. 
Here a sehedule is presented, not above criticism as to some of its 
important items, from which it appears that the assets of the com- 
pany were, at the date of the petition, $278,231.64, and its liabili- 
ties, $189,887.67, thus leaving a surplus of assets of $88.343.97, and 
thus showing that the corporation was solvent. Section 2423 pro 
vides: 

“If it shall be made to appear to the satisfaction of the court that the cor- 
poration is insolvent, the court may at any stage of the proceeding, before 
final order, on motion of the petitioners, on notice to the attorney general. ur 


on motion of the attorney general on notice to the corporation, appvint a 
temporary receiver of the property of the corporation.” 


The special term, upon the presentation of this petition and 
schedules, verified by the affidavits of the petitioner, appointed 
temporary receivers. It is plain that no case was made showing 
the insolvency of the corporation, and therefore no case for a tem- 
porary receiver. If no receiver should have been appointed. no in- 
junction against the creditors of the corporation should have been 
granted. Section 2423; In re Binghamton General EI]. Co., 143 N. 
Y. 201, 38 N. E. 297. The motion of the appellants, creditors of 
the Hitchcock Manufacturing Company, to vacate the orders above 
referred to, was based upon the original papers upon which the 
orders were made, and affidavits to give them a standing in court. 
The orders sought to be vacated were entered July 15, 1895. The 
motion to vacate came on to be heard November 18, 1895. The 
counsel for the receivers and petitioners moved for an amendment 
of the schedule attached to the original petition of the directors 
and for leave to read aftidavits in support of such motion. The 
court permitted two affidavits to be read. One of these affidavits, 
verified November 22, 1805, was made by one of the directors who 
made the original petition and schedules, and who was appointed 
one of the temporary receivers. He states in his affidavit ~that 
the values of the real and personal property mentioned in the schedule 
and inventory attached to the petition were taken at the amounts 
which the same cost, including repairs and betterments, and the 
choses in aetion were taken at their face value as appeared on the 
books of said corporation; that the real value of said real and per. 
sonal property is much less than the sum stated in said schedule 
aud inventory, by reason of the deterioration thereof by use and 
improvements in machinery, and the fact that they are adapted to 
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manufacturing purposes only, and of little use for other purposes 
than those for which they were intended”; but the amount of such 
deterioration is not stated, and he adds that the choses in action 
therein set forth would not exceed in value 50 per cent. of the value 
thereof stated in the inventory. The affidavit of the other tempo- 
rary receiver was also read, is which he states that from his in- 
vestigations made since his appointment “he is of the opinion that 
the real property mentioned in said inventory at the value of $158,- 
300 is of a real value not exceeding thirty per cent. of said sum, or 
about $47,490, “ * * and that the personal property other 
than those choses in action mentioned in the inventory at the value 
of $96,030.19 is of a real value not exceeding two-thirds of said 
sum, or about $64.020.13; * * * that the real value of the to- 
tal assets of said Hitchcock Manufacturing Company on said 13th 
day of July, 1895, did not exceed the sum of $107,455.81, * * * 
and that, in deponent’s opinion, on the 13th day of July, 1895. said 
Hitchcock Manufacturing Company was hopelessly and irretriev- 
ablv insolvent.” The special term in the order as finally settled, 
ordered that the schedule attached to the original petition be 
amended to conform to said affidavits by adding thereto nunc pro 
tune the following: 

The value of assets are stated at their nominal or face value. The real 
value of said assets {s as follows, viz.: 

Real property, about..... lath is Moraes ere ote i atapeiate Stings ionte: heater ak weoee 847,490 00 


Personal property, other than choses in action, about.......... 64.020 13 
Book accounts and choses in action. .... cece eet eect ce cseeeee = 11,990 T2 


—_—_—— 


Total amount Of real ASSES. ... cccccccrcccscccccccccess £123,460 8D 


The notice of appeal brings up this amendment for review. 

We think these affidavits ought not to have been received to sup- 
port orders based upon a diffcvrent statement of facts. They were 
made more than four months after the appointment of the receiv- 
ers, and in contemplation of the fact that the purposes for which 
this property was especially fitted no longer gave it value. We 
think what it was worth as a wreck was not evidence of its value 
as a plant before the wreck occurred. The original petition and 
schedule were verified in respect to an active, organized, produc- 
tive property. Four months later it was the property of a com- 
pany apparently in the final stages of dissolution. We think the 
change in value thus wrought should not be resorted to to make a 
case which the original aflidavits did not present. Besides, the 
amendment made in the schedule was not authorized by the Code 
of Civil Procedure. Section 2427 provides, as amended in 1894: 

“That the court may, at any stage of the proceedings before final order, on 
the application of the petitioners or a majority of them, or on application of 
the temporary receivers, grant an order amending the schedules annexed to 
the original petition, by the insertion of additional items, or by making the 
statements or inventory fuller and in greater detail than as originally tiled, 


With the like effect as though said petition and schedule had been originally 
presented and filed as amended.” Laws 184, p. 474. 


The amendment is not in any just sense the insertion of “addi- 
onal items,” “making the statements or inventory fuller and in 
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greater detail than as originally filed,” but is a radical change of 
the statement of the value of the assets. 

It was suggested in behalf of the respondents that it would be 
unwise to vacate the orders at this late day. It was intimated by 
the appellants that under a scheme like this a few of the more 
wealthy parties in interest could purchase this plant at their own 
price. We do not know what the fact may be. This is a statu- 
tory proceeding, and, to be effective, the steps prescribed by the 
statute must be substantially pursued. We think this had not 
been done in this case. 

The orders appealed from should be reversed, with $10 costs and 
disbursements, and the motion to vacate granted, with $10 costs. 
All concur. 


° 
UNITED STATES NAT. BANK v. UNDERWOOD. 
(Supreme Court, Appellate Division, First Department. March 6, 1899.) 


PARTNERSHIP—RETIRING PARTNER—LIABILITY FOR Frru DEBT. 

In an action against U. and anuther on a note of a firm composed of 
defendants, it appeared that defendants dissolved partnership before the 
suit was brought, and that a new partnership was formed. of which U. 
was hot a member; that the dissolution agreement provided that the new 
firm should have all the assets and assume all the liabilities of the eld 
firm; and that plaintiff had notice only of the fact of dissolution. Heid. 
that plaintiff was not affected by such agreement, and it was hence error 
not to direct a verdict against U. 


Appeal from circuit court. 

Action by the United States National Bank against William A. 
Underwood and C. H. Venner, on a note given by a firm formerly 
composed of defendants. From a judgment entered on a verdict 
in favor of defendant Underwood, and from an order denying its 
motion for a new trial, plaintiff appeals. Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


William Allen Butler, for appellant. 
David McClure, for respondent. 


RUMSEY, J. The action was brought to recover of the de- 
fendants, as partners in the firm of C. H. Venner & Co., the amount 
due upon a promissory note given by that firm. The defendant 
Underwood alone answered. It appeared that on the 6th dav of 
July, 1891, the firm of C. H. Venner & Co. was composed of Wil- 
liam Underwood and Clarence H. Venner, who are the defendants 
in this action. On the 6th day of July, this firm borrowed of the 
plaintiff $50,000, and gave their note for that sum, pavable on de- 
mand, secured by collaterals. The note was in the ordinary form 
of a collateral security note, and contained at the end an agree 
ment that, in case of an exchange of or addition to the collateral 
above mentioned, the provision of the note should extend to such 
new or additional collateral. On the 31st day of July, 1891, the 
note remaining unpaid, the firm of C. H. Venner & Co. was dis- 
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solved by the retirement of the defendant Underwood, and a new 
firm was formed, of which the defendant Underwood was not a 
member. Whether the plaintiff had notice of this dissolution was 
disputed upon the trial. That fact was submitted to the jury, and 
was found in favor of the defendant, and therefore it must be 
assumed that notice of the dissolution of the old firm and the 
formation of the new one was communicated to the plaintiff about 
the Ist day of August, 1891, as found by the jury. This notice 
consisted of a letter signed by the members of the old firm, an- 
nouncing simply that “the copartnership theretofore existing be- 
tween Clarence H. Venner and William A. Underwood, under the 
firm name of C. H. Venner & Co., has this day been dissolved, 
by mutual consent.” It was signed by the two members of the old 
firm. Accompanying it, and upon the same sheet, was another 
letter, dated the succeeding day, signed by Venner and two others, 
announcing that they had formed a copartnership under the name 
of C. H. Venner & Co., and would continue the business of the late 
firm of the same name. It appeared upon the trial that, at the 
time of the dissolution of the first firm of C. H. Venner & Co., it 
was agreed between the partners that C. H. Venner & Co. should 
have all the assets and assume all the liabilities of the firm, but 
there was no proof that this agreement was brought to the notice 
of the plaintiff. The agreement of dissolution which contained the 
contract that Venner should assume the liabilities of the firm 
was offered in evidence and received, subject to be stricken out 
unless proof was made that notice of it had been brought to the 
knowledge of the plaintiff. No proof of that kind was made. 
Therefore, in the consideration of this case it must be assumed 
that, while the plaintiff had notice of the dissolution of the firm 
of C. H. Venner & Co., it had no notice whatever of the terms upon 
which the dissolution was effected, or of the fact that Venner took 
the assets and assumed the liabilities of the old firm. When the 
evidence had closed, the onlv question in dispute between the par- 
ties was whether or not notice of the dissolution of the firm had 
been served upon the plaintiff, as claimed by the defendant. Upon 
that state of the proof, the plaintiff moved for a verdict. The mo- 
tion was denied, and the plaintiff excepted. 

The court submitted to the jury onlv the question whether the 
plaintiff had received notice of the fact of the dissolution of the 
old firm, charging substantially that, if they found that snch 
notice was received, the defendant was entitled to a verdict. To 
this portion of the charge no exception was taken, nor was there 
any request to go to the jury upon the question whether the plain- 
tiff had notice of the fact that Venner had assumed the liabili- 
ties of the old firm. The only question presented, therefore, upon 
this branch of the case, is whether upon the undisputed facts, 
and the additional fact that the plaintiff had notice of the dis- 
solution itself, it was error to deny the plaintiff's motion that the 
verdict be directed in its favor. 

It is not to be disputed that when a firm is dissolved, and one 
of the partners takes the assets and assumes the liabilities, that 


840 NEW YORK SUPPLEMENT, VOL, 37, (Sup. Ct. 


partner occupies thereafter the position of a surety, not only 
as between the partners themselves, but as to all others who have 
had dealings with the firm, to whom notice of the new contract 
has been brought. The mere fact of dissolution has no effect upon 
the rights of third parties. It is said in T. Parsons on Partnership 
that no dissolution of any kind affects the rights of third parties 
who have had dealings with the partnership, without their con 
sent. This is the universal rule, without any exception whatever. 
T. Pars. Partn. 384, 385; Story, Partn. 334. As the fact of the 
dissolution has no effect upon the rights of third parties, of course 
the knowledge that there has been dissolution is equally unim- 
portant. So long as the third person has information only that 
the partnership has been dissolved, and knows no more about it, 
he is still at liberty to treat both of the partners as principals 
with regard to all contracts then existing between them. It is 
only when he has had notice of the special circumstances con 
nected with the dissolution by which one partner has assumed 
the relation of surety that he is called upon to respect that re- 
lation, and give effect to the changed attitude of the one who 
claims the right of surety. The cases seem to be unanimous on 
this point. In Palmer v. Purdy, 8&3 N. Y. 144, 147, it is said by 
Finch, J., delivering the unanimous opinion of the court, that it 
is setiled that one of several original debtors can so contract 
with the others for their assumption and payment of the com- 
mon debt as to acquire the rights of a surety, upon knowledge 
of the new arrangement being communicated to the creditors. 
But when it is sought to invest one or more of them with new 
equitable rights outside of the original contract, by notice to 
the creditor of the later arrangement, it is not too much to re 
quire that such notice shall be definite and distinct, and so given 
as fully and fairly to apprise the creditor of the new agreement 
in fact made, and the changed attitude of the debtor claiming 
the rights of a surety. This case is followed upon that point in 
later cases. Grow vy. Garlock, 97 N. Y. 81, 87. In fact, there 
seems to be no exception to the rule that the changed relation 
of the partners towards each other after the dissolution has 00 
effect upon the rights of the creditor, unless there has been brought 
to his notice, not only the fact of the dissolution, but the further 
fact that, by the terms of the dissolution, one of the partners has 
assumed the relation of principal debtor, and the others that of 
surety. This rule is recognized by all the cases cited by the re 
spondent’s counsel. In Colgrove v. Tallman, 67 N. Y. 95, it is 
said that where a partnership is dissolved, and one partner put 
chases the interest of the other in the partnership property, and 
assumes and agrees to pay the partnership debts, he thereby be 
comes in equity the principal debtor as to such debts, and the other 
is surety, and the creditor, having notice of such agreement, 18 
bound by such relationship. Applying this well-settled rule to 
the facts established in this case, the conclusion necessarily fol- 
lows that the plaintiff was not called upon to treat ‘the defendant 
Underwood in any other way than as a principal debtor, That 
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being the situation of the parties, there is nothing shown in this 
case which would warrant a holding that the defendant in any 
way ceased to be liable for this debt, and therefore it was error 
on the part of the court to refuse to order a verdict for the plain- 
tiff, and the exception to that refusal was well taken. 

For that reason the judgment must be reversed, and a new trial 


ordered, with costs to the appellant to abide the event of the 
action. All concur. 


DUSCHNES v. HEYMAN. 


(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


ACTION ON ConTRACT—DIsMISsAL. 

Where payments which defendant agreed to make plaintiff were con- 
tingent on her receiving money due her from a third party, and the com- 
plaint in an action for breach ot the agreement did not allege, nor the evi- 
dence show, that defendant had received any of the sums due her from 
the third party, nor that defendant failed to receive it because of her 
neglect or refusal to collect it, the action was properjy dismissed. 


Appeal from court of common pleas, equity term. 
Action by Lonis Duschnes against Julia Heyman, for whom, on her 
death, was substituted Julius M. Heyman, execstor. From a judg- 
nent for defendant, plaintiff appeals. Affirmed. 


Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
("BRIEN, and INGRAHAM, JJ. 


Ek. W. 8. Johnston, for appellant. 
John Frankenheimer, for respondent. 


RUMSEY, J. This action was brought against Julia Heyman in 
her lifetime, and, after her death, the defendant, as her executor, was 
substituted in her stead. The foundation of the action was a con- 
tract entered into between Mrs. Heyman, the defendant, and her 
daughter, on the 11th day of January, 1893. That portion of the con- 
tract which is material is as follows: 

“The said Julia Heyman agrees to pay said Hattie S. Simm, née Heyman, 
from and after December Sth, 1892, the sun of twenty-five dollars per week 
out of the one hundred dollars per week which George W. Venable, under 
his agreement with said Julia Heyman, dated October oth, 1802, is to pay te 
the latter until September 2ist, 1893; and the said Julia Heyman further 
agrees to pay to said Hattie Simm the sum of two hundred dollars on March 
2sth, 1804, being one-fourth of the amount which said Julia Heyman has re- 
ceived from George W. Venable from October 5th, 1802, to December 5th, 
1802, and one-fourth of the two notes of George W. Venable, each for tive 
thousand dollars, one payable September 28th, 18038, and the other payable 
March 28th, 1804, as soon as said notes or either of them are paid.” 


The breach of said contract alleged was that the said Julia Hey- 
man did not pay the sum of $25 a week, nor did she pay to the said 
Hattie S. Simm one-fourth of the two notes aforesaid, nor any part 
thereof. It was further alleged in the complaint that the plaintiff 
served upon Julia Heyman a notice in writing, requiring her to en- 
force the notes of said Venable, and to pay to the plaintiff the pro- 
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portionate part thereof, as provided by the agreement, and to inform 
the plaintiff whether or not she had enforced the agreement entered 
into between Heyman and Venable, and whether or not she had en- 
forced the two notes; and that said Julia Heyman refused and neg- 
lected to enforce the agreement, .or to enforce the payment of the 
notes; and that she refused to pay to the plaintiff the proportionate 
part thereof, as provided for by said agreement. The defendant ad- 
mitted in his answer the making of the agreement, and the death of 
Julia Heyman, and the appointment of himself as executor, and that 
she had in her lifetime received notice requiring her to enforce the 
agreement and the notes, and denied each and every other allegation 
contained in the complaint. The answer contained a further clause, 
which will be considered later. 

The defendant, by his general denial, presented an issue which re 
quired the plaintiff to prove all the facts alleged in his complaint, 
or, at least, so many of them as would enable him to establish a cause 
of action at the trial. Just what cause of action was intended to 
be relied upon is quite doubtful. The plaintiff does not set up, as a 
breach of the contract, the failure to pay the $200 which was to have 
been paid on the 28th of March, 1894, but upon the trial the payment 
of that $200 was admitted. Such payment was the only one which 
was absolutely agreed to be made by Mrs. Hevman. The other pay- 
ments were contingent upon her receiving from Venable the $100 a 
week and money upon the notes he had agreed to pay. It is to be 
noticed that the complaint contains no allegation that any such sums 
were received, and therefore it cannot be said to be an action for the 
recovery of the money which Mrs. Heyman agreed to pay. Nor does 
it contain any allegation that Mrs. Heyman neglected or refused to 
collect the money or the notes of Venable as to the several sums back 
payable. Indeed, such an allegation would not of itself establish any 
cause of action, because Mrs. Heyman nowhere agrees to collect these 
sums of money, and she could only be put in default for a breach of 
her contract if she refused to collect them under such circumstances 
that the plaintiff could successfully establish negligence on her part 
which deprived him of the benefits of the contract. But, however 
faulty the complaint may be, the evidence was still more defective. 
The plaintiff proved the making of the contract and the assignment 
to himself. He then offered in evidence a letter signed by Mrs. Hev- 
man, and dated the 26th of February, 1894. This letter was offered 
and received, as stated by counsel, to show that the “only effort made 
by this woman in order to carry out the agreement, she having power 
to enforce these notes, was the proposition she never carried out.” 
It was received for that purpose only, as stated by the court. This 
letter was dated before the last of the notes became due. It ex- 
pressed a willingness on the part of Mrs. Heyman to pay over a proper 
proportion of whatever was received pursuant to the contract. and, 
looking to a possible default of Venable, it agreed, if such default 
took place (and it had not then taken place as to the second note, 
which was not due), to turn over to the plaintiff a proper proportion of 
certain mining stock which she held as security for the notes. These 
facts did not tend in any way to establish a cause of action against 
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Mrs. Heyman, and vet they were all the facts which were made to ap- 
pear upon the trial. It was not shown that she had received any 
money from Venable; it was not shown that she might have collected 
these notes, and bad refused to do so, or that any loss had accrued 
to anybody because the notes had not been collected. No proof was 
made with regard to the mining stock which she held as security, and 
there was nothing to show whether it was valuable or not. Indeed, 
it was of no importance, because no allegation was made about it in 
the complaint. This was the state of the evidence when the plaintiff 
closed his case, and upon that evidence there is no possible theory 
which will enable the plaintiff to have any recovery in the action. 

It is said, however, that the answer admits a receipt of certain 
money from Venable. But that isnot so. The answer admits noth- 
ing. It sets up, as an affirmative defense, that certain money had 
been received from Venable which had been disposed of as therein 
stated; but there was no proof made upon that subject, and there 
is no allegation or admission that the money was received from Ven- 
able under the contract which was set out in the complaint. How- 
ever, that is of no importance. When the defendant interposes a 
general denial to the complaint, plaintiff is bound to prove his case; 
and, unless he does prove it, he is not entitled to recover in the action. 
If he may avail himself of aftirmative allegations in the answer as ad- 
missions of the defendant, which is not conceded, those allegations 
cannot be extended beyond their fair meaning; and in the answer 
there was nothing to show that it was received under this contract, 
or that it in any way had anything to do with the facts set up in the 
complaint, and any suggestion of that kind was negatived by the evi- 
dence. The plaintiff was properly dismissed, because the complaint 
established no cause of action, either at law or in equitv. It is not 
necessary, therefore, to consider the question argued before us 
whether the defendant should have pleaded that there was no ade- 
quate remedy at law, because, upon the facts shown, there was no 
right to any remedy whatever. 

The judgment should be aftirmed, with costs. AJ! concur. 


(1 App. Div. 131.) 
VILLAGE OF CORTLAND v. HOWARD. 


(Supreme Court, Appellate Division, Third Department. January 27, 1896.) 


1. Save or Liquors—VIOLATION OF ExctsE LAW—COMPLAINT. 

A complaint averring that defendant sold liquors “contrary to law,” 
without setting out in what manver he violated the excise law, is insutti- 
cient, 

2. SAME—INDEFINITE COMPLAINT IN JUstice’s Cocrr—DEMURRER. 

Under Code Civ. Proc. § 2939, providing for a demurrer in a justice's 
court “where the complaint is not sufficiently explicit to be understood,”’ 
defendant’s demurrer to a complaint charging him with a violation of 
the excise law, which fails to disclose any facts which would apprise 
him of the nature of his offense, must be sustained. 


Appeal from Cortland county court. 
Action by the village of Cortland against John H. Howard. From 
4 judgment in favor of plaintitt, defendant appeals. Reversed. 
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This action was brought In a justice’s court to recover a penalty of $100 tm- 
posed by the village of Cortland under a provision of its charter against any 
person selling within its limits “intoxicating liquors, contrary to law.” The 
complaint, after setting forth the ordinance, the authority of the village to 
enact it, and the service of a copy thereof upon the defendant, further sets 
forth its cause of action in the following words: ‘That on or about the 2th 
day of April, 1895, at his saloon and place of business, No. Port Watson 
street, fu the village and county of Cortland, in the state of New York, the 
defendant nnolawfully sold and delivered to Charles White, and to divers 
other perrons, whose names are unknown to the plaintiff, intoxicating liquors, 
to wit, whisky, brandy, rum, gin, ale, wine, beer, cider, as such, or disguised 
under other names, or mixed with other substances to conceal their identity 
or true character, contrary to law and the aforesaid ordinance; whereby the 
defendant incurred the penalty of one hundred dollars provided for the viola- 
tion of such ordinance; whereby the defendant became indebted and lialtle 
to the plaintiff in this action in the sum of one hundred dollars, besides the 
costs of this action. Wherefore the plaintiff? demands judgment against the 
defendant in the sum of one hundred dollars besides the costs of this action.” 
The defendant appeared on the return day, and filed a written demurrer to 
such complaint on two grounds: TIirst, that it is not sufliciently explicit to 
be understood; second, that it does not state facts sutticient to constitute a 
cause of action. Such demurrer was overruled, and exception duly taken. 
The plaintiff thereupon proceeded to the proof of its case. The defendant 
gave no evidence, and took no further part In the proceedings. Upon the 
evidence given, the justice rendered judgment against the defendant for a 
penalty of $100 and costs. ‘The defendant thereupon appealed to the counts 
court of Cortland county, where such judgment was affirmed, and from such 
judgment of affirmance the defendant appeals to this court. 


Argued before PARKER, P. J.. and LANDON, MERWIN, PUT- 
NAM, and HERRICK, JJ. 

Dougherty & Miller, for appellant. 

Irving H. Palmer, for respondent. 





PARKER, P. J. The first question presented upon this appeal 
is whether such demurrer should not have been sustained. It is a 
familiar rule that the complaint must state “in a plain and direct 
manner the facts constituting the cause of action.” Code, § 2936. 
In the complaint before us the statements of what the defendant did 
do not show any violation of the excise law, nor any right to a judg- 
ment against him for the penalty claimed. The defendant micht 
have sold to Charles White and others, on the day charged, the intoxi- 
cating liquors specified, and yet have not violated any law. Some 
thing further than a sale of intoxicating Hquors must appear to show 
an illegal sale. It must appear that they were sold without a license, 
or, if a license was had, that less than five gallons were sold at the 
time, or that the amount sold was to be “drunk or used on the prem- 
ises,” before the sale can be said to be unlawful. Laws 1892, c 401, 
§ 31. Also such sale to Charles White was not necessarily a viola- 
tion of any of the many prohibitions contained in section 32 of that 
act. It is manifest, therefore, that unless the phrases “unlawfully” 
and “contrary to law” can be deemed an averment of all the omitted 
facts necessary to complete the charge, the complaint fails to state 
a cause of action. Such phrases are a mere statement of a conclusion 
of law. It is true that “facts may be stated according to their lecal 
effect.” So a resultant fact, or “a conclusion of fact,” may be 
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pleaded. Brown v. Champlin, 66 N. Y. 214; Thayer v. Gile, 42 Hun, 
268. But that is very far from holding that a mere conclusion of 
Jaw may be stated asa fact. To aver that the defendant sold liquor 
contrary to law states no facts. The facts are in the mind of the 
pleader; his conclusion merely is stated in the pleading. The object 
of the complaint is to apprise the defendant of the facts upon which 
the plaintiff relies for a cause of action, so that he may meet and dis- 
prove them. In the case before us, if the averment that the sale is 
contrary to law is to be deemed an averment of all the omitted facts 
necessary to show that the sale made to Charles White on the day 
charged was a violation of the excise law, the plaintiff would have the 
right under it to show either one of a dozen modes by which such a 
violation occurred, not one of which can be discovered from his com- 
plaint; and the defendant would be left in ignorance of which one, 
or how many, the plaintiff expected to prove, until he entered upon 
the trial. We think that it would defeat the very purpose of a com- 
plaint to allow such an averment to have the effect which the plaintiff 
-claims for it. 

It is to be also noticed that the Code (section 2939) allows a de- 
murrer in a justice’s court “where the complaint is not sufficiently 
explicit to be understood”; and, if it be conceded that the averment 
of a sale contrary to law is the statement of an issuable fact, yet it 
would seem, when used to charge a violation of the excise laws, and 
without the averment of any other facts than are contained in this 
complaint, to be a very indefinite method of stating the cause of ac- 
tion. It charges that the sale to White was a violation of the excise 
Jaw; but for what reason is it claimed to be such? Is it claimed that 
White was under 16 years of age, or that he was intoxicated at the 
time, or an habitual drunkard, or a pauper, or an Indian, or that the 
rale came within several other prohibitions contained in section 32? 
‘The complaint does not disclose, and the defendant may very well 
say that it is not explicit enough for him to understand, upon what 
facts the cause of action about to be proven against him rests. This 
action is for a penalty, is of a quasi criminal nature, and is, there- 
fore, one of a class in which the rule that the defendant should be 
accurately informed of the exact charge against him should not be re- 
laxed. The following cases show the views which the courts have. 
taken upon similar questions in similar cases, and tend to sustain 
the conclusion above reached: People v. Oimsted, 74 Hun, 324, 26 
N. Y. Supp. 818; People v. Pillion, 78 Hun, 74, 29 N. Y. Supp. 267; 
People v. Bradt, 46 Hun, 445. There seems to be no provision in a 
justice’s court for moving to make a complaint more definite and cer- 
tain. If it is not sufficiently explicit to be understood,—and by that 
is meant sufficiently explicit to fairly inform defendant upon what 
the cause of action is based,—his remedy is by demurrer. This rem- 
edy the defendant took in this case, and we think he was entitled to 
it. The justice should have sustained the demurrer, and have re- 
. quired the complaint to be so amended as to give the requisite infor- 
mation, or else have rendered judgment against the plaintiff. It 
does not cure the error that subsequently sufficient proof was made 
to establish a cause of action. Defendant was not required to meet 
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that proof under that pleading, and he made no attempt to. This 
conclusion renders it unnecessary to examine the other questions pre 
sented by the appellant. The judgment of the county court and of the 
justice should be reversed, with costs. 

Judgment of the county court and of the justice's court reversed, 
with costs. All concur. 





(15 Mise. Rep. 424.) 
TROY CARRIAGE CO. v. SIMSON et al. 


(Supreme Court, Special Term, Erie County. January, 1806.) 


FORECLOSURE—UsuRIOUS MORTGAGE—VALID DEBT—JUDGMENT. 

Under Code Civ. Proc. § 1207, providing that the court may permit 
plaintiff to take any judgment consistent with the case made by the com- 
plaint and embraced in the issues, where the complaint on foreclosure 
sets forth the original debt, to secure which the mortgage was given, and 
the answer admits such indebtedness, recovery may be had for the 
amount of the debt, though the mortgage itself is usurious. 


Action by the Troy Carriage Company against William B.Simson 
and another to foreclose a mortgage and for a judgment of defi- 
ciency. 


Root, Orton, Baldwin & Baldwin, for plaintiff. 
Simpson, Harrington & Premus, for defendants. 


WARD, J. Prior to December 1, 1893, the defendant William 
B. Simson, transacting business at Tonawanda, N. Y., obtained 
from the plaintiff, a foreign corporation transacting its business at 
Troy, Ohio, a number of carriages and wagons, for which he agreed 
to pay it the sum of $840. The demand was not paid when due, 
and on the Ist day of December, 1893, to carry out a promise he 
had made to the plaintiff to furnish security for the debt, he made 
and forwarded to it his promissory note dated that day, and made 
at Tonawanda, N. Y., whereby he promised to pay to the order of 
the plaintiff the $840 at the German-American Bank, Tonawanda, 
N. Y., 20 days after date, with interest at 8 per cent. He also, at 
Tonawanda aforesaid, executed a bond to secure the said note, and 
he and his wife, Sara D. Simson, executed and acknowledged a 
mortgage as a further security for the said note. Each of said in- 
struments stated that they were given as a security for the pay- 
ment of the said sum of $840, and the interest thereon at 8 per 
cent., and payable at the German-American Bank, Tonawanda. 
The defendants allege that the bond, mortgage, and note were exe 
cuted upon a usurious agreement, whereby the plaintiff was to 
have and receive a rate of interest exceeding 6 per cent. upon the 
said bond and mortgage, and they are, therefore, void, and cannot 
be enforced. This contention seems to be sustained, not only by 
proofs in the transaction, but upon the face of the papers them- 
selves, they all being executed, payable, and to be performed in the 
state of New York. The learned counsel for the plaintiff argues 
that, inasmuch as the defendant ordered the wagons, ete. from 
Ohio, they were in fact delivered to him in Ohio, and thus the con- 
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tract in reality was made in that state, and the contract is goy- 
erned by the laws of that state, and therefore is not usurious, 8 
per cent. being lawful interest in that state. However this may 
be as to the original indebtedness, it will not aid the plaintiff as to 
the securities taken in this state to secure the indebtedness. They 
are plainly in contravention of our laws against usury, and cannot 
be enforced. 

An interesting question arises whether, in this action, the plain- 
tiff cannot obtain a personal judgment against the defendant Wil- 
liam B. Simson, its debtor. While no case has come under my no- 
tice exactly parallel to this, vet the principle has been often as- 
serted by the courts of this state that in an action brought to en- 
force a usurious security, which embraces a valid debt arising out 
of a prior transaction, recovery may be had for the amount of such 
valid debt, and the usurious security discarded. Cook v. Barnes, 
36. N. Y.520; Bank v. Webb, 39 N. Y. 325-328; In re Consalus, 95 
N. ¥. 340; Gerwig v. Sitterly, 56 N. Y. 214; Freer v. Denton, 61 
N. Y. 492. The complaint in this action, as a preliminary to set- 
ting forth the securities sought to be enforced, sets forth the origi- 
nal indebtedness for the wagons sold, which the answer admits, 
both the defendants answering. The relief demanded in the com- 
plaint is for the foreclosure of the mortgage and the sale of the 
premises in the usual form, that the defendant William B. Sim- 
son be adjudged to pay any deficiency which may remain after ap- 
plying the moneys applicable from the proceeds of the sale, and 
that the plaintiff have such other and further relief as may be just 
and equitable. 

The defendants having answered, the Code of Civil Procedure 
provides (section 1207) that “the court may permit the plaintiff to 
take any judgment consistent with the case made by the complaint 
and embraced within the issues.” And in Bank v. Webb, 39 N. Y. 
328, the court says: 

“It is perfectly settled that the right to sustain the action upon the facts 
alleged does not depend upon the prayer for judgment. Any relief to which, 


upon the facts alleged, the plaintiff is entitled, the court should grant when 
the defendant has appeared and answered,’’—citing cases. 


Although this is an equitable action, it is well settled that, while 
the court may not be able to afford the party the equitable relief 
claimed, still, if the facts warrant a recovery of damages, or a per- 
sonal judgment for debt, the court may retain the action, and give 
that relief. Sternberger v. McGovern, 56 N. Y. 18; Bidwell v. 
Insurance Co., 16 N. Y. 263; Baker v. McLoughlin, 19 Wkly. Dig. 
29; Chester v. Jumel (Sup.) 5 N. Y. Supp. 238 (second case); Pom. 
Cont. & Spec. Perf. §§ 474-480, and notes; New York Ice Co. v. 
Northwestern Ins. Co., 23 N. Y. 357. It seems unnecessary to put 
the plaintiff to the circumlocution of another action to recover of 
Mr. Simson the amount of this conceded debt when such recovery 
may be permitted within the issues embraced in this action. The 
plaintiff should have judgment against the defendant William B. 
Simson in this action upon and for the original indebtedness and 
interest at 6 per cent., after deducting such payments as have been 
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made thereon, being the sum of $779.57, with costs against him, 
but only such costs as could have been recovered in a legal action 
upon the original indebtedness. As to the defendant Mrs. Simson, 
the complaint should be dismissed as against her, but without costs. 

Judgment ordered against defendant William B. Simson for 
$779.57 and costs, and complaint dismissed as to defendant Sara D. 
Simson, without costs. 


PEOPLE ex rel. STEFFAN y.,. MURRAY et aL, Excise Commissioners, 
(Supreme Court, Appellate Division, First Department. March 6, 1SU6.) 


1, Excise BOARD—POWER TO DISCHARGE EMPLOYES. 
The board of excise commissioners of New York City has power to re- 
move excise inspectors at its discretion. 


2. SaME—REQUEST TO REsIan. 

A resolution of the excise board of New York City, requesting the res- 
ignation of an inspector, and declaring that if he did not resign by a cer- 
tain hour he was discharged, was, without further action, effective as a 
discharge on the failure of such employé to resin. 


Certiorari on the relation of Henry W. Steffan against Joseph 
Murray and others, as excise commissioners, to review the action 
of respondents in removing relator from his employment. Writ dis- 
missed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


Chas. Blandy, for relator. 
J. M. Mayer, for respondents. 


RUMSEY, J. Up to the time of his discharge complained of, the 
relator was an excise inspector, having been appointed in 1889. On 
the 28th day of February, 1895, the board of commissioners of ex- 
cise at a meeting resolved that the clerk should be and was di- 
rected to request the resignation of the inspectors, among whom 
was the relator. It was further resolved at the same time that. in 
case of the refusal of any of them to resign as requested by 4 
o'clock in the afternoon of that day, each one who did not resign 
was dismissed from the service of the department. <A notice of 
the passage of this resolution was given to the relator. He was 
requested to resign, but refused, and thereupon he was informed 
that his services were no longer required, and that he should con- 
sider himself dismissed. He brings this writ to review the action 
of the respondents in dismissing him. 

It is not seriously contested by the relator but that the position 
which he occupied was that of a mere employé, and that the power 
of the removal was intrusted to the commissioners, to be used 
practically at their discretion. This was the opinion of the court 
of appeals with regard to persons holding the same position. as 
expressed in the case of Gregory v. Mayor, ete., 1138 N. Y. 416, 21 
N. FE. 119. Occupying, as the relator did, simply the position of 
an employé, it is well settled that the respondents, to whom was 
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given the right to employ him, had also the right to remove him 
whenever they saw fit. People v. Morton, 148 N. Y. 156, 42 N. E. 
538. But the complaint of the relator is not so much that. he was 
dismissed by the respondents as that the resolution which they 
passed, although purporting to discharge him if he did not resign, 
was not in fact sufficient for that purpose. We can see no force 
in this contention. It seems that under civil service rules certain 
disabilities follow the discharge of one who has been employed in 
the public service. For that reason, it having been determined by 
the respondents that the services of the relator were no longer nec- 
essary, they desired to relieve him from the disabilities which ac- 
companied the fact of his discharge by permitting him to resign, 
if he saw fit to do so, upon receiving the notice. -Jsut their resolu- 
tion was plain and positive that, if he did not resign, he was dis- 
charged. The action of the commissioners in discharging him was 
conclusive, and there was no doubt about the meaning of the reso- 
lution. Thev might have discharged him without anv conditions 
whatever, but they saw fit to permit him to resign as a favor, rather 
than exercise their undoubted right. If they had done this by two 
resolutions, one requesting his resignation, and the other, passed 
after the time fixed for the resignation, simply discharging him, 
nobody would suggest that they had done anything more than they 
had the right to do. The fact that they exercised their undoubted 
right in a different wav cannot affect the validity of their action. 
The writ must be dismissed, and the proceedings aftirmed, with 
$50 costs to the respondents. ATI concur. 


LEVY v. BERNHARD. | 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


ArrEst— Motion TO VACATE—AFFIDAVITS— PROOF. 
Where defendant in a civil action moves to vacate an order of arrest, 


as igs provided he may in Code Civ. Proc. §§ 567, 568, on proof by attida- 
vits, it is the duty of the court to examine such atlidavits, and to dispose 
the case according to the just preponderance of the proof as contained 
b them. 


Appeal from court of general sessions, New York county. 

Action by Isaac Levy against Adolph Bernhard for conversion. 
From an order denying a motion to vacate an order of arrest, de- 
fendant appeals. Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


Simon Sultan, for appellant. 
A. A. Redfield, for respondent. 


RUMSEY, J. This action was begun in October, 1895. The 
complaint alleged substantially that on the Ist day of November, 
1898, the plaintiff was the owner of certain goods of the value of 
$26,000, which were in the possession of the defendant as the factor 
and agent of the plaintiff, under an agreement by which he was to 
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sell the goods, and account to the plaintiff for the sales, and par 
over to him the proceeds; and that on the said lst day of Novem- 
ber, 1893, the defendant, being such factor as aforesaid, unlawfully 
and fraudulently converted, misapplied, and disposed of said proj 
erty to his own use; and that the plaintiff had frequently de 
manded the property, but the defendant refused to deliver the same 
to him. The affidavit upon which this order was granted stated 
more in detail the same facts, and described the time when the 
conversion took place as the Ist day of November, 1893. The date 
is important. It further stated, however, that, after the Ist dar 
of November, the plaintiff himself had sold a certain portion of the 
goods to the firm of Herzog Bros.; that Herzog Bros. gave a check 
for the price of them to the defendant; and that the defendant on 
that day converted this check to his own use. Upon these facts, made 
to appear somewhat more at large, the order of arrest was granted. 
Upon the motion to vacate the order, it was made to appear that 
on the 11th day of November, 1893, the plaintiff released the de 
fendant from all claims which he had against him, and that the 
result of the settlement was that the defendant was to sell certain 
goods of the plaintiff's then in his possession, and to retain out of 
their proceeds the sum of $5,000 which was due from the plaintif 
to him. It is fair to infer from the evidence that the $4.000 of 
Herzog was a portion of the $5,000 which the defendant was enti- 
tled to retain. Upon the affidavit showing these facts, the motion 
to vacate was made. The facts appearing by the moving afitidavit 
were uncontradicted and unexplained, and they establish almost 
conclusively, not only that the plaintiff had no cause of action 
against the defendant upon which this order of arrest was issued. 
but that he knew he had no cause of action, and that his aftida- 
vit was utterly false, and known to be so at the time he made it. 
The learned justice, however, who decided the case, in spite of 
these facts, denied the motion to vacate the order of arrest. No 
opinion was written by him, and we are therefore not informed of 
the ground upon which he puts his decision. It may be inferred. 
however, that it was decided upon the authority of certain cases. 
which seem to lay down the rule that, when the order of arrest 
is granted upon the grounds which are identical with the cause of 
action, the controversy should be left to an investigation at the 
trial, and should not be decided upon conflicting affidavits upon a 
motion to vacate the order of arrest. Welch v. Winterburn, 14 
Hun, 518. It is quite true that that rule is stated bv the justice 
delivering the opinion in the case last cited, and is laid down in 
some other cases; but, in our judgment, it does not state the true 
rule which should be applied to cases of this kind, and it is not 
necessarily decided to be the true rule in any of the cases which 
we have been able to discover, even the one cited above. Bv sec 
tions 567 and 568 of the Code of Civil Procedure, the right is ex- 
pressly given to the defendant to move to vacate the order of ar- 
rest either upon the papers upon which it was founded, or upon 
new papers, at his discretion. This right is one of considerable 
importance in actions of this kind. The court of appeals have said 
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that, where an order of arrest is granted in these actions, the de- 
fendant can contest the right to arrest him upon a preliminary 
motion to set aside the order, and may also contest the alleged 
cause of action, of course, upon the trial. Elwood vy. Gardner, 45 
N. Y. 349, 352. It would be useless for the defendant to move to 
vacate the order of arrest in these cases if his motion was not to 
be heard upon the merits; and, if not so heard, it is idle to say 
that he could contest the right to arrest upon the motion to vacate. 
We think that he has that right, and that it is not only given to 
him by the Code, but it exists and the authorities recognize it to 
the fullest extent. In the case of Liddell v. Paton, 7 Hun, 195, 
where the order of arrest was issued in an action of the same na- 
ture as this, it was urged, upon a motion to set aside the order, 
that the defendant could only contest his liability to arrest upon 
the trial by making a successful defense there. But that princi- 
ple was repudiated by the court, which says that the right to apply 
for his discharge upon a motion to vacate is secured to all persons 
who have been arrested in a civil case, and that, when such a mo- 
tion is made, the affidavits should be carefully examined, and the 
application disposed of according to the just preponderance of the 
proof. That case has been examined and cited in two cases not 
reported in the regular series, and has been approved in each. 
Bailey v. Prince (Sup.) 5 N. Y. Supp. 896; Hayes yv. Beard (Sup.) 13 
N. Y. Supp. 692. In each of these cases the rule is laid down that 
when a motion to vacate an order of arrest is made, although the 
right to arrest grows out of the cause of action, it is the duty of 
the court to examine the affidavits, and to dispose of the case ac- 
cording to the just preponderance of the proof as contained in 
them. The case of Welch v. Winterburn, cited above, does not 
conflict with this rule. In that case the court say that. upon the 
merits, the facts were sufficient to sustain the order, and all else 
that is said in the opinion is dictum, and not necessary to the deci- 
sion of the case. The case of Peck v. Lombard, 22 Hun, 63, was 
decided without any particular examination, solely upon what was 
supposed to have been held in the case of Welch v. Winterburn, 
supra. The case of McClure v. Levy, 68 Hun, 525, 22 N. Y. Supp. 
1006, does not lay down any different rule from that stated by us 
above. We think that in cases of this kind, wherever a motion to 
vacate the order of arrest is made, the courts should examine the 
affidavits, and decide the motion as the facts therein are made to 
appear, no matter whether the grounds of arrest are identical with 
the facts which establish the cause of action, or extrinsic to the 
cause of action. 

The order denying the motion shoffld be reversed, with $10 costs 
and disbursements, and the motion granted, with $10 costs. All 
concur. 
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In re McCORD’'S WILL. 
(Supreme Court, Appellate Division. First Department. March 6, 1S95.) 


1. EXECUTOR—COMPENSATION FOR EXTRA SERVICES. 

AnD executor may be allowed extra compensation for services renderted 
outside of his official duties. 

2. SAME—ExTRA SERVICES CONSIDERED. 

Where an executor, who wus a son of the testator, had been employed 
by his father, in his lifetime, at a fixed compensation, to care for, repair, 
and collect the rents on two buildings occupied by tenants, to which he de 
voted his whole time, it was proper to enforce an agreement between the 
heirs, after the testator’s death, under which such ecrvices continued to 
be rendered, by allowing the same compensation. 


Appeal from surrogate court, New York county. 

Almira Dusenbury, as one of the children and legatees of Albert 
McCord, deceased, appeals from an order disallowing certain objee- 
tions to the account of John J. McCord and Albert McCord, J Te, EXe 
utors. Aftirmed. 


Albert McCord, the testator, died in 1SS6, possessed of personal property. 
and seised of two houses; and in and by his will, after payment of the detts 
and a legacy, he bequeathed his personal estate to his five children. in equal 
shares, gave to his wife one-third of the net rents of the real estate, and to 
his five children the remaining two-thirds, to be “collected and paid over br 
his executors duriug the life of his wife.” The said will furtber provides 
and directs that “immediately after the death of my said wife, or as swun as 
my executors shall deem it most convenient, said property to be sold.’ and 
the proceeds divided among said five children. ‘The will was admitted to pro 
bate, and letters testamentary were granted to John J. McCord and Alben 
McCord, Jr., the accounting executors herein. After they bad qualified aud 
entered upon their official duties, Albert McCord, Jr., one of the exeeururs, 
prepared and presented to the widow and heirs the following paper: “We 
the undersigned, heirs to the estate of Albert McCord, Sr., deceased, do ben- 
by agree to pay Albert McCord, Jr., the sum of thirteen dollars per we sk. 
until other arrangements may be made, for taking charge, cleaning, and dm 
ing such repairs to the property as are necessary.” The executors Were al- 
lowed full commissions, and in their accounts they credit themselves with 
weekly payments of $13 made pursuant to such agreement, which was ct 
jected to by Alnira Dusenbury, one of the children of the testator, whe bai. 
signed the agreement,—-which objection, however, was overruled, and tue 
credit allowed. This presents the question upon this appeal. 


Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


W. C. Beecher, for appellant. 
Frank L. Young, for respondents. 


O'BRIEN, J. It is insisted that the services for which Albert Me. 
_ Cord, Jr., claimed compensation outside of his commissions were only 
those which his official duty ifhposed upon him; and the rule is in- 
voked that an agreement allowing any other or greater compensation 
for such services, however meritorious, than the amount fixed by 
law, cannot be enforced. While this rule is settled and firmly sup 
ported by authority, it is equally well settled that if services are per- 
formed by an executor, outside of his oflicial duties, he may be al- 
lowed compensation therefor, and that an agreement to that effect, 
which is just and fair, will be enforced. There is therefore no trouble 
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about the law, but the question in each case will reduce itself to one 
of fact,—as to whether the services rendered,and for which compensa- 
tion is claimed, were those which the executor was bound to render 
in his official capacity as executor, or were those which were outside 
of his official duties. In this cause it appears that the executor, dur- 
ing the lifetime of the testator, his father, was engaged at the same 
rate of compensation in collecting the rents, and in cleaning and do- 
ing such repairs to the property as he was able. The agreement pro- 
vides that he should continue to render similar services to the estate. 
It is, no doubt, within the official duty of an executor, generally, to 
take charge of the property and to collect the rents; and, where such 
services alone are rendered, he could not recover more than the com- 
pensation allowed by law to executors. Here, however, the evidence 
shows that he did more, and, in addition to taking charge of the prop- 
erty and collecting the rents, that he devoted his time daily to the 
care of the property, and did the cleaning, calcimining, and repairing 
and painting, and all the repairs, with the exception of plumbing work 
and some plastering, and that this consumed his whole time; the 
testimony being that he went to the property every day about 9 
o'clock, and continued there until 5 in the afternoon. We think that 
the extra services thus rendered were outside of his official duties, 
were not executorial, and were such as the parties could legally enter 
into a contract with him to pay for. So viewed, we think that the 
agreement and the rate of compensation were fair and just, and after 
he has thus devoted his time to rendering such services for nine years, 
under an agreement with the one who now objects, that it would be 
inequitable to deprive him of the compensation which she expressly 
agreed he should receive. 

Stress is placed upon the finding of the learned surrogate, made 
at the request of this appellant: “That the services rendered 
* * * consisted in the taking charge of the two houses, renting of 
the same, and the collecting of the rents thereof.” It will not do, 
however, to have resort to a single isolated finding, because, when we 
come to the decision in this case as made by the surrogate, and ex- 
amine the testimony upon which it is based, we find the facts in re- 
gard to the character of the work performed to be as we have detailed. 
Our conclusion, therefore, is that the agreement for extra compensa- 
tion, being for services entirely separate and distinct from the duties 
imposed upon an executor by virtue of his office, was just, fair, and 
valid, and the contestant having had the benefit of the services so 
rendered, and having received without objection her share of the in- 
come during the entire period. receipting therefor, it would be inequi- 
table to permit her now to repudiate her agreement. 

We think the decree was right, and should be affirmed, with costs 
and disbursements against the contestant. AJ] concur. 
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MATCHETT v. LINDBERG et al, 
(Supreme Court. Appellate Division, First Departinent. March 6, 1S.) 


1. ArPEAL—EvVIDENCE—REVIEW—RECORD 
Since the repeal of Code Civ. Proc. §§ 993, 1023, making a request for 
findings a condition precedent to a right to have the facts in a case tried 
to the court or a referee reviewed, a party is entitled to have the facts 
reviewed in such a case where the decision states the finding of facts and 
conclusions of law separately, though no request to find was made, or ex- 
ception taken to the decision. 
2. SAME. 
A stipulation that the statement on appeal contains all the ‘wral evi- 
dence” will not authorize a review of the facts where it affirmatively ap 
pears that there was material documeutary evidence not contained therein 


8. TRADE-MARKS—INFRINGEMENT—EVIDENCE. 
In an action for infringement of a trade-mark, evidence of acquiescence 
by others than defendant in plaintiff's claim to the trade-mark is properly 
excluded. 


Appeal from special term, New York county. 

Action by James J. Matchett against Theodore Lindberg and others. 
From a judgment for defendants, plaintiff appeals. Aftirmed. 

Evidence by plaintiff that other parties than defendants acknowl 
edged and acquiesced in plaintiff's claim to the trade-mark was ex 
cluded. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY. 
WILLIAMS, and PATTERSON, JJ. 


H. W. Grindal, for appellant. 
W. H. Phillips, for respondents. 


RUMSEY, J. The action was brought to restrain the use of the 
plaintiff’s trade-mark by the defendants, and for damages. After 
evidence had been given upon both sides, the court dismissed the com. 
plaint, and from the judgment entered upon that decision this appeal 
istaken. But two exceptions are found in the case, and each of thes: 
is an exception to the ruling of the court upon the admission or te. 
jection of evidence. We have examined the rulings of the court iu 
each case, and each of them was clearly correct. 

The decision in this case, as filed, contains a finding of fact and a 
conclusion of law. It is therefore not one of the short decisions per- 
mitted to be made by section 1022 of the Code. Under the provisions 
of that section an exception taken to the decision puts the matter at 
large, and authorizes the appellate court to review the whole case, in- 
cluding the facts as well as the conclusions of law. No exception 
was taken to the decision in this case, and therefore the correctness 
of the conclusions of law cannot be reviewed. The appellant. how- 
ever, insists that the finding of fact of the court was not warranted 
by the evidence. No requests to find were made, and there is no in- 
dication in the case anywhere that the appellant intends to review 
the facts. But we do not think that requests to find are now neces 
sary, where the court has made a decision containing findings of fact 
and conclusions of law. As the Code of Civil Procedure was oriz- 
inally passed it was necessary, when one desired to put himself in 
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condition to review the facts, where the trial had been had before the 
court or a referee, that be should, before the decision was made, pre- 
sent to the court or referee requests for findings. Code Civ. Proc. 
$$ 998, 1023. If that was not done, he was not in a situation where 
he could review the findings of fact. These sections, however, were 
repealed at the same session of the legislature at which section 1022 
was amended so as to permit a short decision to be filed, which should 
not contain findings of fact; and the Code was left without any pro- 
vision for a review of questions of fact if the decision was made after 
the old fashion of stating separately the findings of fact and the con- 
clusions of law. In that state of affairs it is clearly not required of a 
party that he should make requests to find. It was never necessary 
that he should file exceptions to the findings of fact. Lefler v. Field, 
50 Barb. 407. Under the practice before the Code of Civil Procedure 
no requests to find were necessary to enable one to review the facts 
upon an appeal from the judgment after a trial by the court. This 
state of affairs, as we think, now exists; and where the decision has 
been made containing findings of fact and conclusions of law sep- 
arately stated, the defeated party is at liberty upon appeal to review 
the facts without having filed any exception to the decision, if he is 
otherwise in a situation to do so. To put himself in that situation he 
must make it appear that the case contains all the evidence given upon 
the trial. Unless that is done, the court, finding that some evidence 
has been omitted, must assume that the evidence omitted was sufti- 
cient to sustain the findings of fact, whatever might have been its 
conclusion upon the evidence contained in the case. It does not ap- 
pear in this case that the case contains all the evidence given upon the 
trial. The stipulation at the end of the case says that it contains 
all the “oral evidence” given upon the trial, but that stipulation is 
clearly not sufficient. In the case of Upington v. Pooler (Sup.) 19 
N. Y. Supp. 428, which is not reported in the official series, the certifi- 
cate stated that the case included all the “testimony” given upon the 
trial. It appeared in that case that a considerable amount of docu- 
mentary evidence which was material had been used upon the trial, 
and this evidence was omitted from the case. The court held that 
when that appeared the case was not complete, so that the facts 
could be reviewed.: That is precisely the situation of affairs here, 
It appears affirmatively from the case that, in addition to the oral 
evidence, a considerable amount of documentary evidence was given 
which does not appear in the papers. Without that evidence the case 
cannot be intelligently reviewed upon the facts. For this reason no 
questions are presented for examination upon this appeal, and the 
judgment must be affirmed, with costs to the respondents. All concur. 


CHAMBERS & McKEE GLASS CO. v. ROBERTS et al. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


ATTACHMENT—AFFIDAVIT—STATEMENT OF CAUSE OF ACTION. 
A statement in an affidavit for attachment that an indebtedness exists, 
and that it is for goods sold and delivered by the plaintiff to the defendant 
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at an agreed price, which sum the defendant promised to pay, but has nct 
paid, is not an averment that such goods were in fact sold and delivered, 
and is insufticient. 


Appeal from special term, New York county. 

Action in attachment by the Chambers & McKee Glass Com 
pany against David H. Roberts. John S. Huyler, a junior attach- 
ing creditor, moved to vacate the warrant of attachment, and from 
an order denying such motion in part, and permitting the plaintiff 
to modify its attachment by reducing the amount, he appeals. Re 
versed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, JJ. 


Thomas D. Adams, for appellant. 
J. Adriance Bush, for respondent. 


INGRAHAM, J. This is an appeal from an order denying a mo- 
tion of the appellant, a junior attaching creditor, to vacate an at- 
tachment granted in this action. The attachment granted in this 
action was upon the affidavit of one Brickell, who swears that he 
is vice president and treasurer of the plaintiff, and has full knowl- 
edge of its affairs. There is no complaint, and the affidavit sets 
up four separate items, aggregating $94,094.11; and an attachment 
was issued directing the sheriff to attach property to satisfy the 
plaintiff's demand to that amount. On a motion to vacate this 
attachment the court below found that the affidavit was not suffi- 
cient as to the third separate item or cause of action set forth in 
the affidavit, and reduced the attachment by deducting therefrom 
the amount of such cause of action insufficiently proved, which. 
in effect, amended the attachment by changing the amount from 
$94,094.11 to $25,181.91. We think the affidavit upon which the 
attachment was issued was entirely insufficient to show that a 
cause of action existed in favor of the plaintiff against the defend- 
ant. The only allegation as to the cause of action existing in 
favor of the plaintiff is that “the vice president and treasurer of the 
plaintiff swears that the defendant’s indebtedness is as follows.” 
Then follow four separate items, aggregating $94,094.11. The af- 
fidavit then states as to the first item as follows: “The first of said 
amounts, to wit, one thousand nine hundred and twenty-nine dol- 
lars and ten cents, is for goods, wares, and merchandise, to wit. 
glass, sold and delivered by plaintiff to defendant at the city of 
Pittsburgh, Pa., between the lst day of November, 1895, and the 
5th day of November, 1895, at the agreed value and price of $1. 
929.10, which said sum said defendant promised and agreed to par 
plaintiff therefor, but no part of which has been paid, although 
duly demanded.” There is here no allegation of a fact to show 
the existence of the cause of action. The allegation that the first 
amount that is claimed to be due the plaintiff from the defendant 
is for goods, wares, and merchandise sold is not an allegation that 
any of those goods, wares, and merchandise were sold or delivered 
to the defendant, or that the defendant agreed to pay therefor. 
The person swearing to the affidavit might have told the truth, al- 
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though he never saw the defendant, and had no personal knowl- 
edge of such sale or delivery. The fact that a claim against a 
person is for money loaned or goods sold and delivered depends 
upon the nature of the claim, and an allegation of the nature of 
such claim does not tend in any way to show that the claim is a 
valid one. To entitle the plaintiff to a warrant of attachment he 
must show by affidavit that a cause of action exists against the de- 
fendant. He does not show that such a cause of action exists by 
merely stating that an indebtedness exists, and that such indebt- 
edness is for goods sold and delivered by the plaintiff at an agreed 
price, which sum the defendant promised to pay. There is here no 
allegation that the said goods were in fact sold and delivered, but 
only that plaintiff's claim is for goods sold and delivered. We 
think, therefore, that there was no evidence before the judge who 
granted the attachment that a cause of action existed against the 
defendant, and for that reason the attachment should have been 
vacated. 

The order appealed from must therefore be reversed, with $10 
costs and disbursements, and the motion to vacate the attachment 
granted, with $10 costs. All concur., 





WALTHEAR v. PENNSYLVANTA FIRE INS. CO. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


INSURANCE—POLICY—CANCELLATION— RETURN OF UNEARNED PREMIUMS—TEN- 
DER. 

Where a policy provides, in case of its cancellation, that the unearned 
portion of the premiums shall be returned on surrender of the policy, a no- 
tice to insured of its cancellation, stating that the unearned premiums, if 
apy, are held subject to the order of insured and return of the policy, is 
sufficient to cancel the policy, without further tender of the unearned 
premiums, 


Appeal from circuit court. 

Action by Waldemar A. Walthear, doing business as Walthear 
& Co., against the Pennsylvania Fire Insurance Company. From 
a judgment for plaintiff, entered on a verdict directed by the court, 
defendant appeals. Reversed. 


The action was brought to recover damages for loss by fire upon a policy of 
insurance dated August 17, 1892, issued by the defendant upon property of 
the plaintiff. The policy was in the standard New York form, and contained, 
among others, the following conditions: ‘This policy shall be canceled at any 
time at the request of the insured, or by the company by giving tive days’ 
notice of such cancellation. If this policy shall be canceled as hereinbefore 
provided, or become void or cease, the premium having been actually paid, 
the unearned portion shall be returned on surrender of this policy or last re- 
newal, this company retaining the customary short rate; except that when 
this policy is canceled by this company by giving notice it shall retain only 
the pro rata premium.” It is admitted that on October 3, 1802, the plaintiff 
seceived from the defendant a notice stating, among other things, that “on 
and after the 6th day of October, 1802, at noon, the said policy will be held 
by the company as canceled and yoid, and no claim thereunder for loss from 
fire occurring after said date will be recognized or admitted by the company. 
The unearned premium due, if any, will be beld subject to your order and 
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return of the policy.” The plaintiff does not appear to have paid any atten- 
tion to this notice. or In any way to have replied to it. Thereafter, the fire 
Which damaged plaintiff's property having occurred on November 5, 1892, he 
made a claim for the resulting damages. The plaintiff never surrendered to 
the defendant or its agents the policy ot insurance, and the defendant never 
returned to the plaintiff any portion of the premium. Both parties asked the 
court to direct a verdict in their favor respectively. and the court directed for 
the plaintiff, and from the judgment entered upon such verdict this appeal is 
taken. 


Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O’BRIEN, and INGRAHAM, JJ. 


Michael H. Cardozo, for appellant. 
Henry Thompson, for respondent. 


O'BRIEN, J. The legal question is, can a fire insurance com- 
pany terminate a policy without actually returning and paying to 
_the assured the unearned premium? It is insisted by the respond- 
ent that the covenant not to retain the premium is an integral part 
of the cancellation proviso, and that the payment of the unearned 
premium is no less an essential part of the act of cancellation; 
that, to cancel the policy, it must return the unearned premium: 
and that the language “not to retain” is not satisfied by an actual 
retention, nor is it any excuse for actual retention to say to plain- 
tiff that “the unearned premium, if any, will be held subject to your 
order and return of the policy,” for the reason that the language 
calls for affirmative action on the part of the company; their duty 
being to get rid of the unearned premium if they desire to get rid 
of their contract obligation. Support for this contention is claimed 
to be found in the case of Nitch v. Insurance Co., 83 Hun, 614, 31 
N. Y. Supp. 1131, and, following this decision, the case of Tisdell 
v. Insurance Co., 11 Misc. 20, 32 N. Y. Supp. 166. We do not think 
the Nitch Case goes to the extent claimed for it by the respondent, 
nor is it controlling, by reason of the difference which we will point 
out upon the facts here appearing. The learned judge, in writing 
the opinion in that case, presents the case therein disposed of by say- 
ing: 
The defendant “contends that by nature of this language the insurance com- 
pany can effectively and absolutely terminate its Hability as an insurer siw- 


ply by giving to the Insured the prescribed five days’ notice, and without re 
turning or tendering the unearned premiums.” 


And, after construing the provision in the standard policy, and 
speaking of the company’s duty in regard to the unearned pre 
mium, he concludes the opinion as follows: 

“The latter requirement * * * can only be complied with by actually re 
turning the unearned premium, or offering to return it, to the insured.  Rend- 
ing the entire provision as a whole, I am clearly of the opinion that {t makes 
the actual payment or tender of the unearned premium essential to a can- 
cellation of the policy by the company.” 


It will thus be seen that the court in that case did not hold that 
there must be an actual return of the unearned premium, but there 


must be either that or an offer to return it to the insured.  Hav- 
ing regard to the language used in the notice of cancellation, we 
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Jd. da. 
vrneos think that the latter was just what was done here, namely, that 
jwit t~ the company offered to return the unearned premium upon a re- 
"hav" turn of the policy, which was clearly within the language of the 
ae _. policy. As will be seen on reading its language, the duty was im- 
». kc posed upon the assured of returning the policy upon receipt of the 
ant wnearned premium, and it would be violating the plain language of 
“hive. the provision to say that the company was pledged actually to de- 
liver the money, irrespective of whether the insured would return 
pigkin. the policy or not. Upon receiving such a notice, we think the in- 
sured should have taken some action, either by replying to the Jet- 
ter or by going with the policy and receiving the money, or by 
sending it, and ordering just what he wished done in regard to the 
unearned premium; for if we should take the view that the insured 
had no duty resting upon him, and notice was sent that the un- 


or earned premium was subject to his order, then he would hold the 
"us*" position where, if a fire occurred, as here, he could claim that the 
‘ei policy was in force, and, if no fire occurred, he could, after the pol- 
ist" iey terminated, recover from the company the unearned premium. 


"The concluding statement of the notice, that “the unearned pre- 
"= mium due, if any, will be held subject to your order and return of 
i the policy,” was effectual, at the end of the five days in such notice 
sm" specified, to cancel the policy, and to give the insured a right to 
t"* the unearned premium upon returning the policy. The distine- 
hss tion, therefore, between this and the Nitch Case will be found in 
the fact, which we have adverted to, that there was in that case no 
oe return or offer to return the premium, while in this case there was 
“a distinct offer; because we think the statement that the un- 
oa earned premium was held subject to the order of the insured and 


ee the return of the policy was equivalent to a tender or offer of such 
a unearned premium. And the coupling of the tender with the re- 
i quest for a return of the policy did not destroy its efficacy as a 
a tender, because the condition was one that the company, under the 


a express language of the provision, had a right to add to its offer. 

= Our conclusion, therefore, is that the direction of a verdict in 
plaintiff's favor was erroneous, and that the judgment must be re 
versed, and a new trial ordered, with costs to appellant to abide 
event. All concur. 


(1 App. Div. 169.) 
BEMAN vy. DOUGLAS et al. 


(Supreme Court, Appellate Division, Third Department. Fcbruary 5, 1896.) 


1. Venpor aND PuRCHASER—PURCHASER OF RECORD TiITLE—PRESUMPTION OF 


Goop FaITH. 
In the absence of evidence the good faith of a purchaser of land by the 


record title is presumed. and the burden of proof rests on one assailing 
his title to show his notice of the rights of others under unrecorded instru- 
ments. 

2, SamMeE—CLAIMS UNDER UNRECORDED INSTRUMENT. 

A purchaser in good faith of land at execution sale under a judgment 
against the holder of the record title, without notice of any adverse rights 
or equities, and who records his deed, will be protected, and acquires a 
good title as agaiust those claiming under an unrecorded contract exe- 
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cuted by the judgment debtor, though by such contract he parted with all 
his rights in the land prior to the time when the lien of the judgment at- 
tached. 


Appeal from special term. 
Action by Samuel S. Beman against Martha J. Douglas and others. 
Judgment for plaintiff, and defendants appeal. Reversed. 


Appeal from the judgment directing foreclosure of an executory contract for 
the sale of land. Nathan Beman, being the owner of the premises, did, Feb- 
ruary 15, 1870, enter into a contract in writing under seal with Henry Yell, 
Amos Yell, and Joseph Sampica, whereby Beman agreed to sell to the Yells 
and Sampica said premises for $1,000, $50 of which they then paid, and agreed 
to pay the balance in five equal, annual, successive payments, with interest; 
and, upon payment being fully made, said Beman was to execute and deliver 
to the vendees a good and suticient deed of the premises. That November 
5, 1870, Bemuan assigued the contract and all his interest in and to the prem- 
ises therein to Wead, whose administratrix afterwards, and on July 2. 1S%4, 
assigned the same to plaintiff. The premises consist of 119 acres of uuin- 
closed, unoccupied wood and swamp land in Clinton county. Some payimeuts 
were made by the vendees, but there remained due and unpaid on the con- 
tract, November 20, 1804, when the action was tried, $1,619.04. principal and 
interest. September 11, 1873, a judgment was entered and docketed in Clin- 
ton county for $1.660.83 against the vendor, Nathan Beman, in favor of Seta 
Johnson and Darius Aver, and execution afterwards issued thereon against 
the property of said Nathan Beman, uuder which execution the sberiff sold 
the premises described in said contract to William S. Douglas and Jobn W. 
Beman, and afterwards in due time gave them a sheriff's deed thereof, which 
deed they recorded in the Clinton county clerk’s oftice, August 11, 1876. 
March 18, 1880, John W. Beman conveyed bis interest to said Douglas 
There is no evidence that Beman or Douglas, up to the time of receiving the 
sheriff's deed, had any notice of the contract of sale or of any claim of the 
vendees therein named to the premises. The defendant Martha is the widow. 
and Hiram and Effie Douglas are the children, of said William S. Douglas, 
who died intestate March 24, 1887, and they defend, alleging that by virtue 
of the sheriff's deed to said Douglas and John W. Beman, and the due recurd 
thereof without notice of the said contract, they are the owners of the prem- 
ises, and that their title is not affected by said contract. The court held otber- 
wise, and they appeal. 


Argued before PARKER, P. J., and UANDON, MERWIN, PUT. 
NAM, and HERRICK, JJ. 


Cantwell & Cantwell, for appellants. 
Weeds, Smith & Conway (T. F. Conway, of counsel), for respondent. 


LANDON, J. The trial court held that the purchasers under the 
sheriff's deed could only take the actual interest which the execution 
debtor, Nathan Beman, had in the premises at the time the judgment 
was docketed against him, September 11, 1873; and that, as he 
had, November 5, 1870, by his assignment of the executory contract 
to Wead, under whom plaintitf holds, parted with all his interest, the 
sheriff's grantees took nothing by the deed, and had nothing to pro- 
tect by recording it. There is no evidence that William S. Douglas 
and John W. Beman, the purchasers at the sheriff’s sale. bad notice, 
or were charged with notice, of the contract, or of the rights or 
claims of any of the parties to it. They bid and paid $327 for the 
land. This is some evidence—perhaps as much as it is reasonable 
to expect—in support of a negative sought to be proven after the 
death of the purchaser. We think that the finding of the learned 
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trial judge that William S. Douglas was not a bona fide purchaser, 
and was not without notice of the lien of the contract, cannot be sus- 
tained. This finding seems to be based upon the assumption, stated 
in the opinion of the learned judge, that “the case is entirely barren 
of evidence in that particular.” But the burden of showing notice 
rested upon the plaintiff, who sought to impeach the record pur- 
chaser’s good faith. Brown v. Volkening, 64 N. Y. 76. Assuming 
that William 8S. Douglas was a purchaser in good faith, and not 
charged with notice of the contract, then we think that the sheriff's 
deed to him and Beman was within the protection of the recording 
act. It is the law of this state that, in the absence of fraud, a judg- 
ment only takes effect upon the actual interest in land which the 
judgment debtor hus at the time of the recovery of the Judgment. 
Banking Co. v. Duncan, 86 N. Y. 221; Frost v. Bank, 70 N. Y. 553; 
Clute v. Emmerich, 99 N. Y. 342, 2 N. E. 6. The judgment debtor, 
Nathan Beman, had the legal title, but had sold the equitable title. 
This naked legal title, destitute of any beneficial interest, the sheriff 
sold upon the execution to Douglas and John W. Beman. Apart from 
the recording act, Douglas and John W. Beman practically acquired 
nothing. They recorded their deed, and, being purchasers in yvood 
faith, without notice of the equities arising under the contract of sale, 
they acquired by their priority of record the better title. Hetzel v. 
Barber, 69 N. ¥. 1. If Nathan Beman, instead of giving a contract 
of sale, had first given a deed of the land to the plaintiff, and he had 
failed to record it, the subsequent recorded deed to the defendants 
would be preferred. If the unrecorded deed is not protected, much 
less the contract for it. 
The judgment should be reversed, new trial granted, costs to abide 
event. All concur. 


EISEMAN et al. v. HEINE et al. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


I, APPEAL—OBJECTIONS NOT RAtsED BELOW—STATUTE OF Fravps. 

An objection that a contract was withio the statute of frauds cannot be 

raised for the first time on appeal. 
2. SALE~EVIDENCE. 

In an action for breach of a contract for the saie of 300 picces of silk, 
letters between the parties were introduced in evidence showing that de- 
fendant considered that he had agreed, through his agent, to deliver 300 
pieces, but that plaintiff claimed that the sale was for 300 pieces absolute- 
ly and 200 pieces conditionally. Tbe ageut, when on the stand, did not 
dispute plaintiff's testimony aus to the sale for 800 pieces and there was 
evidence of defeudaut’s attempts to secure the goods for delivery. Held, 
that it was nut error to assume, us a matter of law, the existeuce of a con- 
tract for the sale of 300 pieces. 


3% APPEAL—HARrMLESS ERROR. 


In an action for breach of a contract for the sale of goods, that plaintiff 
was permitted to testify, to establish the market value of the yzouds, that 
he had visited certain establishments to ascertain the lowest price for 
Which be could obtain the goods, and that the lowest price was a certain 
amount, igs not ground for reversal, where one of the persons from whom 
plaintiff obtained the information testitied to the market value, und the 
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jury, instead of adopting such value, based their verdict on the value as 
given by some of defendant’s witnesses. 
4. SALE BY SAMPLE—EVIDENCE—VALUE OF GooDs. 

In an action for breach of a contract for delivery of silk sold by sample, 
there was an issue as to the grade of the sample. Held, that it was proper 
to allow plaintiff to ask the value of silks of the quality claimed by him to 
be represented by the sample. 

6. INstTRUCTIONS—ASSUMPTION OF DISPUTED Fact as PROVEN. 

Where, in an action for breach of a contract for the delivery of goods 
sold by sample, the grade of the goods represented by the sample is dis- 
puted, it is proper to refuse an instruction as to the measure of damages 
which assumes, as proven, the grade of the goods. 


Appeal from circuit court. 

Action by Samuel Eiseman and another against Arnold B. Heine 
and another. From a judgment for plaintiffs, entered on a verdict, 
and from an order denying a motion for a new trial, defendants ap- 
peal. Affirmed. 


This action was to recover the sum of $1,500, as damages for breach of @ 
contract to deliver goods ordered by the plaintiffs. There was no dispute that 
the goods had not been delivered, and that the time limited for sucb delivery 
had expired, but the answer denied that any contract had been made. Uypwon 
this appeal it is insisted that the plaintiffs failed to establish a contract. and 
that the court erred in holding, as matter of law, that they had established 
one; the appellants claiming that the most favorable view to be taken of the 
transaction was that it presented a question of fact. as to whether there was 
or was not a contract between the parties. Whether such contentions are 
right, or not, we think, depends upon the answer, which is to be sought ib 
the testimony as to whether a contract was made by plaintiffs with defend- 
ants’ agent when the order was originally given, or whether the contract is 
to be spelled out from the correspondence between the principals after the 
agent of the defendants was on his way to Yokohama. Samuel Ejiseman. 
one of the plaintiffs, testified that on the 5th day of September, 1892, he gare 
to defendants’ salesman an order for 500 pieces of changeable Kaiki silks— 
300 pieces positively, and 200 pieces conditionally,—at 3214 cents per yard. A 
memorandum of the order given was made and retained by the defendants. 
This memorandum describes only 300 pieces, and no reference whatever is 
made therein to the additional 200 pieces mentioned by Mr. Eiseman in his 
testimony. On September 15th the defendants wrote to plaintiffs, sayiny. 
“We beg to hand you herewith copy of your import order on Japanese silks, 
with which you favored our Mr. Maass.” In that letter, as indicated, there 
was inclosed a copy of the order for the 300 pieces. Plaintitfs replied to this 
letter as follows: “Your copy of order of 3UU pes. changeable WKaiki is nu* 
correct. ‘The order was given for 500 pes., the acct. for 200 pes. to be given 
later. * * * Please send us the additiona].copy of order for 2U0 pes.” The 
defendants thereupon wrote, saying: “We have order from you for 300 pes 
changeable Kaiki silks only. If the order given by you to our Mr. Maass 
was for 500 pes., he must have omitted to mention that fact to us. We mar 
say that the order as made out by you, which we hold, only calls for 310 pes 
However, may this be as it will, we shall write by Wednesday’s mail to our 
Mr. Maass, who is now on his way to Yokohama, and shall instruct bim to 
give us his answer by cable, on receipt of which we shall communicate with 
you. In the meantime you will kindly acknowledge receipt of the copy of the 
300 pes., if you find the same correct in every particular except as to quan- 
tity.” To this letter the plaintiffs made no reply. About six weeks there 
after the defendants notified the plaintiffs that “according to advice received 
from Japan, and confirmed by our Mr. Maass, * * * it is impossible to 
produce changeable Kaiki silks in colors which would be satisfactory. * * ® 
The striped Kaiki silks, which turn out beautifully, will be delivered.” To 
this the plaintiffs replied that their order was for changeable, and not for 
striped, Kaiki silks, and that unless the order war filled they would buy them 
on the market for defendants’ account. In this last letter attention is called 


— om 


Sup. Ct.] EISEMAN v. HEINE. 863 


to the fact that at the time the order was given a sample piece was furnished 
the plaintiffs, and there is no serious dispute but that the sale was made on 
sample. 

Argued before VAN BRUNT, P. J.. and WILLIAMS, O’BRIEN, 
and INGRAHAM, JJ. 


C. E. Rushmore, for appellants. 
Mr. Blumenstiel, for respondents. 


O'BRIEN, J. The plaintiffs did not sue for 500, but for the value of 
300, pieces; and it will be noticed that the confusion which was created 
by reason of the departure of Mr. Maass, the defendants’ agent, for 
Yokohama, was in reference to the additional sale of 200 pieces. Kut 
there was no serious question but that the plaintiffs had ordered, and 
the defendants had agreed to deliver, 300 pieces. The situation there- 
fore appears to us, as it undoubtedly did to the learned trial judge, 
that there was a contract for the purchase of 300 pieces, about which 
there was no dispute made at the time when the original order was 
given. The appellants’ contention that if this view were taken the 
contract thus made, being a verbal one, was within the statute of 
frauds, and therefore not binding, cannot be considered, for the rea- 
son that the question was not raised on the trial. [In addition to the 
evidence furnished by their letters that the defendants understood 
that they had contracted to deliver 300 pieces, we have their subse- 
quent conduct in attempting to obtain the goods in the market, and 
the fact that their agent, when examined upon the trial, did not in 
any wise contradict plaintiffs’ testimony as to the making of the con- 
tract. If there had been a dispute about whether this was an order 
for the absolute sale of 300 or of 500 pieces, tuen the appellants’ ar- 
gument would be potent, because there was a question as to whether 
the minds of the parties met upon such a contract. As we have 
shown, however, the plaintiffs did not claim that a contract was made 
for the absolute sale of 500, but only of 300, pieces, and that the sale 
of the 200 pieces, about which all the dispute arose, was a conditional 
one, and subject to future contirmation by the parties. 

Another error assigned was in permitting the plaintiff Samuel Eise- 
man, against objection, to testify that he had visited certain estab- 
lishments, and had ascertained the lowest prices at which they could 
sell to him changeable Kaiki silks, and that the lowest price was 45 
cents a yard. This information was obtained while the witness was 
out trying to buy the goods in the market, and, though strictly speak- 
ing, not competent evidence of value, the question was proper as show- 
ing the effort made by plaintiffs to replace the goods; and, as a Mr. 
Rosenthal (one of the two from whom the witness obtained the infor- 
mation) himself testified to the market value, we do not think the tes- 
timony was harmful, particularly when we find that the jury did not 
adopt this figure, but seem to have taken the value as given by the 
defendants’ witnesses, of about 37 cents. The defendants not having 
been injured, therefore, we do not think that the error assigned af. 
fords ground for disturbing the verdict. 

_ Another ruling on evidence claimed to be wrong was one permit- 
ting the plaintiffs to ask the market value of perfect changeable Kaiki 
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silk of that quality. It will be remembered that at the time the order 
was given a sample of the goods to be delivered was left with plain- 
tiffs, and that upon this the negotiations were based. This sample 
was exhibited to witnesses on both sides, and a question Was pre 
sented as to whether it was a sample of perfect or of imperfect goods. 
The plaintiffs claimed the former, and the defendants as strenuously 
insisted on the latter. Contending, as the plaintiffs were, that it was 
a sample of perfect goods, it was proper to ask what the market value 
of goods of that quality was, just as the defendants’ witnesses were 
permitted to testify, as one of the latter did, that it was imperfect and 
full of streaks, and that goods of that character sold for a price even 
below the contract price. We do not think that the plaintiffs were 
bound by the defendants’ view as to the character of the goods, aud 
as the sample was produced, and a reference made to it in the ques- 
tion objected to, we think that the ruling was proper. 

Upon the m-asure of damages, it was conceded that the true rule 
was the difference between the contract price and the market value, 
and the court clearly presented this to the jury. At the close of the 
charge, however, not satisfied therewith, the defendants’ counsel 
asked the court to charge “that in estimating damages the plaintiffs 
could not, in any view of the case, recover more than the ditference 
between 323 cents per yard and the market value of imperfect goods, 
such as the sample submitted to the witness.” This was denied. and, 
we think, properly, for the reason that the counsel had no right to 
characterize the goods as imperfect, and to insist that the court 
should adopt such characterization. If the word “imperfect” had 
been omitted, the court would undoubtedly have charged, as it had 
already done, that the plaintiffs could recover but the difference be 
tween 32} cents, which was the contract price, and the market price 
of goods such as the sample submitted. 

Our conclusion, therefore, is that no error was committed which 
would justify a reversal, and that the judgment should be atirmed, 
with costs. All concur. 

{1 App. Div. 127.) 
PEOPLE ex rel. FRENCH v. TOWN, Receiver of Taxes. 


(Supreme Court, Appellate Division, Third Department. February 3, 1895.) 


1. MuNtcipaL CORPORATIONS—~VILLAGES—POWER OF STREET COMMISSIONERS TO 
EmMPeLoy COUNSEL. 

‘The board of street commissioners of a village bave no authority to 
employ counsel to defend property or funds under their Supervision, tbe 
power to employ counsel for the village vested in the board of trustees 
being exclusive; and a warrant issued by the board of street commissivn- 
ers in payment of counsel fees is illegal. 


9. APPEAL—MANDAMUS—PARTY AGGRIEVED. 
Under Code Civ. Proc. § 1204, the receiver of taxes of a village. against 
whom a peremptory writ of mandamus has been awarded to compel the 
payment of a warrant, is a “party aggrieved,” and may appeal. 


Appeal from special term. 
Proceeding on relation of Winsor B. French for a writ of man- 
damus against Byron J. Town, as receiver of taxes of the village of 
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Saratoga Springs. From an order granting a peremptory writ, the 
defendant appeals. Reversed. 

Argued before PARKER, P. J., and LANDON, HERRICK, MER- 
WIN, and PUTNAM, JJ. 


A. W. Shepherd, for appellant. 
Edgar T. Brackett (Richard L. Hand, of counsel), for respondent. 


PARKER, P. J. The board of street commissioners in the vil- 
lage of Saratoga Springs, Jearning that the receiver of taxes of 
such village had paid out from a certain fund raised on its requi- 
sition, and standing to its credit upon his books, the sum of about 
$6,000, upon a claim which had been presented to it, and the allow- 
ance of which was thendisputed,employed the relator as anattorney 
to take legal measures to protect its interests in the matter. The 
relator rendered service under such employment, and presented a 
bill for the same to the board. The board allowed the bill, and, 
under the “item of current expenses,” procured the amount to be 
placed in the village tax budget for the year 1895. The sum was 
collected from the taxpayers, and placed to the board’s credit on 
the books of the receiver of taxes. Subsequently, it issued to the 
relator a warrant in due form directing such receiver to pay the 
amount to the relator. The receiver refused to make such pay- 
ment. <A peremptory writ of mandamus was subsequently issued 
by the special term, requiring the receiver to make such payment, 
and from the order allowing such writ this appeal is brought. 

It is manifest that, if the board of street commissioners had no 
authority to employ an attorney at the expense of the village, the 
payment of his services would not be a legal charge, and could not 
be made a proper item of their “current expenses.” The first ques- 
tion that presents itself, therefore, is whether such claim of author- 
ity on their part is a correct one. It is claimed by the relator that 
the board which so employed him was vested by the statute with 
the care, management, and control of all the property appertain- 
ing to the construction. maintaining, caring for, and lighting the 
streets of the village, and with the sole power to direct the control 
of the funds raised for that purpose; that it also had authority to 
sue for and to take legal proceedings necessary to defend such 
funds. Concede all these duties and powers as claimed, and yet it 
does not necessarily follow that the employment of counsel, at the 
expense of the village, to conduct such proceedings, w was within the 
power given them. The property which it is their duty to protect 
is the property of the village; and the board itself is but one of 


the departments of the village government. It has the powers 


given it by statute, and those. necessary to enable it effectually to 

perform the work and duties so imposed upon it, nothing more. 

The duty of employing counsel to take such legal proceedings as 

shall be necessary to protect the village property is given to an- 

other department of the village, to wit, the board of trustees of 

the village. It appears that such department had performed that 
V.37N.Y.8.n0.6—59 
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duty, and employed an attorney, whose advice and assistance was 
at the service of this board, and therefore there was no necessity 
for its employing another. Even if the right to employ counsel 
would ordinarily be inferred as a power incident to the duty of 
bringing suit to protect public funds, yet, when it appears that 
other provisions are made by the charter for the employment of 
such counsel, such inference vanishes. The necessity being re 
moved, the incidental power would cease. 

The suggestions made by the court below that the controversy 
was one between two branches of the village government, and that 
hence the employment of additional counsel was necessary, we can- 
not adopt. The litigation was not in fact between different de 
partments. It was an inquiry as to whether funds clearly belong- 
ing to the village had been properly paid out by one of its officers. 
The interests of the village were on the one side, and the interests 
of those to whom it had been paid were upon the other. In such 
a case, evidently, the village attorney would have but one duty to 
perform, and would owe allegiance to but one side. His services 
were at the disposal of any board, whose duty it was to inaugurate 
such an inquiry; and such service should have been called for, in- 
stead of incurring additional and unnecessary expenses. This pre 
cise question has been before the general term in this department 
in the case of Collins v. Village of Saratoga Springs, 70 Hun, 583. 
24 N. Y. Supp. 234; and it was there said, “The authority vested in 
the trustees to employ counsel and attorneys is exclusive;” and 
that conclusion was reached from a line of reasoning similar to 
the above. Possibly, a decision of that precise question was not 
necessary to the decision of that case, but it was one naturally sug- 
gested by the claim made in that case, and the reasoning is satis- 
factory to, and is adopted by, us. It was also adopted bv the 
court of appeals, inasmuch as the case was there affirmed upon the 
opinion of the general term. 140 N. Y. 6387, 35 N. E. 892. 

We conclude that the board of street commissioners had no au- 
thority to employ the relator, and the expense for so doing was not 
a proper item of their “current expenses.” It follows that the 
receiver of taxes was right in refusing to pay the warrant drawn 
against him in favor of the relator, and that the writ requiring 
him to do so was erroneously issued. 

It is further claimed that the receiver is not a party aggrieved br 
the order, and cannot therefore institute an appeal therefrom. We 
think he is a “party aggrieved,” within the meaning of section 
1294 of the Code. The principle involved seems to be decided in 
People v. Jones, 110 N. Y. 509, 18 N. E. 482. It also appears that. 
upon the presentation to him of the writ, the respondent prompt- 
ly paid to the relator the amount claimed by him. Under the provi- 
sions of Code, § 1323, we are authorized to order restitution of 
that amount. And, inasmuch as we conclude the relator is not 
lawfully entitled to it, we have but one duty to perform in that 
regard. Manifestly, we must direct its restitution to the villave 
treasurer. The order appealed from is reversed, with costs and 
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disbursements, and an order must be entered directing the relator 
to refund to the receiver of taxes of the village of Saratoga Springs 
the amount paid by him in obedience to the writ issued therefor. 


Order reversed, with $10 costs, and restitution ordered. AJl con- 
cur. 


(92 Hun, 9.) 
WILCOX et al. v. BREAD et al. 


(Supreme Court, General Term, Fourth Department. December, 1895.) 
DEED—BoUNDARIES— LAKES. 

A deed of “all that tract, * * * part of lot No. 4, * * * on which 
the said B. now lives,” beginning at a point on a river; thence up the 
river, etc., through various courses; then north a certain distance “to 
Fish Lake [a nonnavigable lake]; thence along the said lake” to the north 
line of the said lake; thence alung the same courses, etc., to the place of 
beginning; ‘“‘containing one hundred acres, being the number of acres 
hereby intended to be conveyed,’—carries the title to the part of the lot 


under the lake, though this amounts to 40 acres, aud the land conveyed, 
exclusive of this, amounts to 103 acres. 


Appeal from circuit court, Oswego county. 
Action by Almon T. Wilcox and another against Edward Bread and 


another. From a judgment of nonsuit after trial, plaintiffs appeal. 
Affirmed. 


O. M. Reilly, for the appellants. 
Piper & Rice, for the respondcuts. 


PARKER, J. The plaintiffs seek to recover from the defendants 
for large quantities of ice taken by such defendants from Fish Lake, 
in the town of Granby, in Oswego county. They make this claim as 
owners of the land under that part of the lake from which the ice was 
taken, and they concede that if their title to that land fails they can- 
not maintain their action. They further concede that they have 
failed to establish such title in themselves, if the deed which George 
D. Wickham executed to Henry Bakeman, December 4, 1818, included 
Within its description the land in question. The lands so described 
lie upon the easterly side of Fish Lake, and the question arises 
over the effect to be given to the language describing their western 
boundary, when read in connection with another statement in the 
same description as to the number of acres intended to be conveyed. 
The description is substantially as follows: 

“All that tract, piece, or parcel of land situate in the said town of Granby, 
formerly Lysander, and part of lot No. 4 in the said town, on which the suid 
Bakeman now lives. Beginning an the Oswego river, at the southeast corner 
of the fifty acres sold fur the defraying the expenses of the surveying the 
said lot; from thence up said river,” etc.. through various courses, and then 
proceeding as follows: “From thence north, 83 degrees west, forty chains 
and seventy-five links, to Fish Lake: thence along the said lake to the north 
line of the said lot No. 4: thence along the same, east, twenty-five chains,” 
etc., through several courses, etc., “to the place of beginning; containing one 
hundred acres, being the number of acres hereby intended to be conveyed,” 
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The defendants claim that, by this description, Bakeman took title 
to the center of the lake, or at least so far out into the lake as lot 
No. 4 extended; that the part of the lake from which they took the 
ice Was upon that part of lot No.4 which extended under the watets 
of the lake; and that they had acquired, through Bakeman’s title. 
the right to sotakeit. The plaintiffs claim that, by such description. 
Bakeman took only to the edge of the lake, and that so much of lut 
No. 4 as extended westerly, and out under the waters of the lake, re 
mained in Wickham, and that, through the will of Wickham, they 
have acquired his title thereto. The trial court held that, by such 
conveyance, Bakeman acquired title to the lands in question, and nen- 
suited the plaintitfs, and from the judgment entered thereon the plain- 
tiffs have taken this appeal. 

It seems to be settled in this state that a conveyance of land lying 
adjacent to such a lake as this, i. e. not navigable, which descrilks 
it as running “to the lake, and thence along the same” to some other 
monument or point designated, carries the title to the center of the 
lake. Gouverneur vy. Ice Co., léd4t N.Y. 355, 31 N. E. 865. The de- 
cision in that case must control this case, unless other expressious 
in the description indicate a contrary or a different intent. It ajr 
pears as an undisputed fact in the case that there are about 40 acres 
of lot No. 4, extending westerly under the waters of the lake; and the 
plaintiffs contend that it was not intended that the west line shouid 
be located so far out into the lake that it would include 140 acres in 
the description, because it is expressly stated at the end of such de 
scription that the intent is to convey 100 acres,—in other words, that 
the statement of the number of acres intended to be conveyed clearly 
dispels the idea that the west line was to be located any further west 
than the edge of the lake. But it is Just as explicitly stated that the 
lands conveyed are to extend up to the lake, and along the lake; and 
the plaintiffs’ counsel does not claim but that, under the description, 
the grantee acquired title clear up to the water's edge. It is a con. 
ceded fact in the case that there were upwards of 103 acres included 
within such description, and the statement that 100 acres Were in- 
tended was evidently not based upon any accurate survey made, and 
the adoption of the water's edge as the west line of the premises iu- 
tended to be conveved. The statement that 100 acres Were intended 
to be conveyed was evidently a mere estimate as to the number of 
acres which the grantee was obtaining, and, more than likely, bad 
reference alone to the acres of land, and not to the amount of water. 
It seems that the grantee was living on the premises conveyed. — It 
is plain that he was to have all the land up to the water's edge, clea 
across the east end of the lake, and it is quite improbable that the con- 
veyance was intended to cut him off from the use of such water, and 
also cut off the grantor from any access to it at that end of the lake. 
We do not think that the statement of the number of acres intend d 
to be conveyed elearly manifests such an intent, or is sufficient to 
change the meaning naturally given to such language as the parties 
have chosen in describing their western boundary. It is true that, 
where courses and distances coincide with the quantity stared to 
gether, they will control monuments pamed in the deed. Such are 
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the cases cited by plaintiffs’ counsel. Higinbotham v. Stoddard, 72 
N. Y. 94. But in this case no such harmony is shown, and it is a 
familiar rule that quantity is seldom resorted to for the purpose of 
fixing a boundary, and is rarely, if ever, permitted to control monu- 
ments or courses and distances. 2 Am. & Eng. Enc. Law, 499, 508. 
The lake was evidently taken as the westerly boundary of the land 
conveyed. It is so expressly stated in the conveyance, and such state- 
ment must be given that significance which,in the absence of aclearly- 
expressed intent to the contrary, the rule in this state gives it. The 
presumption is that the intent was to pass the title to the center of 
the lake, and nothing in the terms of the grant, or arising by necessary 
implication, has overcome it. Mott v. Mott, 68 N. Y. 246; In re 
Ladue, 118 N. Y. 219, 28 N. E. 465. Nor do we find in the case any 
conflict of evidence concerning any fact bearing upon the question 
of intent that made it a question for the jury. We conclude that, by 
the conveyance in question, Bakeman acquired title to the Jands upon 
which the alleged trespass by defendants was committed. The plain- 
tiffs, therefore, had neither possession of nor title to such lands, and 
cannot maintain this action. The nonsuit was right, and the judg- 
ment entered should be affirmed, with costs. 
Judgment affirmed, with custs. All concur. 


(92 Hun, bt.) 


PEOPLE ex rel. DELAWARE, L. & W. R. CO. v. COUNTY COURT OF 
ONONDAGA COUNTY. 


(Supreme Court, General Term, Fourth Department. December, 1895.) 


PROCEEDINGS TO OPEN HiGuwaY—CERTIORARI—PARTIES. 

Under Code Civ. Proce. § 2137, providing that ‘a person specially and 
beneticially interested in upholding the determination to be reviewed” on 
certiorari may be admitted as a party defendant to the certiorari pro- 
ceedings, ene who made application for laying out a highway, and on 
whose application the decision of commissioners in favor of laying it out ig 
confirmed, is properly admitted as a defendant on certiorari to review the 
proceedings relative to the highway; but the highway conmissioner, 
whose duty it is, when it shall be finally determined that the highway 
Shall be laid out, to curry out such determination, should not be admitted 
as a defendant. 


Appeal from special term, Onondaga county. 

Certiorari on the relation of the Delaware, Lackawanna & West- 
ern Railroad Company to the county court of Onondaga county to 
review proceedings to lav out a highway. From an order direct- 
ing that William A. Gere, the petitioner for the highway proceed- 
ings, and Grant M. Armstrong. commissioner of highways of the 
town of Geddes, be made parties defendant to the proceedings on 
certiorari, relator appeals. Reversed in part. 


Jenney, Jenney & Stolz and Benjamin Stolz, for appellant. 
Gill, Stillwell & White, for respondent. 


870 NEW YORK SUPPLEMENT, Vol. 37. (sup. Ct. 


PARKER, J. William A. Gere made application to the county 
court of Onondaga county, under the provisions of section 83 of 
the highway law (chapter 568, Laws 1890), for the appointment of 
commissioners to ascertain and determine the necessity of a high- 
way which he proposed to have laid out across the lands of this 
relator. The court appointed commissioners, and they filed a de i 
cision in favor of laying out such highway. Thereupon Gere, “as | 
a party interested in the proceeding,” under the provisions of sec- 
tion 89 of such law, applied to such court to confirm this decision. 
The court confirmed the decision, and the relator thereupon ob- 

‘tained a certiorari to review the proceedings so had. It was di- 
rected to the county court, and that tribunal is the only party de 
fendant which appears on the record. Gere, and Armstrong, who 
was the commissioner of highways of the town in which the high- 
way is situated, moved at special term to be brought in as parties 
to the proceedings on the certiorari, and an order was granted to 
that effect. From such order the relator appeals to this court. 

Manifestly, it was not the duty of the county court, upon the 
return of the certiorari, to appear and defend its proceedings 
(People v. Lawrence, 107 N. Y. 607, 15 N. E. 187), and manifestly it 
is but just that whoever is interested in upholding such proceed- 
ings should have an opportunity of being heard in answer to such 
writ. The provisions of section 2137 of the Code of Civil Proce 
dure were designed to meet just such a case as this. It provides 
that in the discretion of the court “a person specially and beneti- 
cially interested in upholding the determination to be reviewed” 
may be admitted as a party defendant. We have no hesitation in 
holding that a person upon whose motion and in whose favor an 
order of the court has been granted is “specially and beneficially in- 
terested” in upholding it within the meaning of that section, and 

® judicial discretion is well exercised in giving him an opportunity 
to do so. Although not deciding the precise question here pre- 
sented, the case of People v. Jones, 110 N. Y. 509, 512, 18 N. E. 422. 
may be cited as approving these views. The question whether the 
highway commissioner should have been admitted as a party de 
fendant is not so easily determined. When it shall be finally deter- 
mined that the highway shall be laid out, it is, by section 98 of the 
highway law (chapter 568, Laws 1890), made the duty of the com- 
missioner of highways to carry out such determination, and there 
after he has general charge of the same. But until such determi- 
nation is finally made he has no part or duty in the proceedings 
Evidently the town is interested in them. It has to pay the dam- 
aves assessed for opening the highway, and all the cost and ex- 
penses of the proceedings; but the commissioner seems to have no 
more interest than any other taxpayer. People v. Board of Sup'rs 
of Warren Co., 82 Hun, 298, 31 N. Y. Supp. 248. It fs true that 
under section 15 of the highway law he may bring an action “in the 
name of the town * * *- to sustain the rights of the public in 
and to any highway in the town.” and it may be that by virtue of 
such power he is the proper officer to apply to to bring in the town 
as a defendant in these proceedings; but, whether that be so or 
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not, certainly beyond that he does not in any way represent the 
town, and has no authority for taking its place as a defendant in 
such proceedings. 

It is suggested by the appellant’s counsel that, if we think the 
town is entitled to notice, we now make an order bringing it in as 
a party defendant in the proceedings. That can be done, under the 
provisions of section 2137, supra, only by the court before which 
the certiorari is brought to a hearing. It cannot be done upon this 
appeal. We conclude that the petitioner, Gere, was correctly made 
a defendant in the proceedings, but that the commissioner, Arm- 
strong, had no such interest as warranted his being made a party. 
All concur. - 

So much of the order appealed from as makes Commissioner 
Armstrong a party defendant in the proceedings is reversed. In 
all other respects it is affirmed. No costs are allowed to either 


party, 





DRIGGS vy. DEAN et al. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


WAREROUSEMEN — TRANSFEREE OF WAREHOUSE RECEIPTS — LIABILITY FOR 

STORAGE. 

In an action for storage against transferees of warehouse receipts, it ap- 
peared that such receipts showed on their face what the storage would be, 
and that defendants claimed to be the owners of the goods, and, as such, 
demanded damages of plaintif? because of improper storage. Held, that 
defendants were liable for stornge which accrued before as well as atter 
the transfer of the receipts. Ingraham, J., dissenting. 

Appeal from circuit court. New York county. 

Action by Marshall S. Driggs against Robert J. Dean and an- 
other. There was a verdict for defendants, and from an order 
. granting a motion made on the minutes to vacate the same, and 
direct a new trial, defendants appeal. Affirmed. | 

Argued before VAN BRUNT, P. J., and WILLIAMS, O'BRIEN, 
and INGRAHAM, JJ. 


L. E. Warren, for appellants. 
John Berry, for respondent. 


VAN BRUNT, P. J. The plaintiff in this action sues to recover 
for the storage of a large number of barrels of cement. The an- 
8wer was a general denial; and upon the trial the case was sub- 
mitted to the jury, and the jury rendered a verdict in favor of the 
defendants, and the court thereupon, on the plaintiff's motion, di- 
rected a new trial. There is no dispute as to the facts, and the 
only question is whether, upon the facts, any liability of the defend- 
ants for this storage was established. In March, 1885, the plain- 
tiff was a public warehouseman, doing business in the city of New 
York. On the 28th of said month, one Von Angern, the owner of 
a large number of barrels of cement, placed the same in plaintitf’s 
warehouse upon storage, agrecing to pay at the rate of four cents 
a barrel per month, and taking two warehouse receipts therefor. 
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On these receipts were indorsed conditions upon which the goods 
were held on storage, in accordance with the provisions of chapter 
326 of the Laws of 1858 that the receipts might be transferred by 
indorsement thereof, and that the person to whom they were so 
transferred should be deemed and taken to be the owner of the 
goods therein specified, so far as to give validity to any pledge or 
transfer made or created. In July, 1885, Von Angern made his 
promissory note for $3,500, payable to the Chemical National Bank, 
three months after date, and pledged to said bank, as security for 
the payment of said note, the said two warehouse receipts. Upon 
this note the defendants indorsed their guaranty of payment upon 
transfer to them of said note, and of the right and title of said 
bank in and to the collateral securities specified or referred to 
therein, if requested at the time of such payment. Von Angern 
failed to pay the note at maturity, and the bank called upon the 
defendants to pay it, which they did, and the bank transferred and 
delivered to them the note and the warehouse receipts, with the 
indorsement thereon. Subsequently, and in October, 1885, the said 
warehouse receipts were presented to the plaintiff by one of the 
defendants, named Wills, he at the time making the remark, “Well, 
I suppose we're stuck,” and stating that he wished to examine the 
goods, which he did. At this time the plaintiff's bookkeeper asked 
the defendant Wills whether he should make out bills for the ac- 
crued storage, to which Wills replied: “Yes, vou had better.” The 
bills were accordingly made out, and given to Wills by the plain- 
tiffs bookkeeper, Wills swearing that they were made out to Von 
Angern. Subsequent to this time, the defendants offered to sell 
the goods, and the plaintiff, under their authority, allowed the 
same to be examined. On the 16th of January, 1886, the defend- 
ants sued the plaintiff upon the allegation that the merchandise 
represented by the warehouse receipts issued by him to Von <An- 
gern, of which they had become the owners by reason of the trans- 
actions above stated, were not barrels of cement, as described in 
said warehouse receipts, and were not of materials that could be 
used as cement, and further alleging, on information and _ belief. 
that Driggs had so carelessly and negligently cared for and stored 
the merchandise covered by said receipts as to cause the same to 
be worthless and without intrinsic value; and that the defend- 
ants, by reason of such carelessness, had suffered damage to the 
amount of $3,500, with interest. The plaintiff in this suit (the de 
fendant in the action last above mentioned) answered, and, after 
various vicissitudes, it was finally determined that the defendants 
in this action had no cause of action against the plaintiff by reason 
of the matters set forth in their said complaint. The merchandise 
covered by the receipts having remained on storage during all this 
time, and storage having accumulated thereon, this action was 
brought against the defendants as owners to recover the amount of 
such storage. Upon the first trial of the action, the complaint was 
dismissed at the close of the plaintiff's case. This was reversed 
by the general term (34 N. Y. Supp. 342), and upon the retrial the 
jury rendered a verdict in favor of the defendants, which was set 
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aside by the trial judge upon motion, and from the order thereupon 
entered this appeal is taken. 

It was claimed upon the argument of this case that there were 
some misapprehensions of fact by the general term, and that differ- 
ences exist between the case as now presented and as it was pre- 
sented to the general term. We do not see, upon an examination 
of the evidence, that there was any mistake or misapprehension 
upon the part of the general term in regard to the facts of the case. 
The evidence discloses that the defendants were insisting upon 
their rights as the owners of this merchandise. They knew that it 
had been stored; and I think we may take judicial notice of the 
fact that the storage business is not conducted for pleasure, but 
for profit. It appeared upon their muniments of title that a cer- 
tain rate of storage was to be paid upon these goods; and they 
knew that the warehousenian would be entitled to look to somebody 
for the payment of these storage charges. The defendants held the 
receipts, claimed to be the owners of the goods, demanded dam- 
ages against the plaintiff, upon the ground that they were the own- 
ers of the goods, and the plaintiff was bound to hold the goods sub- 
ject to the presentation of the warehouse receipts of which the 
defendants were the owners. It appeared upon the face of these 
receipts what the storage would be; and if the defendants suc- 
ceeded to the rights of Von Angern, as owner of the goods, it is 
difficult to see why thev did not also succeed to his obligations to 
pay the storage called for by these receipts, from the time they 
became owners thereof. It is a familiar principle in respect to 
landlords and tenants that, where a lease is assigned, the assignee 
is liable to the landlord for the rent prescribed in the lease as long 
as he remains the assignee and holder of the lease. He may ter- 
minate that obligation by assigning the lease, even to an insolvent 
person. Smith, Land]. & Ten. 294. So, in the case at bar, the de- 
fendants became the owners of these warchouse receipts, upon the 
face of which was a promise to pay storage at a certain rate; and 
as long as they held these receipts, and claimed the ownership 
thereof. and of the: merchandise therein represented, I am unable 
fo see why they were not under an obligation to pay the storage 
incurred under the contract entered into by their assignor. These 
goods were being held by the plaintiff for the benefit of the de- 
fendants; and if there was no express contract, he keeping them 
there on storage, virtually at the defendants’ request, because 
they held the warehouse receipts and had a right to demand the 
possession of the goods, an implied contract to pay the storage 
would, under such circumstances, necessarily arise. It was not 
disputed that the rate of storage charged was reasonable; and 
it would seem therefore, certainly for the time in which these 
goods were stored and the defendants were the owners of the 
same, that the plaintiff would have the right to look to them for 
compensation for the service which he was rendering to them. 

The order appealed from should be affirmed, with costs. 


WILLIAMS and O'BRIEN, JJ., concur. 
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INGRAHAM, J. (dissenting). When this case was first tried, the 
complaint was dismissed, upon the plaintiff's evidence. Upon appeal 
to the general term, the judgment entered upon such dismissal was 
reversed. It was held that the transfer of the warehouse receipts 
by indorsements and delivery vested in these defendants the legal 
title and right of possession. This proposition of law having been 
established on the appeal, it must be taken to be the law of this case. 
The court also held that, upon the evidence then before the court, 
the defendants had taken possession of the merchandise pledged on 
October 24, 1885, at which time they requested that the bills for past 
storage should be made out; that a contract for subsequent storage 
was thereby implied; and it was therefore, held that it was error to 
dismiss the complaint. See 87 Hun, 325, 34 N. Y. Supp. 342. Upon 
the new trial there ordered, the defendants introduced evidence ma- 
terially contradicting that upon which the court had decided the ap 
peal, and the court, upon the whole evidence, submitted the question 
to the jury as to whether or not the defendants did take possession 
of these goods. The court, in its charge, told the jury that, in tak- 
ing up the notes and paying the amount thereof, the defendants took 
this collateral security, and they became possessed of these warehouse 
receipts, the possession of which would vest in them, if they chose so 
to regard it, the title of the property, and that thereupon they would 
have the right to demand from Driggs, the warehouseman, the actual 
possession of the property; that: 

“If Dean & Co. stopped there, and never put themselves in privity in any 
way with Driggs, if they never went to Driggs and demanded possession ef 
the goods, or did anything with them to indicate the exercise of any owner- 
ship or control of that property, then Driggs could not hold Dean & Co. for 
any storage accruing after the 24th day of October. Something must have 
been done on the part of Dean & Co. to indicate that they would take pos- 
session of the goods, that they would control them. that they would hold 
them, that they would exercise the right which they were entitled to, because 
up to that time there was no privity existing between them. * * * Now, if 
they did that, if they exercised those acts of ownership, if they did anything 
which induced Driggs to continue the storage of those barrels on the account 
of Dean & Co., then Dean & Co. would become peeponenre for that storage 
for as long as the article remained there.” 


And then, after calling the attention of the jury to the facts as 
testified to by the witnesses for the respective parties, the court said: 


“There is no express promise proven in this case on the part of Dean & Co. 
to piy any storage, and the right ot recovery would depend on there being a 
contract to be implied from the facts that I have suggested, and from the 
situation that I have outlined; and if yeu find that Dean & Co. did take pos- 
session of those goods, did exercise acts of dominion over them as owners, did 
keep Driggs iu the position in which he claims to have stood, namely. that of 
retaining those goods in his storehouse during all these years, relying upen 
What was done by Dean & Co., then there would be a basis from whieh you 
could imply a contract; and, if you find the contrary. the defendants would be 
entitled to a verdict.” 


Counsel for the plaintiff then asked the court to charge the jury that 
the transfer of these warehouse receipts to Dean & Co., by indorse 
ment and delivery, vested in them the legal title and the right of pos- 
session; and that the court charged. The jury having found a ver 
dict for the defendants, the court was not justified in disturbing that 
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verdict if it was fairly sustained by the evidence, unless there was 
error in the rule of Jaw laid down by the court in submitting the ques- 
tion of fact to the jury. 

it appears from the evidence that one Von Angern stored with the 
plaintiff on March 28, 1885, certain barrels of what purported to be 
Portland cement,and on July 21,1885, made a promissory note, where- 
by he promised to pay to the Chemical National Bank $3,500, and de- 
posited with the bank, as collateral security, warehouse receipts is- 
sued by the plaintiff representing the 2,250 barrels of Portland cement 
deposited with them as aforesaid; and the defendants guarantied the 
payment of the note upon the transfer to them of the said note, and 
the right, title, and interest of the bank in and to the collateral se- 
curity specified or referred to therein. When the note became due, 
Von Angern had disappeared, wherenpon the defendants paid the 
face of the note to the bank, and received from it the note and the 
warchouse receipts deposited with the bank. After the defendants 
thus became possessed of the warehouse receipts, properly indorsed 
by Von Angern, one of the defendants sent a broker to examine these 
goods, and he himself examined them. They also made an offer to 
sell them, and gave an order to proposed purchasers to examine the 
yoods in the plaintiffs warehouse. At the time of the defendant's 
visit to examine the goods, he told the plaintiff that he could not find 
Von Angern; that defendants held the warehouse receipts represent- 
ing that amount of cement, and asked to see it; and he then examined 
the cement. He told the plaintiff that he held the receipts as col- 
lateral security for a loan. The plaintiff then gave him bills made 
out to Von Angern for the storage due up to that time. The defeud- 
ant did not ask for the bills, but they were handed to him by the plain- 
tif. It also appeared that in January, 1886, the detendants com- 
inenced an action against the plaintiff, in which they alleged the de- 
livery of the two warehouse receipts by the defendant to Von An- 
gern, calling for 2,463 barrels of Portland cement; the loan by the 
Chemical National Bank to Von Angern, with deposit of warehouse 
receipts as security; and the guaranty of that loan by the plaintiff, 
and the payment thereof, and the receipt by the plaintiff of such ware- 
house receipts from the Chemical Bank, with notice thereof to Driggs, 
and an examination of the goods held by Driggs; that the goods so 
held by Driggs were not Portland cement; that the defendant did 
carelessly and negligently care for and store the said merchandise 
covered by the said warehouse receipts in such manner, and by his 
fault, as to have caused the same to be worthless, and thereby caused 
the plaintiff to suffer loss and damage to a sum equal to the $3,500, 
with interest. That action was ultimately determined in favor of 
Driggs, and against these defendants. This is a statement of the 
facts as testified to by the defendants; and, the jury having found for 
the defendants, we must assume them to have been established. 

The plaintiff seeks to sustain the order of the court setting aside the 
verdict, on the ground that, assuming these facts to be true, the plain- 
tiff was entitled to the direction of a verdict in his favor, and that is 
the question argued and which we have to determine. The decision 
of the court on the former appeal to the general term that the de- 
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fendants took possession of the goods on October 24, 1885, having or- 
dered bills to be made out for past storage, seems to have been based 
upon the existence of that fact. It now anpears that the defendants 
did not order the bills to be made out, but simply received the bill to 
Von Angern for the storage up to that time. It was necessary that 
the defendants should know how much was due in order to determine 
whether they would take possession. The question, then, presented 
to us, Which we must determine, is whether or not the finding of tue 
jury that the defendants did not take possession of the goods was 
without evidence to support it, and whether the failure of the defend- 
ants to take possession was fatal to the plaintiff's right of recovery. 

As before stated, the court, on the trial, stated that the right 
to recover must depend upon a contract, express or implied, and 
that, unless the jury find that the defendants did take pousses- 
sion of the goods, no contract could be implied. I do not under- 
stand that the respondent disputes the proposition that there 
must be a contract between the plaintiff and the defendants where 
by the defendants agree to pay this storage, either express gr 
implied. But it is claimed here that, upon the evidence most 
favorable to the defendants, the defendants did assume the con- 
structive possession, and did assert their right to the actual pos- 
session, and thus assumed ownership on the 24th of October, and 
that therefrom the law will imply an agreement to pay the stor- 
age. I do not consider it very material to determine just what 
title vested in the defendants upon the transfer to them of the 
warehouse receipts. It is conceded that the title to the goods 
represented by the warehouse receipts passed to them by the pay- 
ment of the loan made by the bank, and the delivery of the ware 
house receipts, and that they had a right to the possession of the 
goods, a right to sell them, and apply the proceeds to the pay- 
ment of the amount that they had paid to the bank. And I think 
it clear that, had the defendants actually taken such possession, 
exercised any visible acts of ownership over them, such as hav- 
ing them transferred to their own name, surrendering the re- 
ceipts, and taking out new ones, or any other act that indicated 
an intention of assuming the actual possession and legal title to 
which they were entitled, such an act would be, in substance, a 
redepositing of the goods with the warehouseman, and upon that 
a contract would be implied to pay the storage charges. But it 
seenis to me equally clear. that the mere fact of the vesting of 
the title in the defendants, as security for the repayment of a 
loan of money, or the vesting of the right to take possession in the 
defendants, without some act of theirs which brought them into 
actual contractual relationship with the plaintiff, would not im- 
ply an agreement to pay the charges. It is the actual possession. 
as distinguished from the right of possession or legal title. from 
which the inference of a contract arises. Prior to the time the 
defendants did actually take possession of the goods, their rights 
were fixed by the factor’s act (Laws 1858, ¢. 326, § 6), which pro- 
vides that such warehouse receipts may be transferred by in- 
dorsement thereof, “and any person to whom the same may be 
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so transferred shall be deemed and taken to be the owner of the 
goods and merchandise therein specified, so far as to give validity 
to any pledge, lien or transfer made or created by such person 
or persons.” Thus, the defendants were the owners so far as to 
enable them to sell and transfer a good title to this cement. They, 
however, made no sale of jt, and it seems to me clear that their 
liability must depend upon the fact whether or not they did take 
such actual possession of the goods as to create a contractual re- 
lation between themselves and Driggs. Did they take such 
possession? [ think it clear that, assuming the facts sworn to 
by the defendants are true, no such possession was ever taken. 
Under the statute, as before stated, they had the right to sell 
the goods without taking possession. They were deemed and 
taken to be the owners of the cement so far as it gave validity 
to any transfer made by them. <And for that purpose, and with- 
out taking the actual possession, they had a right to examine 
the cement, and to send persons to whom they offered it for sale 
to examine it. There is nothing in this attempt to sell to estab- 
lish conclusively that they were in possession, as, under the 
statute, they had a right to make such a sale without taking pos 
session. Assuming that thev had, the day after they received 
these warehouse receipts, sold this cement to one of the persons 
whom they had sent to examine it, and transferred to him the 
warehouse receipts, could it be said that these defendants would 
have continued liable for the storage during the time that such 
vendee had allowed it to continue? IT think clearly not. Was the 
Chemical Bank liable to this plaintiff for the storage of this ce- 
ment? It had taken these warehouse receipts as collateral se- 
eurity, had transferred them to the defendants, had exercised the 
same acts of ownership over the cement as did the defendants, 
with the exception of the examination that the defendants made 
of it, and the fact that they sent persons to whom they had of- 
fered the cement for sale to examine it. But as they had a right 
fo sell under the statute and give a good title, and as thev had a 
right themselves to examine the cement, to ascertain whether or 
not it was there, I do not think that either of those acts was 
sufficient to establish conclusively the fact of possession. The 
plaintiff was at all times protected. He could at any time have 
called upon those interested in the cement to pay the charges, or 
have sold the cement in default of such payment; and there is 
nothing to show that he was justified in any way in relying upon 
the responsibility of the defendants for the charges, or that the 
defendants did anv act to justify him in assuming that they would 
be responsible. The action brought by the defendants against 
the plaintiff on the warehouse receipts was an express disaftirm- 
ance of their having taken possession of the cement. The found- 
ation of that action was a representation that the plaintiff had 
made in his warehouse receipts that he had received Portland 
cement, and that the defendants, relying upon the said ware- 
house receipts, guarantied the payment of the note to the Chem- 
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ical Bank, and were thus compelled to pay the sume; that they 
had demanded an inspection of the cement covered by the re 
ceipts, but that the cement stated by the plaintiff at the time 
of the examination and inspection to be the goods covered by 
said receipts was not Portland cement, and was worth less than 
the amount that the plaintiff claimed as storage for the cement, 
which was a lien upon the cement, and therefore defendants suf- 
fered damage to the amount that they had been compelled to 
pay to the bank. This was, if anything, a disaffirmance of the 
right to the possession of the cement, and an allegation that such 
right would be valueless, as the defendants claimed a lien upon 
it for storage in excess of its value. 

I think it clear, therefore, that a question was presented for the 
jury to determine whether or not the defendants did take actual 
possession of the cement on the 24th of October, 1885, or subse 
quent thereto, by which an implied contract to pay would be in- 
ferred; and that, the jury having found that no such possession 
was taken, no contract could be inferred, and the defendants were 
not liable. As before stated, the respondent does not claim that 
such a contract could be implied in the absence of some act of 
the defendants by which they could take possession of the cement. 

It has been suggested that there is an analogy between this case 
and the case of an assignee of a lease where such assignee becomes 
liable for rent; but such liability only exists where the assignee 
of the lease has entered into possession of the demised premises, 
and it exists only so long as he continues in such actual posses- 
sion, receiving the rents and profits thereof. See Damainville v. 
Mann, 32 N. Y. 206, where, upon a review of all the cases, it was 
held that possession of the demised premises is necessary before 
an obligation to pay the rent or any part of it arises. And, to 
show how material the possession of the demised premises is, 
in that case it was held that the assignee of an undivided inter- 
est of the lessee, who was in possession of the premises, and re 
ceived all of the rents and profits, was liable for the whole rent. 
and the lessee of the other portion, who received no part of the 
rents, was not liable for any of the rent, the court saving: 

“While the assignee in possession has all that is useful or beneficial issuing 


out of the lands, he should, upon the most obvious principles of justice, be re 
quired to pay the rent reserved as the condition of his enjoyment.” 


And it has been expressly held that a mortgagee of a lease, 
although in possession, is not liable for the rent reserved by the 
lease. : 

I think the jury were justified from the evidence in finding that 
the defendants did not take possession of the property, and did 
not exercise any acts of ownership over it, and that. upon those 
facts being found, no contract, express or implied, existed whereby 
the defendants were individually bound to pay the storage: and, 
upon the verdict of the jury, the defendants were entitled to judg- 
ment, and therefore the order granting a new trial should be re- 
versed, with costs. 
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(15 Mise. Rep. 350.) 
TOUCEY vy. SCHELL et al. 


(Supreme Court, Special Term, New York County. December, 1895.) 


1, BoNp—ACTION—PARTIES. 

A separate action may be maintained against each of the sureties on a 
several bond on his separate liability witbout joining the other sureties 
as defendants. ; 

SaME—CON8TRUCTION— LIABILITY OF SURETIFS. 

Under a several bond, binding the principal {in the penal sum of $170,000, 
and the sureties severally in penal sums aggregating $170,000, the bond 
Leing conditioned that the principal should pay over all money which 
came Into his hands as trustee, recovery against a surety is not limited to 
a proportional amount of the principal of the trust fund, or of the trustee's 
default, but to the penal sum for which he binds himself, 

3. SAME—CONTRIBUTION. 

Under a bond binding the sureties severally in penal sums aggregating 
that for which the principal is liable, a surety has a right of action against 
the others for contribution. 

SaME—EQvuITABLE DEFENSE. 

The executors of a surety on a trustee’s bond may set up as an equi- 
table defense to an action thereon payments made by him to the beneficiary 
after she and the surety knew of the trustee’s default, and made and re- 
ceived in discharge pro tanto of the surety’s liability. 


go 


~ 


Action by Donald B. Toucey, trustee, against Edward H. Schell 
and others, executors of Edward Schell, deceased, on a bond. 


QO. P. Buel, for plaintiff. 
Evarts, Choate & Beaman (Joseph H. Choate and William V. 
Rowe, of counsel), for defendants. 


LAWRENCE, J. The testator, in his lifetime, together with 
John A. Foley, Daniel B. Alien, Arthur M. Foley, and Elizabeth 
Foley, executed a several bond, by which he and the other per- 
sons became severally bound to Louise P. W. Foley (wife of John 
A. Foley), Charles E. Heartt, and Harold Heartt, infant children 
of said Louise P. W. Foley, and unto whomsoever else it may 
concern, the said John A. Foley in the penal sum of $170,000, the 
said Daniel P. Allen in the penal sum of $100,000, the said Ed- 
ward Schell] in the penal sum of $30,000, and the said Arthur M. 
Foley in the penal sum of $10,000, and the said Elizabeth Foley 
in the sum of 830,000. The bond is dated May 29, 1880, and re- 
cites that the said John A. Foley is about to be appointed trustee 
to execute the unexecuted trusts created by the will of Charles 
S. Heartt, deceased. The condition of the bond is that the said 
John A. Foley shall in all respects faithfully execute said trust, 
and shall duly and faithfully care for and pay over all sums of 
money and securities which may come to bis hands as such trustee, 
and shall duly account for and with respect to said trust and all 
said sums of money and securities whenever thereunto duly re. 
quired. It is stated that at the time of the execution of this bond 
the value of the trust estate was about $85,000, and it will be 
observed that the penalty of the bond was exactly in double that 
amount. John A. Foley accepted the trust, and was thereafter 
found to have converted the whole of the principal of the trust 
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estate to his own use prior to the Ist day of January, 1884, the 
principal then amounting to the sum of $86,063, Bel Se with the 
income of said trust estate, amounting to $32.2 73.62; making a 
total defaleation of $118,336.62. He was thereupon, by order of 
this court dated April 2, 1894, removed, and the plaintiff was sub- 
stituted as the trustee in his place and stead. The action is 
brought by the plaintiff, as such trustee, to recover from the ex- 
ecutors of the will of Edward Schell the full amount of the penal 
sum of $30,000, with interest thereon from the commencement of 
this action. 

The defendants, in their answer, allege that Daniel B. Allen and 
Arthur M. Foley and the legal representatives of Elizabeth Foley, 
who is now deceased, who were the cosureties with Mr. Schell, 
should have been made parties defendant in this action. They 
further allege, as a separate and distinct defense, that when the 
said John A. Foley became trustee of said trust the capital of the 
trust estate amounted to about $85,000, but did not exceed that 
sum, and that it was understood and agreed by and between said 
Louise P. W. Foley and said John A. Foley and the sureties upon 
said bond that the said Daniel B. Allen, Edward Schell, Arthur 
M. Foley, and Elizabeth Foley should become sureties to the 
beneficiaries of the trust to the amount of the capital of the trust 
estate, and should be severally bound as follows: The said Daniel 
B. Allen in the sum of $50,000, the said Arthur M. Foley in the 
sum of $5,000, the said Elizabeth Foley in the sum of $15,000, 
and the said Edward Schell in the sum of $45,000, amounting in 
the aggregate to the value of said trust estate, or $59, 000; that, 
as was the custom in such cases, said bond was drawn in the penal 
sum of double the amount to be secured by said sureties, respec 
tively, and that the said Edward Schell, deceased, was thus made 
liable under said bond in the penal sum of $30,000, to secure that 
portion of the capital of said trust estate for which he had become 
surety, to wit, 1°/s5 of said capital of said trust estate, or $15,0W0; 
and that the iimit of the Hability of Edward Schell, deceased, and 
of these defendants, upon said bond, is that proportion of the total 
liability of all the sureties on said bond, not to exceed in anv 
event the said penal sum of $30,000; and that the actual liability 
of said Edward Schell, deceased, and of these defendants, if any. 
is now much less than said sum of $30,000. The defendants alse 
set up as a separate and distinct defense, and by way of counter- 
claim, that after it had become known to Louise P. W. Foley, the 
beneficiary of the trust mentioned in the complaint, and the said 
Edward Schell, deceased, that said John A. Foley had disposed of 
said trust property, whereby a liability upon said bond had been 
incurred, suid Edward Schell, deceased, in his lifetime, at the re 
quest of the said Louise P. W. Foley, paid over to her semiannually 
for several years the sum of $750, it being the understanding be 
tween them that such payments were made and received in dis- 
charge and satisfaction, so far as they went, of any liability of 
said Edward Schell, deceased, upon said bond; that said payments 
amount in the aggregate to the sum of $7,496.15, which sum was 
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received and applied by Louise P. W. Foley in lieu of so much of 
the net income of the trust estate secured to her under said trust. 

{ think that the point that the other sureties are not made par- 
ties defendant cannot be sustained. The objection that there is 
a defect of parties plaintiff or defendant, where it appears upon 
the face of the complaint, as in this case (if such defect exists), 
must, under section 488 of the Code of Civil Procedure, be taken 
by demurrer. Besides, as the bond is several, and not joint, or 
joint and several, I think that a separate action can be maintained 
against each surety on his separate liability, without joining the 
other sureties as parties defendant. See Code Civ. Proc. § 454; 
1 Rum. Prac. 123; Field v. Van Cott, 5 Daly, 308. 

As to the second defense, to wit, that the defendant’s testator and 
the other sureties, under an agreement between them and Mr. 
and Mrs. Foley, were to become sureties to the beneficiary to the 
extent only of one-half of the expressed penalties in the bond, it 
is to be observed that on the trial no evidence was offered to prove 


any such agreement. A resort must be had to the bond for the 


purpose of ascertaining whether, upon a fair interpretation and 
construction thereof, such an agreement. can be implied. A _ pe- 
rusal of the bond satisfies me that no such implication can arise. 
The sureties did not limit their liability to the principal of the 
estate, nor to the sum of $85,000, but each surety limited his lia- 
bility to the obligees of the bond to the sum therein stated, and in 


the case of the defendant's testator to the sum of $30,000. “A 


penalty,” in the language of Chief Justice Marshall, in Tayloe v. 
Sandiford, 7 Wheat. 17, “is to cover the damages which the party 
in whose favor the stipulation is made may have sustained from 
the breach of contract by the opposite party.” In case, there 
fore, the aggregate default or damage equals or exceeds the pen- 
alty fixed in the bond, the obligor is liable in the amount of the 
penalty expressed in the bond. 

The argument which is advanced by the defendants’ counsel, 
that under the peculiar phraseology of this bond the defendants 
would not have a right of action against the other sureties on the 
bond for contribution, I do not think is sound. See the leading 
case of Deering vy. Earl of Winchelsea, 2 Bos. & P. 270, which holds 
that if A., B., and C. become bound as sureties for D. in three sep- 
arate bonds, and any one of them be compelled to pay the whole 
debt of the principal, the two athers are compellable to contribute 
im proportion to the penalties of their respective bonds. In that 
case there were three several bonds, each in the penalty of £4,000. 
The principal became indebted to the crown, and there was a de- 
ficiency after his estate had been applied to the liquidation of the 
debt. The whole of this deficiency was collected from the plaintiff, 
who sued the sureties upon the other two bonds, asking contri- 
bution, and the court held that the sureties in the other bonds 
were liable to him. See, also, the same case in 1 White & T. Lead. 
Cas. Eq. 115, 120, and cases cited in note. Armitage v. Pulver, 
37 N.Y. 494, also holds that where there are several distinct bonds, 
with several and distinct penalties, contribution between the sure- 
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ties is in proportion to the penalties of their respective bonds 
I am, however, of the opinion that under the third defense in 
the defendants’ answer they are entitled to be credited upon the 
express liability of $30,000 with the sum of $7,496.15, the amount 
paid by Mr. Schell to Mrs. Foley, the existing beneficiary of the 
trust. The liability of*-Mr. Schell was limited by the express terms 
of the bond to $30,000, and under the provision of the Code of 
Civil Procedure his representatives are entitled to set up that 
payment as an equitable defense to this action. 

The order made by this court upon the removal of Foley as trus- 
tee, respecting the division of the moneys which may come into the 
hands of the substituted trustee as between Mrs. Foley and her 
children, cannot affect the parties to this action, for the reason 
that they were not parties to and were not heard in that proceed- 
ing. 

To recapitulate, I am of the opinion that under the terms of the 
bond Mr. Schell’s representatives are liable in the sum of $30,000. 
and from that sum must be deducted the sum of $7,496.15, paid 
by him in his lifetime to Louise P. W. Foley, before the appoint- 
ment of the present plaintiff as trustee, leaving a balance of $22. 
503.85, upon which the plaintiffs are entitled to interest from the 
2d day of April, 1894, the date of the order removing the said 
Foley as trustee. 

Ordered accordingly. 


WELSH v. MURRAY et al. 
(Supreme Court, Appellate Division, First Department. March 6, 1896) 


1. NEGLIGENCE—EVIDENCE—REs Ipsa LOQUITUR. 

In an action for personal injuries, it appeared that defendant was buil:d- 
Ing a sewer in a street, and used in such work a movable derrick, with a 
boom. Plaintiff was employed by a street-railway company to keep its 
tracks clear, and, while attempting to move the boom from out of the war 
of an approaching car, was injured by the derrick falling. Held, that the 
mere fact that the derrick fell is not sufficient, under the doctrine of res 
ipsa loquitur, to show that defendant was nezligent, so as to render him 
liable. 


2. SAME—SUBSEQUENT EXAMINATION OF MACHINE. 
Testimony of a witness as to the condition of the wires of the derrick 
by which it was held up, when examined by him some time after the in- 
jury, and after its removal from the place in which it fell, is inadmissible. 


Action by William Welsh against John Murray and another. The 
complaint was dismissed, and exceptions by plaintiff ordered to be 
heard in the first instance at general term. Overruled, and judg- 
ment for defendants ordered. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 

L. J. Morrison, for plaintiff. 

Charles C. Nadal, for defendants. 


INGRAHAM, J. We do not think there is any evidence upon 
which the jury could have found that the defendants were negligent. 


ee 
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Plaintiff seems to have been employed by the Third Avenue Railroad 
Company to keep the track of the company clear, and, if a car was 
coming down, to watch and hold on to the boom of a derrick being 
used by the defendants, or one of them, in the construction of a sewer 
on Third avenue, and see that it did not catch a car and break it. 
This boom was used to take stuff out of the sewer, and come across 
and dump the stuff between the two tracks. This is the plaintiff's ° 
account of his employment. He was on this duty from November, 
1890, to June, 1891, when in some way he was injured. The follow- 
ing is his account of the injury: 

“On June 4tb, 1891, I remember I was hit on the head first, and then I can’t 


tell anything else. When I came to myself, I don’t know whether I was on 
the track or in the hospital.” 


On cross-examination he testified: 


“I was shoving the boom around when the derrick fell on me; was pushing 
it out of the way of the car that was coming down the grade. I was shoving 
the boom around, and it came down. I was handling the derrick when it 
came down. [am sure my shoving the boom did not help the rope to break. I 
shoved it many times before, and it never fell.” 


Greenwald, another witness, sworn for plaintiff, testified that on 
June 4, 1891, he went up to this place, and saw the mast of the derrick 
lying on the track, and Welsh was lying there injured. He said he 
did not know how it fell; was not there when it happened. This wit- 
ness further testified that he did not know much about the construc- 
tion of derricks, but that this derrick was held in place by four wire 
ropes; that the ropes that held the derrick up were lying down with 
the derrick; that, “when the derrick was lying down, the ropes were 
lying on the ground too.” The witness further testified that he had 
sent Welsh up to this place, and gave him instructions to look out for 
the work, but did not give him instructions to stand up close to the 
derrick. 

There was no contractual relation between the defendants and this 
plaintiff. The defendants were constructing a sewer under a con- 
tract made with the city of New York. and were thus rightfully in 
the street, the plaintiff being employed by the railroad company to 
see that the track was kept clear, and to warn an approaching car if 
the track was obstructed by the work; and, to entitle the plaintiff to 
recover in this action, it was necessary to allege and prove that the 
defendants were in some way negligent in some duty that they owed 
to the plaintiff. The plaintiff not being in the defendants’ employ, 
there was no duty to provide the plaintiff with proper tools and ap- 
pliances with which to do work that plaixtiff was employed tu do. 
The only evidence that we have that there was any negligence is that 
the plaintiff, while pushing the boom of the derrick, was struck by 
something, and that, after the injury, the derrick was down upon 
the street. We are not told what it was that struck the plaintiff, 
whether the plaintiff was injured in consequence of the boom’s falling 
or the derrick falling, or what it was that struck him, but the simple 
fact is that the plaintiff was struck by something, and that, after 
that, the derrick was down in the street. 
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We do not think that this is a case in which the maxim, “Res ipsa 
loquitur,” was applicable. That rule has been applied in cases where 
an express duty exists to maintain a structure in such a conditivn 
that persons lawfully using a public street or higuway shall not be in- 
jured. This is stated by the presiding justice in the case of Morris 
v. Strobel & Wilken Co.,°81 Hun, 3, 30 N. Y. Supp. 571, as follows: 

“The principle stated was that whenever it is a defendant's duty to use rea- 
sonable care to keep a bridge or other structure or premises in a proper con- 
dition as respects persons passing along the highway, and these are out of 
condition, and an accident happens, it is incumbent upon him to show that 
he used that reasonable cure and diligence which he was bound to use. and 
that the absence of that care may fairly be presumed from the fact that there 
was the defect from which the accident had arisen.” 


It is clear that this case does not come within this principle. The 
defendants here were using a derrick to construct a sewer under a 
contract with the city of New York. The plaintiff was not using the 
street as a highway, but was watching the very work that the defend- 
ants were engayved in doing. The derrick in question was not a per- 
manent structure erected upon or adjoining the street, but a struc- 
ture of a temporary nature; its use requiring that it should be cen- 
stantly removed, and applied in different positions as the work pro- 
gressed. And the fact that such an appliance, in some unexplained 
way, struck the plaintiff, is no evidence that there was any nevligence 
on the part of the defendants in placing the derrick, or using it as it 
was used. The mere fact that Murray had told the witness to shove 
the boom around, and to give a hand to help the man that was pulling 
the tack rope, does not change the relation between the plaintiff atid 
the defendants. It was at most a mere license to the plaintiff to 
assist the defendants’ men clearing the track; and it is not alleved 
that Murray told the plaintiff to shove this boom around at the time 
that he was injured. It seems that at the time a car was coming, 
and the plaintiff was shoving the boom around, to push it out of the 
way of the car. He thus voluntarily placed himself in a position 
under the derrick; and there being no evidence that the derrick was 
improperly used, or that the act happened because of any negligent 
act of the defendants, there was no evidence to justify the jury in tfind- 
ing that the defendants were negligent. 

The exclusion by the court of the testimony of the witness Clynes 
upon cross-examination was not error. The witness did not examine 
the derrick until in the afternoon of the day that the plaintitf® was 
injured, after the derrick had been moved from the position in which 
it fell; and the question as to what he then found out, or as w 
whether he then observed the ropes of the derrick, was entirely im- 
material. 

We think the complaint was properly dismissed. The exceptions 
should be overruled, and judgment directed for the defendants, with 
costs. All concur. 
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(92 Hun, 22. 
WOOD et al. v. SIDNEY SASH, BLIND & FURNITURE CO. et al. 


(Supreme Court, General Term, Fourth Department. December, 1890.) 


ACTION—MIsJOINDER OF CAUBES. 

A complaint by judgment creditors of an insolvent corporation against 
suid eorporation, two banks, and a certain person, alleging that said cor- 
poration suffered judgments to be recovered against jit by said banks; that 
all the personal property of said corporation was sold on executions issued 
thereon. and purchased by said banks at an inadequate price; and thata 
preteuded sale of the corporation’s book accounts Was made to said per- 
son, Who took an assigninent of the same tor the benesit of said banks, he 
not being a creditor of said corporation; and praying that said judgments 
be declared void, and that the banks and said person pay over the prop- 
erties they had received,—does not improperly join two causes of action. 


Appeal from special term, Onondaga county. . 

Action by Clarence W. Wood and others against the Sidney 
Sash. Blind & Furniture Company and others to have certain 
judgments declared void, and certain pretended sales and trans- 
fers of certain property set aside. Defendants’ demurrers to plain- 
tiffs’ complaint were overruled, and defendants appeal. Affirmed. 


Albert F. Gladding and James R. Baumes, for appellants. 
Albert T. Benedict, for respondents. 


PARKER, J. The complaint in this action avers that the plain- 
tiffs are judgment creditors of the defendant the Sidney Sash, 
Blind & Furniture Company; that the defendants the First National 
Bank of Earlville, the Sidney National Bank of Sidney, N. Y., 
and Charles G. Brooks conspired together with the defendant the 
Sidney Sash, Blind & Furniture Company, an insolvent corpora- 
tion, to obtain for the said banks, which were large creditors of 
such corporation, an unlawful preference in the payment of their 
debts. It then proceeds to state the manner in which that pref- 
erence was secured, substantially as follows: Judgements in favor 
of the banks were suffered by the insolvent corporation to be taken 
against it, and, through executions issued thereon, all the per- 
sonal property of the corporation that could be sold on execution 
Was sold, and the price realized on such sale was applied upon the 
judgments. It ig also averred that such property was bid off 
by the banks at a much Jess sum than it was fairly worth. Such 
Judgments also became and still stand as prior liens to those of 
the plaintiffs’ judgments upon the real estate of such corporation. 
In order to reach the book accounts and choses in action of such 
corporation, a pretended sale was made to the defendant Brooks 
of about $15,000 worth thereof for the pretended sum of $7,000, 
and Brooks took an assignment of the same for the benefit of such 
banks. It does not appear that Brooks was a creditor of the in- 
solvent corporation, or had any interest in its property, or in 
any of the transactions above stated, save as an assistant to the 
banks. He took and holds the property so assigned to him solely 
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for their benefit, and to enable them to gain an unlawful prefer- 
ence thereto. The relief sought is that the judgments so obtained 
be declared void and of no effect as liens prior to those of the 
plaintiffs’ judgments, that the defendant banks account for and 
pay over to a receiver of the corporation all that they have re 
ceived or taken under and by reason of such judgments, and that 
said Brooks and the defendant banks account to such receiver for 
the value of the accounts so transferred to Brooks. 

It is argued by the appellants’ counsel that such complaint im- 
properly joins two causes of action,—the one against the corpo 
ration and the banks to set aside the judgments so unlawfully 
suffered to be taken, and the transfer of property obtained through 
them, in which the defendant Brooks has no interest whatever. 
and the determination of which cause of action would in no war 
affect Brooks; the other a cause of action to set aside the trans- 
fer of the accounts and choses in action to Brooks, which he holds 
for the benefit of the banks, and in which it would seem that all 
the defendants are interested. It is true that the facts set forth 
in the complaint may be so grouped and arranged as to present the 
two distinct causes of action above stated, but it is also evident 
that the pleader had no such plan in his mind when he drew such 
complaint. He based his right of action upon the fact that the 
defendant the Sidney Sash, Blind & Furniture Company, being in- 
debted to the plaintiffs in a large amonont, and being utterly in- 
solvent, had, under an arrangement with the other defendants. 
unlawfully appropriated all of its property to securing and pre. 
ferring the debts of the two banks, and that in the transaction br 
which it was done Brooks had received, and still holds, some of 
the property so unlawfully applied. The unlawful transfer, both 
through the sales under the judgments and the sale to Brooks, is 
treated as an act done in pursuance of one scheme, and the com- 
plaint is frained upon the theory that in equity a right existed on 
behalf of the plaintiffs to have anything that was done in pursu- 
ance of that scheme adjudged fraudulent and void. and to require 
all those who had received any property through it to account 
for the amount so received. All persons are therefore made par- 
ties who did in any manner participate in such transaction, and 
received anything through it. The following cases are a plain 
authority that such an action may be brought and such a com- 
plaint sustained: Brinkerhoff v. Brown, 6 Johns. Ch. 139; Fel- 
lows v. Fellows, 4 Cow. 682; Boyd v. Hoyt, 5 Paige. 65. True. 
these cases were decided before the Code of Civil Procedure, but 
the ground upon which the decisions are put is that in such cases 
there is but one cause of action averred; and, if that be so, then 
such a complaint is not demurrable on the ground that two causes 
of action are improperly joined. See, also, the following cases, 
decided since the Code of Civil Procedure: Holmes v. Abbott, 33 
Hun, 617, 6 N. Y. Supp. 943; Oakley v. Tugwell, 33 Hun, 357: 
Morton v. Weil, 33 Barb. 30: Newbould v. Warrin, 14 Abb. Prac. 
80. But, even if the analysis of the complaint which the appel- 
lants’ counsel has made is the correct and only one of which it is 
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susceptible, and the action must be deemed an attempt by judg- 

ment creditors to reach in a single action property unlawfully 

transferred to different persons by separate and distinct transfers, 

and in pursuance of separate and distinct agreements, yet the 

case of Reed v. Stryker, 12 Abb. Prac. 47, is a direct authority 

that such a complaint must be sustained. That decision was made 

by the court of appeals deliberately overruling a judgment of this 

court to the contrary. It was made while a section of the Code 
of Procedure substantially like section 488 of the Code of Civil 
Procedure was in operation, and it has never been modified or crit- 
icised by any decision to which our attention has been directed. 
On the contrary, it is accepted by Justice Mason as having set- 
tled the rule in this state. See Newbould v. Warrin, 14 Abb. Prac. 
86. An examination of the report of the case in Reed v. Stryker, 
6 Abb. Prac. 109, shows that the precise question was in that case 
which the appellants’ counsel raises in this, and, notwithstanding 
his very able argument to the contrary, we must consider that case 
as decisive against him. As to the.claim that there is a mis- 
joinder of parties plaintiff, the cases above cited seem to be de- 
cisive against it. Also, see Bank v. Farthing, 101 N. Y. 344, 347, 
4.N. E. 734. The judgment on the demurrers should be affirmed, 
with one bill of costs to the plaintiffs only, and the defendants 
should have leave to answer within 20 days after a certified copy 
of the order herein is served upon them, and upon payment of the 
cost of the demurrers and of this appeal. 

Interlocutory judgments affirmed, with one bill of costs only to 
the plaintiffs, and leave granted to the defendants to withdraw 
their demurrers and answer within 20 days, upon payment of costs 
of the demurrers and of this appeal. All concur, 


GREEN v. HERNZ et al. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


VENDOR AND PURCHASER—INCUMBRANCES—TANES. 
An executor contracted to convey the title to certain real estate, and the 


purchaser paid part of the price in cash and incurred expenses in an ex- 
amination of the title. The property had been sold for unpaid taxes, and 
remained unredeemed from the sale. and the executor refused to redeem. 
Held, that the tax sale constituted an incumbrance on the property, on ac- 
count of which the purchaser was entitled to recover back the purchase 


money paid and the expenses incurred. 


Appeal from court of common pleas, special term. 

Action by Adolf Green against John R. M. Hernz, as executor and 
trustee, and Horace Anderson, as trustee, of Ramon M. Hernandez, 
deceased, for damages for breach of contract for the sale of real es- 
tate. From a judgment in favor of plaintiff, entered on the decision of 
the court, defendants appeal. Aftirmed. 

The contract was made April 28, 1892, for the sale of the property by 


defendant, Hernz, to plaintiff for the consideration of $9300, to be paid 
$300 cash upou the execution of the contract, and 86.000 by a bond and mort- 
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gage, and $3,000 cash at the time of the delivery of the deed, May 16, 1892. 
The contract provided that on receiving such payment and bond and wmurt- 
wage the defendant should give the proper executor’s deed. At the time the 
contract was executed the plaintiff paid $300 in cash. The plaintiff caused 
the title of the property to be examined, and necessarily expended for that 
purpose $250. The time for the payment of the $4.000 and delivery of the 
bond and mortgage and deed was extended by agreement of the parties un- 
til May 26, 1892. On this latter day the parties met, and the plaintiff ob- 
jected to taking the title, upon the ground, among others, that there was a 
tax sule upon the property, which was unredeemed. There was not then or 
at any other time anything said by the defendant, or any offer made to Lim 
to redeem the property from the tax sale, but he told the plaintiff that if be 
wanted to get his rights he could sue for them, and that was all he coull 
do. The plaintit? thereupon demanded the repayment of the $300 paid to bita 
under the contract, and the $200 expenses of examining the title, which 
was refused. The plaintiff was at that time able to perform the contract 
on his part. Upon the trial it appeared that this property was sold in 1ss5 
for the taxes of 1882, and upon that sale the city of New York became the 
purehaser, and that the property was not redeemed from such sale until 
February 16, 1803; this action having been commenced in August, IN. 
Upon this evidence the court ordered judgment for the plaintiff for the S30 
and the §250, on the ground that the defendant was not, May 26, 1892, the 
owner in fee of the property, free from all incumbrances, by reason of the 
unredeemed tux sale. 


Argued before VAN BRUNT, P. J.. and WILLIAMS, PATTER- 
SON, O’BRIEN, and INGRAHAM, JJ. 


Ambrose G. Todd, for appellants. 
Henry M. Goldfogle, for respondent. 


WILLIAMS, J. There can be no doubt but that a sale of property 
for unpaid taxes which remains unredeemed would constitute an in- 
cumbrance on the property. It is claimed that there was no proof 
given on the trial of unpaid taxes and a sale of the property therefor. 
These facts were proved by parol without the production of any ducu- 
mentary evidence, but there was no objection of any kind made to the 
proof given. If there had been, the plaintiff might have met such 
objection by producing such documentary evidence. The defendant 
should not be permitted to claim now that these facts were not suf- 
ficiently established. Moreover, it appears that there was a redemp- 
tion from this tax sale after the action was commenced, by the pay- 
ment of the taxes and such other amount as was necessary to etfect 
such redemption. There can be no doubt but that such unpaid taxes 
and sale of the property therefor constituted at least an incumbrance 
upon the property. The title offered to the plaintiff was, therefore, 
not free from incumbrance, and the plaintiff could not be required to 
pay the balance of the purchase money, and deliver his bond and mort- 
gage, and accept the decd, until such incumbrance had been extin- 
guished or removed. This incumbrance was distinctly pointed out at 
the time the contract was to be consummated, and the defendant. 
instead of removing the same; or offering to do so, practically refused 
to remove it by telling the plaintiff, if he wanted to get his rights, to 
sue for them; that was all he could do. Under these circumstances 
we are unable to see how the plaintiff could be required to do anv. 
thing himself to remove the incumbrance. If any suggestion had 
been made by the defendant that the plaintiff should do this, and 
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should use a part of the purchase money remaining unpaid for that 
purpose, it might then be claimed that he was under obligations 
to do so, or to furnish money suflicient to make the redemption; but 
no such condition of things was presented, and the plaintiff could only 
decline to carry out the contract by reason of this incumbrance, or 
take the title subject to the incumbrance, pay the whole balance of 
the purchase price to the defendant, and remove the incumbrance at 
his own expense. He had, under these circumstances, a legal right 
to refuse to consummate the contract, and was entitled to sue for and 
recover back the part of the purchase money already paid, and the 
expense of examining the title. 

Our conclusion, therefore, is that the case was properly decided by 
the trial court, and that the Judgment shall be aflirmed, with costs. 


All concur. 


(92 Hun, 16.) 
VILLAGE OF ONEIDA v. THOMPSON et al. 


(Supreme Court, General Term, Fourth Department. December, 1895.) 


1. MunicrpaL CORPORATIONS—COLLECTOR'’S BOND—LIABILITY OF COLLECTOR. 
Where a charter required a tax collector to pay over all money collected 
Within the ‘time prescribed by his warrant, and his bond required him to 
pay over all moueys as provided by law, the collector and his sureties 
were liable for moneys lost by the failure of the bank in which he had 
deposited them 


% STATUTES—REPEAL—RIiGuTS RESERVED. 
Au act repealing an old, and granting a pew. charter to a village, by 


providing that the repeal shall not affect “any privilege granted or right 
vested” when the repeal takes effect, kaves to the village a right of action 
-hich accrued to it uuder the old charter against a collector for his de- 


fault. 


Appeal from circuit court, Madison county. 
Action by the village of Oneida against T. Augustus Thompson, 


collector, and Thomas W. Angel, surety, impleaded with Elverton 
C. Stark, for the collector's default in paying over money lost 
through failure of the bank of E. C. Stark & Co., in which it was 
deposited. From a judgment for plaintiff, defendants appeal 


Affirmed. 


B. A. Ransom, for appellants. 
H.W. Coley, for respondent. 


PARKER, J. The trial court has found as a fact, in this mat- 
ter, that the money collected by the defendant Thompson, as col- 
lector of the vill age of Oneida, were deposited to his credit in the 
banking house of E. C. Stark & Co., and that the balance. for 
Which this action is brought, remained to his credit when such 
bankers made their assignment. It further finds that such sum 
has never been paid over to the treasurer of such village, and we 
are satisfied from the evidence upon that question that such find- 
ing should not be disturbed. The question is therefore presented 
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as to what measure of liability should be imposed upon the col- 
lector and his sureties for the loss so sustained. 

In the Faulkner Case (People v. Faulkner, 107 N. Y. 477, 48%, 
14 N. EK. 415) it is said that the question is still an open one 
whether, when a case arises against an officer for not paying over 
and accounting for public moneys intrusted to him in his official 
capacity, his liability, in the absence of statutes specially detining 
it, shall be governed by the common law, or whether the broad and 
more rigid rule of responsibility laid down in the case of Muzzy 
v. Shattuck, 1 Denio, 233, shall be enforced in this state. In that 
case it was not considered necessary to determine that question, 
because the moneys received by the surrogate, the defendant there 
in, were not deemed public moneys. That suggestion was adopted 
by this court in the Tillinghast Case (Tillinghast v. Merrill, 77 
Hun, 481, 28 N. Y. Supp. 1089); and the question was there con- 
sidered as an open one. It refused to accept the rule adopted in 
the Dorr Case (Supervisors v. Dorr, 7 Hill, 583), and held the de 
fendant liable, though the moneys were lost by him in precisely 
the same way in which they were lost by the defendant in the case 
now before us. Its decision was placed, not upon the theory that 
there was anything in the bond of the supervisor, the defendant 
in that case, nor in the statute regulating his liability, that en- 
jlarged his common-law obligations, but upon the ground that the 
weight of authority was in favor of holding such officers as debtors 
to the town for the public moneys received by them. Such wis 
the conclusion of law found by the trial court in that action, and 
such conclusion was affirmed on that appeal. That decision seems 
to be controlling in the case now before us. It is true that there 
is some difference in the phraseology of the conditions of the bonds 
and of the statutes imposing the liability in the two cases. but thar 
difference is immaterial, inasmuch as in neither does the statute 
or the condition of the bond, in terms or by necessary implica- 
tion, impose the obligation of a debtor upon either officer. More. 
over, though different in their phraseology, they are alike in sub 
stance. In the case now before us the condition of the bond is 
that the officer will faithfully execute the duties of his office, and 
pay over all moneys as provided by law. The law—section 46 of 
the village charter (Laws 1886, c. 81)—required him to pav over 
to the treasurer all monevs collected by him within the time fixed 
for the return of his warrant. In the Tillinghast Case the officer 
was required to faithfully disburse, safely keep, and account for 
the moneys received by him. In the event of his default, the treas- 
urer was directed to sue on the bond for the benefit of the town, and 
to pay over the amount received to the town. There was noth- 
ing in the statute indicating that the officer giving the bond sued 
upon was to be held to any greater liability than an honest dis- 
charge of his duties and a faithful paying over of moneys not prop- 
erly disbursed. In either case the measure of liability is the same. 
and there was no more ground for holding the supervisor liable as a 
debtor or otherwise in the Tillinghast Case than there is for holding 
the collector liable in the case now before us. This case cannot be 


Sup. Ct.] COLLINS v. STEUART. | 891 


distinguished from the Tillinghast Case, and the rule there adopted 
must be applied to this. 

As to the objection that the village of Oneida, as now reincor- 
porated under chapter 620 of the Laws of 1894, has no right to 
maintain this action, we do not consider it well taken. The cause 
of action which the village of Oneida, as incorporated under the 
former acts, had against these defendants, was not destroyed by 
the repeal of such acts. The evident intent of the legislature was 
to preserve all such rights to the village of Oneida under its new 
charter, and such, we think, it has done, by section 10 of title 11 
of such charter. It is there declared that the repeal of the for- 
mer acts shall not affect “any privilege granted, or right vested,” 
when such repeal should take effect. The judgment of the «ourt 
below must be affirmed, with costs. 

Judgment affirmed, with costs. AJ] concur. 





COLLINS v. STEUART. 
(Supreme Court, Appellate Division, First Department. March 6. 1896.) 


1, Surr aGainst ExXecuToR INDIVIDUALLY—ENFORCEMENT OF TRUST. 

A decedent who was a resident of another state, and for whom an ex- 
ecutor had been appointed therein, had held, as agent for his wife, certain 
bonds, which he had pledged to a bank in New York, at the time setting aside 
certain securities of his own to indemnify his wife in case the bonds were 
forfeited. Held, that a suit would not lie in New York. against the exeeutor 
Individually, to compel him to apply che securities which he had in his pos- 
session in New York, where they had been brought by plaintiff, to the re- 
demption of the bonds and for the appointinent of a receiver. 

2. ENFORCEMENT OF TrRuUST—TRUSTEE AS NECESSARY PArtry—RECEIVERS. 

Such object cannot be accomplished by the appuvintment of a receiver to 
take possession of the securities. 

3. Foreign ExrecuTorRs—ACTIONS AGAINST—EQutry. 

Where the wife was originally appointed executrix, and removed the se- 
curities from the state of her appointment, and turned them over, in New 
York, to an executor who was appointed in her place, at her request, on 
discovery by her that her claim was adverse to the estate, the equity courts 
of New York will not take jurisdiction of a snit to compel the executor to 
apply the securities in redemption, and enjoin their removal, for purpose 
of adininistration, to the state from which they were taken. Rumsey and 
Ingraham, JJ., dissenting. 


Appeal from judgment on report of referee. 

Action by Florence Gaston Collins against James L. Steuart. 
From a judgment for plaintiff entered on report of a referee, de- 
fendant appeals. Reversed. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
WILLIAMS, and INGRAHAM, JJ. 


Theodore H. Silkman, for appellant. 
Theron G. Strong, for respondent. 


_ BARRETT, J. On the Sth of December, 1893, Walter S. Col- 
lins died. For about four years prior to his death he and his 
wife, the present plaintiff, lived at Englewood, Bergen county, 


S8Y2 NEW YORK SUPPLEMENT, Vol. 37. (Sup. Ct 


N. J. Mrs. Collins continued to live at Englewood for about five 
months after her husband’s death, when she came to New York to 
live. Mr. Collins left a will appointing his wife executrix, and the 
defendant, Steuart, executor. On the 17th day of January, 1s‘4, 
this will was admitted to probate by the orphans’ court of Ber- 
gen county, N. J. The defendant had previously renounced as 
exccutor, and Mrs. Collins was appointed executrix. At the time 
of Mr. Collins’ death there was a tin box in the house at Engle 
wood which contained certain securities. Mrs. Collins took pos- 
session of this tin box, and it was immediately removed by her 
relative and legal adviser, John W. Loveland, to the latter's office 
in New York City. This was with her acquiescence. The de 
fendant also advised Mrs. Collins, and she acted upon his advice 
as well as upon Loveland’s. The tin box has never since been re- 
turned to New Jersey. It has been kept in this state. and here it 
still remains. An examination of the contents of the box was 
made, upon its removal here, and three classes of securities were 
discovered: First, some securities which were in Mrs. Collins’ 
name; second, some securities which were attached to an instru- 
ment signed by Mr. Collins, and dated March 14, 1889; third, gen- 
eral securities in Collins’ name. After Mrs. Collins qualitied. she 
found that her individual claims with regard to these securitics 
were hostile to the estate, and thereupon she requested the de 
fendant, as a personal favor to her, to withdraw his renunciation, 
qualifv as executor, and permit her letters to be canceled. The 
defendant acceded to this request, and accordingly, upon the 21st 
dav of March, 1894, her letters were revoked, his renunciation was 
canceled, and letters were issued to him. Thereupon the tin box 
and its contents were turned over to the defendant by Loveland at 
his office in this citv. Nothing was done thereafter with regard 
to a settlement of the estate, and on the 18th of October, 184, 
this action was commenced. In her original complaint the plain- 
tiff averred that in the year 1884 she was the owner of certain 
bonds, mortgages, and shares of stock, which her husband took 
possession of as her agent; that he dealt with this property as 
his own, used it, intermingled it and its proceeds with his own 
property; that, with a single exception, its identity was lost; and 
that it could no longer be found, distinguished, or separated. Up- 
on these averments she claimed that she was entitled to take so 
much of her husband's general property as would “be sufficient 
to repay the amount and value of her property thus received br 
him.” She specified in this complaint the single exception to 
which reference has been made, namely, that she had traced seven 
of her bonds to the First National Bank of Staten Island, in this 
state, where they were pledged by her husband on the 14th day 
of March, 1889, for a loan of $6,000. She averred that the bank 
still holds these bonds as security for this loan. She also aver- 
red that on the day when the loan was made her husband set 
apart and pledged, under an instrument in writing, and delivered 
to himself, as her agent, certain securities, to secure her from 
loss in case her seven bonds should be forfeited by the von pay- 
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ment of the loan. But she claimed no equity, and asked no spe- 
cific relief with regard to this trust instrument, or the specific se- 
curities thereia referred to. She simply asked to be paid out of 
the estate at large. Upon the 12th day of November, 1594, the 
defendant interposed an answer to this complaint, adinitting, upon 
information and belief, all its allegations, and submitting to such 
decree as the court might see proper to make. Five days later 
the defendant consented to a reference, and upon that consent 
the action was referred “to hear and determine the same.” The 
referee reported that all the securities which were found in Mrs. 
Collins’ name had been delivered to her. He made no report upon 
the plaintiff's specific claim to reimbursement out of the estate 
generally, but confined himself to decreeing the application of 
Mr. Collins’ entire estate to the redemption of the seven bonds 
pledged with the Staten Island Bank. He directed that the stocks 
specifically pledged by the trust instrument of March 14, 189, 


be sold first, and the rest of the estate afterwards, or so much of 


it as might be necessary to effect the redemption of the seven 
bonds. What was left of the estate after such redemption was 
to remain in the hands of the receiver, subject to the order of the 
court. , 

As this report was a complete departure from the equity origi- 
nally pleaded, the defendant consented that the complaint should 
be amended by averring the specific equity found by the referee, 
and by a prayer that the particular securities “set apart and 
pledged” by Collins to secure the plaintiff from loss by reason of 
his appropriation of the seven bonds, and so much of his estate 
generally as might be necessary, be sold, and the proceeds ap- 
plied to the redemption of the seven bonds. The only consid- 
eration which we observe for this consent is the stipulation on 
the plaintiff's part that the answer theretofore served—namely, 
the defendant’s confession of the bill—‘be taken and recarded 
as the defendant’s answer to the complaint as amended.” Upon 
this consent an order was made upon the 14th day of January, 
1845,—the very day when the referee’s report was dated. —amend- 
ing the complaint accordingly, and on the next day a decree was 
entered in accordance with the referee’s conclusions. The next 
step in the cause was upon the 12th day of February, 1895. A 
stipulation was then entered into between the parties, vacating 
the judgment, permitting the defendant to withdraw his confes- 
sion and answer anew, and referring any new issues to the origi- 
nal referee. Thereupon the defendant answered anew, denying 
substantially all the equities of the complaint, and alleging want 
of jurisdiction of the subject of the action; also, alleging that 
Collins’ estate was insufficient to pay its debts, and that none 
of its debts had as yet been paid; also, setting up, as a defect of 
parties, that neither these creditors nor Collins’ children had been 
brought in. The case was tried before the referee upon these 
issnes, and he again reported in the plaintiff's favor. The only 
difference between the first report and the second is that in the 
first the receiver is required, after redeeming the seven bonds, to 
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retain any surplus of property or money subject to the further or- 
der of the court, while in the second he is required to deliver 
such surplus to the defendant. This shows a complete abandon- 
ment of the plaintiff's original position, and the reduction of her 
claim to the application of the entire estate, not to repay the 
value of all the property originally received by her husband, but 
simply to redeem the seven bonds. We all agree that her origi- 
nal claim could not have been sustained in any jurisdiction. We 
also agree that the referee’s report and the judgment thereon 
cannot be sustained, so far as they direct the application of the 
estate generally to the redemption of the seven bonds. There is 
not a particle of evidence that the securities found in the tin box 
were purchased with the plaintiff's. moneys, or the proceeds of 
her property. Nor can such an inference be drawn from the un- 
disputed facts. At the time when Mr. Collins received the plain- 
tiffs property from her mother, he had his own separate estate. 
~That amounted, at the time of the marriage, to between sixty 
and seventy thousand dollars. He was in active business down 
to the time of his death. It would indeed be an extraordinary 
inference that securities in such a man’s possession in the year 
1893 were purchased with the proceeds of any particular prop- 
erty received by him in the year 1884. The only question which 
we deem important is whether the judgment should be sustained 
so far as it directs the application of the specific securities at- 
tached to what, for convenience, may be styled the “trust in- 
strument” of March 14, 1889. The solution of that question de 
pends, not merely upon the merits of the decision below, but upon 
the further question whether the court should have exercised ju- 
risdiction at all in the premises. 

The case for the plaintiff, upon which the propriety of exercis- 
ing the jurisdiction is pressed, rests mainly upon the following 
facts: That she is now a resident of this state; that the defend- 
ant is within this state, having his office and place of business 
here; and that the certificates of stock upon which she claims a 
lien are also within this state, and in the defendant’s possession 
here. Upon these facts the learned referee finds that this action 
is properly brought against the defendant, individually, for the 
relief claimed in the complaint, “notwithstanding the fact that 
the defendant has his residence in the state of New Jersey,” and 
had been appointed Collins’ executor by the Bergen county court, 
in that state, and notwithstanding the further fact that he claims 
to possess and hold, as such executor, the certificates of stock 
upon which the plaintiffs lien is predicated. This latter claim 
is founded upon the undoubted fact that he does possess and hold 
these certificates as such executor. In one aspect of the case the 
question whether, upon these facts, the courts of this state should 
assume jurisdiction over the foreign executor, to compel him te 
do his decedent's equity with regard to the specific property in 
question, is not, upon the record, properly before the court. The 
plaintiff has taken pains not to make the defendant a party as 
executor. She makes no charge whatever against him in that 
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capacity. Nor does she ask any relief against him as executor. 
She does not aver that he has been requested, in that or any other 
capacity, to apply the securities in avcordance with his decedent's 
trust duty, ‘or that he has refused. All that she avers against 
him is that he intends to do his executorial duty by returning 
the certificates of stock to the state where they were at the time 
of Collins’ death, and from which they were, with her acquies- 
cence, improperly removed by her attorney, relative, and friend, 
Loveland. The only suggestion in the complaint of even implied 
hostility to her claim on the defendant’s part is that he intends to 
administer the securities, in the regular way, through the orphans’ 
court of Bergen county, N. J. Thus, the strange equity of the 
plaintiff's complaint—treated as a complaint against the defend- 
ant executorially—is his intention to rectify the original wrong 
whereby the res got into our jurisdiction, and his further inten- 
tion, if so permitted by our courts, to administer the res in pre- 
cisely the same manner as though the wrong had never been com- 
mitted. These observations, however, are a deviation from the 
primary question, and that is as to the character in which the 
defendant is sued. 

We agree that the manner in which a defendant is named in 
the title of an action is not conclusive as to its nature. The rule 
is that, if the averments in the complaint show that the cause of 
action devolves upon or exists against a party in his represent- 
ative capacity, the action will have a representative character, 
despite the fact that the party sues or is sued individually. Beers 
vy. Shannon, 73 N. Y. 292; Patterson v. Copeland, 52 How. Prac. 
460. Here, however, although the fact of the defendant’s appoint- 
ment as executor is incidentally stated in the complaint, and also 
the fact that he claims to hold and possess the securities as ex- 
ecutor, yet nothing is averred suggestive of a cause of action 
against him in that capacity. The case, in fact, proceeded against 
him, throughout, as an individual. The referee’s report treats 
him as such, and grants the plaintiff relief, not as against the ex- 
ecutor, but as against the individual, “notwithstanding the fact 
that he has been appointed executor.” The judgment is equally 
precise, and in its first clause decrees that, “upon the facts es- 
tablished by the evidence, the action is properly brought against 
the defendant, individually, in this court, for the relief claimed in 
the complaint.” 

The first question, then, is, can this action be maintained against 
the defendant individually? It will be observed that, as an in- 
dividual, Mr. Steuart is a mere depositary of the securities. In 
that capacity he occupies no different position from a safe-deposit 
company. Ags such, no judgment can properly be rendered against 
him, except to deliver the property to whoever is legally enti- 
tled to it. He cannot be required to apply it equitably, in hostility 
to the legal title. That can only be required of the person hav- 
ing the legal title, or his legal representatives. No duty to apply 
the property in accordance with a trust obligation is imposed 
upon a mere custedian,—a person who happens to have the phys- 
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ical possession. The latter’s sole duty is to restore the property 
to the owner, or person having the legal title. When that duty 
is performed, equity can require the latter to do his contract or 
trust duty, or, if he be deceased, may require his legal represent- 
atives to perform such contract or trust duty. But it is appar- 
ent that where, for instance, a complaint sets out a trust duty on 
the part of A., who has the legal title to certain securities, and 
then avers that such securities are in the hands of one B., who 
is not the legal representative of A., no cause of action for the 
enforcement of the trust is alleged against B.; that is, in a com- 
plaint against B. alone, B. owes no duty to the cestui que trust. 
He stands in no privity, so far as the trust duty is concerned, 
with either trustee or cestui que trust. His sole duty is to hold 
the securities, and return them, upon demand, to the person from 
whom he received them. Yet a judgment is sought in this ac- 
tion, the effect of which will, be the fulfillment of A.’s original 
trust obligation,—an obligation to which the defendant, individ- 
ually, is an entire stranger, and the duties of which are not, in 
his individual capacity, imposed upon him, directly or indirectly. 
This idea seems to have passed through the minds of the plain- 
tiff’s advisers, and they have sought to obviate the difficulty br 
requiring a receiver to perform the trust duty. But this is not 
an action in rem. One would think, from the plaintiff's attitude. 
that these securities were likened to a ship that could be libeled, 
and the trust duty enforced against the res. Not so. If Mr. Col- 
lins were alive, the action would necessarily be against him, to 
compel the application of the securities in accordance with 
his trust duty. The party whose duty it is to execute the trust 
must be before the court, and the court must be in a position to 
render its Judgnient against him personally, to the effect that he 
perform such trust duty. In case of contumacy the court mar 
well appoint a receiver to execute the judginent. but the receiver 
then becomes the right hand of the court, to effect the purposes 
which it had lawfully decreed against the trustee. Here the only 
charge made against the defendant is that he has the certificates 
of stock in his possession in this state, and nothing whatever is 
decreed against him, except that he deliver these certificates to 
a receiver. The reason for this short cut is obvious. The court 
could not make a decree against the defendant, requiring him 
to apply the securities in his hands, because he was under no 
dutv to so apply them. His sole duty was to restore the secu- 
rities to Collins’ representatives, and they alone could be re- 
quired to apply such securities in execution of the specific lien 
which the plaintiff claims. But these representatives, viewing 
the case as treated in the judgment and throughout, were not 
parties, and no decree could be made against them. The defend- 
ant, as an individual, certainly could not cut off their rights by 
failing to plead nonjoinder. He might cut off his own right to 
have such parties brought in as were necessary for his individual 
protection. But his failure to do so will surely not authorize 
the court to seize the property, and rob the estate of even_a hear. 
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ing with regard to it. Here, then, the court has made the extraor- 
dinary decree that its officer take the property out of the defend- 
ant’s possession, and do with it what the court has not required 
the defendant to do, and what it could not require him to do. The 
only judgment which the court could lawfully have rendered 
against this defendant, individually, was a judgment that he do 
with the securities that which he, as their naked possessor, was 
legally bound to do,—that, and nothing more. Against any other 
or different judgment he, as an individual, may justly complain. 
And, whether he complain or not, the court would not be a party 
to the plunder of the unrepresented estate by sustaining such a 
monstrous judgment as the present. Treating the defendant as 
an individual, therefore, the court is practically acting ex parte. 
Finding the securities in the defendant's hands, it takes them out 
of his hands, and itself takes possession of them. Then, without 
‘hearing any one who has a legal status to dispute the plaintiff's 
claim, the court adjudicates that such claim is indisputable, that 
she has a specific lien upon the securities, that that lien is superior 
to the rights of the genera! creditors represented by the executor, 
and that it (the court, not the defendant) will apply them for the 
plaintiff's benefit. 

If the action, however, should be treated as against the estate, 
still the court ought not here to exercise jurisdiction. The only 
property which the plaintiff had in this state at the time of her 
husband's death was the seven bonds pledged to the Staten Island 
Bank. She had a right to redeem these bonds upon payment of 
the sum for which they were held as security. She may also have 
had the right to require her husband's executor to apply the 
specific securities set apart by the trust instrument, so far as they 
would go, to the payment of this sum. Doubtless, in a proper ac- 
tion against the Staten Island Bank for the redemption of these 
seven bonds, the executor might have been made a party defend- 
ant, and required, if the facts and the law justified it, to thus 
apply the specific securities in question. The court would have 
properly exercised jurisdiction over him, as an incident to its 
original jurisdiction against the Staten Island Bank. It would 
have done so whether he lived here or elsewhere; whether the 
specific securities to be applied were here or elsewhere. It would 
simply lay hold of him, if found here, and reqnire him to aid 
in the redemption, as far as lay in his power, and as far as he 
might be equitable bound to so aid. But this is not such an ac- 
tion, and the court should not exercise the jurisdiction independ- 
ently. As an independent action, it stands upon the same foot- 
ing as all actions in equity against foreign executors. The claim 
of a specific lien is nothing more nor less than a claim against 
the estate to have specific property in the executor’s hands ad- 
judged to be subject to that lien. The rule with regard to the 
exercise of jurisdiction in equity over foreign executors is quite 
well settled, although its application has frequently been lacking 
IN precision. 

V.o7N.Y.8.00.6-—57 
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Apparently the first instance in which equity has asserted ju- 
risdiction over a foreign representative is McNamara v. Dwyer, ¢ 
Paige, 239, decided in 1838. The defendant was an administrator 
appointed in Ireland, had possessed himself of the personalty of 
the estate, had brought it here, and was converting it to his own 
use. It was held that equity had power to make him account at 
the instance of a next of kin, without the necessity of taking out 
letters here. Chancellor Walworth decided that a suitor was not 
necessarily, and under all circumstances, confined to the origi- 
nal forum. He said, “Indeed, to suppose such was the law would 
lead to the conclusion that cases must frequently arise in which 
there would be a total failure of justice.” The law of the original 
forum was, however, held to apply both as to the distribution and 
liability generally. Brown v. Brown, 1 Barb. Ch. 189, was de. 
cided seven years after McNamara v. Dwyer, and by the same 
chancellor. It was brought against Massachusetts executors by: 
a residuary legatee, who sought to make the defendants account 
for their administration of the estate, and obtain a decree for 
the payment of the surplus found to exist to himself and others 
entitled. A demurrer to the bill was sustained by Vice Chancellor 
McCoun, who stated that the exceptional facts which justified the 
exercise of jurisdiction in McNamara v. Dwyer did not exist. He 
said: : 

“The complainant, in taking his share, must be left, at all events, to the 
operation of the lex loci, as to his rights; and, in my opinion, he must be left 
to pursue his remedy according to the lex fori, unless, indeed, he could show 
(which he has not done) that. by some act of the defendants in removing their 


persons or property from that jurisdiction, any remedy which he might under- 
take to pursue there would be fruitless.” 


In affirming this decree the chancellor put his decision upon the 
ground that the vice chancellor before whom the bill was filed had no 
jurisdiction; but he takes occasion to intimafe, in the strongest man- 
ner, that the case is so different from McNamara v. Dwyer that the 
suit would not lie at all. Referring to that case, he says: 

“It is sufficient to say that where this court interferes in special cases of 
that sort, or a similar character, it proceeds upon the principle that wherever 


there is a right there ought to be a remedy, either in this or some otber 
tribunal.” 


In other words, the court only interferes to prevent failure of jus 
tice. 

Later cases—and they are numerous—rest primarily upon Mc 
Namara v. Dwyer. The general rule resulting from a thoughtful 
consideration of all the cases is fairly stated by Mr. Redfield in his 
work on Surrogates (Sth Ed. p. 413), as follows: 

“They cannot be prosecuted in a purely legal action, but they are liable to 
an action in equity, under certain circumstances, and upon proper allegations, 
to prevent waste of property brought within the jurisdiction, and secure its 
application to the payment of the debts of the testator according to the law 
of the state whence they derived their authority. Their responsibility ex- 
tends to assets shown to have been in their possession within this state, po 
mutter where they have been received. And thelr character as foreign ex- 
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ecutors or administrators furnishes no objection to an action against them ina 
court of equity of this state in their character as trustees, e. g. where the al- 
leged liability is not that of the decedent or his estate, but is predicated upon 
their own wrongful use or misapplication of trust funds which have come to 
their hands, or on a breach of contract made by them ip their representative 
character," 


it may be that the rule is somewhat understated by the learned 
writer. A failure of justice might result from other misconduct on 
the part of the representative than misappropriation of assets,— 
notably, from a wrongful refusal to submit himself to the jurisdiction 
of the courts of the state which granted his letters. But, without 
misconduct of some sort, it is difticult, if not impossible, to see how 
a failure of justice could result. The rule is undoubtedly broad 
enough to cover any case where a failure of justice will result from 
the refusal to exercise jurisdiction. But this failure of justice must 
mean failure of the justice of the appropriate forum. It is the latter 
principle which underlies the rule, and which is the foundation of 
the jurisdiction asserted by the cases. The policy of the law is that 
estates of decedents shall be settled, as far as possible, in one forum, 
not in a number. It is only where facts appear showing that the 
original forum will be unable to perform the duty incumbent upon it 
that the courts of this state will intervene. They do so to assist, not 
to embarrass, the original forum, and the facts must -be adduced 
bringing the exception into play. That such a case is not made out 
by proof of the presence of the representative here, with possession 
merely of the certificates representing the shares of stock, is shown 
in the most convincing manner by the facts in the present action. 
These certificates were not brought here by the defendant, but by 
Loveland, her friend and adviser. They were brought here even 
before the plaintiff became executrix of the estate, and while she 
was still living in New Jersey. The talk of exercising jurisdiction 
because they were “found” here is, under the circumstances, ludicrous. 
The plaintiff alleges in her complaint “that said defendant intends to 
take said property, as being the property of said Walter S. Collins, 
deceased, from the state of New York to the state of New Jersey, for 
the purposes of administration,” and has enjoined him from so doing. 
The invocation of the doctrine discussed to such a state of facts is 
grotesque. The court becomes the wrongdoer, prevents the defend- 
ant from doing his duty, aud then assumes jurisdiction because of the 
wrong which it, and not the defendant, has committed. It is im- 
possible for a failure of justice to result when there is not a hint 
against the defendant’s management of the assets, except that he is 
about to return them to the jurisdiction which has the right to them, 
for distribution according to law. If the plaintiff has a specific lien 
upon the securities in question, she can enforce it in equity in New 
Jersey quite as readily as here. If the certificates had remained 
where they were at the time of Mr. Collins’ death, the plaintiff would 
have had to file her bill in the court of chancery of New Jersey to en- 
force her specific lien. There can be no failure of justice so long as 
she is not deprived of the right which she had at the time when her 
agent, without the slightest authority, committed the wrong of tak- 
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ing the certificates out of the original jurisdiction. She cannot de- 
prive the court of chancery of New Jersey of its proper jurisdiction in 
the premises, nor can she successfully invoke our aid in that respect 
by wrongfully bringing the certificates into our jurisdiction, and by 
subsequently coming to live here. The sooner the wrong is remedied, 
and the certificates put back where they were at the time of Mr. 
Collins’ death, the better for the orderly and decent administration 
of justice, as well as for the orderly and convenient administration 
of decedent's estates. 

Further than this, the facts show that the defendant has colluded 
with the plaintiff throughout. The plaintiff testified that she acted 
originally upon his advice as well as upon that of Loveland. The 
defendant himself testitied that he withdrew his renunciation, and 
became executor, at Mrs. Collins’ request, and as a personal favor 
to her. This was after he learned that Mrs. Collins would probably 
have to assume a position hostile to the estate, and bring suit. When 
the suit was brought he confessed the bill, as we have seen, and sub- 
mitted to such judgment as the court should see proper to make. The 
defendant was called as a witness for the plaintiff upon the original 
hearing before the referee, but offered no evidence in his own behalf. 
After the entry of judgment he seems to have come to a realizing 
sense of what he had done, for the stipulation upon which the first de 
cree was vacated recites that defendant had “raised the question 
whether he was protected by said proceedings and judgment, and de 
sired a further opportunity to plead and submit further proofs and 
arguments.” One of the conditions of this stipulation was signit- 
cant, namely, that defendant should not remove the assets from the 
jurisdiction. The defendant’s offices were adjacent to Loveland’s 
(who acted for plaintiff in the probate of the will), and they had oftcn 
talked over the matter in a friendly way. It was in Loveland’s oflice 
that the assets were turned over to the defendant upon his appoint- 
ment asexecutor. Between March, 1894, when he received the assets, 
and January, 1895, when he was first enjoined from removing thew. 
he allowed them to remain in New York, and made no effort to settle 
up the estate in New Jersey. It is hard to avoid the conclusion that, 
as far as in him lay, he was endeavoring to Keep the estate where 
the plaintiff might have ready access to it, and the distributing court 
might not, and that the first indication of a change of-purpuse was 
due to an awakening fear that such a course might, despite the 
judgment of a court of this state, subject him to serious hiability. — It 
would be a just ground of reproach against the courts of this state 
if they upheld a jurisdiction acquired as this has been. The courts 
of New Jersey would be justified in disregarding such a proceeding as 
this on the ground of want of jurisdiction, or in enjoining the prosecu- 
tion of the action, as was done in a similar case. Hutton v. Hutton. 
4) N. J. Eq. 461, 2 Atl. 280. 

These considerations are applicable to any view which may be 
taken of the trust instrument. The legal title to the shares was not 
thereby given to Mrs. Collins, but, at the very outside, an equitable 
right to their application upon the happening of the contingener 
specified therein. The instrument assigns the shares to her “to 
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secure her from loss in case the [seven] bonds shall be forfeited by the 
nonpayment” of Collins’ note given to the Staten Island Bank. And 
it authorizes “the proper persons to make the transfer of said shares 
on the happening of the contingency” therein stated. There is no 
allegation that the contingency has happened, or that the bonds have 
been forfeited. The shares have never been transferred to the plain- 
tiff by the “proper persons,” or at all. On the contrary, some of them 
have actually been transferred since Collins’ death to the defendant, 
as executor, and a new certificate issued to him. The rest remain 
in Collins’ name on the books of the various corporations. Some of 
the certificates have disappeared entirely, e. g. the five shares of the 
Swan Lamp Company. Some are presumably shares in foreign cor- 
porations, and all of the certificates which were found attached to the 
instrument are dated months—some of them years—after the date of 
the instrument itself. When they were actually attached to the 
instrument by Collins, it is, of course, impossible to say. ‘The instru- 
ment was never delivered. The securities were never delivered. 
Collins retained both the instrument and the certificates. The situs 
of the property was the domicile of the owner. That situs was not 
changed by the removal of the pieces of paper which represented the 
property,—especially by their unauthorized removal. The delivery 
of the certificates to the plaintiff would not aid her. She could not 
have them transferred to her name without the aid of a court of 
equity in an action to which the executor, as well as the corporations, 
would be a necessary party. Even a purchaser from the receiver 
would be compelled to resort to a court of cquity to secure the same 
relief, and in his action the executor, as well as the corporation, 
would be a necessary party. It is apparent, therefore, that, however 
the trust instrument may be viewed.—whatever rights, legal or 
equitable, were by it conferred upon the plaintiff,—the estate must be 
heard before the shares can be transferred to her, or applied for her 
benefit. She comes into court here, claiming no legal right, but 
planting herself specifically on her equitable right to have the securi- 
ties applied to the redemption of her bonds. The judgment pro- 
ceeded upon that claim, and is limited to its recognition. It is that 
view of the case, and the judgment founded upon it, which we are 
called upon to review. Our conclusion is that the estate is entitled 
toa day in court before it can be deprived of the shares in question; 
that that day in court should be had in the jurisdiction where Col- 
lins lived and died, where his property was in fact, and where it had 
its legal situs, and where the will was probated and letters testa- 
Mentary were issued. We are asked to retain jurisdiction, not to 
prevent a failure of justice. but to prevent the due and normal ad- 
ministration of justice in the proper forum. 

The judgment should be reversed, and as, in the view wnich we 
have taken, no recovery could be had upon a new trial, the complaitit 
should be dismissed; but, because of the defendant’s course, without 
costs of the appeal, or of the court below. 


VAN BRUNT, P. J., and WILLIAMS, J., concur. 
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RUMSEY, J. (dissenting). While conceding, as we must, that the 
judgment, in its present shape, cannot stand, I regret that I cannot 
agree with the majority of the court in the final disposition which 
is to be made of this case. I do not think that the charges of 
fraud or collusion are fairly to be sustained by the evidence. It mar 
properly be inferred, as I think, that this property was brought into 
this state merely for purposes of convenience, and that when that 
was done Mrs. Collins had no other intention than to subject herself 
to the jurisdiction of the courts of New Jersey for the adjudication 
of her rights. She says—and there seems to be no reason to doubt 
the truth of what she says—that she renounced as executor, and that 
Steuart was appointed and qualified, because of the inconvenience 
which would result if she, as executrix, attempted to pursue her claim 
against the estate. When Steuart was appointed these securities 
were within this state, certainly by no act of his. It cannot be said 
that because he was willing that this claim, which is manifestly just, 
should be adjudicated upon by the courts of this state, he was in col- 
lusion with the plaintiff, or willing to defraud the estate of which he 
was executor. Disregarding the charges of fraud and collusion, it 
seems to me the case is a very simple one. The objection to main- 
taining the action arises from the fact that the estate, as such, is not 
represented. Without discussing the question whether it is neces 
sury that the estate should be represented, it seems to me that that 
objection is not an inseparable one, for which the complaint should 
be dismissed. No objection that there was a defect of parties was 
taken by the defendant. So far as he is concerned, therefore, he has 
waived it. Code Civ. Proc. 3$ 33, 498, 499. It can only be taken 
advantage of when it is appurent that a complete adjudication as to 
the rights of the parties require that other persons should be brought 
in. The law says that when that appears the court must require 
other parties to be brought in, if that can be done. Code Civ. Proc. 
§ 452. That it can be done in this case, I have no doubt. It is quite 
true that there is not now in this state an executor of this estate ap- 
pointed by our own courts. But the plaintiff, who is a creditor of 
the estate, and a large quantity of the assets of the estate, are within 
our jurisdiction. It is clearly within the power of the courts, upon 
the petition of a creditor, to appoint an ancillary administrator, who 
shall take possession of these assets, and hold thein, subject to the 
jurisdiction of this court, until the claims of the domestie creditors 
shall be adjudicated. Dawes v. Head, 3 Pick. 127, 145; Harvey v. 
Richards, 1 Mason, 381, Fed. Cas. No. 6,184; Story, Contl. Laws, 715 
et seq. This mode of proceeding is recognized as proper for the pro- 
tection of our own citizens, and is frequently pursued. I think an 
opportunity should be given in this case for the plaintiff to doit. The 
principle laid down by the majority of the court is farreaching, and. 
irmy judgment, may be productive of great inconvenience. It can- 
not be limited merely beeause of the difficulty of applying it. It must 
control whether the property be in New Jersey or in India; wherever 
a civilized nation has courts for the adjudication of the rights of 
property. Within the principle which that sought to establish in 
this case, if the executor has been appointed by the courts of New 
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Zealand, we would have no discretion, but must dismiss the complaint, 
and remit our own citizens to an application to the courts of that 
distant country to obtain those rights which the judicial machinery 
of this state is perfectly competent to give. I think that no such 
rule should be adopted, unless it is absolutely necessary, and it does 
not seem to me that that necessity exists, in view of the facts of this 
case. For that reason I must dissent from so much of the judgment 
as dismisses the complaint. 


INGRAHAM, J. (dissenting). I cannot concur in the disposi- 
tion of this case by my associates. The opinion of the court 
states that the first question, “then, is, can this action be main- 
tained against the defendant individually?” It seems to me that 
the first and only question in the case is, can this action be main- 
tained to foreclose the lien of the plaintiff on the securities men- 
tioned in the transfer or pledge made by Collins, whereby he sub- 
stituted these securities in place of the bonds of the plaintiff that 
he had misappropriated by pledging them as security for his note? 
Assuming that by that transfer, or agreement to substitute, a 
lien was created in favor of the plaintiff in these securities, it 
seems to me clear that she has the right to resort to a court of 
equity to foreclose that lien, and require the application of these 
securities to the redemption of her property pledged by Collins. 
The rule is, as stated in 18 Am. & Eng. Enc. Law, p. 667: 

“Qutside of agreement by the parties, and the operation of statute law, the 
tight of the pledgee to foreclose the title of the pledgor is enforced by filing a 
bill In chancery, and having a judicial sale under a regular decree in fore- 


closure, or by selling without judicial process, upon giving reasonable notice 
to redeem.” 


And in Briggs v. Oliver, 68 N. Y. 339, Andrews, J., says: 


“In case of a pledge, the right of a pledgee to come into equity to obtain a 
decree for the sale of the pledge exists, althougb a valid sale may be made 
without judicial action or decree.” 


I do not understand it to be questioned but that plaintiff had 
such a cause of action, and that such a cause of action is transitory, 
not dependent upon the residence of the parties. The plaintiff is 
a resident of this state, and the stock upon which the lien exists 
is within the jurisdiction of the court. The plaintiff having a 
plain right to commence an action to foreclose her lien upon the 
property, she makes the person in whose custody the property is, 
who claims to own it as a foreign executor, a party defendant. 
The owner of the property, who created the lien, is dead. He can- 
not be made a party to the action. His title to the property has 
vested in the defendant, his executor, under letters issued by a 
foreign state, and this title to the property is set forth in the 
complaint; and defendant’s appointment as the foreign executor, 
and the claim under which he holds the property, are alleged. 
The pleadings themselves clearly show the title he claims, and 
under which he threatens to remove the property from the state, 
and to compel the plaintiff to resort to a foreign tribunal to en- 
force her right in the property over which she has a lien. 
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It seems to me that it is entirely immaterial whether or not the 
defendant is described in the summons as the executor of Collins. 
The fact that he is in possession of the property, that he claims 
to own it and the right to dispose of it, and that such claim arises 
because of the grant of letters of administration in a foreign state, 
to me is a plain statement of his title to the property and his 
interest therein. The cause of action having existed in favor of 
the plaintiff; the plaintiff having made a party to the action all 
persons interested, or claiming an interest, in the property; the 
plaintiff being a resident of this state; the property being within 
this state; the defendant being engaged in business here, and 
having been served with process in the state,—I can see no rea- 
son why the court should refuse to entertain the action, and to 
give the plaintiff the relief to which it is conceded she is enti- 
tled. The opinion of the court holds that she is bound to go to 
the state in which this defendant was appointed executor, and ob- 
tain there the relief to which she is entitled. Upon what princi- 
ple, however, can a resident of this state be refused relief because 
a foreign state has appointed an executor who has an interest in 
the property sought to be affected by the decree? The fact that 
this foreign state adjoins our state is not material. The court 
would be bound to follow the same course if the decedent had 
been a resident of Australia, Africa, or Asia; and thus a citizen 
and resident of this state would be compelled to resort to a court 
of any foreign country of which the deceased happened to be a 
resident, to enforce a lien on securities in his favor created in this 
state, and when the property subjected to this lien is located here, 
and the court has jurisdiction over the person of the individual in 
whom the legal title is vested. Such a rule, I believe, has never 
before been enforced in any court. The general rule that letters 
testamentary or of administration give no authority to sue or 
be sued in a jurisdiction other than that in which the letters 
were granted is not disputed. The right, however, of such a for- 
eign executor or trustee to resort to the courts of another juris- 
diction, in which property belonging to the estate of which he is 
executor or trustee is located, to recover possession of such prop- 
erty, is well settled; and in such an action he does not sue in his 
representative capacity, but in his own right, as the legal owner 
of the property. It might be necessary for him, upon the trial of 
such an action, to prove the will, and put it in evidence, for the 
purpose of showing his title, but it would not have been neces- 
sary for him to have the will admitted to probate in this state. 
See Toronto General Trust Co. v. Chicago, B. & Q. R. Co., 123 N. 
Y. 45, 25 N. E. 198. His right to sue depends upon his being the 
legal owner of the property, the title to which bas vested in him 
by virtue of the decree of the foreign court granting the admin- 
istration. Now, what is the position here? The plaintiff has a 
lien upon certain specific property in this state; said property 
being held by the defendant, who has the legal title in consequence 
of the grant of letters testamentary by the courts of New Jersey. 
The plaintiff, having an equitable lien upon such property, comes 


Sup. Ct] COLLINS v. STEUART. 905 


into the courts of this state, making the defendant, the legal owner 
of the property, a party to the action, and asking for the en- 
forcement of such lien. If this property had been in the posses- 
sion of the plaintiff, the defendant could have sued her to recover 
possession, upon the principle stated in the case above cited, as 
the legal owner of the property, not as executor of the estate. 
The position being reversed, and the defendant, as such legal 
owner, being in possession of the property, and claiming to own 
it, with power to maintain, as such owner, an action in the courts 
of this state to recover its possession, why is he not the proper and 
only necessary party in an action to enforce a lien upon such 
specific property and have it applied to the satisfaction of such 
lien? The distinction between this cause of action and the cause 
of action by which a claim against the estate generally is sought 
to be enforced seems to me clear; and while I agree with my as- 
sociates that an action against the estate, to recover a claim 
against it, cannot be maintained here, in the absence of ancillary 
letters issued in this state, I think the cause of action that asked 
for the enforcement of this equitable lien upon this specific prop- 
erty was properly brought, and that the defendant was a proper 
party defendant individually; and certainly, as there is no ob- 
jection in the answer to the nonjoinder of the representative of 
the estate, the objection that such representative is not a party to 
the action has been waived. The resnit of the principle adopted 
by the majority of the court is this: We will allow a nonresident 
executor to come into the courts of this state, and recover posses- 
sion of property, the legal title to which was vested in the tes- 
tator, without requiring him to receive authority to act from the 
courts of this state. He having thus obtained such possession 
as owner, we refuse to allow one of our own citizens to enforce a 
lien which she has upon such property, sending her to the foreign 
jurisdiction under which the executor was appointed. In other 
words, the title which the executor acquired by the issue of let- 
ters testamentary is sufficient to enable him to sue in the courts 
of this state for the recovery of the property which had belonged 
to his testator, but is not sufficient to subject him to an action 
by which it is sought to recover from him such property. From 
this I dissent. 

I am of the opinion, therefore, that the judgment should be mod- 
ified by directing that the property mentioned in the third clause 
of the judgment, which is the property described in the instru- 
ment of March 14, 1889, be sold. and the proceeds thereof ap- 
plied towards the payment of Collins’ note to the bank, and that 
the balance of the property described in the complaint be deliv- 
ered to the defendant. 
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BLANC v. TENNESSEE COAL, IRON & RAILROAD CO. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


GARNISHMENT—JURISDICTION. 

Jurisdiction is not required in an attachment suit, the owner of the debt 
being a resident of another state than that in which suit is brought. and 
no service being had on him, and the debtor being a corporation of a third 
state, though such corporation bas officers within the state In which suit 
is brought, on whom service is had. 


Action by Frederick N. Blanc against the Tennessee Coal, Iron & 
Railroad Company. Verdict was directed for plaintiff for part only 
of his claim, and he moves for new trial, on exceptions ordered to 
be heard in the first instance at the general term. Exceptions sus- 
tained. 


The action was brought to recover the purchase price of goods sold and 
delivered by the Litofuge Manufacturing Company, a New York corporation. 
to the defendant, a Tennessee corporation, between December 1, 18¥1, an: 
February 27, 1893, at an agreed price in the aggregate of $693. The defens-: 
was, in substance, that July 5, 1892, the defendant was indebted to the Lito- 
fuze Company, for a portion of the goods sold and delivered, in the sum of 
$551.25, and the Litofuge Company had then made no assignment therecf: 
that on that day the suit was begun in the state of Alabama by the plain- 
tiff’s wife against the Litofuge Company and this defendant, to recover 
$46,511.01 upon a judgment recovered by her against the Litofuge Company. 
Iebruary 4, 1891, in the state of New York; and that on that day a writ 
of attachment was issued in such Alabama suit, and levied on such in- 
debtedness by this defendant to the Litofuge Company, and thereafter this 
defendant, by the decree in that suit, was compelled to and did pay to the 
plaintiff in such Alabama suit the amount of such indebtedness,—S$5o1.Z5. 
Upon the trial of this action, it was admitted that the goods were sold and 
delivered as alleged, the delivery being in the state of Alabama; and that in 
or about the month of July, 1892, the portion of the claim that had then ac- 
crued was assigned by the Litofuge Company to P. A. J. Blanc; and that 
after the whole claim had accrued, and before this action was commenced. 
April 11, 1892, it was assigned by such former assignee and the Litofuge 
Company to this plaintiff; and that the defendant appeared in this action 
April 12, 1892. The defendant put in evidence a record of the Alabama suit. 
from which it appeared, among other things, that the suit was begun and 
the attachment therein was levied upon this claim July 5, 1892; that the 
papers were served upon this defendant, the Tennessee corporation, whici 
appeared therein and answered August 3, 1892; that judgment therein was 
rendered April 15, 1893, and was satisfied May 17, 1893, by the defendant 
herein paying the amount of the debt attached,—$551.25. Defendant also 
gave evidence that {its principal office was in Nashville, and that it also had 
offices and works in Alabama; that the principal business of the coniyutor 
wus conducted in Alabama, where a number of its offices were, and where 
its principal mining and manufacturing business was carried on; that it als» 
had a railroad and extensive mines and blast furnaces in the state of Ala- 
bama. It also appeared that the plaintiff in the Alabama suit was a resident 
of the stute of New York until the month of August, 1892. It was concede! 
that the plaintiff {In this action would testify, if he were present at the trial. 
that he was in 1892 and 1893 president and treasurer of the Litofuge Com- 
pany, and one Elliott was its secretary, and they were the only ofticers of 
the company; and that they never personally or officially received any p- 
pers in the Alabama suit, or any notice thereof, nor saw any notice in the 
newspapers, nor had any knowledge or information that the Alabama action 
had been brought. Plaintiff offered to prove substantially these facts by 
Elliott himself, but this evidence was objected to by the defendant, and was 
excluded by the court, under plaintiff's objection. The court directed a ver- 
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dict for the balance of the claim after deducting the $551.25 attached and 
recovered in the Alabama suit, and ordered that the exceptions be heard in 
the tirst instance in this court. 


Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, JJ. 


A. J. Dittenhoefer and David Gerber, for plaintiff. 
J. M. Graham and Frank H. Platt, for defendant. 


WILLIAMS, J. It is claimed by the plaintiff in this action that 
no jurisdiction was acquired by the Alabama court in the attach- 
ment suit which renders the judgment in that suit binding upon 
this plaintiff, and deprives him of the right to recover the $551.25 
which was paid by the defendant pursuant to that judgment. This 
claim is based mainly upon two grounds: First, that no jurisdic- 
tion was acquired of the debt attached; second, that no juris- 
diction was acquired of the debtor in the attachment suit, the 
Litofuge Company, which was in form made a defendant in that 
suit. It must be assumed that, at the time the Alabama suit 
was commenced and the debt was attached, the debt was owned 
by the Litofuge Company. There is no proof that, prior to such 
suit and attachment, the debt had been assigned to the first as- 
signee thereof, P. A. J. Blanc. The owner and the party owing the 
debt were therefore in form made parties to that suit. The judg- 
ment shows that service was made upon the person owing the 
debt, the Tennessee Company, and it appeared and answered, and 
thus submitted itself to the jurisdiction of that court. The record 
does not, however, show that any service was made upon the owner 
of the debt, the Litofuge Company. The plaintiff offered evidence 
tending to show affirmatively that no such service was made, but 
this evidence was excluded as immaterial. It seems to us, there- 
fore, that we must assume no service of any kind was made upon 
the Litofuge Company. If, therefore, jurisdiction was obtained in 
that suit at all, so as to bind the Litofuge Company, it must be 
upon the theory that the court acquired jurisdiction of the debt, 
80 as to bind the owner thereof. Attachment suits partake of the 
nature of suits in rem, and are distinctly such when they pro- 
ceed without jurisdiction having been acquired of the person of 
the debtor in the attachment suit. The debtor in the attachment 
suit in the Alabama case was the Litofuge Company. The dis- 
tinction must be kept in mind here that while, as to the debt sought 
to be attached, the Litofuge Company was the creditor and the 
Tennessee Company was the debtor, vet, so far as the attachment 
suit was concerned, the plaintiff in that suit was the creditor and 
the Litofuge Company was the debtor, and that the property 
sought to be attached was the debt owing to the attachment debtor 
by the Tennessee Company. 

In Douglass v. Insurance Co., 138 N. Y. 209, 33 N. E. 938, Douglass 
had a claim against the insurance company for a loss by fire. Doug- 
lass was a resident of the state of New York, and the insurance com- 
pany was a domestic corporation, organized under the laws of the 
state of New York, and the claim accrued in the state of New York. 
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Douglass brought an action upon the claim against the insurance 
company in the state of New York. The insurance company set up, 
in bar of a recovery in that action, that, in the state of Massachu- 
setts, an action had been commenced by the creditors of Douglass 
against him and the insurance company, and in such action Douglass’ 
claiin had been attached, and was held for the payment of his debt, 
and that there was service in Massachusetts upon the agent of the 
insurance company. It was not claimed that there was personal serv- 
ice upon Douglass in the state of Massachusetts. There was service 
upon the insurance company by serving upon its agent in the state 
of Massachusetts, and there was service by publication upon Douglass 
pursuant to the laws of Massachusetts. Douglass did not appear or 
answer in that action. On demurrer to the answer of the insurance 
company in the action in this state, the court held that the Massa- 
chusetts action and the attachment proceeding were not a bar to the 
Douglass action in this state, saying, among other things, that while 
property might be subjected to seizure and sale for the debts of the 
owner of the property by means of appropriate judicial proceedings, 
provided due process of law should precede such appropriation, and 
while a state might authorize the seizure and sale of property within 
its jurisdiction for the payment of the debts of a nonresident, vet 
no state could subject property out of its jurisdiction to its laws; that 
it was a fundamental rule that in attachment proceedings the res 
must be within the jurisdiction of the court issuing the process, in or 
der to confer jurisdiction; and that while, as to movables, their 
seizure under attachment would show that their actual situs was 
within the jurisdiction, yet In respect to intangible interests, such 
as debts, the general rule was that the situs was at the domicile of the 
person to whom the debt was owing. The court further said that 
the attachment laws of our own and of other states recognized the 
right of attachment creditors of nonresident attachment debtors to 
collect a debt owing to such attachment debtors by a person within 
the jurisdiction where the attachment issued, and that to this extent 
the principle had been sanctioned that the laws of a state, for the 
purpose of attachment proceedings, might fix the situs of the debt 
at the domicile of the person owing such debt, but that no court could 
acquire jurisdiction in attachment proceedings unless the res was ei- 
ther actually or constructively within the jurisdiction of the court 
issuing the attachment. The court then held that the domicile of 
the insurance company owing the debt in that case was not in Massa- 
chusetts, but in New York state, saying that the rule was that a do 
mestic corporation at all times had its exclusive residence and domi- 
cile in the jurisdiction of its origin, and that it could not be gar- 
nished in another jurisdiction for debts owing by it to persons 
residing in another jurisdiction, so as to make the attachment ef- 
fectual against the persons owing the debts, in the absence of the 
jurisdiction over the persons of the owners of the debts. 

In Plimpton v. Bigelow, 93 N. Y. 592, the plaintiffs were residents 
of Massachusetts, and the defendant was a resident of Pennsylvania. 
The action was brought in the state of New York, upon promissory 
notes, and an attachment was issued. The sheriff undertook to levy 
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the attachment upon 439 shares of stock in a Pennsylvania corpora- 
tion. The court vacated the levy, holding that shares of stock in a 
foreign corporation belonging to a nonresident defendant could not be 
attached in this state; that the res wus not within this state; and, 
although it appeared that the corporation had oftices and did business 
in this state, yet the court said: 

“We regard the principle to be too firmiy settled by repeated adjudications 
of the federal and state courts to admit of further controversy, that a corpora- 
tion has its domicile and residence alone witbiu the bounds of the sovereiguty 
which created it, and that it fs incapable of passing personally beyond that 
jurisdiction,” 

We do not see that it is necessary to go bevond the authority of 
these two cases to determine the rights of the parties in this action. 
No jurisdiction was acquired of the person of the Litofuge Company, 
the owner of the indebtedness sought to be attached. The only claim 
that can be made is that jurisdiction was acquired of the indebted- 
ness itself, so as to enable plaintiff in that suit to attach and hold 
the indebtedness as being the property of the Litofuge Company. 
There was certainly as much jurisdiction of the person of Douglass in 
the Massachusetts case as of the Litofuge Company in the Alabama 
case. There was no personal service or appearance in either case. 
There was, at most, only such service by publication as the laws of 
these states provided for in actions partaking of the nature of suits 
inrem. Under the authorities cited above. attachment could only be 
levied upon this indebtedness if it was within the jurisdiction of the 
Alabama court, if its situs was in Alabama. The situs of the indebt- 
edness could only be at the domicile of the Litofuge Company, in the 
state of New York, or that of this defendant, in Tennessee. The 
domicile of the defendant was not in Alabama. Although it had 
offices and did business there, its domicile could only be in Tennessee, 
the sovereignty which created the corporation. 

Other questions are raised by the plaintiff, as to the validity of the 
Alabama judement. and the effect to be given to it in this state; but, 
if we are right in the suggestions already made, it is unnecessary to 
go further to determine that the verdict ordered by the trial court in 
this case was erroneous. 

The exceptions of the plaintiff should therefore be sustained, and 
the motion for a new trial should be granted, with costs to the appel- 
lant to abide event. All concur. 


SPRINGER v. WESTCOTT. 
(Supreme Court, Appellate Division, First Department. February 6, 1896.) 


Express ComranieEs—Loss oF CONTENTS OF TRUNK—LIABILITY—EVIDENCE. 

In an action against an express company for loss of contents of a trunk, 
plaintiff having made a prima facie case by evidence that, on taking the 
train which arrived in New York City at 8 p. m. Saturday, sbe checked her 
trunk to that city, and delivered it in good condition to the railroad ccom- 
pany; that on the train she delivered the check to defendant's agent, with 
Instructions to deliver the trunk at a certain place; that she heard nothing 
further from it till the following Tuesday, when it was delivered to her, 
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Douglass brought an action upon the claim against the insurance 
company in the state of New York. The insurance company set up, 
in bar of a recovery in that action, that, in the state of Massachu- 
setts, an action had been commenced by the creditors of Douglass 
against him and the insurance company, and in such action Douglass’ 
claim had been attached, and was held for the payment of his debt, 
and that there was service in Massachusetts upon the agent of the 
insurance company. It was not claimed that there was personal serv- 
ice upon Douglass in the state of Massachusetts. There was service 
upon the insurance company by serving upon its agent in the state 
of Massachusetts, and there was service by publication upon Douglass 
pursuant to the laws of Massachusetts. Douglass did not appear or 
answer in that action. On demurrer to the answer of the insurance 
company in the action in this state, the court held that the Massa- 
chusetts action and the attachment proceeding were not a bar to the 
Douglass action in this state, saying, among other things, that while 
property might be subjected to seizure and sale for the debts of the 
owner of the property by means of appropriate judicial proceedings, 
provided due process of law should precede such appropriation, and 
while a state might authorize the seizure and sale of property within 
its jurisdiction for the payment of the debts of a nonresident, yet 
no state could subject property out of its jurisdiction to its laws; that 
it was a fundamental rule that in attachment proceedings the res 
must be within the jurisdiction of the court issuing the process, in or 
der to confer jurisdiction; and that while, as to movables, their 
geizure under attachment would show that their actual situs was 
within the jurisdiction, yet in respect to intangible interests, such 
as debts, the general rule was that the situs was at the domicile of the 
person to whom the debt was owing. The court further said that 
the attachment laws of our own and of other states recognized the 
right of attachment creditors of nonresident attachment debtors to 
collect a debt owing to such attachment debtors by a person within 
the jurisdiction where the attachment issued, and that to this extent 
the principle had been sanctioned that the laws of a state, for the 
purpose of attachment proceedings, might fix the situs of the debt 
at the domicile of the person owing such debt, but that no court could 
acquire jurisdiction in attachment proceedings unless the res was ¢/: 
ther actually or constructively within the jurisdiction of the court 
issuing the attachment. The court then held that the domicile of 
the insurance company owing the debt in that case was not in Massa- 
chusetts, but in New York state, saying that the rule was that a do 
~ mestic corporation at all times had its exclusive residence and domi- 
cile in the jurisdiction of its origin, and that it could not be gar- 
nished in another jurisdiction for debts owing by it to persons 
residing in another jurisdiction, so as to make the attachment ef: 
fectual against the persons owing the debts, in the absence of the 
jurisdiction over the persons of the owners of the debts. 

In Plimpton v. Bigelow, 93 N. Y. 592, the plaintiffs were residents 
of Massachusetts, and the defendant was a resident of Pennsylvania. 
The action was brought in the state of New York, upon promissory 
notes, and an attachment was issued. The sheriff undertook to levy 
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the attachment upon 439 shares of stock in a Pennsylvania corpora- 
tion. The court vacated the levy, holding that shares of stock in a 
foreign corporation belonging to a nonresident defendant could not be 
attached in this state; that the res was not within this state; and, 
although it appeared that the corporation had offices and did business 
in this state, yet the court said: 


“We regard the principle to be tvo firmly settled by repeated adjudications 
of the federal and state courts to athnit of further controversy, that a corpora- 
tion has its domicile and residence alone withiu the bounds of the sovereignty 
which created it, and that it is incapable of passing personally beyond that 
jurisdiction.” 


We do not see that it is necessary to go bevond the authority of 
these two cases to determine the rights of the parties in this action. 
No jurisdiction was acquired of the person of the Litofuge Company, 
the owner of the indebtedness sought to be attached. The only claim 
that can be made is that jurisdiction was acquired of the indebted- 
ness itself, so as to enuble plaintiff in that suit to attach and hold 
the indebtedness as being the property of the Litofuge Company. 
There was certainly as much jurisdiction of the person of Douglass in 
the Massachusetts case as of the Litofuge Company in the Alabama 
case, There was no personal service or appearance in either case. 
There was, at most, only such service by publication as the laws of 
these states provided for in actions partaking of the nature of suits 
inrem. Under the authorities cited above, attachment could only be 
levied upon this indebtedness if it was within the jurisdiction of the 
Alabama court, if its situs was in Alabama. The situs of the indebt- 
edness could only be at the domicile of the Litofuge Company, in the 
state of New York, or that of this defendant, in Tennessee. The 
domicile of the defendant was not in Alabama. Although it had 
oftices and did business there, its domicile could only be in Tennessee, 
the sovereignty which created the corporation. 

Other questions are raised by the plaintiff, as to the validity of the 
Alabama judement, and the effect to be given to it in this state; but, 
if we are right in the suggestions already made, it is unnecessary to 
go further to determine that the verdict ordered by the trial court in 
this case was erroneous. 

The exceptions of the plaintiff should therefore be sustained, and 
the motion for a new trial should be granted, with costs to the appel- 
lant to abide event. Al] concur. 


SPRINGER v. WESTCOTT. 
(Supreme Court, Appellate Division, First Department. February 6, 1896.) 


Express COMPANIES—JOSS OF CONTENTS OF TRUNK—LIABILITY—EVIDENCE. 

In an action against an express company for loss of contents of a trunk, 
plaintiff having made a prima facie case by evidence that, on taking the 
train which arrived in New York City at 8 p. m. Saturday, she checked ber 
trunk to that city. and delivered it in good condition to the railroad com- 
pany: that on the train she delivered the check to defendant’s agent, with 
Instructions to deliver the trunk at a certain place; that she heard nothing 
further from it till the following Tuesday, when it was delivered to her, 
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soiled, broken, and empty, with defendant's usual express stamp thereon,— 
it was error to direct a verdict for defendant on his claim that he did not 
receive the trunk from the railroad company on its arrival, and saw notb- 
ing of it till the following Monday evening or Tuesday morning. when it 
was brought to the railroad company’s baggage room by the driver cf 
another express company, in its valueless condition; defendant not having 
shown when he delivered the check to the railroad company, and the pre- 
sumption being that he did on Saturday night, and that he then received 
the trunk in good condition; and no witness having shown of bis own 
knowledge that it was returned by another express company; and the agent 
of defendant who put the blue mark on the waybills opposite the name of 
plaintiff, and the description of her property, to show that it was missing, 
“or not delivered, or something of that kind,” on Saturday and the suc- 
ceeding days, having testified that, so far as he could remember, he made 
no personal search for it till Monday. 


Appeal from circuit court, New York county. 

Action by Hannah Springer against Robert E. Westcott, as pres- 
ident of the Westcott Express Company. From a judgment en- 
tered on a verdict directed for defendant, plaintiff appeals. Re 
versed. 

For former reports, see 29 N. Y. Supp. 149, and 33 N.Y. Supp. 805. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O’BRIEN, and INGRAHAM, JJ. 


B. F. Einstein, for appellant. 
Austen G. Fox, for respondent. 


BARRETT, J. Upon Saturday, the 14th of September, 1889, the 
plaintiff took the afternoon train upon the New York Central Rail- 
road from Troy to this city. At the same time she checked her 
trunk to New York, and delivered it in good order to the railroad 
company. She arrived here after 8 o’clock on the same evening. 
In the train, upon her way here, she gave her check to the defend- 
ant’s agent, with instructions to deliver the trunk at an indicated 
address, and took the usual receipt therefor. She heard nothing 
further from the trunk until the following Tuesday, when it was 
delivered to her, soiled, broken, and empty. It had upon it at this 
time the defendant's usual yellow label. Upon these facts the 
plaintiff rested. She thus made out a prima facie case. The de 
fendant properly looked upon it in the same light, for he made no 
motion to dismiss the complaint. The presumption was that the 
trunk continued in good condition while it remained in the posses- 
sion of the railroad company. Smith v. Railroad Co., 43 Barb. 228, 
229, affirmed 41 N. Y. 620, and cited with approval; Canfield v. 
Railroad Co., 75 N. Y. 148. The burden was upon the defendant 
of showing how he came to deliver the trunk in its damaged and 
valueless condition. His claim is that he did not receive the trunk 
from the railroad company upon the arrival of the train; that he 
saw nothing of it until the following Monday evening or Tuesdar 
morning, when it was brought to the railroad company’s baggage 
room bv the driver of another express company; that it was then 
in its damaged and valueless condition; and that thereupon he 
delivered it in that condition. The defendant’s evidence was br 
no means conclusive upon these heads. He did not show when he 
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delivered the check to the railroad company. If he delivered it 
upon Saturday night, the presumption was that he thereupon ob- 
tained possession of the trunk in good order. If he then gave the 
check to the company, he should at least have shown that, not- 
withstanding that fact, he did not actually receive the trunk. In 
that case he should have also shown how he came to give up the 
check without receiving the trunk; for certainly the defendant 
must—as he does—admit that when he receives a passenger's check 
he does not deliver it up to the railroad company without first get- 
ting the baggage. Without that admission, the exclusion of the 
question put to the defendant’s messenger tending to prove the 
latter fact was clearly error. In the absence, therefore, of any evi- 
dence as to when the check was delivered to the company, it must 
be assumed that it was delivered, and the trunk thereupon re- 
ceived, in the ordinary course of business, namely, upon the arrival 
of the plaintiff's train, upon Saturday evening, or at least upon 
the arrival of the train following. What transpired upon Monday 
night or Tuesday morning is also left in doubt. The driver of 
Dodd's express was not called as a witness, nor was the person 
who actually received the trunk from him. The defendant’s agent, 
who was examined, left it uncertain whether he testified of his 
own knowledge or from hearsay. He says that he saw the driver 
of Dodd’s express, and saw the trunk; and that when he first saw 
the trunk upon Tuesday morning it had the defendant’s express 
stamp on it. Upon the other hand, he said that he was not pres- 
ent when the trunk was received, and that its delivery “was re- 
ported” to him. When the trunk was actually received is also in 
doubt. The agent testified at one time that he saw it on Monday 
night (the 16th) for the first time. “That,” he added, “was the time 
that the trunk was brought there by Dodd's express.” At another 
time he testified that he was not present when the trunk was re- 
ceived on the morning of the 17th (Tuesday). The fact is, there 
was no legal evidence that the trunk was stolen, or that it was 
brought back to the railroad depot by Dodd's express, or by any 
one. 

The defendant also relies upon certain documentary evidence 
tending to show, as he contends, that the trunk was missing upon 
the night when it should have arrived, and also upon subsequent 
days. The evidence consisted of what are called waybills, upon 
which it was the duty of the defendant’s agent to put a blue star 
opposite the description of any piece of baggage which was miss- 
ing. This agent placed a blue star opposite the plaintiff's name, 
and the description of her baggage, upon these waybills. He tes- 
tified that this meant that the particular piece of baggage was 
“short.” Even in this respect his testimony was not entirely clear, 
for he also stated that the star “is put there to show there is some 
trouble in regard to the piece of baggage. It is either short, or 
not delivered, or something of that kind.” But, even if it meant 
“short,” and nothing else, he testified that the blue mark was made 
without any personal search. He told many confusing stories on 
this head, claiming that he made a search either upon Saturday 
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night or Sunday; but after a close cross-examination he in terms 
retracted all that he had said in that regard, and admitted that, so 
far as his recollection served him, the first time he made personal 
search for the trunk was upon Monday morning (the 16th). We 
do not think that under these circumstances the marks upon the 
waybills can have the conclusive effect claimed for them by the 
defendant. They really do not substantially alter the situation. 
The defendant had the plaintiff's check, and could only secure the 
trunk upon the surrender of this check to the railroad company. 
He did secure possession of the trunk, presumably upon the surren- 
der of the check; and it was for him to show when that surrender 
occurred. He having secured possession of the trunk, as evidenced 
by its delivery to the plaintiff, the jury could properly have in- 
ferred, in the absence of evidence to the contrary, that such pos- 
session was secured in the ordinary course of business. It was 
not for the plaintiff to account for the delay in the delivery of the 
trunk, nor for the condition in which it was when so delivered. 
The presumption that its originally good condition continued while 
it was in the possession of the railroad company was intensified 
by its exceptionally bad condition when delivered by the defendant. 
Trunks may be opened and rifled on a baggage ear, but they are 
not readily covered with mud and filth there. The jury might 
well have found upon all the testimony, under appropriate in- 
structions as to the presumptions, that the trunk was received by 
the defendant in the regular course of business in the same condi- 
tion in which it was when checked at Troy, and that after this re 
ceipt it was, without apparent reason or evidential explanation. 
delivered to the plaintiff in its damaged and valueless condition. 
We cannot conceive upon what principle or view of the evidence 
the case was withdrawn from the jury. The plaintiff was un- 
doubtedly bound to prove delivery of the trunk to the defendant in 
its original condition. But she did so prima facie when she proved 
that, after securing her check for the purpose of obtaining posses- 
sion of the trunk from the railroad company, such possession was 
obtained, as evidenced by the delivery to her. As the presump- 
tion was that the railroad company delivered the trunk to the de- 
fendant in the same condition in which it was when checked, the 
burden was upon the defendant of rebutting that presumption by 
competent and satisfactory proof. It would be an extraordinary 
rule which would require a traveler, after the delivery to him. un- 
der such circumstances, of his trunk in a damaged state, to go back 
over the entire route, and prove that the railroad company had not 
robbed him, and that the express company had. If there was an 
outside robbery, surely the burden was upon the defendant to 
show that that robbery happened prior to his receipt of the trunk. 
It is impossible to say that the defendant here so clearly estab- 
lished the latter fact, or so conclusively rebutted the presumptions 
arising from his delivery of the trunk after the receipt of the plain- 
tiff's check, as to warrant the withdrawal of the case from the jurv. 

The judgment should be reversed, and a new trial ordered, with 
costs to the appellant to abide the event. All concur. 


Sup. Ct.] bAUM’S CASTORINE CO. v. THOMAS. 913 


(v2 Hun, 1.) 
BAUM’'S CASTORINE Co. v. THOMAS. 


(Supreme Court, General Term, Fourth Department. December, 1895.) 


l. Stam ANSWER—COUNTERCLAIM. 
A counterclaim in an answer cannot be stricken out as sham under Code 
Civ. Proc. § 5388, allowing a “sham answer or a shaw defense” to be 
stricken out. 


2, APPEAL FROM JUSTICE’8 CoURT—NEW TRIAL. 

Code Civ. Proc. § 3068, provides that when, In an action brought in a 
justice’s court, judgment for more than $50 is demanded in either plead- 
ing, appellant shall be entitled to a new trial, if in his notice of appeal he 
demands one. //ield that, where the answer in an action in justice’s court 
contains a counterclaim sufficient and proper on its face, the question 
whether it was false in fact. and pleaded for the mere purpose of obtuain- 
ing a new trial on appeal. could not be tried on motion and affidavits in the 
county court, on appeal thereto. 


Appeal from Oswego county court. 

Action by Baum’s Castorine Company against Fred. A. Thomas, 
begun before a justice of the peace. The case was appealed to the 
county court, where plaintiff’s motion to strike out as sham the 
counterclaim in defendant’s answer, and to transfer the case from 
the trial calendar to the law calendar, wus denied, and it appeals. 
Affirmed. 


O. M. Reilly, for appellant. 
C. L Miller, for respondent. 


PARKER, J The first question presented by this appeal is 
whether the counterclaim in defendant's answer should have been 
stricken out as sham, under the provision of section 538 of the Cude 
of Civil Procedure. That section allows a “sham answer or a 
sham defense” to be stricken out on motion. But a counterclaim 
is not a defense, as the word is used in relation to pleadings. In 
section 500 it is provided that an answer may contain a statement 
of new matter constituting a “defense or counterclaim,” thus mak- 
ing a clear distinction between the two. The same distinction is 
found in section 507, and the very definition of a “counterclaim,” 
as given in section 501, shows that it is not included within the 
term “defense.” For this reason it has been held that a counter- 
claim could not be stricken out as sham under section 152 of the 
Code of Procedure, which embodied substantially the same provi- 
sions as are now contained in section 538 of the Code of Civil Pro- 
ages Collins v. Suau, 7 Rob. (N. Y.) 94; Fettretch v. McKay, 47 

427. 

The next question presented is whether the action should not 
have been transferred from the trial calendar to the law calendar, 
and a new trial denied to the defendant in the county court. It 
has been held that when a counterclaim is clearly demurrable, as 
in Denniston v. Trimmer, 27 Hun, 393, and in Moore v. Trimmer 
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(Sup.) 6 N. Y. Supp. 430, or when the action is such that a coun- 
terclaim is not permitted in it, as in Harvey v. Van Dyke, 66 How. 
-Prac. 396, and in Hinkley v. Railroad Co., 42 Hun, 282, it does not 
warrant a new trial in the county court; and that a motion to 
transfer the case from the trial calendar to the law calendar is 
proper practice, and should be granted. Those cases, however, do 
not reach the question here presented. But in Fuller v. Brierley, 
36 How. Prac. 47, and in Thompson v. Pine, 5 Hun, 647, it is held 
that when the counterclaim is sufficient and proper upon its face, 
although it may be false in fact, and pleaded for the mere pur- 
pose of obtaining a new trial on appeal, that question will not be 
tried upon affidavits in the county court. The Code of Civil Pro- 
cedure (section 3068) provides that whenever, in an action brought 
in a justice’s court, judgment for more than $50 is demanded in 
either pleading, the appellant shall be entitled to a new trial, if 
in his notice of appeal he demands one. _ Here, in plain language, 
is a strict right given to either party; and, unless it appears that 
the counterclaim is an improper and unwarranted pleading in the 
action, that effect should be given to it which the statute so plainly 
directs. It is true that, under such a rule, the right so given may 
sometimes be abused, but so would the practice allowing the truth- 
fulness and good faith of a counterclaim to be assailed by motion 
and upon affidavits in the county court. We conclude that the 
rule adopted by the court in Thompson v. Pine, above cited, is the 
proper one, and we are not disposed to differ from it. The order 
of the county court is correct, and should be affirmed, with $10 
costs and printing disbursements against the appellant. 

Order affirmed, with $10 costs and disbursements. AI) concur. 


(92 Hun, 19.) 
McCARTHY et al. v. OCKERMAN, Sheriff. 


(Supreme Court, General Term, Fourth Department. December, 1895.) 


REPLEVIN—AFFIDAVIT—SUFFICIENCY. 

An affidavit In replevin alleging that plaintiff is “the owner and entitled 
to the possession of” all the goods of a certain firm is not bad for in- 
sufficiency of description, and should be construed to mean the property 
which recently belonged to said firm. 


Appeal from special term. 

Replevin by David K. McCarthy and others against Frederick P. 
Ockerman, sheriff of Broome county, to recover certain chattels re 
plevied by the defendant. From a judgment for plaintiffs, rendered 
upon decision of the court after a trial by jury, defendant appeals. 
Reversed. 


Perkins & Parsons, for appellant. 
Wilson & Wells, for respondents. 


PARKER, J. Manifestly, the plaintiffs in this action stand in the 
position of a third party claiming goods that the defendant claims to 
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hold under replevin process issued to him as sheriff of Broome county; 
and, within the provisions of sections 1709 and 1710 of the Code of 
Civil Procedure, this action cannot be maintained against the defend- 
ant if his claim in that respect is correct. ‘The plaintiffs, however, 
insist that the requisition issued to the defendant does not authorize 
him to take the goods in question, and that it is utterly invalid, for 
want of a sufficient description of the property in the affidavit upon 
which it was issued. The aftidavit states that the plaintiff in that 
action, William Beach, is the owner and entitled to the possession of 
“all the dry goods, notions, carpets, wall paper, crockery, boots and 
shoes, groceries, fixtures, safe, and the personal property and effects 
of Parsons & Beach, in the Birdsall Block, in the said village of Whit- 
ney’s Point,” etc., and no more specific description of property is given 
therein. Upon such affidavit is indorsed a direction to the sheriff, 
Ockerman, the defendant in this action, “to replevy the chattels de- 
scribed in the within affidavit.” The action brought by Beach, and 
in which such requisition was issued, is brought against one member 
of the firm of Parsons & Beach and the Seymours, who then claimed 
to hold the property for the firm. Beach’s right to the property is 
based upon a bill of sale thereof, claimed to have been executed by 
the firm to himself; and the parties against whom the requisition is- 
sued are parties claiming to represent the firm, and to hold the goods 
for it. 

The plaintiffs in this action contend that in the process in question 
the only property described or directed to be taken is the property of 
“Parsons & Beach,” and that, inasmuch as the property in question 
did not belong to “Parsons & Beach,” it is not described, and is not 
included within the requisition. It is not to be supposed that Wil- 
liam Beach, by the use of the phrase “goods,” etc., “of Parsons & 
Beach,” intended to describe the property which he sought to replevy, 
as being then owned by Parsons & Beach. A few sentences before 
this phrase occurs, he had sworn that such property was owned by 
himself, and that he was entitled to the possession thereof; and a few 
sentences thereafter he swears that such property was wrongfully 
detained from him by or on behalf of such firm. Read in such con- 
nection, the fair interpretation of such affidavit is that by the phrase 
“the goods,” etc., of “Parsons & Beach,” was meant the property gen- 
erally known as theirs, and that the property really intended to be 
described was all the property then in the building known as the 
«Birdsall Block,” at Whitney’s Point, which recently belonged to such 
firm, and which they still clainfto own and hold. Being so construed, 
we do not think that the requisition issued upon such affidavit was 
invalid. 

As against the firm of Parsons & Beach, or those claiming to hold 
for them, the sheriff would be protected in taking any property in 
the Birdsall Block, so formerly owned and then held and claimed by 
them. No trouble need arise as to his identifying the property in- 
tended. All property answering to that description was to be taken, 
and, if a dispute arose over any particular article, the question to be 
determined was simply whether it had formed part of their stock, and 
was still held and claimed by such firm. That was a fact which could 
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be easily ascertained, and thus the means were at hand by which the 
sheriff could easily and effectually identify each article he was to 
take. There does not seem to be anv reason, therefore, for helding 
the description insufficient or the requisition invalid. 

Although the plaintiffs in this action had, prior to the issuing of 
such writ, notified Parsons & Beach that thev had rescinded the sile 
to them of the goods in question in this action, and had demanded] 
from them a return thereof, nevertheless there had pot as vet been 
apy change of possession. The sheriff found such goods, when he 
executed the writ in question, in the Birdsall Block. in the possession 
of Parsons & Beach, and claimed by them to be a part of their stock, 
aud there is no dispute but that they had been part of such stuck 
Intermediate the sale to them and its rescission by these plaintiits 
Nor is there any doubt but that the sheritf, the defendant in this ac- 
tion, took them upon such requisition, as part of the stock of Parsons 
& Beach, and made no claim to hold them, except by reason of such 
requisition. It is substantially so found in the ninth finding of fact, 
and so the evidence discloses. As against Parsons & Beach, the sher- 
iff had the right so to take them; and, because of such right. thev 
come within the provisions of sections 1709 and 1710 of the Cude of 
Civil Procedure. They bad been replevied by the sheriff, and hence 
no action to replevy them from him can be maintained. For this rea- 
son the judgment in the court below should be reversed, and a new 
trial yranted, with costs to abide the event. 

Judgment reversed, and a new trial ordered, with costs to abide 
the event. All concur. 





(16 Mise. Rep. 39.) 
QUIGG v. INTERNATIONAL SHIRT & COLLAR CO. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 
é 


APPEALS FROM INFERIOR COURTS—NECESSITY FOR SECURITY. 

Under Code Ciy. Proc. §§ 1340, 1341, providing for appeals to the supreme 
court from inferior courts, and requiring security to be given, as amend- 
ed (Laws 1895, p. 840, c. 046), security is not necessary on an appeal from 
a judgment of tbe general term of the city court of New York, set for 
bearing at the appellate term. 


Appeal from city court, general term. 

Action by Edward C. Quigg against the International Shirt & 
Collar Company. From a judgment for defendant, plaintiff ap- 
pealed. Respondent moves to dismigs the appeal for failure of ap- 
pellant to give security. Denied. 

Argued before DALY, P. J.. and McADAM and BISCHOFF, JJ. 


Fromme Bros., for appellant. 
D. Leventritt, for respondent. 


PER CURIAM. Appeals from judgments of the general term of 
the city court of New York are governed by the provisions of sec- 
tions 1340 and 1341 of the Code of Civil Procedure, together with 
the further provisions of titles 1 and 3 of the twelfth chapter of 
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that act (Code, § 3192), except as modified by Code, §§ 3193, 3194. 
These latter do not affect the question before the court, viz. wheth- 
er security is necessary to perfect such an appeal. Section 1340 
of the Code (amended, Laws 1895, p. 840, c. 946) provides for ap- 
peals (such as the present) from “inferior and local courts hereto- 
fore heard by the court vf common pleas for the city and county 
of New York,” etc.,to the supreme court,after January 1,1896; and 
the hearing and determination of such appeals is had at the appel- 
late term. Code, § 3191, subd. 1. To perfect such an appeal, se- 
curity is not requircd. Code, § 1341. Under former statutory 
conditions, security to perfect an appeal from a judgment of the 
city court of common pleas was held to be essential. Carling v. 
Purcell, 3 Mise. Rep. 55, 22. N. Y. Supp. 558 But by the amend- 
ment noted the call for such security was made to cease with the 
existence of that court, and with the beginning of the present ap- 
pellate practice. 
Motion denied, with $10 costs. 


HAUX et al. v. DRY DOCK SAV. INST. et al. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


Trust—Deposit In BANK—INTUNTION. 

A father deposited certain sums in a savings hank, “in trust for R., 
C., and H.,” his children, and continued making other deposits to the same 
account for some twenty years, continuing after the death of each and 
all of such children. He also deposited a certain sum in his own name, 
in trust for W., his son, to whem he delivered the pass book, the son 
afterwards remaining in possession or control of the same. Before his 
death, when making his will, be stated that he had money deposited in 
such savings bank, though he had no aecount therein, except these al- 
san trust funds. Held insufticient to show a deposit in trust for such 
children, 


Appeal from superior court of New York City, special term. 

Action by William Haux, as executor, and Mina Haux, as execu- 
trix, of the will of William Haux, deceased, against the Dry Dock 
Savings Institution and others, to recover the amount of a deposit 
made by the testator in the defendant bank. Judgment for plain- 
tiffs, and defendants appeal. Affirmed. 


This action is brought to have the question adjudicated whether or not the 
several depasits made by the said William Haux, deceased, with the defendant 
the Dry Dock Savings Institution, constituted a trust or trusts, and also to 
have determined the rights and interests of all the parties to this action ip 
the fund created by said deposits, and to have the defendant the Dry Dock 
Savings Institution ordered and directed to deliver said fund in accordanee 
with the decision in the premises. On the 3d day of January, 1870, Wil- 
liam Havx, deceased, the father of Rosa, Charles, and Henry Haux, de- 
posited with the Dry Doek Savings Lnstitution the sum cf S10. “in trust 
for Rosa, Charles, and Henry Haux’; and subsequently and until April, 
1802, the said William Haux, deceased, made other deposits, which at the 
Ume of bis death amounted to the sum of 83,000. The evidence shows that 
all the alleged beneficiaries are dead: that they all died during the lifetime 
of William Haux, the father; and that before the death of any, after the 
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death of each and after the death of all, deposits were made to this account 
It is also shown that the deposits in this account changed in nature and es- 
tent during the year 1886. Until that time the deposits were made up of the 
savings of the children of William Haux, including the savings of Mina and 
KXatherine Haux, neither of whom is mentioned among the alleged bene 
ficiaries. After and during 1886, the deposits were of much greater amounts, 
and these amounts were drawn from and comprised the entire profits of the 
business of WilHam Haux, the father, and the interest drawn from the 
German Savings Bank. The evidence showed that William Haux had an ae- 
count in his own name in the German Savings Bank; that it was his custom 
to deposit the profits of his business therein, and that he continued to do 
so until it reached the $3,000 limit; that subsequent to the time when this 
account reached $3,000, and subsequent to the payment to Rosa and Henry 
Haux of $100 each, William Haux began, in August, 1886, to make the large 
deposits of profits and interest in the Dry Dock Savings Institution above 
referred to. From 1870 until the death of William Haux, Sr., the pass books 
of this account in dispute always remained in his possession or subject to 
his control, and on one occasion he withdrew $197.36 from the account. there- 
by reducing the amount of money therein to the $3.000 limit. On the same 
day, in January, 1870, when the aceount in dispute was opened, William 
Haux opened another account in the same institution, “William Haux, in 
Trust for William Haux’’; and the pass book of this account was delivered 
to Williain Haux, Jr., his son, and always remained in bis possession or sub- 
ject to his control. It was further shown that when William Haux, Sr.. made 
arrapgements to have his will drawn, he stated to Dr. Gillert that be had 
money deposited in the German Savings Bank and in the Dry Dock Savings 
Institution, and that William Haux, Sr., had no account in the Dry Dock 
Institution except this alleged trust fund. 


Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER. 
SON, O'BRIEN, and INGRAHAM, JJ. 


H. M. Hitchings, for appellants. 
Joseph Rowan, for respondents. 


PER CURIAM. The rule now established in this state is that 
whether or not a trust was created depends upon the intention of 
the donor at the time of the opening of the account and of the de 
posits made in the bank; and that question is a question of fact, 
to be determined in each particular case from the acts and decla- 
rations of the parties and the circumstances surrounding the trans- 
action at the time of the performance of the several acts. Cun- 
ningham v. Davenport, 147 N. Y. 43, 41 N. E. 412. We think it 
clear in this case that there was evidence before the trial court te 
sustain his findings that there was no intention upon the part of 
the depositor to create a trust In respect to the balance remaining 
in bank at the time of his death, and that that finding should not 
be interfered with on appeal. 

The judgment, therefore, should be affirmed, with costs. 
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(1 App. Div. 158.) In re ISBELL’S ESTATE. 


(Supreme Court, Appellate Division, Third Department January 27, 186.) 


1. CHARITIES—BEQUEST. 

Testatrix gave a legacy to the “Japan Missiun. under the direction of the 
Baptist Board of Foreign Missions” The Japau Mission and the Board 
of Foreign Missions were certain department: or flelds of labor of a cor- 
poration known as the American Baptist Missionary Union. Held, that 
the legacy was valid as a legacy to the upicn. 

2, SAME—TRUSTS. 

Such bequest did not create a trust requiring the apprication of the be- 

quest In the Japan Mission work. 


Appeal from surrogate’s court, Broome county. 

Appeal by the American Baptist Missionary Union, a corporation 
organized under the laws of Massachusetts and Pennsylvania, from 
the decree of the surrogate made upon the final] settlement of the 
executor of the last will and testament of Mary L. Isbell, deceased, 
by which decree it was adjudged that the appellant was not entitled 
to the legacy of $1,000 mentioned in the clause of the testatrix’s will 
set forth in the opinion. Reversed. 

Argued before PARKER, P. J., and LANDON, HERRICK, MER. 
WIN, and PUTNAM, JJ. 


Horace L. Bronson, for appellant. 
Frank M. Hays, for respondent executor. 
John J. Irving, for the other respondent. 


LANDON, J. The clause of the will under which the legacy is 
claimed is as follows: 


“I give to the Japan Mission, under the direction of the Baptist Board 
of Foreign Missions, $1,000 (one thousand dollars). ‘Lo pay the annual in- 
terest of the money, well invested, with good security.” 


The surrogate found: 


“That neither the Japan Mission nor the Baptist Board of Foreign Mis- 
sions were or are corporations, but that both are voluntary associations, do- 
ing missionary work under the direction and control of the American Bap- 
tist Missionary Union, which is a duly formed and constituted foreign cor- 
poration; that, for many years prior to her death, Mary L. Isbell bad been 
a member of the First Baptist Church of the city of Binghamton, N. Y., and 
& contributor to the cause of missions of that church; that, thirty years prior 
to her death, she had a daughter, who married a missionary, and together 
they sailed for Japan, to engage in missionary work, but that the vessel 
on which they sailed was lost at sea, with all on board; that from this fact 
Mary L. Isbell had a peculiar interest in the Japan Mission, and that she 
intended the aforesaid bequest for the benefit of that mission alone, and 
did not intend to give it to the American Baptist Missionary Union.” 


And also, as a conclusion of law: 

“That the said bequest of $1,000 to the Japan Mission is void, and that 
the same falls into, and becomes a part of, the residuary estate.” 

From our examination of the evidence, we think the surrogate’s 
finding that both the Japan Mission and the Baptist Board of Foreign 
Missions “are voluntary associations, doing missionary work under 
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the direction of and control of the American Baptist Missionary 
Union,” is inaccurate, to a degree that constitutes error. The evi- 
dence shows that the Japan Mission, instead of being a voluntary as- 
sociation or body, separate and distinct from the corporation known 
as the “American Baptist Missionary Union,” is in fact the name of 
a certain department or field of labor of the corporation itself, and 
which it manages and conducts. Dr. Fletcher, the district secretary 
of the corporation, teatified: 

“I Know of the Japan Mission; that is, the term covers our work in Japan. 
The missionaries that are sent to Japan are accepted by the American Bap- 
tist Missionary Union, and are designated to their work in Japan by that so- 


ciety. The expenses of the Japan Mission are all paid by the American Bap- 
tist Missionary Union, and were so in June, 181 [date of the will].” 


He also testified that: 


“The Baptist Board of Ioreign Missions is a part of the board of man- 
agers of the union, and under its direction; that, apart from such buard of 
managers, there is no Baptist Board of Foreign Missions; that the board of 
managers of the union elects an executive committee of nine, which con- 
ducts the missions under the direction of the board of managers, and thus 
the board of managers of the corporation directs the Japan Mission, as vue 
of its mission fields.” 


It is plain from the evidence, which is not contradicted, that nei- 
ther this Japan Mission nor the Baptist Board of Missions had any 
existence except through the corporation, the American Baptist Mis- 
sionary Union. The Baptist Board of Missions was simply a con- 
venient name, but not an instrumentality or association, apart from 
the union itself, by which the union designated that part of its ac- 
tivities which embraced its administration of its missionary enter- 
prises. The “Japan Mission” was the name of one of its enterprises 
thus administered. The finding of the surrogate that the testatrix 
did not intend to give the legacy to the American Baptist Missionary 
Union cannot be upheld, upon the evidence. The testatrix intended 
to make her gift effectual. The only way this could be done was by 
and through the union. The corporation—that is, the union—was 
organized, to use the language of the acts of incorporation of the gen- 
eral court of Massachusetts in 1845, and of the general assembly of 
Pennsylvania in 1846, “to diffuse the knowledge of the religion of 
Jesus Christ, by means of missions, throughout the world.” These 
acts authorize it to receive gifts, devises, and bequests; and chayter 
17 of the Laws of this state of 1870 confers upon it the like capacity. 
It is mainly supported by the contributions of persons in sympathy 
with the Baptist denomination, and was, when this will was made, 
the only Baptist organization in the country covering the same or 
like fields of labor. The membership of the union was made up of 
life and annual members. The testatrix was a life member. The 
Union published the Baptist Missionary Magazine, largely circulated 
among the Baptist churches and communicants. In each number of 
this magazine there was published an annual report of the affairs of 
the union and of this mission, under the name of “Japan Mission.” 
By these published reports of the treasurer of the union, it appears 
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that the union kept separate accounts of specific funds bequeathed 
to aid the several missions of the union, as the Japan Mission, Ran- 


goon, Toungoo, African Medical, ete. The church which the tes- ” 


tatrix attended made its contributions to foreign missions through 
the union. The “Board of Foreign Missions” was the customary term 
which this church employed in designating the object for which col- 
lections for this purpose were solicited. The testatrix was a mem- 
ber of the Women’s Baptist Foreign Missionary & Auxiliary Society 
of the Baptist church which she attended. The contributions of this 
society went to the union. It is not distinctly found, but the evi- 
dence tends to show, that she had no children or grandchildren liv- 
ing. The surrogate finds that she intended the legacy for the benefit 
of the Japan Mission alone; and he sets forth in his findings the 
motive justifying her intention, namely, that her only daughter had 
married a missionary, and together they sailed for Japan, to engage 
in missionary work, and were lost at sea. This was 30 years before 
she made her will. This finding by the surrogate is not inconsistent 
with her purpose to have the legacy reach the Japan Mission through 
the means of the agency which she suggests, namely, the Baptist 
Board of Missions, which was in fact the name by which the Ameri- 
can Baptist Missionary Union was commonly known, in its capaci- 
ty as manager of the Japan Mission. Certainly, she expected the 
Baptist Board of Missions to administer her bounty, and, when she 
named the board, she, in effect, named the corporation for which the 
board could only act. In no way could that board lawfully act, ex- 
cept for the corporation. We think that a bequest to a department 
of an incorporated society, which department is inseparable from 
the corporation, and can only be made effectual through the corpora- 
tion, may be upheld as a bequest to the corporation itself; especially 
80 when this department has a distinctive name, by which it is com- 
monly known, and is, as in this case, the designation of a particular 
field or class of religious activities and charities which have the sanc- 
tion of the law. and, certainly with the members and friends of such 
communions, the sanction and stimulus of religious duty. in soliciting 
and administering pecuniary aid. In re Wehrhane, 40 Hun, 542. It 
was pointed out in the case cited that Betts v. Betts, 4 Abb. N. C. 417, 
relied upon by the respondent, is distinguishable. In the Betts Case 
the bequest was to the Marine Bible Society, an unincorporated so- 
ciety, and it was claimed by the corporation the American Bible So- 
ciety. The Marine Society was not a department or branch of the 
American Society, but had its separate organization, and was simply 
auxiliary to the American Society. It was its helper, but not a part 
of itself, and ‘ts management, and the measure of its help, was con- 
trolled by itself. See pages 341, 403. It was quite possible that a 
gift to the Marine Bible Society would not have aided the American 
Bible Society. The respondent cites Society v. Bowen, 21 Hun, 389. 
In that case there was a bequest to the Presbyterian Church of Chili, 
and a separate bequest of $1,000 to the Presbyterian Cemetery, the 
income of the money to be applied to its maintenance. The bequest 

to the cemetery was held invalid, the court holding that a trust was 
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sought to be created, and no trustee named, and no beneficiary, com- 
petent to receive, named. The fact that the testator named the 
* church as the legatee of one bequest, and the cemetery as the legatee 
of another, probably had some weight in leading the court to conclude 
that the testator did not intend to make his bequest to the cemetery 
by confiding it to the church.. In the Wehrhane Case the court did 
not think the case should control its decision, and we do not think 
it should control in the case before us. But since we conclude, as a 
matter of fact, that the testatrix intended to bequeath this legacy to 
the American Baptist Missionary Union, effect should be given to her 
intention, notwithstanding the technical defect in naming the legatee. 
Lefevre v. Lefevre, 59 N. Y. 434; Gray v. Society (Sup.) 2 N. Y. Supp. 
878; Greer vy. Belknap, 63 How. Prac. 390; Hospital v. Schreck, 3 
Dem. Sur. 225; In re Stiles’ Estate (Surr.) 3 N. Y. Supp. 137; Canfield 
v. Crandall, 4 Dem. Sur. 114; Institution v. How’s Ex’rs, 10 N. Y. S4. 

We do not think that any trust was created by the terms in which 
the bequest was given. The testatrix desired that the corporation 
should take and administer her bounty in favor of one of the worthy 
objects of its care in preference to the others. She desired that the 
principal should be preserved, invested, and the income expended. 
This the charters of the American Baptist Missionary Union, and the 
enabling statute of this state, above cited, permit to the corporation. 
Indeed, if the Japan Mission should seek to come into court, it would 
have to do so in the name of the union, and thus present the absurdity 
of suing itself. Since the legacy is to the union, for the benefit of itself, 
the suggestion of the testatrix as to its manner of enjoying the benefit 
creates a moral, but not a legal, obligation. Lawrence v. Cooke, 14 
N. Y. 682, 11 N. E. 144; Pell v. Folger, 68 Hun, 443, 23 N. Y. Supp. 
42; Field v. Mayor, etc., 38 Hun, 590; In re Le Fevre, 5 Dem. Sur. 24. 

We think the decree of the surrogate should be reversed, upon the 
facts, and a decree entered directing the payment of the $1.000 legacy 
to the American Baptist Missionary Union, with costs. AJIl concur. 


— eee 


(15 Mise. Rep. 355.) 
In re CARLAND’S WILL. 


(Surrogate’s Court, New York County. December, 1895.) 


WiLis—UnNpuk INFLUENCE. 

Probate will be refused on the ground of undue Influence, it appearing 
that testatrix had barely reached the age when a minor can make a will. 
had for a long time been an invalid, was weak in mind, and died 19 
weeks after making the will; that it gave everything to her aunt by 
marriage, who was her guardian, with whom she lived though she had a 
brother; that though the will recited, as reason for giving the brutber 
nothing, that he had been cruel to her, he and testatrix were playing to- 
gether immediately after the paper was executed, and witnesses testified 
that never in many years had they seen any evidence of an unfriendly 
spirit between them; that, though the reason stated in the will for giv- 
ing the property to the aunt was that the aunt had given ber a zocd 
home and kind treatment, she had been amply paid for all she had done, 
out of the ward's estate; and that when, on peation of the ward stating 
it was necessary for her health that she go to a warmer climate and 
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have carriage rides, $500 was advanced to the guardian out of the ward’s 
estate, with a provision tn the order that it should be expended for the 
purposes stated, “and not otherwise,” the guardian spent $50 of it for 
haviug the ward’s will drawn, $150 for a ring for the wurd, and deposited 
the balauce to her own credit in a savings bauk. 


Petition for probate of the will of Jennie Carland, deceased. De 
nied. 


O'Shaughnessy & Kelly, for proponent. 
Henry F. Miller, for contestant. 


FITZGERALD, 8S. Jennie Carland, the decedent, was an orphan. 
She had barely reached the age when a minor can make a legal be- 
quest of personal property. By the instrument propounded, she 
gives her whole estate to Mrs. Platt, her aunt by marriage, and the 
guardian of her person, and with whom she was living. The claims 
of her brother, her only next of kin, were not only ignored, but in 
the paper is contained the unusual statement that, in making the 
will, she had taken into consideration her brother, George, and her 
aunt, Mrs. Nettie Watts, and, as they were entitled to nothing from 
her because of their cruel and unkind treatment of her, she had 
made the devise and bequest to Mrs. Platt, because Mrs. Platt had 
given her a good home, kind treatment, motherly care, and nursing 
during her long and protracted illness. The language quoted is, 
doubtless, that of the scrivener, in which the decedent probably ac- 
quiesced, but such a statement is not competent evidence of the fact. 
It is only admissible as showing her feelings towards the persons 
named. Mrs. Watts was produced as a witness for the contestant, 
aud she denied that she had been guilty of cruel or unkind treat- 
ment of the deceased. The brother was not called. He would 
have been competent to either aftirm, deny, or explain the statement 
of his alleged cruel and unkind treatment. But it was shown that, 
immediately after the execution of the paper, he and his sister were 
engaged in conversation, and were plaving cards together. Other 
witnesses testified that in many years they had never seen any evi- 
dence of an unfriendly spirit between the brother and sister. It is 
certain that she was and had been for some time an invalid, and 
about 10 weeks after the execution of the paper she died. One wit- 
hess, in describing her, states that he had a “pity for the poor little 
girl.” Another, Mr. Heyman, a subscribing witness, testified that 

“she was quiet and passive.” Still another, Mr. Cohn, the drafts- 
man of the will, states that she luoked like a girl of 14 or 15, not 
matured; that she was thin, wasted, pale, and languid, with no life 
or vigor ‘about her, for she was perfectly passive. Mr. Cohn's tes- 
timony is open to criticism because, with this view expressed of the 
girl's weak condition, he, an intelligent attor ney, received the in- 
structions for the preparation of the instrument in which the guard- 
ian was made the sole beneficiary, superintended its execution, and 
became a subscribing witness thereto. But many of the facts tes- 
tified to by him are corroborated by the testimony of other wit- 
nesses; and, by the circumstances showing the origin and execu- 


. 
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tion of the paper, I cannot but conclude that the girl was in a weak 
mental and physical condition, and could be easily influenced by a 
dominating mind, and, on all the evidence, I am satisfied that Mrs. 
Platt was the active directing mind in causing the preparation and 
execution of the paper. She certainly had both motive and oppor- 
tunity for diverting to herself the estate of her ward. She did not 
even wait for the death of her niece to begin to vest it in herself. 
A petition was filed by the ward setting forth that it was necessary 
for her health that she go to a warmer climate, that she have car- 
riage rides, and a belief that the guardian would spend the money 
judiciously for the benefit of her health. On these representations, 
an order was entered that $500 be advanced to the guardian out of 
the estate. But the order was coupled with a condition that the 
guardian was to expend the same, or as much as would be therefor 
required, for the purposes stated in the petition, “and not other- 
wise.” The good faith of Mrs. Platt may well be questioned when 
it appears that out of the sum $50 was paid to the attorney for draw- 
ing the will, and $150 in the purchase of a ring for the ward, and 
that the balance was deposited by the guardian to her own credit 
in a savings bank, though this fact was reluctantly admitted. This 
was a clear violation, not only of the spirit, but of the letter, of the 
direction of this court. When, under a will, the natural objects of 
a testator’s bounty are ignored, and a stranger who is the sole bene 
ticlary presents the paper for probate, he should come into court 
prepared to show that it represents the free and unconstrained 
wishes of the testator, and that there were good reasons moving for 
the disinheritance of kindred, for such a paper “is viewed with great 
suspicion by the law, and some proof should be required besides the 
factum of the will before it can be sustained.” Marx v. McGlynn, 
SSN. Y. 370. “When the guardian has been at all instrumental in 
procuring the execution of the will, the law presumes undue influ- 
ence by reason of the confidential relation existing between the 
cuardian and ward. And the guardian who proposes such acts 
must go bevond the mere formal execution of the paper, and show 
the act to have been the act of a voluntary, capable, and under- 
standing testator.” Limburger v. Rauch, 2 Abb. Prac. (N. 8.) 279. 
The contest of the will of Fanny Bosch, reported under the title of 
Seiter v. Straub, 1 Dem. Sur, 264, has many features similar to the 
one now under consideration. In that proceeding, Surrogate Rol- 
lins made an able presentation of the law applicable to such cases, 
and it may be referred to with profit. Probate was denied, and the 
matter was never appealed. It is often difficult to determine the 
existence of undue influence when it is not made manifest by 
threats or physical coercion. But in Children’s Aid Soc. v. Lover- 
idge, 70 N. Y. 387, Judge Miller presents a lucid definition. He 
says that, to avoid a will on the ground of undue influence, “it must 
be shown that the influence exercised amounted to a moral coer- 
cion. Whichrestrained independent action and destroved free agency, 
or which, by importunity which could not be resisted, constrained 
the testator to do that which was against his free will and desire, 
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but which he was unable to refuse or too weak to resist. It must 
not be the promptings of aifection, the desire of gratifying the 
wishes of another, the ties of attachment arising from consanguin- 
ity, or the memory of kind acts and friendly offices, but a coercion 
produced by importunity or by a silent resistless power, which the 
strong will often exercises over the weak and infirm, and which 
could not be resisted, so that the motive was tantamount to force 
or fear.” In this case, Mrs. Platt, the guardian, had doubtless been 
kind to her ward; yet, for all she did do, she has been amply paid 
out of the ward’s estate. Not satisfied with this, she anticipated a 
portion of the testamentary benefaction by taking possession of 
$150 which this court had ordered to be advanced for specitic uses 
for the benefit of her ward, and diverted it to other uses. On all 
the proofs, I am satisfied that the will was the result of undue influ- 
ence “exerted by a strong will over a sick young girl.” In this view 
I will sign a decree denying probate. 
Probate denied. 


—_— 


(15 Mise. Rep. 407.) 
In re GREGORY'S ESTATE. 


(Surrogate’s Court, Otsego County. Jauvuary, 1806.) 


Winrs—Rervocation BY ADOPTION. 

Under Laws 1873, c. 830, § 10, as amended by Laws 1887, c. 703, declar- 
ing the effect of adoption to be that thenceforth the person adopting and 
the child adopted shall sustain the legal relation of parent and child, witb 
all the rights and duties of the relatien. adeption dees not. like the sub- 
sequent birth of a child, revoke a prior will of the persou adopting. 


Petition for probate of the will of Nelson B. Gregory, deceased, 
Granted. 


D. P. Loomis, Edwin D. Wagner, and Stephen 8. Gregory, for pro- 
ponents. 

C. T. Brewer (Emmett R. Olcott, of counsel), special guardian, for 
Jeanne Marie Nellie Genin Gregory, contestant. | 


ARNOLD, 8S. A paper writing is here offered for probate as the 
last will and testament of Nelson B. Gregory, deceased. It was duly 
executed on the 27th day of June, 1889, and devises and beqneaths 
all the testator’s property to his brothers and sisters, nephews and 
nieces. The contestant is the adopted daughter of the testator. She 
Ig not named in the will, and no provision has been made for ber in 
any way by the testator. <All of the facts in this case fully appear 
in a former decision of this court. In re Gregory’s Estate, 13 Mise. 
Rep. 363, 35 N. Y. Supp. 105. 

The contestant was duly adopted by testator on the 23d day of 
July, 1894. He died on the 23d day of September, 1894. Her spe- 
cial guardian here contends that the effect of this adoption was to re- 
voke the will, or at least to render it inoperative. The Revised Stat- 
utes of this state provide the ways in which wills shall be canceled or 
revoked. See 2 Rev. St. p. 64, §§ 42, 43, 49. None of the provisions 
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of the Revised Statutes aid contestant in her contention. She must 
rely entirely upon chapter 830 of the Laws of 1873, as amended by 
chapter 703 of the Laws of 1887. Section 10 of the above act reads 
as follows: 

“A child, when adopted, shall take the name of the person adopting. and 
the two thenceforth shall sustain toward each other the legal relation of par- 
ent and child, and have all the rights and be subject to all the duties of that 
relation, [including] the right of inheritance, and the heirs and next of kin of 
the child so adopted shall be the same as if the said child was the legitimate 
child of the person so adopting, except that as respects the passipg and 
limitation over of real and personal property. under and by deeds, convey- 
ances, wills, devises and trusts, dependent upon the person adopting dying 
without heirs said child adopted shall not be deemed to sustain the legal re- 
lation of child to the person so adopting so as to defeat the rights of rewain- 
dermen, and in case of the death of the person so adopted the person 60 
adopting as above provided shall, for the purpose of inheritance, sustain the 
relation of parent to the person so adopted.”’ 


By this act the legal effect of an adoption in this state now is to 
put the person adopting and the child adopted in the relation of 
parent and child, accompanied by all the legal consequences of that 
relationship. 

Saving the exception noted in the section of the act above quoted as 
to the passing of property dependent upon the person adopting dying 
without heirs, the contestant, by this adoption, was placed in exactly 
the same position as though she were the child of Nelson B. Gregery, 
born in lawful wedlock. She was not given by this act the rights of 
an after-born child under the statute, but she was given all the other 
rights of a child. She had the same right of inheritance as a legiti- 
mate child of the person so adopting, and no greater. Suppose that 
Dr. Gregory, at the time of adopting contestant, had had a legiti- 
mate child, who was born before the making of this will, this will 
would at his death, if unrevoked, have cut off the rights of such legiti- 
mate child in his property. It works the same result with the adoprt- 
ed child. The right of inheritance of an adopted child is like that of 
any other child or heir, subject to the testamentary power of the 
adopting parent. Austin v. Davis, 128 Ind. 472, 26 N. E. 890; Davis 
v. Fogle, 124 Ind. 41, 23 N. E. 860; Davis v. King, 89 N. C. 441. A 
will made either before or after the adoption must be admitted to 
probate. The court, before it could make an order of adoption, was 
required to be satisfied that the meral and temporal interests of the 
child would be promoted by adoption. The intent of the law was 
that the adoption should work an advantage to the child, and such 
was, doubtless, the intent of Dr. Gregory; but, before anything was 
done to effectuate this, death visited him, and this will was left in 
existence. The circumstances in this case lead me to express the hope 
that the persons receiving the benefits given by this will will remem- 
ber that this contestant is the natural daughter, as well as the adeupt- 
ed daughter, of decedent, and that they may be led to give to her 
some portion of that which the law cannot give. The will must be 
admitted to probate. 

Decreed accordingly. . 


County Ct.]J SOUTHARD v. BECKER. Oe 


15 Mise. Rep. 436.) 
SOUTHARD v. BECKER 


(Onondaga County Court. Jauuary, 1896.) 
1, APPEAL—REVIEW—RECORD. 


A ruling based on evidence not in the record will not be reviewed on. 


appeal. 
2, JUDGMENT—ENTRY. 

Under Code Civ. Proce. § 2802, providing that a plaintiff rejecting an 
offer of judgment, if be fails to recover a more favorable judgment, 
shall be liable to defendant for costs from the time of the offer, a single 
judgment should be entered for plaintiff, for the actual amount recoy- 
ered, with costs to the time of olTer, less defendant's costs accruing after 
the offer. 

3, INFERIOR CounTS—ERROR IN Fort oF JUDGMENT—MODIFICATION ON APPEAL, 

Under Code Civ. Prue. § 3065, requiring ab appelinte court, on appeal 
from a justice’s Judgment, to reuder judgment according to the justice 
of the cause, Without regard to technical errors or detects which do not 
affect the merits, an uppellate court should enter a single judginent 
for plaintiff, less costs accruing to defendant after bis offer of judg- 
ment, Where a justice entered one judgment for plaintiff for damages and 
for costs accruibg privr to the offer, apd a@ separate one for defendants 
for costs accruiug after such offer. 

4. SaME—Costs. 

Modification of the form of a justice’s judgment should, under Code 
Civ. Proc. § 3066, subd. 5, be without costs to either party, where the ob- 
jection to the form Was an open question, and was not urged on arguinent. 


Appeal from justice court. 
Action by Lester Southard against Abraham Becker. Defend- 


ant’s offer of judgment for a specified amount was refused. Plain- 


tiff had judgment for damages and for costs to time of offer, and de- 
fendant for custs from time of offer, and defendant appeals. Judg- 
ment for defendant reversed, and for plaintiff modified. 

A. J. Northrup, for appellant. 

Charles C. Couk, for respondent. 


ROSS, J. The plaintiff sought to recover judginent for labor per- 


formed by himself and team, and also damages for a claimed breach. 


of contract relative to the cultivation by the defendant of corn and 
potatoes. The answer was a denial, and a counterclaim for the use 


of farm implements and for services rendered. The plaintiff offered, 


eVidence to support his claim, including the claim for damages aris- 
ing from the claimed breach of contract. The defendant also offered 
evidence to support his counterclaim. The defendant offered, pursuant 
to the terms of section 2892 of the Code of Civil Procedure, a judgment 
of $12.50, with costs, which was not accepted. Upon the cross- 
examination of the defeudant the plaintiff offered a reeeipt in’ evi- 
dence (which is not returned berewith), which was objected to and 
received. The defendant offercd, upon his redirect examination, to 
explain that the receipt related to other transactions than those lit- 
igated, which offer was presented in different forms, objected to, and 
excluded. This is claimed by the appellant to be error, The jus- 
tice rendered judement for the plaintiff, damages, $12.50; the costs 
prior to the offer, $1.35; in all, $13.85,—and against the plaintilf fer 


$4.60, being the amount of costs which accrued subsequent to the 


otfer, 


= 
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It may be that the admission of the receipt in question was error. 
I cannot say, as the receipt is not made a part of the return. For 
the same reason, I cannot say whether the exclusion of the explan- 
atory evidence was erroneous. It may be that the receipt shows 
upon its face that it had no bearing upon the matters litigated, and 
that the admission, or the refusal to allow an explanation, was 
harmless. It does not appear for what amount the receipt was 
given. It may have been a receipt fora trifling sum. In any event, 
this court is not to presume that the receipt was for such a sum and of 
such a nature as to prejudice the defendant. In its absence, the in- 
tendments are all the other way. To justify the reversal of the jus- 
tice’s judgment, in the amount bere involved, for the admission or cx- 
clusion of evidence, the error should be apparent. 

The practice of the justice in rendering a judgment against a plain- 
tiff for the amount of costs accruing after the offer, instead of de 
ducting the same from the amount which he found to be due the 
plaintiff, seems to me to be subject to correction, although the lan- 
guage of section 2892, Code Civ. Proc., relative to the offer of judg- 
ment, does not clearly specify the practice: 

“If an acceptance is not filed, the offer canuot be given in evidence upon the 
trial; but if the plaintiff fails to obtain a more favorable judgment, he cannot 


recover costs from the time of the offer, aud must pay the defendant's custs 
from that time.” 


It certainly would seem that it was not intended to leave the de 
fendant with a simple claim against the plaintiff for the costs which 
accrued subsequent to the offer. It certainly is the object of all lit- 
igation to, as nearly as possible by a Judgment, determine the exact 
rights of the parties, and have the judgment as simple as possible; 
and, in a matter involving only a money obligation, when each liti- 
gaunt has a money judgment against the other seems to be far from a 
simple determination of their rights. Just what the rights of these 
judgment debtors might be, as against each other, in the case of the 
insolvency of one, does not clearly appear, but it seems to me that 
the ends of justice will be furthered in this case by the entry of a 
single judgment. Section 3070 of the Code of Civil Procedure, to 
which I have been referred, does not apply to this case. That see- 
tion only applies upon appeal in this court. The judgment, as to 
$4.60, is reversed; as to the balance, $9.25, affirmed. 

The question as to the form of the justice’s judgment, so far as I 
can ascertain, is new; but its objection was not urged by the ap 
pellant upon the argument, and for these reasons such modification 
should be without costs to either party. See Code Civ. Proc. § 3006, 
subd. 5. 

I think this is a case within the spirit, at least, if not the letter, of 
section 38063 of the Code of Civil Procedure, in which “the appellate 
court must render judgment according to the justice of the ease withb- 
out regard to technical errors or defects which do not atfect the 
merits.” Davison v. Luckman (Sup.) 18 N. ¥. Supp. 663; Anyell v. 
Hill, Id. 824; Merris v. Hunt, 71 Hun, 483, 24 N. Y. Supp. 976. 

Judgment in favor of defendant reversed, and judgment in favor of 
plaintiff modified and affirmed. 


= _ eee - 
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DUMES v. SIZER. 
(Supreme Court, Appellate Division, Fourth Department. March 14, 1896.) 


MASTER AND SERVANT—-NEGLIGENCE—EVINENCE. 

It appeared that plaintiff, while in the employ of defendant, worked at 
a steam forge; that, while assisting in putting a new die in the steam 
hammer, the ram dropped, and mashed his hand; that there was some 
loss of power resulting from the wearing of the side block, which af- 
forded more play to the slide than it had when the machine was new; 
that defendant knew this, and had remarked that he would nave w put 
in a new block soon. Experts testitied that the wearing away of the 
different parts occasioned a loss of motion, and expressed an opinion that, 
if the ram had been hung and properly secured, the jarring of the other 
hammers ip the building would move the valve, and let it drop. Held, 
that the question of defendant's negligence should have beeu submitted 
to the jury. 


Action by Philip Dumes against William 8S. Sizer for personal 
injuries. Motion by plaintiff for a new trial on exceptions, or- 
dered to be heard by this court, in the first instance, on the grant- 
ing of defendant’s motion for a nonsuit. Granted. 


Upon the 24th day of January, 1804, the plaintiff, while in the service of 
the defendant at his steam forge, in the city of Buffalo, met with an accident 
in consequence of which the larger portion of his right hand was crushed 
to such an extent that amputation of the injured part was rendered neces- 
sary, and this action is brought to recover damages for such injury. The 
plaintiff, who was 35 years of age, had been in the defendant’s employ about 
18 months, at the time of the accident, and his principal occupation was that 
of a “beater.” The defendant bad in operation, ip bis business, six hanmers, 
of great force and weight, which were worked by steain power, and each 
of which was managed by a separate gang of men. Upon the forenoon of 
the day in question, the plaintitY, who, it seems, was a member of gang No. 
1, was called upon to assist in taking out the upper die of his hammer, tn 
order that it might be replaced with another. The die to be thus replaced 
Weighed about 600 pounds and had to be lifted from an iron buggy onto the 
lower dic. Before this was done, the fron ram was raised about two feet 
from the die by the working of a lever, and was retained in tbis position by 
Means of a set screw, and, while thus suspended, the work of changing the 
die proceeded. In order to adjust the new die to the ram, it was turned 
around, and then the plaintiff attempted to insert, in its proper place, an jron 
toggle, which was designed to fasten the upper die to the ram. While this 
attempt was being made. It was discovered that the die was not in a proper 
position to connect with the ram, and the hammersinan thereupon endeavored 
to sledge it into position, and in doing so jarred the toggle so that {t fell 
down upon the plate. The plaintiff sturted to pick it up, but, finding it hot, 
he took off his hat. made a holder of it, and then picked up the toggle: and, 
while attempting to replace it, the ram fell, and erushed his hand tn the 
manner stated. During the entire time occupied in changing the dies, one 
McDougall, the defendant's superintendent, was standing by, apparently di- 
recting or overseeing the work. Such additional facts as are deemed mwa- 
terial will be stated in connection with what follows. 


Argued before HARDIN, P. J., and FOLLETT, ADAMS, GREEN, 
and WARD, JJ. 


C. 8. Crosser, for appellant. 
Adolph Rebadow, for respondent. 


ADAMS, J. In moving for a nonsuit at the close of the plain- 
tiffs evidence, the defendant's counsel insisted, as he does now, 
V.8¢N.Y.8.10.7 oY 
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that there was a total failure upon the part of the plaintiff to prove 
the absence of contributory negligence, and that this, of itself, 
afforded sufficient reason for granting the motion. It is apparent, 
however, that this contention very properly received little or no 
consideration from the trial court; for it seems quite clear that 
the question of the plaintiff's own negligence was one for the jury 
to consider, whatever view may be taken respecting the real ground 
upon which the decision of the motion was made to rest. In re 
viewing this decision, therefore, the controversy is confined to the 
single inquiry of whether or not, upon the undisputed facts fur- 
nished by the record, it can fairly be said that the case is so bar- 
ren of any evidence of negligence upon the part of the defendant 
as to justify the court in withholding that question from the con- 
sideration of the jury. 

In entering upon a brief consideration of these facts, it will be 
well, perhaps, to bear in mind certain principles of law, which mar 
be regarded as fundamental in this as well as in all similar cases. 
The relation of master and servant existed between these parties, 
and this relationship imposed upon the defendant the duty of ex- 
ercising a proper degree of care, in order that the plaintiff should 
be furnished a reasonably safe place in which, and reasonably s:fe 
machinery with which, to render the service required of him; and, 
unless the evidence is such that a jury might properly draw there- 
from the inference that the defendant had, in one or the other of 
these particulars, been remiss in the duty which he owed to the 
plaintiff, the latter can, of course, have no standing in court. And 
in this connection it may also be advisable to advert to another 
well-settled rule which is applicable to this case, and that is that 
where two or more causes operate to produce the injury complained 
of, for one or more of which the defendant was not responsible, the 
plaintiff must establish, by affirmative proof, that his injury was 
wholly or partially the result of a cause for which the defendant 
was responsible. Searles v. Railway Co., 101 N. Y. 661, 5 N. E. te; 
Grrant v. Canal Co., 133 N. Y. 657, 31 N. E. 220. 

Now, it may be safely assumed that the accident which deprived 
the plaintiff of the use of his hand was either an unavoidable one, 
or else it was caused by a defect in the appliances and machinery 
furnished by the defendant, or by some negligent act of a ccem- 
ployé; and to ascertain to which of these three causes it is justly 
attributable, is the first duty imposed by this review. The only per- 
son occupying the relation of a coemployé, whose opportunity or oc- 
cupation can by any possibility furnish an adequate explanation of 
the accident, is the young man, Reeves, who adjusted the lever in 
such manner as to raise the ram above the die, and keep it sus- 
pended in that position. It appears that his duty required him to 
occupy a position near the leverat the time of the accident,and that. 
if he had moved the motion lever ever so slightly, the effect would 
have been to shut off the steam, and allow the ram to fall; but he 
swears in the most positive manner that he did not touch the lever, 
and there is no evidence, other than the falling of the ram, which 
tends in any way to contradict him, and therefore it was very 
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properly conceded upon the argument that, for the purpose of this 
review, it Iinust be assumed that he told the truth. This being so, 
the theory that the plaintiff's injury was in any sense the result of 
negligence upon the part of a coemployé is pretty effectually elim- 
inated from the case; and in like manner the evidence of the plain- 
tiffs witnesses would seem to exclude the idea that the dropping 
of the ram was the result of an unavoidable accident, for the wit- 
ness Reeves testifies that he raised it in the usual manner, and 
that, when it stopped, he fastened the set screw so that the lever 
could not be moved, and that, after the accident, he raised the ram, 
in order that the plaintiff's hat might be removed, and that he 
then “found the set screw screwed tight.” This evidence is sup- 
plemented by that of the witnesses Herschler and Hire, two expert 
machinists,—the former having been in the defendant’s employ for 
11 years—who testify that, if the machine had been in proper 
condition, the valve would not have moved with the lever set, and 
that, if the valve could not move, the ram could not come down. 
This process of exclusion, therefore, fairly justifies the inference 
that the dropping of this ram was attributable to the second of the 
three causes mentioned,—in fine, to some defective condition of the 
machinery itself; and this inference finds additional support in the 
ae testified to by the various witnesses who were called by the 
plaintiff. 

The witness Sullivan, who was at work for the defendant at the 
time of the accident, tells us that he saw this hammer -when it 
Was new and in good condition, and that it then worked constantly 
aud evenly, but that, at the time of the accident, it leaked steam 
and made a squeaking noise when he raised it, so that it could be 
heard all over the shop; that the ram would occasionally stick at 
the bottom and also at the top of the machine, so that steam pres- 
sure would not move it, and it had to be started by a blow from a 
' sledge hammer; that this condition of things existed for two or three 
months prior to the accident; and that he saw McDougall, the super- 
intendent, present at different times when the hammer was not work- 
ing properly. The witness Robinson testified that he heard the 
peculiar noise that Sullivan speaks of, and saw the ram stick; that, 
when it was started by a blow, it would fiy up suddenly; and that he 
also discovered there was a little lost motion to the hammer. Sey. 
eral of the wituesses sav that the space in the side block had been 
considerably worn by constant use, and that this afforded more play 
to the slide than was the case when the hammer was first set up, 
Which was some three years prior to the accident. And it is like- 
Wise wade to appear that this fact was brought to the superintend- 
ent's notice; that he directed the men to keep the side block well 
oiled, and remarked that he would have to put in a new one soon; 
and that, upon one occasion, in December, 1893, when asked if that 
was not a good time to repair this hammer, he replied, in sub- 
stance, that he was going out in the oil country to look up work, 
and that, as they were going to move the hammer soon, it was not 
worth while to make any repairs at that time. The witness Reeves 
also testified that, within 10 minutes after the accident, the ram 
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kept bouncing up and down, and he could not keep it still. With 
these and other similar facts, which it is unnecessary to particu- 
larize, upon which to establish a hypothesis, two expert witnesses, 
whose experience appears to have qualified them to speak upon 
the subject, expressed the opinion that, if the ram had been hung 
up and secured in its position, as described by the witness Reeves, 
the jarring occasioned by the other hammers in the building 
would move the valve and let it drop; or, in other words, that 
the wearing away of the different parts occasioned a loss of mo- 
tion, and this loss of motion permitted the ram to fall, although 
steam was on and the Jevers fastened. 

It is insisted, however, that, giving to these various facts all that 
can possibly be claimed for them, the precise cause of the accident 
still remains unexplained, and that the only effect of sending the 
case to the jury would have been to permit them to render a ver- 
dict with no more substantial foundation upon which to rest it 
than the merest conjecture; but this, we think, is a conclusion 
which the circumstances of the case will hardly warrant. And, in 
saying this, it may be conceded that there is an element of uncer- 
tainty in these circumstances which would quite possibly deprive 
any conclusion reached by finite minds of that absolute verity 
which the verdict of a jury is supposed to represent; but, neverthe 
less, we have here presented certain effects, and, with certain 
causes therefor excluded from our consideration, and al] the ma- 
terial facts pointing in one direction, it does not become altogether 
a mere matter of speculation to determine of what such effects are 
the probable resultant. At all events, this case, with its attend- 
ant circumstances, can very properly be classified as one of those 
in which the presumption of negligence arises from the fact that 
the accident would not, in the ordinary course of affairs, have hap- 
pened, but for the omission of reasonable care upon the part of 
the person charged with its exercise; and, consequently, in the ab ° 
sence of any explanation by the defendant, it is one in which the 
jury would have been warranted in reaching the conclusion that 
the defendant had been negligent, in that he had failed in his duty 
to furnish the plaintiff with machinery and appliances which were 
reasonably safe, and that the latter’s injury was wholly or par- 
tially the result of such failure. Breen v. Railroad Co., 109 N. Y. 
297, 16 N. BE. 60; Mullen v. St. John, 57 N. Y. 567; Caldwell v. 
Steamboat Co., 47 N. Y. 282; Lyons v. Rosenthal, 11 Hun, 46; Hil- 
lis v. Hine, 11 N. Y. St. Rep. 656; Moran v. Wagon Co. (Sup.) 2s 
N. Y. Supp. 852. We therefore conclude that it was error to 
withdraw the case from the consideration of the jury, and that, be 
cause of such error, a new trial should be granted. 

Motion for a new trial granted, with costs to abide the event. 
All concur. 
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WILL et al. v. POSTAL TEL. CABLE CO. 
(Supreme Court, Appellate Division, Fourth Department. March 14, 1896.) 


1. TELEGRAPH COMPANIES—REGULATIONS. — © 
A regulation of a telegraph company that its messenger boy, sent to 
receive a telegram for transmission, shall be deemed the agent of the 
sender, is invalid. 


2 SameE—W AIVER. 
Such regulation, if valid, is waived by the company where, on receipt of 
a telegram requesting a reply, it directs the messenger boy delivering the 
telegram to obtain an answer. 


Appeal from circuit court. 

Action by William C. Will and another against the Postal Tele 
graph Cable Company. 

The action was brought to recover damages caused by the de 
fendant’s failure to transmit a message sent by the plaintiffs to 
one of their firm in reply to a prior message received from him. 
From a judgment for plaintiff for $555.25, defendant appeals.  Af,- 
firmed. 

Argued before HARDIN, P. J., and FOLLETT, ADAMS, GREEN, 
aud WARD, JJ. 


H. ©. Day, for appellant. 
D. N. McNaughton, for respondents. 


ADAMS, J. It is now a well-settled rule of law that corpora- 
tions may restrict their common-law liability by express stipula- 
tion. This rule has its limitations, however; and such advantage 
has been taken of the opportunity which it alfords to certain classes 
of corporations to escape all liability upon their contracts that 
the tendency of the courts has very properly been in the direction 
of its restriction, rather than expansion. Breese v. Telegraph Co., 
48 N. Y. 141; Nicholas v. Railroad Co., 89 N. Y. 3870; Kenney v. 
Railroad Co., 125 N. Y. 422, 26 N. E. 626; Mowry v. Telegraph Co., 
51 Hun, 126, 4 N. Y. Supp. 666; Pearsall v. Telegraph Co., 1/4 N. 
Y. 256, 26 N. E. 534. It has never, so far as we are aware, been 
held to exempt a corporation from the consequences of conduct 
which amounts to gross negligence, but precisely where to draw 
the line between acts of ordinary negligence and those to which a 
harsher term may be applied is sometimes attended with consid- 
erable difficulty. Fortunately, however, this case is relieved of 
this embarrassment, for, if ever there was an act which could be 
characterized as flagrantly careless, it was the omission of this de- 
fendant to forward the dispatch in question. A telegram had been 
received from one of the plaintiffs, who was in the city of New 
York, addressed to his firm, in the city of Buffalo, which not only 
bore upon its face evidence that it related to important business 
affairs which required prompt attention, but it also in express 
terms demanded an immediate reply; and with a full appreciation 
of its importance, as well of its requirements, the defendant's man- 
ager, McLean, sent it to the plaintiffs, with directions to the mes- 
scuger boy by whom it was sent to wait for an answer, The an- 
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swer was obtained by the messenger, and securely placed in his 
pocket, where it remained until accidentally discovered some time 
on the following day; and, although he returned to the defend- 
ant’s office soon after leavigg the plaintiff's place of business. it 
does not appear that either the operator or the manager bestowed 
suflicient thought upon the subject to inquire if the plaintiffs had 
furnished him with an answer. These facts are uncontroverted. 
and it seems that the defendant seeks immunity from the negli- 
gence which they establish, gross as it is shown to be, by a provi- 
sion which it has incorporated into the “terms” or “conditions” up- 
on which it consents to transact business with the public, and 
which is, in effect, that whenever a message is sent to its office br 
one of its messengers, the latter is to be deemed thé agent of the 
sender. This is certainly a most remarkable “regulation,” and it 
is one of which, we have no hesitation in saving, the defendant 
should not be permitted to avail itself. It is a well-known fact 
that, as competitive agencies, the various telegraph companies in 
this country have wires and appliances placed in the stores and 
offices of their patrons in the larger cities, by means of which a 
messenger can be summoned from the central office at any time 
to take a dispatch to that office. These messengers are in the em- 
ploy of the companies, and they are sent in response to ealls for 
their services in order to obtain business for the companies which 
they represent; and it appears that the defendant was at this very 
time making use of this agency to increase its patronage in the 
city of Buffalo. Now, it would be a singular condition of affairs 
if a patron of one of these companies, through an instrumentality 
which the latter had furnished, should summon a messenger who 
was in its employ for this very purpose, deliver to him a message 
to be transmitted by the company for a money consideration, and 
then, when it became necessary to call the company to account for 
some omission of dutyupon the part of the messenger, discover that, 
in order to avail himself of the means thus provided, he had been 
obliged to stipulate that the messenger was his, and not the com- 
pany’s, agent, and that he had thereby released the company from 
all responsibility, so far as the acts or omissions of the messenger 
were concerned. It is undoubtedly within the power of a tele 
graph company, as it is of any other corporation, to make rules 
and regulations for the proper conduct of its business; but such 
rules should be reasonable in their character, and in accord with 
good, sound public policy. The one under consideration was nei- 
ther. On the contrary, it was an imposition upon the public and 
upon every patron of the defendant who had not the time or dis. 
position to go in person to its transmitting office for the purpose 
of sending a message. Telegraph companies are creatures of the 
state. Thev are organized and transact business because of the 
pecuniary gain which they expect to reap from the public. and 
they are certainly under some obligation to serve the public; burt 
if they are to be permitted to establish a regulation like the one in 
question, there is no reason why they should not impose upon 
their patrons, as a condition of transacting their business and re 
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ceiving their money, the requirement that the operator, and the 
messenger at the other end of the line, shall be regarded as their 
agents; and it consequently becomes merely a question of time 
when, in this manner, the companies shall escape what little hiabil- 
ity they still assume. ; 

We have chosen thus far to consider this case upon the lines in- 
dicated, for the reason that we believe it to be the duty of the 
courts to place some wholesome ljmitations upon the rule under 
which corporations are attempting, by shrewd and ingenious de- 
vices, to escape all responsibility for their negligent acts; but we 
do not regard this case as necessarily resting upon the principle 
thus enunciated, for the evidence shows quite conclusively that the 
defendant’s messenger boy was directed to obtain an answer to 
the message in question, and that he did in fact solicit and receive 
one. This being the case, he was unquestionably the defendant's 
agent, even if the “regulation” were to be given the full effect 
claimed for it. In other words, by asking, waiting for, and re- 
ceiving the plaintiff's message, the defendant ignored and waived 
the rule which it is now seeking to avail itself of. Cross v. Insur-. 
ance Co., 1382 N. Y. 133, 30 N. E. 390; Forward v. Insurance Co., 
142 N. Y. 382, 37 N. E. 615. 

Our attention has not been directed to any exception in the case 
which appears to furnish sufficient ground for reversal, and we are 
therefore of the opinion that the judgment appealed from should be 


affirmed. 


Judgment affirmed, with costs. All concur. 


ROBERTSON et al. v. SULLY. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


1, ACTION ON GUARANTY—FORM OF JUDGMENT. 
In an action against a stockholder of a corporation on a guaranty of an 


indebtedness due plaintiffs from the company, and secured by the deposit 
in a bank of certain debentures issued to defendant by the company, the 
judgment cannot provide for the return of the securities on payment; 
especially where it appears that such securities were deposited with such 
bank as a stakeholder, and the contract did not authorize plaintiffs to take 
possession except to enforce the charge against them, or make any applica- 


tion of them. 


% SamMe—TENDER OF COLLATERAL8—WHEN NECESSARY. 


In an action on a guaranty of an indebtedness due plaintiffs, secured by 
the deposit in a bank of certain collaterals, it appeared that the contract 
provided that such securities should be deposited with the bank so long 
as any part of the debt due plaintiffs remained unpaid, or until it should 
be necessary to enforce the charge, by sale or otherwise. Aeld, that no 
tender of such securities to defendant was necessary to enuble plaintitfs to 


maintain the action. 


8 SamME—TENDER OF EVIDENCE oF DEnT. 


It appeared that the indebtedness to plaintiffs was represented by 
debentures of a corporation, and that the contract of guaranty was that 
defendant would pay in case the company defaulted, on notice of default, 
and that, on such payment being made, the debentures should be trans- 
ferred and delivered to defendant. Held, that no tender of such debenture 
to defendant was necessury to entitle plaintiffs to maintain the action, 
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4, SamME—RELEASE. 

A contract between plaintiffs, defendant (a stockholder of a certain cor- 
poration), and such corporation, whereby defendant guarantied the pay- 
ment to plaintiffs by the company of a certain sum of money loaned it 
and evidenced by its debenture, provided, in clause 5, that, so long as any 
part of such sum remained owing plaintiffs, defendant would give bis votes 
and influence to keep B. (one of plaintiffs, and also a stockholder) in his 
position as a director, and that, if he ceased to be a director befure such 
sum was paid, defendant would thereupcn purchase B.’s stock at par 
value. After such contract was executed, there was indorsed on its back, 
without defendant's knowledge, a “memorandum supplemental to” it, 
signed by such company only, which recited that it was part of the ar- 
rangement under which the contract-was made that the company should 
make “the agreement hereinafter contained,’ which was inadvertently 
omitted, and there should be added to clause 5 the proviso that if defend- 
ant, his executors, etc., made default in purchasing such shares, and hav- 
ing them duly transferred, or if the company refused to register such traps- 
fer, it would, within seven days after such default or refusal. procure them 
to be purchased at par by, and transferred to, some responsible transferee. 
Held, that such supplemental memorandum was only an additional con- 
tract of the corporation, and did not release defendant on his guaranty. 


§ CoRPORATIONS—CONTRACT RELATING TO TRANSFER OF STOCK. 

Such supplemental agreement did not deprive the corporation of the right 
given it by its articles of association to insist on a lien on B.’s stock for 
any indebtedness due it froin him, or to require the payment by him of 
such indebtedness and any overdue calis on his stock before registering a 
transfer of such stock. , 


Appeal from judgment on report of referee. 

Action by William Robertson and others against Alfred Sully 
on a written guaranty. From a judgment entered on the report 
of a referee in favor of plaintiffs, defendant appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O’BRIEN, and INGRAHAM, Ju. 


Elihu Root, for appellant. 
S. Hanford, for respondents. 


VAN BRUNT, P. J. The Clarendon Land Investment & Agency 
Company, Limited, was formed and organized in or about the year 
1883, at London, in England, the plaintiff Robertson being then 
and thereafter one of the directors thereof, and at certain times 
holding the office of chairman of the board of directors. On the 
22d of December, 1887, the association adopted certain revised 
articles of association, which were confirmed on the 17th of Jan- 
uary, 1888. The only parts of those revised articles of association 
which bear on any question involved in this action are as follows: 
The directors were authorized from time to time to make such calls 
upon the members in respect to all moneys unpaid on their shares 
as they might see fit, there being certain regulations governing 
notice of and the amount of such calls. Provision was then made 
for the addition of interest upon calls which were not paid upon 
the day appointed, and also for a forfeiture of stock because of 
failure to pay any call. The articles further provided that the 
instrument of transfer of any share in the company should be ex- 
ecuted both by the transferror and transferee; and that the trans- 
ferror was to be deemed to remain the holder of such share until 
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the name of the transferee was entered in the registry book in 
respect thereof; and that the directors might decline to register 
any transfer of shares unaccompanied by sufficient evidence to 
prove the title of the transferror, or any transfer made by a mem- 
ber who is indebted to the company or under any liability to the 
company, or on the ground of such shares not being transferable 
consistently with any agreement made with the allottees or holders 
in respect thereof, or in the case of shares not fully paid up to 
a transferee of whom they do not approve, without being com- 
pelled to state their reasons for such disapproval. The articles 
further provided that the company should have a first and para- 
mount Jien on all the shares of stock of which any person was the 
holder, or one of the several joint holders, for all moneys’ due to 
the company from him either alone or jointly with any other per- 
son, whether a member or not; and, where a share of stock is 
held by more persons than one, the company should have a lien 
thereon in respect of all money so due to them from all or any 
of the holders thereof, and the directors might refuse to register 
the transfers on any shares, whether fully paid up or not, or of 
stock by any holder or joint holders who is or are, or any one 
of whom is, then indebted to the company, whether solely or jointly 
with any other person, on any account whatever. 

On the 29th of July, 1886, the defendant and the plaintiff en- 
tered into an agreement by which, after reciting that the plaintiff, 
at the request of the defendant, had agreed to lend to the Clar- 
endon Land Investment & Agency Company the sum of £7,000, 
upon the security of a mortgage debenture of the said company 
for £7,000, payable on the 12th of August, 1889, with coupons at. 
tached, which debenture formed part of an issue secured by an 
indenture dated August 8, 1884, and made between the said com- 
pany, of the one part, and Sir Charles Clifford and John Eldon 
Gorst, of the other part, and reciting that, at the time of said 
advance, it was agreed between the company and the plaintiff 
that if at any time previous to August 12, 1889, the company 
should issue debentures to the amount of £140,000, then, upon 
seven days’ notice to the company in writing, the £7,000 should 
become due; and reciting that the defendant was the largest share- 
holder of the company. and was entitled to have issued to him, in 
part payment of moneys owing to him by the company, debentures 
of said issue to the amount of upward of £39,000; and also that 
the plaintiff had asked the defendant to secure to him the repay- 
ment of said sum of £7,000, with interest, which the defendant had 
agreed to do in the manner in said agreement thereinafter ap- 
pearing.—the defendant covenanted with the plaintiff that in case 
the company should make default in parment of said sum on the 
Izth of August, 1889, the defendant would on said dav pay to 
the plaintiff the said sum of £7,000; and also that in case of de- 
fault in the payment of the interest, or any part thereof, the de- 
fendant covenanted on demand to pay to the plaintiff such interest. 
And it was by said agreement further agreed that the debentures 
to be issued to the defendant to the amount of £140,000 should 
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stand charged by way of collateral security with the payment to 
the plaintiff of said principal sum of £7,000 and interest thereon. 
And it was further agreed that said £140,000 of debentures should 
be deposited with Messrs. Lloyd, Barnett & Bosanquet, Limited, of 
the city of London, to be held by them so long as any part of said 
sum of £7,000, or any interest thereon, should remain unpaid; but 
on the repayment thereof, with interest, as aforesaid, they should 
be assigned by the plaintiff to the defendant, and be returned to 
him. The agreement also provided that, so long as any part of 
said sum should remain owing to the plaintiff, the defendant would 
at all times exercise his vote and influence in and towards Keep- 
ing the plaintiff in his then present position as chairman of said 
company. The plaintiff also agreed to accept repayment at any 
time prior to August 12, 1889, of said sum of £7,000 and interest. 
And it was further agreed that in case the company should at 
any time before the said 12th of August, 1889, issue debentures 
to the total amount of £140,000, the plaintiff would be entitled 
to call for the repayment by the company of said loan of £7.00), 
upon giving seven days’ notice to the company; and, in case said 
company should fail to comply with said call, that the plainuff. 
upon giving one calendar month’s notice to the defendant, would 
be entitled to require the payment by the defendant of said sum 
of £7,000 and interest; and that, upon payment by said defend- 
ant of said sum, he would be entitled to receive his securities 
And it was also provided that the plaintiff would be entitled to 
require the proceeds of all debentures sold prior to the 12th of 
August, 1889, to be applied to the payment of said £7,000. 

The said sum pot having been paid upon the 12th of August. 
1889, as provided by the above agreement, on the 29th of October, 
1889, an agreement was entered into between the company. of 
the first part, the defendant, of the second part, and the plain- 
tiffs, of the third part. This agreement recites the indebtedness 
upon the debenture for £7,000, which fell due on the 12th of Au- 
gust, 1889; and that the defendant was the holder of £45,705.- 
11s. 11d. of mortgage debentures of the company, and was also a 
large shareholder. It also recites the execution of the agreement 
of July 29, 1886, by which the defendant guarantied the payment 
by the company of said £7,000 and interest, and which declared 
that £14,000 of certain mortgage debentures of the company then 
about to be issued should stand charged by way of collateral se 
curity for the payment of said principal sum of £7,000 and inter- 
est; and that the plaintiffs, at the request as well of the company 
as of the defendant, had agreed that the date for the repayment of 
said principal sum should be enlarged to the 12th of August, 1892. 
upon the terms and conditions thereinafter in said agreement more 
particularly appearing. In consideration of the premises, the de 
fendant agreed in case the company should make default in pav- 
ment of said principal sum of £7,000 on the 12th of August, 1x92. 
that he would on said day pay to the plaintiffs the said sum of 
£7,000; and also that in case the company should make default in 
the payment of the interest on said sum of £7,000, or any part 
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thereof, the defendant would, on demand, pay to the plaintiffs the 
interest in respect of which the company should have made de- 
fault. The defendant also, in and by said agreement, covenanted 
that he would forthwith transfer or procure to be transferred to 
the plaintiffs £14,000 nominal value of the mortgage debentures 
of the company, so held by him as aforesaid, and all payable on 
the 12th of August, 1892, and by said agreement declared that 
said debentures should thenceforth stand charged as collateral se- 
curity with the payment to the plaintiffs of said principal sum and 
interest. The agreement further provided that if, at any time 
prior to the 12th of August, 1892, the total debenture issue of the 
company should amount to £140,000 in nominal value, the com- 
pany would, upon receiving seven days’ notice in writing, repay 
to the plaintiffs the said principal sum of £7,000 and interest; and 
if the said company made default in the payment, upon the de- 
fendant receiving one calendar month’s notice in writing, he would 
pay said sum and interest, upon which payment the mortgage de- 
bentures securing said sum and all uncashed coupons attached or 
belonging to the same should be transferred and delivered to the 
defendant or as he should direct, and the mortgage debentures 
thereby charged should be transferred and delivered to the de- 
fendant or his nominees. It was further provided that said de- 
bentures thereby charged, amounting to £14,000, should be de- 
posited with the Lloyds Bank, Limited, at No. 70 Lombard street, 
London, so long as any part of said sum or any interest thereon 
should remain unpaid, or until it should be necessary to enforce 
said charge by sale or otherwise; and, upon repayment of said 
sum and interest, it was provided that said debentures should be 
transferred and delivered to aaid defendant or his nominees. The 
agreement further provided that, upon receiving one month’s no- 
tice of intention to pay, the plaintiffs should accept payment of 
said loan. The fifth clause of said agreement was as follows: 

“So long as any part of the said sum of seven thousand pounds shall re- 
main owing to the said William Robertson, Joseph Jupp. and William Dallas 
Ochterlony Greig [the plaintiffs], the said Alfred Sully [the defendant] will 
at all tines exercise his votes and influence in and towards keeping the said 
William Robertson in bis present position as a director of the company. If 
the said William Robertson shall, from an cause whatever, cease to he a 
director of the company before the said principal sum and interest shall have 
been wholly paid and discharged, the said Alfred Suliv will immediately there- 
upon purchase at their par value all the shares in the company’s eapital for 
the time being belonging to the said William Robertson.” 


The agreement further provided that the plaintiffs should be 
entitled to require that the proceeds of any of the company's de- 
bentures sold by the defendant before the 12th of August, 1892, 
ae be applied in and towards the payment of said sum of 

000. 

On the 31st of December, 1889, the Clarendon Company indorsed 
upon the back of the contract or agreement above mentioned the 
following memorandum: 


“Memorandum supplemental to the within indenture: Whereas, it was part 
of the arrangement under whicb the withiu-written indenture was entered 
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into that the company should enter into the agreement on its part hereinafter 
contained, but such provision was inadvertently omitted from the said witbin 
Written {ndenture, and it is accordingly desired to vary the said indenture in 
manner hereinafter appearing: Now, it is hereby agreed as follows: (1) 
There shall be added at the end of clause five of the said indenture the words 
following, that is to say: ‘Provided always that if the said Alfred Sully. his 
executors or administrators, shall make default in purchasing the said shares, 
and having the same duly transferred to him or them, or if the company shall 
refuse to register such transfer, then, and in either of such cases, the company 
will within seven days after such default or refusal, as the case may be, pro- 
cure the said shares to be purchased at their par value by, and transferred to, 
some responsible transferee,’ ’”’ 


This supplemental agreement appears to have been executed by 
the company, but by none of the other parties to the original agree 
ment. It was, however, in the possession of, and produced by, 
the plaintiffs. There is no evidence that the defendant had anr 
knowledge of this supplemental agreement, or of the facts therein 
recited, prior to the commencement of this action. 

The Clarendon Company failed to pay the said loan of £7,000 
and interest, and this action was brought to recover the amount 
thereof from the defendant upon his guaranty contained in said 
agreement last above mentioned. The defendant claimed as a de- 
fense that he was not a party to said supplemental agreement; 
that it altered the contract to which he was a party; and that 
he was thereby discharged; and, furthermore, that there was no 
tender made to him of the £14,000 of debentures which had been 
deposited with the Lloyds Bank as security for the payment of the 
loan guarantied. These issues were referred to a referee, who 
reported in favor of the plaintiffs; and, from the judgment there- 
upon entered, this appeal is taken. 

The judgment is claimed to be erroneous, not only for the rea- 
sons set up in the answer, but because there was no provision 
in the judgment for the return of the securities upon pavment. 
In respect to the objection as to the form of the judgment. it is 
manifest that, this being an action at law to recover a contract 
debt, no provision such as is suggested could have been inserted 
in the judgement. It further appears from the agreement that 
these securities were to be deposited with the Llovds Company as 
a stakeholder for the benefit of both parties, and there is no pro 
vision in the agreement authorizing the plaintiffs to take posses 
sion of the securities and make any application of them whatever. 
It was provided that the securities should be deposited with the 
Lloyds Bank so long as any part of said sum of £7,000, or any inter- 
est thereon, should remain unpaid, or until it should be necessary to 
enforce said charge by sale or otherwise. The plaintiffs could 
under no circumstances take posscssion of these securities except 
for the purpose of enforcing the charge against the securities br 
sale or otherwise. These are the terms of the agreement, and the 
Llovds Bank would have no authority to deliver the securities to 
the plaintiffs for any ofher purpose, even if that would be allow- 
able under the agreement. 

The cases which have been cited as to the necessity of the tender 
of collaterals at the time of demanding the payment of promis- 
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sory notes, such as Bank v. Faut, 50 N. Y. 474, have no applica- 
tion to the question at bar. In that case it was held that, in 
order to make such a demand upon the maker of a promissory note 
who had deposited collaterals for the payment of that note as would 
enable him to charge an indorser, it was necessary that the col- 
laterals should be tendered to the maker at the time of the demand 
of payment, for the simple reason that, when he paid the note, 
he was entitled to receive his collaterals, they, in fact, forming 
part of the note, and that, when the maker paid his note, the maker 
could not be compelled to hunt around and gather up his col- 
laterals, and that the holder of the note and collaterals, to charge 
the indorser, must make such a demand upon the maker at ma- 
turity as to call upon him to comply with his contract to pay 
upon receipt of his collaterals. In the casé at bar, as already 
observed, no such question was presented. The securities were 
-deposited with a stakeholder, to be transferred upon payment, not 
upon obtaining judgment. The plaintiffs may be very far from 
getting pavment by getting a judgment. When the defendant ten- 
ders payment, then he can ask for his collaterals. But it is urged 
that, if this is true, such reasoning does not apply at all to the 
£7,000 debenture. It is difficult to see what tender the plaintiffs 
are bound to make in respect to that security. The provision of 
the contract is that the defendant will pay in case the company 
make default in payment, and, upon such payment being made by 
him, the debenture in question was to be transferred and deliv- 
ered to him. He has not made payment, and therefore is not in 
a position to claim such a transfer; the condition precedent of 
such transfer not only not having been fulfilled, but not having 
been tendered. The plaintiffs were not bound to demand pay- 
ment. All that they had to do was to give notice of the default. 
‘Then it was the duty of the defendant to tender payment, and, 
when he tendered payment, he could demand the transfer. That 
he has not done. A right of action accrued to the plaintiffs with- 
out any demand, and hence there was nothing for them to tender. 

It is, however, urged that the change in the contract made by 
the supplemental agreement operated to discharge the defendant 
from his guaranty. It seems to us that the mere attempt to in- 
corporate this supplemental agreement into the original contract, 
which was executed by all the parties, does not affect the ques- 
tion of the release of the defendant from his guaranty; and that 
it is to be construed by the same rules as would necessarily ob- 
tain in the case of an independent agreement subsequently en- 
tered into between the parties. If this agreement in any way 
changed the relations of the parties, and at all injuriously affected 
the surety, he was undoubtedly discharged, whether the supple- 
mental agreement is to be considered as a part of the original 
contract or as an independent agreement. Cases are cited in 
which it has been decided that the law is that any alteration in 
the obligation or contract in respect of which a person has be- 
come surety without the consent of the latter extinguishes his 
obligation, and discharges him; and this result follows irrespective 
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of the inquiry whether the alteration would work any injury to 
the surety or not. The reason upon which the rule is founded 
is that the surety has never made the contract upon which it is 
sought to charge him. His answer is, if it is sought to charge 
him upon the altered contract, that he never made any such bar- 
gain, and, if upon the original contract, that such contract no 
longer exists, having been legally terminated by the altered or sub- 
stituted contract made by the parties; in either contingency the 
answer furnishes a complete defense. People v. Vilas, 36 N. Y. 
459, 460. This rule, however, has no application to the situation 
disclosed by the record. There was no alteration whatever in the 
contract which the defendant had guarantied to perform. There 
were additional stipulations in respect to what the company would 
do in case the defendant failed to comply with his contract of 
guaranty as to the indebtedness mentioned in the agreement. He 
was to do nothing more. His obligation was not changed. It was 
only an additional contract upon the part of the company in case 
the defendant failed to comply with his contract. Now, it could 
not be urged for a moment, if this supplemental agreement, en- 
tered into, as it was, after the signing of the original contract. 
had not been attempted to be ingrafted into that contract, but 
that the plaintiffs and the company would have had the right to 
make it. The plaintiffs had a right to take additional security, 
to become available in case the defendant failed to comply with 
his contract; and that is what is done by the supplemental agree 
ment, and nothing more. 

But it is said that the assumption by the company of an obli- 
gation in the event of its refusal to register a transfer is more 
than an assumption by the company of an obligation in the event 
of failure on the part of the defendant to comply with the obliga- 
tion which he had entered into; that it is a separate and distinct 
obligation, not dependent upon the failure of the defendant to 
comply with his contract, but upon the refusal of the company to 
register a transfer, the company thereby depriving itself of the 
right to insist upon the lien and require the payment by the plain- 
tiff Robertson of overdue calls upon his stock and all other in- 
debtedness from him to the company before registering a trans- 
fer of his stock, and thus relieving him from obligation to pay 
future calls. We do not think that the agreement is susceptible 
of the construction placed upon it by the counsel in the above prop- 
osition. It is to be observed that, by the provisions of the articles 
of association to which reference has been had, the directors may 
decline to register any transfer of shares not fully paid up to a 
transferee of whom they do not approve; and thev here agree. in 
ease a transfer to the defendant, his executors or administrators, 
should not be approved, to procure the shares to be purchased at 
their par value by, and transferred to, some responsible transferee. 
They do not thereby release any claims that they might have upon 
the plaintiff Robertson for anything that was due upon those 
shares. They simply agree that they will procure a responsible 
party to purchase them; their rights, as against the shares, for 
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any indebtedness of Robertson not being in any wise released, or 
attempted to be released. This was an obligation entered into by 
the company at the foot of the contract, to become operative only 
in the event of the failure of the defendant to comply with the 
obligations which he had entered into, and which in no way de- 
prived the company of any property which the defendant had a 
right to claim they should apply to the payment of its indebted- 
ness to the plaintiffs. 

It has recently been urged before us that the taking of addi- 
tional security upon a promissory note discharged the indorser; 
but such a claim has not yet been recognized. It seems to us 
that the position of the defendant in respect to this subsequent 
agreement is that, because he had guarantied this debt, the plain- 
tiffs could not agree with the company for additional security in 
case Of his failure to fulfill his guaranty. 

We think, upon the whole case, that the judgment is right, and 
should be affirmed, with costs. All concur. 


McSWEGAN et al. vy. PENNSYLVANIA R. CO. 
(Supreme Court, Trial Term, New York County. February, 1896.) 


CARRIERS—MISDELIVERY—RATIFICATION, 

Though a carrier is not authorized to deliver goods to another than the 
consignee, merely because the consignee had bought them to fill an order 
of the other person, and intended that they should go to him, yet the car- 
rier’s act in so delivering them is ratified by the consignee treating them 
as the property of the other, and rightfully in bis possession, writing to. 
him for the purchase price, and agreeing to put them in proper shape. 


Action by Frank McSwegan and others against the Pennsylvania 
Railroad Company. The complaint was dismissed, and plaintiifs 
move for a new trial on the minutes. Denied. 


John 8. Davenport, for the motion. 
Robinson, Biddle & Ward, opposed. 


McADAM, J. About June 7, 1893, the plaintiffs purchased from 
Russell & Co., of Massillon, Ohio, one steam 2ngine and fixtures, 
which were delivered to the defendant by Russell & Co. for carriage 
and delivery to the plaintiffs at Beverly, N. J. After the shipment 
Russell & Co. sent the bill of lading to the plaintiffs. The goods were 
purchased by the plaintiffs to fill an order from the Beverly & Edge- 
water Park Light & Power Company (hereinafter referred to as the 
“Power Company”), a corporation having its place of business at 
Beverly, aforesaid. The plaintiffs did business at New York City, 
and had no office at Beverly. After the arrival of the machinery at 
Beverly the power company, for whom it was intended, called upon 
the defendant, paid the freight, and took it to their place of business, 
where the same was set up and put in operation. The delivery to the 
power company without the plaintiffs’ permission constituted a con- 
version, and rendered the defendant liable to the plaintiffs for the 
Value of the machinery. McEntee v. Steamboat Co., 45 N.Y. 343 
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Hutch. Carr. § 344; and cases collated in 7 Abb. N. Y. Dig. 298. If 
the case had rested here, the plaintiffs’ right to a verdict would have 
been clear. The plaintiffs, on discovering the true condition of 
things, had four courses open to them: (1) Hold the defendant in 
trover; (2) hold the power company in trover; (3) pursue their prop- 
erty, and recover its possession; (4) affirm the unauthorized act, and 
pursue the power company for the purchase price. The fact that the 
plaintiffs intended that the property should go to the power company. 
standing alone, gave the defendant no authority to deliver the ma- 
chinery to it without the plaintiffs’ permission, for they might have 
dictated the terms of delivery. Yet it was quite competent for the 
plaintiffs to assent to the delivery as made, and conclude themselves 
by such assent. The defendant occupied the position of carrier or 
transporting agent, and any act of the plaintiffs which amounts in 
law to a ratification of the unauthorized act as to mode of delivery 
absolves the defendant; for “to ratify is to give sanction and validity 
to something done without authority by one individual on behalf of 
another.” Ewell, Evans, Ag. marg. p. 48. To ratify an unauthorized 
act performed by an agent, it is sufficient if a principal, with knowl- 
edge of what has been done by the agent, consents to be bound by it, 
and unequivocally manifests such intent to the other partv. Keeler 
v. Salisbury, 33 N. Y. 648; Markham v. Washburn (Com. PI.) 18 N.Y. 
Supp. 355. And ratification is equivalent to original authority: 
Story, Ag. § 239; Bank v. Warren, 15 N. Y. 580; Heermans vy. Clark- 
son, 64 N. Y. 171. Or, as stated in Herman on Estoppel (section 
481): 

“The subsequent assent by the principal to his agent’s conduct not oulr 
exonefates the agent from a consequence of a departure from his orders, but 
likewise renders the principal Hable on contracts made in violation of such or- 
ders, or even when there has been no previous retainer or employment: and 


this assent may be inferred from the conduct of the principal. The subsequent 
sanction is considered the same thing in effect as assent at the time.” 


in Green v. Clark, 5 Denio, 497, a quantity of salt was received br 
the defendants as common carriers to be carried from Oswego to 
Lower Sandusky, there to be delivered in the care of William Neil & 
Co. The salt was delivered at Sandusky City, a port on Lake Erie, 
at the mouth of the Sandusky river; and Lower Sandusky, the place 
where by the receipt it should have been delivered, was a town on the 
river, about 30 miles from its mouth. The place of business of W. 
Neil & Co. was at Lower Sandusky, but William Neil, one of the firm. 
lived at Sandusky City, and had a separate establishment there, and 
he accepted the delivery of the salt there. The salt was left at San- 
dusky City on account of the difficulty in passing the bar at the mouth 
of the river and going up the river to Lower Sandusky. The delivery 
was made about the Ist of August. The owners of the salt. Rich- 
mond, Williains & Crane, were duly informed of this, and on the 3d 
of the succeeding October they wrote to Neil, at Sandusky City, stat- 
ing that thev had been informed that the salt had been left with 
him instead of being taken to Lower Sandusky, and directing him not 
to sell any part of it, as it was intended for the Messrs. Hollister. to 
whom an order for it would be given. The letter also desired Neil 
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to advise the owners without delay of the quantity of salt he had 
received. An order was shown to have been given to the Hollisters 
as stated in the letter, but the salt was not received by them, having 
been disposed of by Neil some time previous to that letter having 
been written. Beardsley, C. J., said: 


“This letter was written with full knowledge that the defendants had vio- 
lated their contract in leaving the salt at Sandusky City, and were consequent- 
ly Hable to the owners for its value. Everything material between the de- 
fendants and the owners was made known to them when the letter was writ- 
ten, although they were not then aware that the salt had been sold by Neil. 
That, however, was his act alone, as it does not appear to bave been directed, 
or In any way sanctioned, by the defendants. Their violation of duty was 
in oniitting to deliver the salt at Lower Sandusky, as they had agreed to do; 
and, if the owners had thought proper to stand upon their rights, the defend- 
ants would have been Jiable for the full value of the salt. But the owners 
might ratify the act, unauthorized as it was, of leaving the salt at Sandusky 
City, and thus waive their right of action against the defendants; and I think 
this letter to Neil was a complete ratification of What had been done by them. 
Any act of the owners, with knowledge, indicating an intention to hold on 
to the salt at Sandusky City as their own. and therefore wholly inconsistent 
with the supposition that the defendants were to be held liable for their 
breach of duty, amounts to a positive ratification of what had been done 
without authority. The subsequent ratification by the principal of an un- 
authorized act or omission of his agent is equivalent to a prior authorization. 
The maxim is, ‘Omnis ratihabitio retrotrahitur, et mandato priori oquiparatur,’ 
and the ratification conipletely exonerates the agent from all the consequences 
of his misconduct. Story, Ag. (2d Ed.) $§ 239, 243; Broom. Leg. Max. 38U-383. 
A small matter is sutticient to establish a ratitication; and the acts of the prin- 
cipal are to be construed liberally in favor of the agent. If what was done 
Without authority has been adopted in any manner, even for a moment, the 
principal cannot recede, but is conclusively bound. Codwise vy. Hacker, 1 
Caines, 526; Paley, Ag. (by Dunlap) 171, 172.” 


While the remarks of the learned judge may perhaps be regarded 
as obiter, they are nevertheless forcible, and entitled to the weight 
due the opinion of a learned jurist. Indeed, they apply to this case 
with much more cogency than to that in which they were written. 
There the property was never intended to reach William Neil, but was 
to be put in the care of a firm of which be was a member, doing busi- 
ness at a place far distant from Sandusky City, where he received the 
goods. Here the goods were delivered to the people for whom they 
were intended; so that the ratification is more easily implied, and 
more effectually proved here than in that case. 

In O'Dougherty v. Railroad Co., 1 Thomp. & C. 477, the court, cit- 
ing Green y. Clark, supra, held that, although the original delivery of 
the goods might have been erroneous, all liability was discharged by 
the subsequent acquiescence of the consignee in the delivery; and 
upon this ground a judgment rendered in favor of the plaintiff for the 
‘misdelivery was reversed. 

The ratification by the plaintiffs is not left to be inferred from 
their mere silence or want of disapproval; nor is it based upon one 
letter written by them, but on a series of letters and aftirmative acts, 
all indicating approval of the delivery by treating the power com- 
pany as the legitimate possessor and owner of the machinery, and as 
the debtor of the plaintiffs for the purchase price. The plaintiffs 
wrote several letters to the power company demanding payment of 
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their bill, and stating their need of money, in one of them referring 
to the fact that the time on which they had purchased the machinery 
from Russell & Co. would soon expire, and stating that they would 
like the use of the power company’s money before that time was up. 
In answer to repeated demands by the power company to repair the 
machinery, which had gotten out of order, the plaintiffs on one occa- 
sion wrote that they would send an expert down to repair it; and when 
interrogated on the stand as to what was meant by this expression 
une of the plaintiffs testified that he was the expert, and that he in- 
tended to go, but that his main object was to get the money. In 
reply to one of these requests the plaintiffs promised to send a com- 
petent man down to the power company, and put the machinery in 
running order at once, and when asked what this meant the only ex- 
planation was that they wished to get their money, and that they did 
not mean to do what they said. When questioned particularly as to 
whether they had not sent one Baxter to the power company to put 
the machinery in order, the same witness stated they had not; that 
Baxter belonged to Philadelphia, and was in the employ of Russell & 
Co.; that he had called upon plaintiffs in behalf of that coneern to get 
the money for the machinery, and that the plaintiffs had told him that 
the power company had not yet paid, and they supposed that Russell 
& Co., doubting their word, had sent Baxter to the power company 
to ascertain whether what they had said was true. They said noth- 
ing to Baxter about any claim against the defendant, but referred 
exclusively to the power company as their debtors and paymasters 
On August 1, 1893, the plaintiffs sent a postal card to the power com- 
pany in which they said: 

“We received to-night a telegram, saying expert will be in Beverly some 
time to-morrow. He will adjust the engine so that everything will be satis- 
factory.” 

If satisfactory then, ratification was complete, and, according to 
settled principles, irrevocable. The several demands by the power 
company, and the repeated promises by the plaintiffs to comply with 
them, were all made under the contract of purchase, and in recogni- 
tion of the rights it conferred and the duties it imposed. The power 
company afterwards went into insolvency, and then for the first time 
the claim against the defendant for misdelivery was strenuously 
urged. The plaintiffs, having their choice of several positions, de 
liberately, with full knowledge of all the facts, chose to treat the 
delivery to the power company as authorized. This unalterably fixed 
their legal status. They cannot, particularly after the insolvency, 
and after all redress which the defendant might otherwise have been 
able to obtain is gone, turn round, and hold the railroad company on 
a cause of action in which it might have saved itself from loss if the’ 
plaintiffs had acted promptly. Merrick v. Brainard, 38 Barb. 574. 
It is not technically a question of election of remedies that is in- 
volved, but a choiee of rights which, once asserted, disables the party 
from afterwards maintaining a position inconsistent with the one 
selected. As is said by Herman in his work on Estoppel (page 462): 


“When it becomes necessary to choose between inconsistent rights and reme 
dies, the election will be final, and cannot be reconsidered, even where po ip 
jury has been done by the choice, or would result from setting it aside.” 


4 
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And Story lays down the rule that: 


“If the principa) subsequently ratifies the act, he {s hound by it, whether it 
be for his detriment or for his advantage, and whether it be founded upon a 
tort or upon a contract. Anda ratification once deliberately made, with a full 
knowledge of all the material circumstances, cannot be recalled.” Story, Ag. 
242. 


It is upon this ground that the plaintiffs are unable to maintain 
their position in this action. 

For these reasons the nonsuit was proper, and the motion for a new 
trial] must be denied. 


———— 
—_—_—_—— 


(10 Mise. Rep. : 
poe) KLEIN y. DUNLAP. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


LIABILITY OF CARRIERS—Loss OF FREIGHT—REFUSAL TO ACCEPT. 

Vendors of goods delivered them for shipment, by authority of vendee, 
to a common ecarrier, with whom they had an agreement that such car- 
rier should deliver freight received from them for delivery at points in the 
city, and should forward such as was to be delivered elsewhere. ‘The car- 
rier delivered the goods to a connecting carrier, who tendered thei to 
vendee at the place of destination; and, vendee refusing to accept the 
goods, they were afterwards Jost or disposed of by the connecting carrier. 
Held, that vendee was bound by such shipping contract made by vendor 
with the first carrier, whose responsibility for the goods was determined 
on delivery thereof to the connecting carrier, 


Appeal from Seventh district court. 

Action by Louis Klein against Cornell Dunlap. From a judg- 
ment in favor of plaintiff, defendant appeals. Reversed. 

Plaintiff bought certain goods of Shrimpton & Sons, who gave 
them to defendant, proprietor of Dunlap’s Express, to deliver to 
said plaintiff. Defendant gave them to the Windsor Express, a 
connecting carrier doing business in Brooklyn, for plaintiff. The 
express company claimed that it offered the goods to plaintiff, but 
he refused to receive them, without giving reasons therefor; and 
after this the goods were mislaid and lost. Plaintiff claimed to 
have paid his vendors for such goods. Reversed. 

Argued before McADAM and BISCHOFYF, JJ. 


W. W. Menzel, for appellant. 
Joseph L Green, for respondent. : 


McADAM, J. The action was brought to recover the value of 
certain goods which the plaintiff claims the defendant converted 
to his own use while in his care as a common carrier. On May 4, 
1893, Messrs. Shrimpton & Sons, of New York City, delivered at 
that place to the defendant, for transportation, a case of goods 
addressed to the plaintiff in Brooklyn. The defendant was an 
expressman, the proprietor of Dunlap’s Express, with a license 
for and doing business in New York City only. He did business 
with Shrimpton & Sons under an agreement “to receive freight 
from them and deliver it in the city, and to forward other goods 
that they would give us to other points outside of our territory.” 
There was no special agreement to deliver in this case, and the 
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defendant proved that, in accordance with the established usage 
and custom, he delivered the goods the same day he received them, 
at the end of his route, to the Windsor Express, a connecting ¢ar- 
rier doing business in Brooklyn, for delivery to the plaintiff there. 
That the goods were safely delivered to the Windsor Express by 
the defendant is clear, for that concern tendered them to the plain- 
tiff at their place of destination. The plaintiff refused to accept 
delivery for some reason that does not appear. After such tender 
the goods were lost or disposed of by the Windsor Express. Since 
' the plaintiff intrusted the shipping of the goods to Shrimpton & 
Sons, they, in so shipping, acted as his agents, and as such had 
power to bind him in contract with the carrier as to the terms and 
conditions of transportation. Root v. Railroad Co. 76 Hun, 23, 
27 N. Y. Supp. 611; Jennings v. Railway Co., 127 N. Y., at page 
447, 28 N. BE. 394; Shelton v. Transportation Co, 59 N. Y. 25s; 
Nelson v. Railroad Co., 48 N. Y. 498; Rawson v. Holland, 59 N. 
Y., at page 617. Under these circumstances Dunlap undertook the 
responsibility only of carrying the goods as far as his route ex- 
tended, and there delivering them to and forwarding them ae- 
cording to the established usage by the next connecting carrier; 
and this he did. 

The judgment must therefore be reversed, and a new trial or- 
dered, with costs to the appellant to abide the event. 


(16 Mise. Rep. 35.) 
MORRIS v. KRAKAUER YOUNG MEN'S ASS'N, NO. 1. 


(Supreme Court, Appellate Term, First Department. February 26, 1896.) 


BENEFIT SocteTIFS—RIGUTS OF MEMBERS AND BENEFICTARIES. 

The constitution of a benefit society provided that “members who 
fail to pay their dues within two meetings after general meeting shall 
be excluded from all benefits until all their dues are paid at the next 
last pay night. Before this time such members have no claim on the 
society. * * * Members in arrears, and their families, are entitled onty 
to burial ground, i. e. grave,—no other expenses. Members in arreirs 
for six months shall be stricken from the colls.” Held that, on the death 
of a member in arrears for dues, but not in arrears for a period of six 
months, his widow, us beneticiury, was not entitled to recover the death 
fund provided by such constitution. 


Appeal from Fourth district court. 

Action by Lena Morris against the Krakauer Young Men's As 
sociation, No. 1, to recover as beneticiary, under the terms of de 
fendant’s constitution, on account of the death of her husband, 
who was alleged to be a member of such association. From a 
judgment in favor of defendant, plaintiff appeals. Aftirmed. 

Argued before DALY, P. J.. and McADAM and BISCHOFF, JJ. 

A. H. Sarasohn, for appellant. 

Maurice B. Blumenthal, for respondent. 


BISCHOFF, J. The plaintiff is the widow of one Victor Morris. 
a deceased member of the defendant benefit society, and seeks tu 
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recover as beneficiary under the terms of the society’s constitu- 
tion, which are detailed below. The case was submitted upon an 
agreed state of facts, and was decided adversely to the plaintiff. 
It was agreed that the deceased was in arrears of dues, and had 
brought himself within the conditions of delinquency specified in 
the constitution, except that he had not been in arrears for a 
period of six months at the date of his death. The constitution 
provided as follows: 

“In case of the death of a member or his wife, three coaches, hearse, Tach- 
richim shroud, and other necessities shall be provided by the society. * * * | 
Members who fail to pay their dues within two meetings after general meet- 
ing shall be excluded from all benetits until all their dues are paid at the next 
last pay night. Before this time such members bave no claim on the society. 
* * * After the death of a member, his wife or orphans, or, if there are 
none, the nearest relatives, shall receive, within thirty days after sueh death, 
from the society, the sum of two hundred dollars. At the death of the wife 
of a member, be shall receive the sum of one hundred dollars, from which, 
however, the society retains fifteen dollars towards a tombstone, if not placed 
by the hushand within one vear. The cost of the stone shall not exceed the 
above amount. The members, however, shall be equally taxed for the above 
sums of two hundred, respectively, one hundred dollars. * * © Members 
in arrears, and their families, are entitled only to burial ground, i. e. grave,— 
no other expenses. Members in arrears for six mouths shall be stricken from 
the rolls.” 


While observing the rules of strict adverse construction, which 
must prevail in the interpretation of provisions such as those be- 
fore us, it seems clear that the defendant assumed a liability to- 
wards only two classes -of persons: Members proper, and delin- 
quent members and their families. Towards those members who 
had been dropped from the rolls, no benetit of ex-membership was 
given, since the words used implied an absolute expulsion from the 
society after the member's time during which he might retrieve 
his position had expired. The plaintiff's husband was not of this 
class, but was a delinquent member. As to his class. however, 
the defendant assumed a liability only for the strict expense of 
interment of him or of his wife, and there is no claim that this 
duty was disregarded. Had Morris been dropped from the rolls 
it would have been impossible for his widow to sustain a claim 
for the death fund in suit, since that fund but inured to the bene- 
fit of a member's widow; but it is claimed that he was a member, 
although delinquent, and that the widow should be protected ag 
beneficiary. We cannot take this view, since, while the construc- 
tion of this constitution should be strict, no unreasonable inter- 
pretation is called for, and, reasonably, the member in signing 
the constitution would understand that, while delinquent, the 
benefits sought to be secured through membership would be with- 
held from him and his family; that burial alone would be accorded, 
should there be no expulsion; and that, after expulsion for delin- 
quency, not even burial was to be given by the defendant. 

Judgment aftirmed, with costs. All concur. 
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MARCHAND v. HABER. 
(Supreme Court, Trial Term, New York County. March 9, 1896.) 


SuMMARY PROCEEDINGS—J URISDICTION—PETITION, 

Under Code Civ. Proc. § 2233, providing that applicant for summary 
proceedings to remove a person from real property must present a veritied 
complaint, a petition defectively verified, in that the notary’s nam? is 
by oversight not signed to the jurat, does not give a justice jurisdiction, 
and his judgment of dispossession, rendered without appearance of defetd- 
ant, is void, rendering Hable, for execution of the warrant thereunder, 
the person who instituted the proceedings. 


Action by Bernard Marchand against Harry D. Haber for tres- 
pass. Judgment for plaintiff. 


Hal Bell, for plaintiff. 
A. Finelite, for defendant. 


McADAM, J. On February 1, 1893, the defendant, as landlord, 
commenced a summary proceeding against the plaintiff, a monthly 
tenant, to remove him from the five rooms on the top floor, east 
side, of the tenement known as “No. 96 East Broadway,” for hold- 
ing over after the expiration of his term. The defendant signed the 
petition and the affidavit accompanying it, but by some oversight 
on the part of the notary the latter omitted to affix his name to 
the jurat. The clerk of the Fifth district court, upon this unveri- 
fied petition, issued a precept returnable at 3 o’clock the same dav, 
and on the return thereof, the plaintiff not appearing, the justice 
signed the final order as by default, and issued his warrant, which 
was delivered to the marshal, and executed the following dav. 
The process was served in the absence of the tenant by affixing 
the same on a conspicuous part of the premises; so that the 
tenant was unaware of the pendency of the proceedings until he 
found the paper on February 2, 1893, at about 1 a.m. He called 
upon the justice the same day, and understood the justice to say 
that he need not bother further with the matter; that the justice 
would attend to it. Some time during that afternoon the mar- 
shal executed the warrant by removing the tenant’s household ef- 
fects, and putting them upon the sidewalk, where they remained 
until about 2 o'clock of the morning of February 3d, when ther 
were taken away by an expressman employed by the tenant's wife. 
The plaintiff claims that when he became repossessed of his prop 
erty much of it had been injured, many articles were missing. 
and that the actual injury in consequence amounts to about 
$308.10. The theory of the action is that, in consequence of the 
failure of the notary to sign his name to the jurat, the acts of the jus- 
tice were coram non judice, and void, and the defendant, there 
fore, liable. The summary proceeding sought to be instituted be 
ing in derogation of the common law, and special in its nature. 
in order to confer authority upon the magistrate the statute should 
have been strictly complied with, particularly in its jurisdictional 
requirements; the first and most important of which is that the 
applicant must present a written petition, verified in like man- 
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ner as a verified complaint in an action in the supreme court. 
Code, § 2235. A judgment of dispossession without such a peti- 
tion, duly verified, where there is no appearance or waiver by the 
tenant, is absolutely void. Coatsworth v. Thompson, 5 N. Y. St. 
Rep. 809; People v. De Camp, 12 Hun, 378; Williams v. Culhone 
(Com. Pl.) 3 N. Y. Supp. 241; Fuchs v. Cohen (Com. Pl.) 19 N. 
Y. Supp. 236; Schneider v. Leizman, 57 Hun, 561, 11 N. Y. Supp. 
434. This upon the familiar principle that where jurisdiction, 
particularly of an inferior court, depends upon the existence of 
some fact of which there is no proof, all acts performed on the 
assumption of such jurisdiction are void. Fischer v. Langbein, 103 
N. Y. 84, 8 N. E. 251; Staples v. Fairchild, 3 N. Y. 41; Kelly v. 
Archer, 48 Barb. 68; Homan v. Brinckerhoff, 1 Denio, 184. No 
preliminary proceeding or appeal is necessary to vacate or set 
aside void process as the condition of the maintenance of an ac- 
tion for damages done under it (Fischer v. Langbein, supra), for 
such process affords no protection to the party who instituted the 
proceeding (IXerr v. Mount, 28 N. Y. 659; Fischer v. Langbein, 
supra). Where there is proof of a jurisdictional fact, but the jus- 
tice errs as to its sufficiency, the judgment is voidable merely, and 
binding until reversed by some direct proceeding. 6 Wait, Act. 
& Def. 805; Skinnion v. Kelly, 18 N. Y. 355; Hall v. Munger, 5 
Lans. 100. But void adjudications, like the one here, are never 
binding, and can always be impeached directly or collaterally (6 
Wait, Act. & Def. 805); for the remedy strikes deep. It goes to 
the very root of the proceeding, lays bare its defects, and destroys 
the verity of the judicial record. | 

The defendant insists that the want of a ‘jurat was a defect 
amendable by section 723 of the Code, made applicable to district 
courts by section 3347, subd. 6. There are two answers to this 
proposition. In the first place, no such amendment has been al- 
lowed or made. In the second place, a justice cannot, by amend- 
ing a proceeding in a particular which is necessary to give him 
jurisdiction, acquire an authority nunc pro tune. Ackerman vy. 
Finch, 15 Wend. 652. The fact that the jurat was not signed be- 
cause of the oversight of the notary does not aid the defendant. 
Unintentional errors furnish the responsible party no defense 
against one injured by them. Intent is onlymaterial in aggravation 
or mitigation of damages. 2 Sedg. Dam. 483; Walker v. ‘Wilson, 
8 Bosw. 586. The institution of the proceeding by the defendant, 
his presence at the execution of the warrant, and the acceptance 
of the benefits derived therefrom, make him liable for the acts of 
the marshal and his assistants. The real question, therefore, re- 
solves itself into one of damages. The plaintiff was a monthly ten- 
ant, and his term had expired when the proceeding was cvum- 
menced; but this circumstance gave the defendant no authority 
to remove him or his property without legal process. Flaherty vy. 
Andrews, 2 E. D. Smith, 529; Shannon v. Burr, 1 Hilt. 39. But 
the fact that the plaintiff had no existing right to possession, as 
well as the defendant's good faith, may be considered in award- 
ing damages. The trespass was unaccompanied by bodily fear or 
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other circumstances of aggravation, and the general rule of dam- 
ages is to award full compensation for all injuries done, without 
adding damages of an exemplary character. Eten v. Luyster, 60 
N. Y. 253. The plaintiff’s wife, after proving her qualification to 
testify, gave it as her opinion that the damages amounted to 
$308.10. Yet her judgment upon the subject is not of that weight 
which a disinterested and more competent expert would be likely 
to receive. Upon the entire case the damages will be assessed at 
$250, which sufficiently compensates for every loss sustained. For 
this sum the plaintiff is entitled to judgment, with costs. 


MARCHAND v. HABER. 
(Supreme Court, Trial Term, New York County. March 9, 1896.) 


EJECTION FROM REALTY—TREBLE DAMAGES. 

Under Code Civ. Proc. § 1669, declaring eutitled to treble damages one 
who is ejected from real property in a forcible manner, one having no 
estate in premises, but merely bare possession, is not entitled to such 
damages merely because ejected on process void solely by reason of a 


defect in the petition filed in initiating the summary proceeding against 
him. 


Action by Bernard Marchand against Harry D. Haber. Plaintiff 
moves for award of treble damages. Denied. 


Hal Bell, for plaintiff. 
A. Finelite, for defendant. 


McADAM, J. The practice is for the jury to find single damages, 
and for the court, under the statute, to treble them in a proper case. 
Newcomb v. Butterfield, 8 Johns. 342; King v. Havens, 25 Wend. 420; 
Warren v. Doolittle, 5 Cow. 678; Anon., 4 Wend. 216; Du Bois yv. 
Beaver, 25 N. Y. 123. The evident object of the provision as to treble 
damages (Code, § 1669) was to prevent wanton invasion of rights of 
property by awarding them in lieu of exemplary damages (Field, Dam. 
§ 848). But the statute is to be interpreted as a penal one, and the 
facts disclosed do not bring the case within its spirit or intent. The 
proofs offered neither called for exemplary damages at the trial, nor 
for treble damages in lieu thereof now. The plaintiff had no estate 
in the premises. He merely had the bare possession, and, though 
ejected on void process, such ejectment was unlawful solely by reason 
of a defect in the petition filed in initiating the summary proceed- 
ing to remove him. He was not dispossessed in a forcible manner 
inhibited by the statute against forcible entry and detainer, and is 
not, therefore, entitled to the treble damages claimed. Willard v. 
Warren, 17 Wend. 262; People v. Smith, 24 Barb. 18; Wood v. 
Phillips, 48 N. Y. 158; People v. Field, 52 Barb. 214; Labro v. Camp- 
bell (Super. Ct.) 2. N. Y. Supp. 129. There was no wanton violation of 
any right of property. In Compton v. Chelsea, 139 N. Y. 538, 34 
N. E. 1090, the plaintiff claimed title, and the action was in ejectment 
for restoration to the possession from which he had been actually dis- 
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seised vi et armis, without any attempt by the trespasser to resort to 
legal proceedings. That case bears no analogy to this. See, also, 
Eten v. Luyster, 60 N. Y. 253. 

Motion denied. 


‘(15 Misc. Rep. 501.) 
O’CONNOR v. LONG ISLAND TRACTION CO. et al. 


(Supreme Court, Special Term, Kings County. January, 1896.) 


CoRPORATIONS— RECEIVER. 
A receiver cannot be appointed for a corporation owning all the stock 
of another corporation because of mismanagement and waste by the 
latter corporation. 


Action by Emma J. O'Connor against the Long Island Traction 
Company and others. Plaintiff moves for appointment of a re- 
ceiver for the corporation. Denied. 


James C. Church and Almet F. Jenks, for plaintiff. 
Julien T. Davies, William EF. Sheehan, and W. C. Trull, for de- 
fendants. 


GAYNOR, J. The plaintiff brings this action as a stockholder 
in the Long Island Traction Company. The company and its di- 
rectors are the parties defendant. Waste and spoliation by the 
directors of the corporate property, and insolvency of the com- 
pany due thereto, are charged. The corporation is a foreign one. 
The prayer of the complaint is that a receiver be appointed to take 
possession of and protect the assets of the company. The facts 
alleged involve the conduct of the directors of the Brooklyn City 
Railroad Company, and of the Brooklyn Heights Railroad Com- 
pany, as well as of the said traction company; and, as the latter 
company and its directors are the only parties defendant before 
the court, discrimination must be had in respect of what facts are 
applicable. However grievous may be the charges made or facts 
shown, redress may be had herein only against the parties defend- 
ant, and only for their own acts. If wrongs have been conimitted 
by the directors of the other two companies, they can be redressed 
only in actions against them. 

The facts shown before me are easily stated. The Brooklyn 
City Railroad Company was a great, prosperous, and useful cor- 
poration. It had about 176 miles of street-railroad track in Brook- 
Ivn. Its stockholders were legally entitled to its large net earn- 
ings as dividends. Its papers shares of capital stock and its 
bonded debt had been increased till the former had reached $12,- 
000,000, and the latter $6,000,000. In the vear 1893 those in con- 
trol leased this company, and all of its great plant, property, and 
earning capacity, for 999 vears to the Brooklyn Heights Railroad 
Company,a smal] corporation, with paper shares of capital stock ag- 
gregating only $200,000. This small company, with limited assets 
and no net earnings, so far as appears, and having a franchise for 
and owning only about a mile of track, agreed in this lease to pay 
all of the operating expenses, cost of repairs, and fixed charges 
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{including interest upon the said $6,000,000 of bonded indebted- 
ness) of the great system of which it thus became lessee, and, in 
addition, 10 per cent. annually upon the said $12,000,000 of paper 
shares of stock of the lessor company. All earnings of the Brook- 
lyn City Company over and above this it was to keep. The Brook- 
lyn City Company, instead of continuing to conduct its business, 
and to operate the public franchises and perform the public du- 
ties intrusted to it by the state, thus turned all over to this little 
lessee company, and made that company the absorber of all of 
its net earnings above an annual dividend of 10 per cent. upon its 
said $12,000,000 of paper shares. Practically nothing remained 
for the directors of the Brooklyn City Company to do except to 
receive the money for this 10 per cent. dividend and distribute 
it among the stockholders. About the time that this lease was 
made, the individuals who were the directors of the said lessee 
company caused this defendant corporation, viz., the Long Island 
Traction Company, to be organized. It is not a corporation of 
this state, nor a railroad corporation, nor engaged in railroad 
traction, notwithstanding its name to the contrary. It was or- 
ganized in the state of Virginia, though its directors were and are 
all residents of this state. Its corporate life was not given, nor 
may it be taken away or limited by the sovereign power of this 
state. Its allegiance, and its principal and paramount respwn- 
sibilities, are to the laws and government of the state of Virginia, 
though it has no property in that state, and whatever it has is 
here, and its directors are residents here. It was organized with 
paper shares purporting to represent a capital of $30,000.000. That 
it never had this capital, and that its paper shares were disposed 
of for a small fraction of it, or given away, is apparent. The pa- 
pers before me show no reason or excuse for its existence. at the 
beginning or now. The plaintiff's standing in a court of equity as 
a complaining stockholder in such a company can scarcely be tixed 
by a high standard. The succession of evils which have followed 
it, as well as its present predicament, were all natural consequen- 
ces. Upon its organization it obtained and became the sole owner 
of all of the said paper shares of stock of the said Brooklyn Heights 
Railroad Company, purporting to represent a capital of onlv $200.- 
000, as already stated. The object of its creation was thus re 
vealed. It was to absorb, by means of its ownership of the said 
paper shares of the Brooklyn Heights Company, all of the net 
earnings of the Brooklyn City Company, over and above the said 
10 per cent. annual dividend upon the said $12,000,000 of paper 
shares of stock of that company. If enough could be so absorbed 
to pay dividends upon its said $30,000,000 of paper shares, ther 
would thus be made valuable. Such is the scheme which the pa- 
pers before me reveal in detail. Fraud and waste are charged as 
having attended the main things done under it; but it is not for 
this court to condemn the scheme itself as a whole, or in any of 
the links or connections which make it up. I must and do fully 
recognize that the laws of this state allow the like, and leave the 
question of the etfect of such use of public franchises upon public 
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morality, and upon honest industry and enterprise, to be discussed 
elsewhere. A court must accept and administer the laws as they 
are. But, though I may not take this wider view, 1 am obliged 
to consider the attendant wrongs which are particularized in the 
papers before me, and were urged upon the argument as bearing 
upon the case. 

1. When the said lease by the Brooklyn City Company of its 
property to the Brooklyn Heights Company was about to be ex- 
ecuted, an action was brought, and an injunction obtained to pre- 
vent it, by one Markey, a stockholder in the former company. 
Thereupon one Flynn came into negotiation with the individuals 
connected with the scheme, and who were to make large individ- 
ual profits out of its consummation. He professed to be able to 
control the said action, and to stop it at will; and so the fact 
proved to be. The result was that he was let into the profit of 
the scheme or enterprise in consideration of his getting out of 
the way with his injunction suit, and received therefor (to use 
the words of the uncontradicted affidavit before me) “several hun- 
dreds of thousands of dollars” in railroad bonds and money. It 
is urged that, having been thus successful in making several hun- 
dred thousand dollars by the abuse of a legal action by a stock- 
holder who merely stood for him, and was subject to his control, 
he is now trying to do the like again by means of this plaintiff, 
who is his niece and a member of his household, and of her nom- 
inal ownership of 150 of the paper shares of the Traction Company, 
and that therefore a court of equity will not aid him in such a 
purpose, disguised under the honest and meritorious forms of an 
' action to prevent alleged breaches of trust. I am, of course, im- 
pressed by this contention, and ready to deem the facts which sup- 
port it sufficient to defeat this action. A court cannot knowingly 
allow itself to be used for such a purpose. At the same time, it is 
still more impressive that those engaged in making individual 
profit out of such exploiting and manipulation of public franchises, 
and of companies endowed therewith by the people of the state 
only to enable them to do a public service, should yield to such 
an attack in their eagerness to get through, or their fear of being 
thwarted; and that their gain was to be so great that they could 
pay out of it such an enormous exaction. 

2. Of the $12,000,000 of paper shares of stock and the $6,000,000 
of bonds of the Brooklyn City Company, which existed, as above 
Stated, when that company was leased to the Brooklyn Heights 
Company, $3,000,000 of each were unissued. In the lease, the les- 
see company undertook to change the roads from horse, to electric, 
motive power, and the proceeds of these $6,000,000 in bonds and 
stock were to be paid to it by the lessor company for that purpose. 
The said money was paid, and the change was made. The allega- 
tion now is that the work was done by the directors of the said les. 
see company in an inferior manner at excessive prices; that some of 
the contracts for the doing of the work were made at excessive 
prices with corporations in which the said directors were also di- 
rectors, so that they actually dealt with themselves in this man- 
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ner for their individual profit; that the money was recklessly, 
fraudulently, and wastefully spent; that the material used was 80 
inferior that it actually had to be replaced in a few months; that 
not only the said $6,000,000 were in that way spent, but in ad- 
dition a large sum of money, about $2,000,000 of which were bor- 
rowed; that the earnings of the said company have been used for 
such repairs, to such an extent that the operating expenses have 
gone up to 70 per cent. of the gross earnings, whereas they should 
not exceed 55 per cent.; and that, owing to these extravagances, 
the company has been and is unable to pay the rent upon the said 
lease, and may lose it by forfeiture. But all this has no legal re 
lation to the present action, however it might be considered in a 
like suit by a stockholder of the Brooklyn Heights Company 
against its directors; whereas, this action is against the traction 
company and its directors only, and their conduct alone is open 
to examination under the present complaint. 

3. It is also alleged that, for a period of six weeks or two months. 
the business of the said lessee railroad company was suspended 
because of differences between it and its employés, and that, bv 
reason thereof, and the ill will against it of the public engendered 
thereby, its receipts became much less than they would otherwise 
have been. Again, the traction company and its directors have 
no legal responsibility for this. That company is not even a rail- 
road corporation. It is a mere stockholder of the Brooklyn Heights 
Company. It is true that its $30,000,000 of paper shares of stock 
depended for dividends upon any surplus earnings of the Brooklvn 
City Company which the Brooklyn Heights Company might be able © 
to make and keep under its lease as above set forth, and declare 
as dividends on its paper shares, and which would in that way get 
into the treasury of the traction company, it being the owner of 
such shares, and in turn be divided as dividends upon the said 
paper shares of the traction company; and it may be admitted 
that the eagerness to get dividends on the said $30,000,000 of paper 
stock shares might lead to the undue cutting down of expenses, 
and become the just cause of complaint by employés and of a 
controversy by them about wages. But that does not shift the 
legal responsibility of the directors of the Brooklyn Heights Com- 
pany for the conducting of that corporation to the directors of 
the traction company, even though they may be the same individ- 
uals. The law allows the connection which exists between these 
three corporations, though two of them may be merely feeding 
on the other and absorbing its earnings; and that has to suftice 
in a court of law. The evils and wrongs alleged here are inevi- 
table from such a use of public franchises, and it may well be said 
that it would be better if the Brooklyn City Company was obliged 
to use and operate its franchises and roads, and be held respon- 
sible therefor, and had to keep all of its earnings, and use the 
Same in increasing its service of the public, by furnishing cars 
enough to give every passenger the seat he is entitled to. by put- 
ting its wires under ground, and so on; and that if dividends still 
grew larger than the public should, in good conscience, and under 
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wholesome principles of government, be required to pay, that fares 
should be reduced as a healthy and just remedy. But there is a 
time and place to consider views like these. They may pass inci- 
dentally before a court, but it may not be swerved by them in the 
interpretation and administration of the law just as it is. 

That the will of the directors of the traction company is para- 
mount in the operation, policy, and conduct of the great system of 
street railroads leased by the Brooklyn City Company to the Brook- 
lvn Heights Company is plain enough; but that arises, not out 
of any legal power or responsibility vested in or imposed upon them 
by law, but out of the fact that the traction company owns all of 
the shares of stock of the Brooklyn Heights Company, and by that 
means elects the directors of that company. If both sets of di- 
rectors conld be held responsible for mismanagement and waste of 
the property of the Brooklyn Heights Company, because they joined 
therein, it could only be in an action brought upon that basis, and 
to which they were all made parties. It therefore remains only to 
consider if any waste of the property of the traction company by 
its directors be made out. In the said lease by the Brooklyn City 
Company to the Brooklyn Heights Company the latter company 
was required to deposit $4,000,000 with a trust company as a cuar- 
anty fund for performance of the covenants of the lease, including 
the payment of the rent. It was agreed in the Jease that if the 
lease were broken and forfeited, this fund should become the prop.- 
erty of the lessor company as damages for the breach. The trac. 
tion company, being the owner of the stock of the lessee, put up 
this fund. <All of the property which the traction company owned 
was its interest in this fund, the paper shares of the stock of the 
said lessee company, and also of the Brooklyn, Queens County & 
Suburban Railroad Company. In order to raise money to be used 
in the change from horses to electricity, above mentioned, the said 
$6,000,000, received from the Brooklyn City Company for that pur- 
pose, being exhausted, the said lessee company and the defendant 
traction company jointly made certain so-called trust notes for 
$1,900.000, and the traction company executed an agreement to 
a trustee, in effect mortgaging all of its said property to secure 
the payment thereof. Default being made upon the said trust 
notes, the said trustee began a suit in the United States circuit 
court for the Eastern district of Virginia to foreclose the said trust 
mortgage. The defendants (the said two companics) appeared and 
submitted to a judgment of foreclosure, and a sale under the said 
judgment of all of the said property for $5,500,000 has been had in 
the city of New York by that court’s officer appointed for the pur- 
pose. It appears, before me, that the defendant traction com- 
pany now owns no property, except the surplus of the said pur- 
chase price after paving the said notes, and also that it has no 
other indebtedness. The allegation of the complaint is that the 
said suit in the United States cireuit court was collusive between 
the said trustee and the defendant directors, in order to give a 
preference to creditors; but, inasmuch as the said trustee and the 
holders of the said trust notes were the only creditors, there is 
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nothing therein. The mortgage debt was genuine, and was due, 
and the trustee had the right to foreclose. There could be no 
collusion in that. The validity of the said sale is questioned, on the 
ground that the judgment of the said circuit court had no effect 
over property here, and could not be executed here; and it is urged 
that this court should appoint a receiver to regain the said projr 
erty, or take the proceeds of the sale. But, before the said fore 
closure suit was commenced, a holder of one of the said default- 
ing trust notes had begun a creditors’ suit against the said traction 
company in the said United States circuit court, and a receiver 
of all the property of the said company was appointed. He took 
actual possession of the said property (except, of course, the said 
guaranty fund, which he could not remove), and was also the 
court’s officer, who sold under the foreclosure judgment. He has 
the proceeds of the sale, and, after paying the said trust notes, 
and receiver’s certificates to the amount of $420,000 issued by him 
to raise money to pay rent and prevent the said lease and guaranty 
fund from being forfeited, he will hold the surplus for the direc- 
tion of the said circuit court. The circuit court actually having 
the fund, I do not see that any question of jurisdiction is avail- 
able. There being no creditors, the fund will belong to the stock- 
holders if the company be liquidated. The traction company hav- 
ing no property except the money now in the hands of the said re 
ceiver, and as no judgment could be made herein extending to 
any property of the Brooklyn Heights Company, or to the question 
of its waste or spoliation, the motion for a receiver is denied. 
Motion denied. 


—— 


McMAHON vy. NEW YORK EL. R. CO. et al. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


Appeal from superior court of New York City, special term. 

Action by Terence McMahon against the New York Elevated Railroad Com- 
pany and another for damages to plaintiff’s premises from construction and 
operation of defendant’s road. From a judgment for plaintiff entered on the 
report of a referee, defendants appeal. Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, O°BRIEN, 
and INGRAHAM, JJ. 


J. O. Nichols, for appellants. 
Adam Wiener, for respondent. 


PER CURIAM. We are all of opinion that the evidence in this case {s en- 
tirely insyfficient to sustain the report and judgment. A new trial must he 
awarded, because there is nothing in the record which would justify a meodlifi- 
cation. The testimony is too slight to enable the court to reduce the awanis 
to any fixed sum. The case was tried seemingly without appreciation of the 
necessity for proper and adequate proof such as is required in all these cases. 
The judgment must be reversed, and a new trial ordered before another ref- 
eree, to be appvuinted by the court, with costs to the appellants to abide the 
event, 


Sup. Ct.] DOVALE v. ACKERMANN. 909 


DOVALE vy. ACKERMANN. 
(Supreme Court, Appellate Division, Iirst Department. March 13, 1896.) 


1. New TrrAL—ERRONEOUS CHARGE—FAILURE TO ExCEPT—COMPROMISE OF IN- 
VALID CLAIM. 
The court may properly grant a motion for a new trial where it las 
given an instruction clearly erroneous, though no exception was taken 
thereto. 


2, CONTRACTS—CONSIDERATION. 
A promise made in consideration of the release by the promisee of a 
claim against the promisor is valid, though such claim was not in fact en- 
forceable. 33 N. ¥. Supp. 13, affirmed. 


Appeal from court of common pleas, trial term. 

Action by Clarita Dovale against Bernard L. Ackermann. A 
verdict was rendered for defendant, and from an order granting 
plaintiff's motion for a new trial (see 33 N. Y. Supp. 13) defendant 
appeals. Affirmed. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


David Keane, for appellant. 
Edward W. 8. Johnston, for respondent. 


INGRAHAM, J. The court on the trial charged the jury, at 
the request of the defendant, “that, if the jury find that there was 
no original liability by Bernard L. Ackermann to Mrs. Dovale, 
there was no consideration for his promise to make the payments 
to Mrs. Dovale.” Subsequently, on a motion for a new trial, the 
court held that this instruction was erroneous, and for that reason 
granted a new trial. We think the court was clearly right. It 
appeared from the evidence that the plaintiff had loaned to the 
firm of B. L. Ackermann & Sons the sum of $7,000; that the plain- 
tiff had insisted upon the defendant’s repaying that sum; that she 
had then asked the defendant as to who were the partners of that 
firm; and that he said, “Adolph and Ben and myself;” and that 
he (the defendant) then said, “You had no business to give that 
money to them without consulting me first, but I promise to give 
you a hundred dollars every month, the interest and the principal 
of your money, if you will release me of being a partner.” It 
further appeared by the evidence that the defendant was engaged 
in this business from 1855 to 1875; that on the 31st day of De- 
cember, 1875, he sent a notice to his customers that the business 
in which he had been engaged “will hereafter be solely conducted 
by my two sons, who will settle all outstanding business.” There 
is no evidence that this notice was given to the plaintiff. The 
defendant then went to Paris, and remained there for about eight 
months, when he returned and settled up his affairs here, and in 
December, 1879, obtained a discharge in bankruptcy. He then 
went back to Europe, and remained there continuously until Au- 
gust, 1884. When he returned, he resumed the business of B. L. 
Ackermann & Sons, the partnership of which was then dissolved. 
He resumed this business because, as he said, “I had a right to, 
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according to the agreement with my sons when the business was 
passed to them. They had to pay a certain amount to my wife, 
and, if they did pay it, the whole business was theirs, and I re 
leased them; but, if they did not, we had a right to come back and 
take it. The agreement was in writing. It was lost in the re- 
moval. After we returned, the agreement existed, and the firm 
of 3B. L. Ackermann Sons was dissolved.” The witness also tes- 
tified that, “in addition to the motive of friendship and sympathy 
in paying off this debt, I was also releasing my sons from an obli- 
gation that was good against them, and that was also a motive in 
my mind.” It thus appears that whatever promise was made br 
the defendant to the plaintiff was made after he had returned and 
resumed the business, taking the assets of the copartnership un- 
der his original agreement, by which he had relinquished the busi- 
ness to his sons; and that one of the considerations of making the 
promise was that, by the promise, he would release the sons from 
an obligation that was binding upon them. 

The plaintiff claimed that defendant was liable as a member of 
the firm to which she had loaned the money. The defendant rec- 
ognized that his sons were liable, and thus made an agreement 
having the object to release himself from the claim of the plain- 
tiff against him as liable for the moneys loaned to the sons during 
his absence in Europe, and also releasing his sons from the lia- 
bility that was concededly good against them, and for which the 
property of the sons which had become vested in the defendant 
would have been liable. That there was a perfect consideration 
for the new promise of the defendant, not dependent upon the 

validity of plaintiff's claim against the defendant, is clear upon 
principle and authority. The plaintiff claims that the defendant 
was a member of the firm to which she had loaned money. The 
defendant had owned the business, and he had turned it over to 
his sons, upon an agreement by his sons to pay his wife a certain 
sum of money each month, coupled with an agreement by which 
he was to be entitled to resume possession of the business if this 
money was not paid. The plaintiff had known of his absence. but 
had no notice that he did not continue an active member of the 
firm. He had returned, and, under the terms of the agreement 
between himself and his two sons, had resumed the ownership and 
control of the business, had taken its assets, and was conducting it 
for his own benefit. Accepting this position as testified to by the 
defendant as true, it is not at all clear that he was not respon- 
sible to the plaintiff for the loan that she had made to the sons 
during the absence of the defendant. 

But it is not necessary to determine just what, if any, legal lia- 
bility rested upon the defendant. There was a claim made that 
he was responsible; and he, to avoid that claim, and to relieve 
his sons from a Hability that was conceded, promised the plain- 
tiff to pay her a certain sum per month. And the release of this 
claim against the defendant and his two sons, and the right of 
the plaintiff to enforce her claim against the property of the for- 
mer coparthnership, Which was then in the bands of the defendant, 
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and used by him for his own benefit, was ample consideration for 
the new promise to pay $100 per month until the debt was paid. 
This view of the obligation of the defendant is recognized by Mr. 
Justice Bartlett, in writing the opinion of the general term of the 
supreme court in the former action between this plaintiff and the 
sous of the defendant (15 N. Y. Supp. 196), where he says: “A 
consideration for the agreement to pay $100 a month may be found 
in Mrs. Dovale’s abandonment of her claim against Mr. Ackermann, 
Sr., in his capacity of partner, as evidenced by her letter of Sep- 
tember 3, 1885.” The rule is well settled that the compromise of 
a doubtful claim is a good consideration for a promise to pay 
money; and, when an action is brought upon the promise, it is 
no answer to show that the first suit could not have been main- 
tained, or that the claim was not a valid one. See Stewart v. 
Ahrenfeldt, 4 Denio, 190; White v. Hoyt, 73 N. Y. 505; Andrews 
v. Brewster, 124 N. Y. 433, 26 N. E. 1024. The promise is expressly 
alleged in the complaint, and is clearly the cause of action sued 
on by the plaintiff. 

We do not think that the letter of September 8, 1885, debarred 
the plaintiff from contradicting any of the admissions in her letter, 
so as to entitle the defendant to a dismissal of the complaint. The 
most that can be said for it is that it is evidence against her as 
to the terms of the new agreement, and was to be considered by 
the jury in determining that question. If her present claim is true 
that that letter did not state the terms of the new agreement, the 
defendant was bound to make the payments to the plaintiff which 
he subsequently made; and the mere fact that he continued to 
make payments that he was bound to make cannot estop the plain- 
tiff from enforcing the contract as it really existed. The fact that 
the plaintiff did not except to the instructions given by the court 
would not prevent the court from rectifying a clear error in grant- 
ing a new trial. 

We think, therefore, that the order granting the new trial was 
right, and should be affirmed, with costs. All concur. 


(92 Hun, 3.) 
O’DONOGHUE et al. v. BOIS. 


(Supreme Court, General Termin, Fourth Department. December, 1895.) 


1. Coxstruction oF Witii—SALeE or INFANTS’ LAND. 


By the eighth clause, testator devised his real estate to his executors, 
in trust to sell the same, to divide the proceeds into eight equal shares, 
to invest such shares severally for the benefit of his eight children, and 
to pay over to each child at his majority an equal share. By a codicil. 
testator revoked the power of sale so given, but provided that the land 
should be held under the same trust which was imposed on the proceeds 
of the sale directed in the eigbth clause. The ninth clause provided that 
the executors might, whenever a child reached lawful age, make partition 
of the land, and allot to such child his share. Held, that no child’s share 
could be sold during his minority. 


2 ParTiItTronN—SALE OF INFANT’S LAND—VALIDITY. 


Under 2 Rev. St. p. 195, § 176, which provided that no real estate of an 
infant should be sold against the provisions of any will, an order of court 
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in a suit for partition, directing the sale of land devised to an infant, con- 
trary to the provisions of the devise, was a nullity, and a purchaser there- 
under took no title. 


8. GUARDIAN—PURCHASE OF WARD’s LAND. 

Uuder 2 Rev. St. p. 326, § 58, providing that no guardian of an infant 
party to a partition suit shall purchase any of the lands in suit except for 
the benefit or in behalf of such infant, and that sales contrary to suct 
provisions shall be void, the burden is on a guardian who has purchased 
such land in his own name to show that the purchase was within the ex- 
ception of the statute. 


4. SAME—CONFIRMATION. 
The fact that an order is entered in a partition suit confirming a sale 
made in contravention of such statute gives no validity to the sale. 


& SameE—Ricuts or Bona Fine PURCHASERS. 
Such sale being absolutely void, subsequent bona fide purchusers acquire 
no title as ayainst the infant. 


6. SAME—LACHES OF MINOR. 
Delay on the part of the infant in bringing suit to recover possession of 
the premises will not affect his rights. 


Appeal from circuit court, Cortland county. 

Ejectment by Margaret Ann O’Donoghue and others against L. 
Dwight Boies. From a judgment for defendant, plaintiffs appeal. 
Reversed. 

Argued before HARDIN, P. J., and MERWIN and PARKER, JJ. 


Frederick A. Card and Ladislas Karge, for appellants. 
B. A. Benedict, for respondent. 


PARKER, J. The lands in controversy in this action are a part 
of those devised by the will of Michael O’Donoghue, and, so far as 
any question presented by this case is concerned, such will may he 
said to have provided as follows: By the eighth clause thereof. 
the testator devised all of his real estate to his executors, in trust 
to sell the same, to divide the proceeds into eight equal shares. 
to invest such shares, and to apply the interest and income there 
from severally to the use of his eight children, one share to each. 
during his or her minority, and, upon each of them attaining law- 
ful age, to pay over to such child his or her equal share. By a 
codicil, however, he subsequently revoked the power of sale so 
given, except as to three parcels in the city of New York, and di- 
rected that only such excepted parcels should be sold. He further 
provides that the lands not sold shall be held by his executors un- 
der the same trust which was imposed by the eighth clause upon 
the proceeds which were to be derived from the sale therein di- 
rected. He also expressly declares that he does not design to 
alter the beneficial interests in such lands, which were given br 
such eighth clause. In the ninth clause, it is provided that the ex- 
ecutors shall have power, whenever any of his chilldren shall at- 
tain lawful age, to make partition of his real estate, and allot to 
such child his equal share thereof. It is manifest from those pro 
visions that the plain intent of the testator was to preserve to each 
of his children an equal share, viz. one-eighth, of his real estate. 
until such child should attain the age of 21 years. During the 
period of his minority his share of the land was to remain unsold, 
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and the rents and income therefrom were to be collected by the ex- 
ecutors, as trustees, and applied by them to the infant’s use. Al- 
though power was given them to divide and allot to each child, 
as he or she became of age, an equal share of such lands, a sale 
of such share during infancy is directly prohibited. 

It is claimed that the ninth clause of the will under considera- 
tion gives to each child, upon arriving at majority, the right to 
have his share of the estate, and that, therefore, in the event that 
equal partition could not be made by the executors without a sale, 
a sale was intended and authorized by the testator. In view of 
the fact that each child, on his arriving at majority, became vested 
with his undivided share of the lands so devised in the event that 
the executors did not, or could not, fairly allot it to him in sever- 
alty, and that each thus received the full benefit of all that was 
given by the will, and in view of the further fact that the testator 
expressly revoked by codicil the power of sale previously given, we 
cannot adopt the construction contended for. We are not re- 
quired or permitted to seek the testator’s intent by inference or 
implication in the face of a purpose so plainly expressed in the 
codicil before us. The direction and evident purpose of the tes- 
tator was that none of the shares of his children in such real es- 
tate should be sold during his or her minority. Some 10 years 
after the probate of such will, one of the executors, a son of the 
testator, commenced an action for the partition or sale of all the 
lands so devised, and for a division of the proceeds among the bene- 
ficiaries named in said will. The plaintiffs in the present action, 
who were then infants, were made parties defendant in such ac- 
tion, and their mother, Ann O’Donoghue, the other executor, was 
appointed their guardian ad litem. No defense was made, and 
the action resulted in a judgment directing the sale of all the tes- 
tator’s real estate. The lands in question were sold under such 
judgment by a referee appointed therein, and were bid off by Ann 
O'Donoghue, the said guardian of such infants, and a conveyance 
thereof was executed to her by the referee upon May 25, 1870. 
Subsequently, in April. 1876, she executed a mortgage upon such 
premises to secure a loan of $1,500 made to her. Such mortgage 
was foreclosed, the premises were sold thereunder, and in August, 
I880, this defendant acquired the title which was so mortgaged 
and sold. The plaintiffs bring this action of ejectment to recover 
an undivided three-sevenths of the premises. It appears that one 
of the children of the testator died without issue, and, under the 
Will, his share became vested in his surviving seven brothers and 
sisters, 

At the time the premises were sold in the partition action, the 
Revised Statutes (volume 2, marg. p. 195, § 176) provided that: 

“No real estate [of an infant] or term for years shall be sold. leased, or 


disposed of in any manner against the provisions of any last will, or of any 
pe by which such estate or term was devised or granted to such in- 
ant,” 


The plaintiffs claim that, by reason of such statute, the court was 
Without jurisdiction to render a judgment directing the sale of 
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the property in question; that hence all proceedings under such 
judgment were utterly void; and that their interests in the prem- 
ises were not affected by the referee’s conveyance to Ann O' Den- 
oghue. Conceding, as we must, that the sale under that judyg- 
ment was in plain opposition to the provisions of Michael OQ Don- 
oghue’s last will, this claim of the plaintiffs seems to be sus 
tained by the decisions in this state. If the court was without 
jurisdiction to order such sale, such order was a nullity, and could 
have no effect whatever upon the plaintiffs’ title Craig v. Town 
of Andes, 93 N. Y. 405, 410; In re Walker, 136 N. Y. 20,29, 32 N. 
E. 633. That its proceedings were not merely irregular, but were 
utterly without jurisdiction, is held in Rogers vy. Dill, 6 Hill, 415. 
It was there held that a sale of an infant’s real estate by order of 
the court of chancery, contrary to the provisions of a devise, was 
utterly void, and that no title passed thereunder to the purchaser. 
That was a case where the proceedings to sell were under the statute 
relative to the sale of infants’ real estate, when necessary for their 
support and maintenance; but that the rule is equally applica- 
ble to a sale in an action for partition is held in Muller v. Strupyp- 
man, 6 Abb. N. C. 343. The reason is the same in each case. In 
neither proceeding has the court any authority to sell, except by 
force of the statute (Thompson y. Hardman, 6 Johns. Ch. 436; 17 
Am. & Eng. Enc. Law, 785; 3 Pom. Eq. Jur. § 1390); and in those 
instances where the statute forbids it the authority is utterly 
wanting. 

The plaintiffs further claim that there was a trust expressed in 
the will of Michael O’Donoghue in their favor during their minor- 
ity, and that the statute declares that every sale, conveyance, or 
other act of the trustees in contravention of such a trust shall be 
absolutely void (4 Rev. St. [Sth Ed.] p. 2439, § 65); hence, that the 
acts of the trustees, the one in instituting the partition action, and 
the other as guardian ad litem of the infants, in allowing judgment 
of partition and sale to be taken therein by default, were in direct 
violation of this statute; and that the sale so procured was there 
fore utterly void. The following cases seem to sustain that posi- 
tion, and to hold that the court has no power to render valid, by 
an order or judgment, an act of the trustees which the statute de 
clares to be void: Douglas v. Cruger, 80 N. Y. 15, 18; Cruzer v. 
Jones, 18 Barb. 467, 469; Uhl v. Loughran (Sup.) 4 N. Y. Supp. 27; 
Cuthbert v. Chauvet, 136 N. Y. 326, 32 N. E. 1088. If the court 
may not approve and make valid such an act, it would seem to be 
without authority to order it. 

At the time of the sale in the partition action it was provided by 
statute as follows: 

“Nor shall any guardian of any infant party in such [partition] suit. pur- 
chase, or be interested in the purchase of, any lands being the subject of such 
suit, except for the benefit or in behalf of such infant; and all sales contrary 
to the provisions of this section shall be void.” 2 Rev. St. pt. 3, p. S26. ¢. 3, 
tit. 3, § 58. 

On the trial of this action, although it appeared from the reeord 
that Ann O'Donoghue, the guardian ad litem of these infants, in 
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the partition action purchased the premises in her own name, en- 
tered into possession of them as the owner, borrowed the sum of 
$1,500 about six years thereafter, and executed a mortgage upon 
them to secure its payment, and subsequently allowed such mort- 
gage to be foreclosed and the premises to be sold, yet it was held 
that such sale to her was not void, because the plaintiffs had failed 
to show that she did not purchase them for their benefit. In this 
ruling, we think, there was error. All purchases made by a guard- 
ian, in such an action, of infants’ lands being sold therein, are void 
unless made for their benefit; and where the conveyance is made 
to the guardian in her own name, and in form for herself individ- 
ually, and there is nothing in the record nor in the conveyance to 
indicate that she holds the property in any other person's interest 
than her own, the presumption would seem to be that the transac- 
tion is such as upon its face it appears to be. At least, if she de- 
sires to hold such premises from her wards, the burden is upon 
her to show that the purchase was not such an one as the statute 
condemns. It is a general rule of evidence that, where an act is 
prohibited with an exception, the burden rests on the party claim- 
ing the exception to bring himself within it. Fleming v. People, 
27 N. Y. 329, 334; People v. Weldon, 111 N. Y. 569, 19 N. E. 279; 
Knapp v. 0' Neill, 46 Hun, 317, 319. The fact that an order was 
entered in the ‘partition action confirming such sale did not 
strengthen it (Gallatian v. Cunningham, 8 Cow. 374, 375; Terwilli- 
ger v. Brown, 44 N. Y. 287, 248); and, inasmuch as the guardian 
ad litem’s purchase was made void by statute, delay on the part of 
these plaintiffs in bringing proceedings to recover possession of 
the premises does not affect their rights. The sale is made abso- 
lutely void by the statute, and therefore the title remained wholly 
in the infants, even as against subsequent bona fide purchasers for 

value. See Forbes v. Halsey, 26 N. Y. 53. Moreover, the defend- 
ant can claim nothing as a bona fide purchaser, as the record, 
through which his title is made, discloses all the facts. The title 
to the premises in question vested in these plaintiffs upon their ar- 
ring at the age of 21 years (Watkins v. Reynolds, 123 N. Y. 211, 
217, 25 N. E. 322); and the case does not show that it has ever 
been laivested. In that respect the decision of the trial court wag 
erroneous, and the judgment should be reversed. 

Judgment reversed, and a new trial granted, with costs to abide 
the event. : 


HARDIN, P. J., concurs. MERWIN, J., not voting. 


—————— 


SMITH v. BABCOCK. 
(Supreme Court, Appellate Division, Fourth Department. March 14, 1896.) 


1. Viovation oF Erection LAWw—Contract OF EMPLOYMENT. 
A contract whereby defendant, chairman of the county central committee 
of a political party, employed plaintiff to perform for him the duties 
Usually pertaining to that oftice, and ayreed to be personally responsible 
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for his compensation, is not, as a matter of law, within Pen. Code, § 419. 
subd. 4, providing that “any person who, with the intent to promote the 
election of a person to an elective office, * * * contributes money for 
any other purpose than the printing and circulating of hand-bilis, books 
and other papers, previous to an election or town meeting, or conveying 
such poor or infirm electors to the polls, is guilty of a misdemeanor.” 
2. SAME—INTENT—QUESTION FOR JURY. 
In an action on such contract, the question whether the contract was 
entered into with intent to evade the statute is for the jury. 
8 SamE—BuRDEN OF PROOF. 
In such case the burden of proving an ulterior purpose is on defendant 


Appeal from Cayuga county court. 

Action by Julia G. Smith against Hiram W. Babcock on a con- 
tract for personal services. From a judgment of the Cayuga coun- 
ty court affirming a judgment of nonsuit granted by the city court 
of the city of Auburn, plaintiff appeals. Reversed. 


The plaintiff is the assignee of one Fred M. Smith, and brings this action 
to recover for work, labor, and services performed by her assignor in the 
fall of 1892 at the request of the defendant, and at an agreed price, as it is 
alleged, of $500. The record discloses the following facts: In tbe month 
of August, 1892, the defendant, Hiram W. Babcock, informed the plainuff’s 
assignor that he was about to be chosen chairman of the Democratic county 
committee of the county of Cayuga; that he was anxious, for personal rea- 
sons, to accept the position, if chosen, but that his own private business 
was such that he could not very well neglect it and give to the performance 
of his duties as chairman the time and attention which they would demand: 
that he (Smith) had had experience, and was familiar with such duties, ani 
that, therefore, he wanted him to represent him (the defendant) upouv such 
committee. Smith, in reply to this request, stated that he could not affon 
to spend his time gratuitously, as his time was his only capital in business. 
The defendant replied that he did not expect him to perform the services 
for nothing, and that there would be ample means with which to pay for the 
same. Smith stated that he was unwilling to enter into any contract with the 
county committee, whereupon the defendant asked Smith if he considered 
him responsible, to which Smith replied that he did for any agreement or 
bargain which he might make, and then added that if he performed the 
services desired by the defendant he should do so for him personally, to 
which the defendant replied, “All right; I will pay you.” The defendant 
then asked what he thougiit the services would be worth, and Smith told bim 
$500. The defendant said they would be worth it. Thereafter the defendant 
was appointed chairman of the county committee, and Smith entered up 
the discharge of his duties. But prior to such appointment, at the suggestion 
of the defendant, he (Smith) opened party headquarters, and gave such time 
and attention to the performance of the duties required of him as seemed 
to be necessary. After the campaign was formally opened, he was also chosen 
secretary of the executive committee, but no claim is made for the services 
rendered by him in that capacity. It appears that the dutieg devolving upon 
Smith as the representative of the defendant were to be at headquarters tw 
receive parties that came in, and attend them in person, and answer such 
questions as came from different parties Interested in the campaign; to pro 
vide for meetings that were to be held in Cayuga county; to secure speasers 
for different dates; to receive campaign speakers when they arrived at Au- 
burn, and take care of them; to arrange dates and secure places where me+t- 
ings were to be held, and to provide transportation for and accompany the 
various speakers during their campaign. About three days before the choise 
of the campaign the defendant came to Smith, and told him that certain 
men, mentioning them by name, had come from New York with money, and 
that he was to go and get his pay, to which Smith replied that he uaa notb- 
ing to do with them: that he (defendant) understood very well that he was 
working for him, and had nothing to do witb asking them for payment for 
his services. Subsequently, and two or three days after the election, the de 
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fendant met Smith at an hotel in the city of Auburn, and asked him if he hgd 
received his pay; to which he replied that he had not, and that he (the de- 
fendant) knew he had not. Smith then told him that he wanted his pay. 
The defendant wanted to know what he was going to charge. Smith there- 
upon referred to the talk of August, in which it was understood the services 
would be worth $500, but said that he would make a lump Dill against him 
for $300 for all services. The defendant said, “Make out your bill, and send 
it to me,” which Smith did, upon the 11th of November, but never received 
any reply to this bill except a promise to settle. 


Argued Before HARDIN, P. J. and FOLLETT, ADAMS, 
GREEN, and WARD, JJ. 


John Van Sickle, for appellant. 
D. L. Hulburt, for respondent. P 

ADAMS, J. The claim which the plaintiff seeks to establish 
through the medium of this action, and which in her bill of partic- 
ulars she states is for work, labor, and services “performed and ren- 
dered [by her husband] in conducting the Democratic compaign in 
the county of Cayuga, between the said dates in 1892 (September 
1st to November 11th), and performing the duties of said Hiram 
W. Babcock as chairman of said county committee,” is resisted 
by the defendant upon the ground that the contract upon which 
it is founded is in contravention of the statute which prohibits 
contributions of money with the intent to promote the election of 
& person to an elective office, and upon the further ground that 
such contract is, in its spirit and letter, repugnant to public policy. 
It is always the duty of the court—and more especially is this so 
in these latter days—to set its face sternly and rigidly against the 
infraction of any and every law which is designed to promote 
the purity of elections and to prevent the corruption of electors, 
but it is equally its duty to apply the law impartially to all suit- 
ors who may be attempting to assert or defend their legal rights, 
Whatever may be the circumstances of the particular controversy 
which it is called upon to adjudicate. In the case in hand it is 
true that the differences sought to be adjusted are traceable to 
an agreement which, as the evidence now stands, it appears was 
entered into by the parties for the rendition of services connected 
with the general election of 1892; and if it can be said as matter 
of law that the contract was entered into with the sole design to 
promote the election of one or more persons, or if it was a mere 
device or cover by which such election was to be accomplished, 
the defendant’s contention is undoubtedly well grounded, and the 
plaintiff must fail in her action. This contention, as we under- 
Stand it, is that the contract entered into between these parties 
was violative of subdivision 4 of section 410 of the Penal Code of 
this state. This section, as its caption clearly indicates, was de- 
signed by the legislature to prevent “furnishing money or enter- 
tainment to induce attendance at the polls,” and it provides that 
“any person who, with the intent to promote the election of a 
person to an elective office, * * * (4) contributes money for 
any other purpose than the printing and circulating of hand-bills, 
books and other papers previous to an election or town meeting, or 
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conveying such poor or infirm electors to the polls, is guilty of a 
misdemeanor.” It is easily conceivable that a contract might be 
entered into substantially like the one which the plaintiff insists 
was made between her assignor and the defendant, which would 
seek to accomplish by indirection precisely what this statute is 
designed to prevent; that is, a man might be selected and em- 
ployed to perform certain clerical duties, not because of any ne 
cessity for his employment, not because of any peculiar aptitude 
which he possessed for the duties his position required him to per- 
form, but rather because of the influence he was supposed to pos- 
sess with a certain class of voters. It is broadly intimated that 
such a purpose really lies at the foundation of the agreement in 
question, and it is quite possible that, with all the facts before 
them, a jury would be justified in reaching a conclusion in har- 
mony with this intimation, and in that event the plaintiff would 
certainly fail in her action; but from the facts as they now stand 
the question to be determined is whether or not the court was 
justified in adopting such a conclusion as a matter of law. This 
being an appeal from a judgment of nonsuit, the plaintiff is en- 
titled to have the case considered in the light most favorable to 
her contention, and likewise to have the benefit of every fact 
proven, and every inference which is fairly deducible therefrom 
(Stuber v. McEntee, 142 N. Y. 200, 205, 36 N. E. 878; McNally v. 
Insurance Co., 187 N. Y. 389, 33 N. E. 475; Insurance Co. v. Hag- 
erty, 92 Hun, 28, 36 N. Y. Supp. 558); and with this rule in mind 
we are not prepared to hold that it is impossible to draw infer- 
ences from the established facts in the case which are consistent 
with a valid agreement. It seems that the defendant was am- 
bitious to serve his party as chairman of its county committee, 
and he discovered an opportunity in the immediate future by which 
he believed his ambition might be gratified; but, being unwilling 
to divert from his private business the time which would be re- 
quired to manage the affairs of his party, he entered into nego- 
tiations with the plaintiff's assignor to represent him upon the 
committee, and to perform the labor which would naturally fall 
upon his shoulders as chairman. During these negotiations he 
was careful to impress upon Smith the fact that it was his (de 
fendant’s) work which was to be done, and that it was to be per- 
formed in such a manner that the defendant was to receive what- 
ever credit resulted from its performance. These negotiations 
ultimately resolved themselves into a contract, by which the de 
fendant assumed personal responsibility for the services to be per- 
formed. This being the situation, it is quite obvious that a con- 
tract was established between these parties which was personal in 
its character; and that one of the objects sought to be accom- 
plished in its fultillment was the success of the nominees of one 
of the two great political parties does not, in our opinion, de 
prive it of that character. It might as well be said that a con- 
tract of emplovment between the publishers of a partisan news- 
paper and its editor. whose only duty was to accomplish by his 
pen what the plaintiffs assignor was expected to accomplish by 
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his diligence and energy, would be within the condemnation of the 
statute. In either case, if the element of intent is present,—that 
is, if the contract is entered into for some ulterior purpose, and 
with the design to defeat or evade the statute in its true intent 
and meaning,—then, doubtless, it is void; but until that is made 
to appear (and in this case the onus is upon the defendant to make 
it so appear) we think it must be treated like any other contract. 
These views lead us, therefore, to the conclusion that the ques- 
tion of intent of the parties in entering into the agreement in ques- 
tion should have been submitted to the jury, and that the failure 
to do so was error which renders a reversal of the judgment ap- 
pealed from necessary. 

Judgments of the county court of Cayuga county and of the city 
of Auburn reversed, with costs. All concur, : 


BELLO v. METROPOLITAN ST. RY. CO. 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


Street Ratpways—Ingury To Prrson iv STREETZ-NEGLIGENCE. 

Evidence that a boy nine years old, starting to run across a narrow 
street, in the middle of a block, at a point where there was at leust one 
team. when “it was a little dark,” fell on a horsecar track, and received 
injuries from the horses of an appreaching car; that at the time he fell 
the horses were 20 or 50 feet from him, leaving, as the same witnesses 
testified, but a second or a tenth of a second for the car to reach him 
after he fell—with evidence that the driver was looking to one side, and 
did not see the boy, and that a car can be stopped in about five feet after 
application of the brake, is not suflicient to go to the jury on the question 
of negligence or freedum from negligeuce. Williams, J., dissenting. 


Appeal from superior court of New York City, jury term. 

Action by Philippo Bello, adininistrator of Joseph Bello, deceased, 
against the Metropolitan Street Railway Company. From a judg- 
ment disinissing the complaint, and an order (35 N. Y. Supp. 831) de- 
nying a new trial, plaintiff appeals. Aftirmed. 


This was an action brought by the plaintiff. as administrator of Joseph 
Bello, deceased, a son, to recover damages for injuries received by said de- 
eedent which caused his death, and which plaintiff? alleges were due to the 
negligence of the defendant's servants and emplavés. At the time of the ac- 
cident the boy was a bright, Intelligent lad, of the age of eight years and 
teu months. He had attended publie schools three years, and, according to 
his father, he could read the pames of streets—“every name and everything.” 
The accident occurred on Sullivan street, in the middle of the block between 
Broome and Spring streets, on November 27, 18¢4, between 5 and 6 o'clock 
in the evening, when, as testified, “it was a little dark.” Sullivan street 
i8 narrow, with a grade almost level between Broome and Spring streets, 
having therein only one car track, which is the north or up track of the 
Seventh avenue line. The car which ran over the boy was going north, 
in the direction of Spring street, and, as the manner in which the accident 
occurred is detailed by only two witnesses, it will avoid any dispute as to 
the facts if we briefiv refer to their testimony, using the language emploved 
by them upon the trial. Anthony F. Cadmere, plaintift’s first Witness, testi- 
fed as follows: “As T was coming up near Spring street, L saw a hoy run- 
ning across the track, and he fell. I hallooed to the driver.—I don't suppose 
he heard me,—and I ran up to him, and said, ‘Boy in under the ear. He 
stopped, and I said, “Take your brake up, and shove your ear back?’ and they 
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Shoved the car back. * * * The street was clear of all obstructions. There 
was nothing to obstruct any one’s view. * * * The boy started from the 
west side of the street, and was going east. * * * When the boy was 
at the track, I should judge that the heads of the horses attached to the 
car were about twenty-five feet from him, and then I called out. I didn’t 
call out exactly at the minute when the horses were yet twenty-five feet 
from the boy. When I see that he didn’t put the brake on, I hallooed out 
I hallooed to the driver when the boy was twenty-five feet away from the 
heads of the horses. * * * The boy was running across the track. When 
he was twenty-five feet away from the heads of the horses he fell, and was 
lying across the track, and I suppose he was trying to get up. I saw him 
fall while he was running from the west side of the street, and he fell on 
the track. At the time he fell, and when the heads of the horses were still 
twenty-five feet distant from him, I called out to the driver to stop. ° * * 
I told him there was a boy under the car, and to take off his brake and 
back up. He got down and took the car back. 1 don’t suppose he knew the 
boy was there.” In addition, he testified that the driver was talking with a 
man on the east side of him, standing on the platform of the car: “When 
the driver was talking to a man on the platform, as I have stated, the 
driver was facing east. He had face turned east. The car was going north. 
He continued that conversation until the boy was struck. He never knew 
that they struck him until I hallooed out.” Upon cross-examination this wit- 
ness said: ‘I didn’t take any notice whether there was any wagons between 
the car and the west pavement or not. * * * I couldn’t swear that there 
was, and couldn’t swear there was not. * * * Mr. Frank Spinetti kept 
a fruit store there. * * * His place is right where this accident hap 
pened. Sometimes, in the evening, there is from two to three wayons there, 
and sometimes there ain’t. I couldn't tell you whether there was any Wax- 
ons there on this particular night or not. * * *” Nor would the wit- 
mess confirm or deny that, upon the coroner's inquest, he had testified that 
there were two wagons standing there. He further stated that he was 
“sure that the boy fell on the track before the horses got to him. He stum- 
bled and he fell. When the boy fell, the car, just at the time, was about 
twenty-five feet away. I don’t think it would take a second, or a tenth 
of a second, before the horses reached him. It was only fifty feet. He could 
have got away if the driver had put his brake on and seen him. At any rate, 
he would have had to get up and go away, and get out of the way, before 
that second or tenth of a second. That is all the time the driver had to stop 
the car in.” Another witness, one Joseph Grante, testitied as follows: “1 
saw the boy cross the street from the west side on the front of the barber 
shop on the east side of Sullivan street. He was crossing from the west 
side of Sullivan street towards the east side. * * * I saw the boy fall. 
He fell in the middle of the street. At that time the horses attached to the 
car, that was going north, were about 25 feet away. At the time that this 
boy fell, and when his horses were yet so far distant, the driver was on the 
front of the car. He had the reins in his hands, and talked this way, with 
a gentleman on this side of him. He was not looking ahead. * * * He 
was looking to the east side of the street. * * * He was not looking in 
the direction in which the boy fell. I saw the boy fall, and then I saw the 
horses going, and I heard somebody halloo, * * *? Upon. cross-examiua- 
tion he said that he saw the boy running across the street not so fast as a 
run: “IT said the boy was not running fast. He was running a little. He 
Was not walking. I should think there was a wagon before the barber shop. 
I am sure “there was one. ‘There could not have been two or three there. 
es * * T know there was one there, but I didn’t see any other.” In addition 
to these witnesses, the only others examined in plaintiffs behalf were a 
car driver, who testified that a car could be brought to a full stop, after the 
application of the brake, in about five feet, and the plaintiff, who gave evi- 
dence as to the boy’s cnupacity. At the close of such testimony the complaint 
was dismissed upon the gound that it had not been shown that the ae- 
cident oecurred solely through the negligence of the defendant. The plain- 
tiff, however, moved for a new trial, which motion was reserved: and in 
the opinion thereafter written the judge sustained his former ruling. and 


Sup. Ct.J BELLO U0. METROPOLITAN 8T. RY. CO. 971 


denied the motion for a new trial, upon the additional ground that, “even if 
it is to be assumed from the facts that the defendant was guilty of negligence, 
it would be an equally fair inference that the deceused was likewise at fault, 
and that the combined negligence of both led to the accident.” 


Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, JJ. 


Henry M. Goldfogle, for appellant. 
John T. Little, Jr., for respondent. 


O'BRIEN, J. To recover damages for injuries sustained, in an ac- 
tion of this kind, the burden is upon the plaintiff to prove by a fair 
preponderance of evidence that the accident occurred solely through 
the negligence of the defendant, and that the person injured was free 
from contributory negligence. Upon the first proposition it is insisted 
that the evidence shows that the driver of the defendant’s car was 
negligent in not observing the plaintiff’s intestate on the track until 
he was run over; in not heeding the warning to stop the car; in being 
inattentive to what was happening ahead of him, and in turning his 
head to the side, loudly talking to some one on the platform; and in 
not bringing the car to a stop when he had ample opportunity so to do, 
and could have averted injury to the boy. If such inferences can be 
properly drawn from the testimony, then, upon this branch of the 
case, as to defendant’s negligence, there was sufficient to go to the 
jury. We think, however, that the plaintiff's counsel overstates the 
inference so to be drawn. As said in Reich v. Railway Co., 78 Hun, 
418, 28 N. Y. Supp. 1105: 

“The motorman * * * had no right to expect or anticipate the fact that 
this boy was going to cross the track in the middle of the block. He undoubt- 
edly, under the rules, was required to be more vigilant at the crossing, where 
i ae naturally expect parties to cross the track, than in the middle of the 

As correctly urged by the respondent, the conduct of the driver 
prior to the time the boy fell is perfectly immaterial. If the boy eal- 
culated to cross before the car reached him, the driver of the car was 
entitled to the benefit of that calculation. He was entitled to as- 
sume that the boy would safely cross. It here appears that the boy, 
in the middle of the block, at or about the place where there was at 
least one wagon, darted from the west side of the street, intending 
to reach the east, and fell in the middle of the track, and was over- 
taken by the car before he could rise, and was injured, not by the 
wheels passing over him, but by the horses or platform, or by some 
of the chains or gearing connected with the brake. That the car was 
not going fast is conclusively proved by the fact that, as soon as an 
intimation was given that the boy was under the car, it was stopped 
before it had gone many feet. Considering the intelligence of the 
witnesses, and their incapacity to measure distances exactly, we think 
it reasonably certain from their testimony that the car was almost 
upon the boy at the time he fell, and that, in stating that it would 
take but a second or a tenth of a second for the car to reach the boy 
after he fell, the witnesses testified on the question of time more ac- 
curately than when they attempted to give their measurements of 
25 or 50 feet as the distance between the boy at the time he fell and 
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the heads of the horses on the car. It is from the moment that the 
boy fell on the track until the car struck him that the conduct of the 
driver is material. If, when the boy fell, the car could not possibly 
have been stopped in time to avert an accident, it is difficult to see 
upon what theory the negligence of the driver could be predicated 
In this respect the plaintiff’s testimony was: 

“At any rate, he [the boy] would have had to get up and go away, and get 
out of the way, before that second or tenth of a second. ‘hat is all the time 
the driver had to stop the car in.” 

Considering the hour, the narrowness of the street, the fact of the 
presence of at least one wagon at the place where the boy started to 
cross on a run, and the close proximity of the horses to the boy at the 
time he fell on the track, which left but a second or a tenth of a sec 
ond within which the driver must act to avert the injury, and that all 
the witnesses agree that the car was stopped before the wheels reach- 
ed the place where the boy was, showing that the car was not going 
at a very rapid rate, it left the inferences just as consistent with the 
absence as with the presence of negligence on the part of the driver. 
If, however, we conclude that there was sufficient to go to the jury 
upon the question of the negligence of the defendant, the question 
remains whether the burden was sustained of showing that the plain- 
tiff's intestate was free from contributory negligence. The testimony 
shows that the boy attempted, with the car close upon him, to cross, 
in the middle of the block, a narrow street, taking the chances of get- 
ting over safely; and having fallen, and thus rendered his calcula- 
tions unsuccessful, it can hardly be said that sufficient evidence was 
presented from which the jury could infer that the boy was free frum 
contributory negligence. As said in Reynolds v. Railroad Co., 58 N. 
Y. 250: 

“It belongs to the definition of the cause of action that the injury must 
have been vecasioned solely by the negligence of the defendant; and either 
by direct proof given by the plaintiff, or from the circumstances attending 
the injury, the jury must be authorized to find affirmatively that the per- 
son injured was free from fault that contributed to the accident, or the ac 
tion is not maintained. If this element is wanting in a case, the court may 
nonsuit, or set aside a verdict for, the plaintiff.” 

And in Hart v. Bridge Co., 84 N. Y. 58, it was said: 

“Tt is not enough to prove facts from which either the conclusion of nezli- 
gence or the absence of negligence may with equal fairness be drawn.” 

We think, upon both propositions, relating to the negligence of the 
defendant, and the freedom from contributory negligence of the de 
cedent, that the inferences as to the presence or absence of negligence 
were so equally balanced that it cannot be said that the burden 
which was upon the plaintiff was sustained, and that for this reason 


the dismissal of the complaint was proper, and the judgment should © 


be affirmed, with costs. 


VAN BRUNT, P. J., and PATTERSON and INGRAHAM, JJ., con- 
cur. 


WILLIAMS, J. I dissent on the ground that the questions of neg- 
ligence and of contributory negligence were for the jury. 


ed 
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(1 App. Div. 138.) 
FRAZIER v. DEWEY et al. 


(Supreme Court, Appellate Division, Third Department. February 5, 1896.) 


EJECTMENT—PLEADING—MISJOINDER OF CAUSES OF ACTION. 

A complaint, in the first four paragraphs stated a cause of action In 
ejectment for three tracts of land. closing with an allegation of damages, 
exclusive of rents and profits, of S5UU. Paragraphs d aud G alleged that de- 
fendants had conducted a specified business on such tracts, and received 
$1.500 in rents and profits. he prayer was for possession, for damages 
for withholding, including rents and profits, to the amount of $2,000, and for 
an account. Held, not a misjoinder of causes of action, under Code Civ. 
Proe. §§ 1496, 1497, which permit plaintiff in ejectment to insert a demand 
for damages for withholding property, and provide that such damages {n- 
clude the rents and profits, or the value of the use and occupation, where 
either can legally be recovered. 


Appeal from special term, ———— county. 

Action by Louis Frazier against Melvil Dewey and Jeremiah W. 
Jenks. From an interlocutory order sustaining a demurrer to the 
complaint on the ground that several causes of action were improp- 
erly united, plaintiff appeals. Reversed. 


The first part of the complaint, consisting of paragraphs numbered 1, 2, 
3, 4, States a cause of action in ejectment fur the recovery of three parcels 
of land, closing witb an allegation of damage to the plaintiff, “as near as 
plaintiff can estimate the same, exclusive of the rents and profits hereto- 
fore received, or which may be received by the defendants, or either of them, 
during the pendency of this action, of five hundred dollars.” Then follow 
paragraphs numbered 5 and 6. In paragraph Oo it is alleged: “That there 
is situated on the first and third described parcels a public boathouse and 
bowling alley; that the business carried on in and in connection with the 
boathouse and bowling alley has during the season of 1895 been profitable, 
and that the saine has been conducted by the defendants, and that they 
have received the rents and protits of such business and that the same amounts 
to five hundred dollars.” In paragraph 6 it is alleged: ““Lfhat there is situated 
on the second described parcel of Jand an hotel or house of public entertain- 
ment, and that the business of the same wus carried on by the defend- 
ants, and that the rents and profits of said business during the season of 
1895, and down to the time of verification of the complaint, were $1,000, 
and that same were received by the defendants.” The prayer of the ecom- 
Plaint is: First. or the possession of the several parcels of land. second. 
Damages for the withholding, including the rents and profits, and the value 
of the use and occupation, to the amount of %2,000, Third. That the de- 
fendants be required to account as to the rents and protits received by them 
from the several parcels of Jand, or any or either of them. 


Argued before PARKER, P. J., and LANDON, HERRICK, MER. 
WIN, and PUTNAM, JJ. 


C. M. Harwood (Sidney E. Maders, of counsel), for appellant. 
Hand, Kellogg & Hale (R. L. Hand, of counsel), for respondents. 


PER CURIAM. We do not think the demurrer well taken. The 
Plaintiff, in framing his complaint in ejectment, is entitled to insert 
a demand for damages for withholding the property. Code Civ. Proe. 
§ 1496. Section 1497 provides: 

“Those damages include the rents and profits or the value of the use and 


ine of the property where cither can legally be recovered by the 
DlaintimT.” 
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We think that the plaintiff did not, by paragraphs 5 and 6, set forth 
separate causes of action against the defendants for the recovery of 
the profits which they made in carrying on business upon the land 
in question, but that he thereby intended to specify the “profits” 
which he mistakenly supposed are referred to in section 1497, as in- 
cluded in the “damages” which he could rightfully demand under 
section 1496. 

The interlocutory judgment is reversed, with costs, and the de 
murrer overruled, with costs, with leave to the defendants to with- 
draw demurrer, and answer in 20 days upon payment of costs. 


PEOPLE v. FRIEDLAND 
(Supreme Court, Appellate Division, First Department. March 6, 1896.) 


1. CRIMINAL LAw—Goop CHARACTER. 

Evidence of good character must be considered as bearing directly on 
the question of the guilt or innocence of the accused, whether the evi- 
dence against him be direct or circumstantial, and not merely as corrobo- 
rative of testimony given by him, or explanatory of criminating circum- 
stances in evidence against him. 


2. SAME—REASONABLE DouBT. 

A reasonable doubt is one which arises from the evidence and its 
character, or from the absence of satisfactory evidence, and is such a 
doubt as a reasonable man has a right to entertain after a fair review 
and consideration of all the evidence. 


Appeal from court of general sessions, New York county. 

Abraham 8. Friedland was convicted of the crime of receiving 
stolen goods, knowing them to have been stolen, and appeals. Re 
versed. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
O’BRIEN, and INGRAHAM, JJ. : 


Louis J. Vorhaus, for appellant. 
John D. Lindsay, for respondent. 


RUMSEY, J. While there was direct evidence against the de 
fendant of many of the facts necessary to convict of the crime of 
which he stood accused, yet there was no direct evidence of the 
guilty knowledge with which he received the goods, and which 
was an essential element of the crime. That fact was sought to 
be proved by several circumstances from which it was claimed that 
the jury must infer that he received the goods knowing that they 
had been stolen. To these circumstances the defendant inter- 
posed his own denial of the guilty knowledge, some slight explana- 
tion of the circumstances, and testimony from the mouths of. sev- 
eral witnesses of his good character. The court, in submitting the 
case to the Jury, charged that they might consider the testimony 
of the defendant, and the evidence that he had introduced as to his 
good character. The court then proceeded as follows: 

“While evidence of good character is always admissible, it is not a defense 


to crime. It is not am excuse or a justitication before a jury for the com- 
mission of any criminal aet. If you should be satistied beyond & reasonable 
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doubt that this defendant purchased these brushes with a guilty knowl- 
edge of their origin, then I charge you that his previous good character 
would be no excuse, no justification, no defense. Evidence of good char- 
acter goes before a jury as a fact in the case, to be considered as all other 
facts are to be considered; and it is when a jury gets into that frame of 
mind, legitimately produced from conflicting evidence, when a reasonable 
doubt may arise on the evidence as to the guilt of the defendant, that evi- 
dence of good character sometimes may create a reasonable doubt.” 

To this portion of the charge the defendunt excepted, and this 
exception is mainly relied upon as the error for which a reversal 
is asked in this case. 

In all indictments the defendant is at liberty to produce positive 
testimony as to his good character to strengthen the presumption 
which always exists, and when such evidence has been produced it 
is something more than mere corroborative evidence of the testi- 
mony which he gives. It is of itself positive evidence bearing upon 
the question of his guilt or innocence, and it is to be considered by 
the jury, not merely as explanatory of the criminating circumstan- 
ces, to be considered after a conclusion has been reached upon the 
main question of the defendant’s guilt or innocence, but as testi- 
mony bearing upon that precise point. In every case where such 
testimony has been given, the defendant is entitled to an instruc- 
tion that it is to be considered as primary testimony upon the ques- 
tion of his guilt. In this case we think the learned judge did not 
give to the jury as complete instruction as to the weight to be 
given to evidence of good character as the defendant was enti- 
tled to. The case was one where such evidence was primarily to 
be considered. The inference of guilty knowledge was to be estab- 
lished from any circumstances the weight of which depended very 
largely on theviewto be taken of them bythe defendant himself. In 
considering that view his character was necessarily an important 
factor, and of itself it would be sufficient, if it was good, to explain 
away circumstances which otherwise would be of great weight in 
establishing his guilt. In such a case the fact of good character 
must be considered by the jury as an absolute probative fact. We 
do not mean to be understood as limiting the effect of this evidence 
to cases where there is only circumstantial evidence to establish 
the guilt of the accused. Where evidence of good character is 
given it is to be considered as directly bearing upon the question 
of guilt or innocence, even though the evidence against the accused 
is of the most direct and positive nature; and in every case the 
Weight to be given to it is for the jury. The courts in this state 
have spoken with no uncertain sound upon the subject. The 
leading case upon the subject is the case of Remsen v. People, 57 
Barb. 324, 48 N. Y. 9. In that case the jury were told that: 

“Where the evidence is positive, leading to a conviction, logically and fairly 
derived, of guilty, from all the testimony, the simple fact that a person 
possesses previous good character will be of no avail. It is only in cases 
where you have a well-reasoned doubt, logically arrived at, arising out of all 
the testimony, that evidence of good character steps in; and then it becomes 
your duty, under your oath, to give a verdict in favor of the prisoner.” 

Upon that charge the prisoner was convicted, and the court at 
general term upon a writ of error beld that the charge fairly ex- 
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pressed the law with regard to the weight to be given to the testi. 
mony of good character, and affirmed the conviction. It was, how- 
ever, reversed by the court of appeals, for the reason that the 
. charge as above quoted was erroneous. The court in that case say: 


“There is no case in which the jury may not, in the exercise of a sound 
judgment, give the prisoner the benefit of a previous good character. No 
matter how conclusive the other testimony may appear to be, the char- 
acter of the accused may be such as to create a doubt in the minds of the 
jury, and to lead them to believe, in view of the improbabilities that a 
person of such character would he guilty of the offense charged, that the 
other evidence in the case is false, or the witnesses mistaken. An indi- 
vidual accused of crime is entitled to have it left to the jury to form their 
conclusion upon all the evidence whether he, if his character was previ- 
ously unblemished, bas or has not committed the particular crime alleged 
agaiust him.” 


The court further say: 

“Evidence of good character is not only of value in doubtful cases and in 
prosecutions for minor offenses, but is entitled to be considered when the 
crime charged is atrocious, and when the testimony tends very strongly to 
establish the guilt of the accused. It will sometimes of itself create a 
doubt, when without it none would exist.” 

The charge of the court upon this subject in this case must, of 
course, be taken all together, and the only question is whether, so 
considered, it gave to the Jury proper instructions as to the weight 
which they should attach to that class of evidence. They were told 
that evidence of good character was not a defense to crime; that. if 
they were satisfied beyond a reasonable doubt of the guilt of the 
defendant, his previous good character was no defense; and we 
think the charge substantially instructed the jury that good char-. 
acter was only to be considered when a reasonable doubt might 
arise on the evidence as to the guilt of the defendant. This certainly 
was not such a charge as the defendant was entitled to in a case 
like this. He was entitled to have the jury instructed as to the 
full weight which should be given to evidence of that character. 
People vy. Wileman, 44 Hun, 187. The charge as given is clearly 
erroneous. 7 

The complaint is made by the defendant of the language of the 
court in regard to a reasonable doubt. To this portion of the 
charge no exception seems to have been taken. Whatever may be 
the origin of the doctrine that the guilt of the defendant must be 
proved beyond a reasonable doubt, and whatever opinions may ex- 
ist as to the original necessity or usefulness of snch a rule, it is 
now too firmly fixed in the jurisprudence of this state to be over- 
thrown. In every case the prisoner upon trial is entitled to have 
an instruction that his guilt must be proved beyond a reasonable 
doubt. Code Cr. Proc. § 389. Such a doubt is not a mere guess 
or surmise that the man may not be guilty; it is such a doubt as 
4 reasonable man might entertain after a fair review and consid- 
eration of the evidence. It is one which arises from the evidence 
and its character, or from the absence of satisfactory evidence in 
the case. If, upon a consideration of all the evidence in the case, 
vith such presumptions and inferences as fair-minded and intelli- 
gent men have a right to draw from the facts which have been 
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established, the jury have such a conviction of the defendant’s 
guilt that a prudent man would feel safe to act upon that convic- 
tion in matters of the highest concern and importance to himself, 
they may safely say that the case is established beyond a reason- 
able doubt. Peoplev.Guidici, 100 N. Y.503, 509, 3 N.E. 493; People 
v. Walworth, 4 N. Y. Cr. Rep. 355, 372; Miles v. U. S, 103 U. 8. 
304, 309, 312. Whether the court in this case correctly laid down 
i rule to the jury on this subject it is hardly necessary to con- 
sider. 

Because of the erroneous charge upon the question of character 
we feel ourselves constrained to reverse the judgment and order a 
new trial. All concur. 





ARTIS v. BUFFALO, R. & P. RY. CO. 
(Supreme Court, Appellate Division, Fourth Department. March 14, 1896.). 


MasTeR AND SERVANT—RAILROAD—INJURY OF SWITCHMAN. 

The fact that plaintiff, while a switchman in the employ of defendant 
railroad company, was injured by reason of stepping into a hole be- 
tween the ties in the switchyard, with which he was unfamiliar, while 
couplipg cars ip the night, is not of itself sufticient to entitle plaintiff to 
recover for the injury, it not being shown when or by whom the hole 
was made, or that defendant bad, or was chargeable with, notice of it. 
Ward, J., dissenting. 


Appeal from special term, Monroe county. 

Action by Sainuel R. Artis against the Buffalo, Rochester & Pitts- 
burgh Railway Company. Judgment for plaintiff, and defendant 
appeals. Reversed. 


This action was commenced for the recovery of damages for personal in- 
umes to the plaintitf, alleged to bave been caused by the defendant's neg- 
ligence, and at the trial at the circuit the plaintiff recovered a verdict of 
$6.000, The plaintiff. who was a brakeman of some experience, entered the 
service of the defendant in that capacity upon the 28th day of March, 1892, 
and at about 7 o’clock in the evening of that day he was furnished witb a 
lantern by the defendant's night yard master, at Lincoln Park, in the city of 
Rochester, and was by him assigned to work in the yard with the switching 
crew. In the course of his employment, and shortly after he commenced 
work, the plaintiff went up to that part of the yard west of Lincoln Park 
Station, to a switch where there was a train of coal cars. These cars were 
pulled from a side track out onto the main track. YThe conductor pulled a 
pin at the west end of the rear car, and that car was kicked easterly down 
the main track by the engine. Certain other cars in the train were kicked 
hack into the side track, and another car was kicked down the main track; 
and the plaintiff. in attempting to couple this car to the car first ahove men- 
tioned, was injured. His right hand was caught between the buffers or 
deadwoods, and crushed to such an extent as to require amputation between 
the fingers and the wrist. The plaintiff claimed that he sustained his injury 
by reason of a defect in the defendant’s roadbed. The tracks in this vard 
were well ballasted, the gravel coming up to the level of the tops of the 
hes, with the possible exception of the point at which the plaintiff was {n- 
jured, where, he testifies, there was a hole in the ballast, extending from the 
Westerly rail to about the center of the main track, and from one tie to an- 
other,—that is, about ten inches,—and of the depth of about eight inches. 


Argued before HARDIN, P. J., and FOLLETT, ADAMS, 
GREEN, and WARD, JJ. 
V.37N.Y.8.00.7—62 
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Henry G. Danforth, for appellant. 
Charles Van Voorhis, for respondent. 


ADAMS, J. This case is by no means free from circumstances 
which cast suspicion upon the bona fides of the claim which lies 
at its foundation. That the plaintiff, after receiving the injury 
complained of, and which crushed one of his hands so completely 
as to make subsequent amputation necessary, should deliberately 
request a coemployé to hold his lantern in proper position, so that 
he could examine and ascertain the cause of his injury, evinces a 
control of the nervous system so remarkable and rare that one 
is inclined to qualify his admiration for the courage displayed, with 
a slight tinge of scepticism. However, the story related by the 
plaintiff appears to have received the approval of the jury, and 
their verdict must therefore be regarded as removing the case from 
the realm of controversy so far as any issue of fact is concerned; 
and consequently the only question which demands our serious 
consideration is whether or not the facts testified to by the plain- 
tiff establish any cause of action against this defendant. The most 
that can be claimed from the evidence, which, so far as it relates 
to the accident, is confined to the plaintiff’s own testimony, is that 
this plaintiff, with considerable experience in like occupations, en- 
tered into the defendant’s service on the 28th day of March, 1892; 
and that on that very night, while attempting, in the course of his 
employment, to couple two cars which were coming together upon 
one of the tracks in defendant’s yard in the city of Rochester, he 
stepped into a hole which had been left between two tracks; and 
that, in his effort to recover himself, he involuntarily threw his 
arm up in such manner that his hand came between the two cars, 
and was crushed. He says that he then called to a man near him 
(who, it seems, was the defendant’s witness Smith) to bring his 
lantern, and hold it so that he could see what was the matter, and 
that he then, for the first time, discovered this hole, which was 
about ten inches wide and eight inches deep, and which had the 
appearance of having been dug out so as to enable some one to 
tamp the ties, and then left without being refilled. 

In considering the question which this state of facts presents 
it may be assumed that it was the duty of the defendant to furnish 
the plaintiff with a reasonably safe and proper place in which to 
prosecute the work required of him; and there is no pretense that 
the obligation which thus rested upon the master in this case would 
not have been fully met in the conditions which surrounded the 
plaintiff at the time he received his injury but for this hole, fer 
without it the place in which the plaintiff was required to ren- 
der service was. for aught that appears, as safe as could reasonably 
have been required, and it was only rendered unsafe by the in- 
tervention of some third person, who was unquestionably a track 
hand, and therefore a coservant of the plaintiff, for whose negli- 
rence the defendant was in no wise responsible, unless it had ei- 
ther actual or constructive notice of the existence of the defect in 
its roadbed. Filbert v. Canal Co., 121 N. Y. 207, 23 N. E. 1104. 


— or 
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The evidence in the case is quite meager so far as the question 
of notice is cuncerned, but the record fairly raises the presumption 
that this was not regarded as a very serious factor upon the trial. 
It is a fact, nevertheless, that at the close of the plaintiff’s case, 
and when the motion for a nonsuit was entertained, there was not 
a scintilla of evidence to prove that the excavation had existed an 
hour prior to the accident. The plaintiff described its appearance, 
which, as we have already suggested, indicated that it was occa- 
sioned by some workman in an etiort to improve the condition of 
the roadbed, but when and by whom the plaintiff does not at- 
tempt to show. When, however, the defendant was put to its 
proof, it was made to appear that this track had been frequently 
and almost daily examined by the persons upon whom that duty 
rested, and that no such hole as the one described by the plaintiff 
had been discovered by them. The case seems, therefore, to be 
altogether barren of any facts on which notice to the defendant can 
be predicated; and, deprived of this element, it is difficult to see 
how it can be maintained, or to find any evidence which will sus- 
tain a verdict. Haskins y. Railroad Co. (Sup.) 29 N. Y. Supp. 274, 
affirmed by the court of appeals 145 N. Y. 604, 40 N. E. 164. We 
are consequently of the opinion that the judgment and order ap- 
pealed from should be reversed. . 

Judgment and order reversed, and new trial granted, with costs 
to abide the event of this action. All concur, except WARD, J., 
dissenting.? | 


(1 App. Div. 157.) 
CATLIN vy. RUNDLE. 


(Supreme Court, General Term, Third Departinent. January 27, 1896.) 


1. Justice's JUDGMENT—VALIDITY. 
A judgment of a justice of the peace, not rendered within four days 
after the trial and submission of the case to him, is void. Code Civ. Proc. 
§ 3015. 


2 AprraL—Vorp JUDGMENT. 
Though a judgment is void, it is sufficient to support an appeal for the 
purposes of review or reversal. 


Appeal from Albany county court. 

Action by P. Howard Catlin against Josephine Rundle, com- 
menced in justice’s court, and taken on appeal by defendant to the 
county court. From a judgment affirming the judgment of the 
justice, defendant appeals. Reversed. 

Argued before PARKER, P. J., and LANDON, MERWIN, PUT- 
NAM, and HERRICK, JJ. 

Owen Cassidy, for appellant. 

Waldo F. Bishop, for respondent. 


HERRICK, J. The plaintiff brought an action against the de 
fendant in the justice’s court. It was tried before and submitted 
to the justice, September 14, 1894. The justice rendered judg: 
ment against the defendant for the sum of $21.55 on the 2ist of 
September, 1894. The defendant appealed from such judgment to 


. 1 For dissenting opinion of Ward, J., see 38 N. Y. Supp. 42. 
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the county court, which court affirmed the judgment of the justice's 
court, and from such judgment of affirmance by the county court 
the defendant appeals to this court. 

The judgment rendered by the justice was void, it not having 
been rendered within four days after the trial and submission of 
the case to him by the parties. Code Civ. Proc. § 3015; Putman 
v. Van Allen, 46 Hun, 492. But, although the judgment is void, 
it is sufficient to support the appeal for the purposes of its review 
and reversal. Gillingham v. Jenkins, 40 Hun, 594, and cases cited. 

The judgments of the county court and the justice’s court should 
therefore be reversed, with costs and disbursements of this appeal 
and the costs of the appeal to the county court. All concur. 


FARJEON v. FOGG. 
(Supreme Court, Special Term, New York County. February, 1896.) 


INSURANCE—CONDITION PRECEDENT TO RIGHT OF ACTION—VALIDITY. 

A tire policy, executed by a firm as agents and attorneys in fact for 
various underwriters, whose names such firm attached to the policy, pro 
vided that no suits or other proceedings should be begun against any of 
the underwriters until after suit bad been brought against the members 
of such firm, as the attorneys in fact, for the full amount of the less 
or claim, and tinal determination of such suit, etc. Held, that the con- 
dition precedent to the right of action on the policy was against pubiic 
policy, and void, in that such attorneys were not parties to the contract. 
and no cause of action on it could exist against them. 


Action by Harry R. Farjeon against John A. Fogg to recover 
a proportionate amount of the loss sustained by plaintitf’s as- 
signor on a certain policy of insurance issued by several individ- 
uals, of whom defendant was one, known as the New York Central 
Lloyds, in which plaintiff demurred to the second defense. De 
murrer sustained. 


Blumenstiel & Hirsch, for plaintiff. 
Jones & Gilbert, for defendant. 


TRUAX, J. Demurrer to the second defense. This action is 
brought against the defendant to recover a proportionate amount 
of loss sustained by the plaintitf’s assignor upon a certain policy 
of insurance issued by several individuals, of which the defendant 
is one, known as the New York Central Lloyds. The complaint 
sets forth that on or about the 12th day of March, 1895, in consid- 
eration of the sum of $50, the defendant and certain other indi- 
viduals, acting separately, however, and not one for the other or 
any of the others, did, by an instrument in writing, duly subscribed 
by him (defendant), through Clark & Fitzgerald, the agents and 
attorneys in fact for the defendant, agree to insure one Jacob H. 
Cohn, of Chicago, to the amount set opposite the name of defend- 
ant, and of said other individuals, Known as the underwriters of 
the New York Central Lioyds, in the sum of $5,000, for the term of 
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one year from the 5th day of March, 1895, against all direct loss 
or damage by fire to the property mentioned and described in a 
certain policy, which was then issued, duly subscribed by the de 
fendant and the other underwriters, known as “Policy No. 1&668,” 
which policy of insurance was duly issued to the said Jacob H. 
Cohn through Clark & Fitzgerald, the agents and attorneys in fact 
for the said defendant and the other underwriters; that the amount 
which the defendant agreed to be responsible for in the policy was 
the sum of $192%/2e; that a fire occurred on March 26, 1895, where- 
by the property insured was damaged in the sum of $79,859.50; 
that thereafter the loss was adjusted by adjusters duly represent- 
ing the New York Central Liovds and the defendant, and fixed at 
$52,000; and that the amount of loss applicable to the said policy 
pursuant to the adjustment was the sum of $3,795.77, and the said 
Clark & Fitzgerald, acting for the defendant and the other under- 
writers, agreed to pay the same to Cohn; that all the terms and 
conditions of the policy required to be performed by Cohn were duly 
complied with; that by the terms of said policy, duly executed by 
thedefendant,it is provided that in no eventorcontingency shall any 
nnderwriter be liable for any portion of the other underwriters’ lia- 
bility, and that the liability assumed by each underwriter shall be 
separate and individual, as if each underwriter had issued or sub- 
scribed a separate policy, their liability being several, and not 
joint: that prior to the commencement of the action the claim was. 
assigned to the plaintiff, and that the proportionate amount of loss 
as adjusted, which, by the terms of the policy, the defendant is. 
liable to pay, is the sum of $145.99, payment of which has been de- 
manded and refused. The defendant, by his answer, admits the 
issuance of the policy by himself and other individuals known as 
the underwriters of the New York Central Lloyds, and that the 
amount which the defendant agreed to be responsible for under the 
policy is correctly stated in the complaint. All the other allega- 
tions in the complaint are denied, and then as a separate defense 
It is alleged as follows: 


“For a second and separate answer and defense herein this defendant al- 
leges that under the terms and conditions of said contract and policy of in- 
8urance mentioned in the complaint it was mutually agreed between the as- 
kured and this defendant. and each one of said underwriters, that no suits 
or other proceedings at law or in equity should, in any event, be begun 
or maintained by the assured for the recovery of any claim upon, under, or 
by virtue of said policy, or to enforce the provisions thereof against the in- 
dividual underwriters thereon, or any of thei, or against the defendant, unti) 
after suit shall have been brought against Milton Clark and Jobn W. Fitz- 
gerald, as attorneys in fact, for the full amount of the loss or claim, or full 
and complete relief claimed under said policy, and until after the final de- 
termination of such suit or proceeding; it being furtber mutually agreed that 
the time required for the final determination of said action, and thirty days 
thereafter, should not be considered as any part of the twelve months limita- 
tion mentioned in said policy. This defendant alleges that these covenants 
and agreement provided that such action against the said Clark and Fitz- 
gerald as attorneys in fact was a condition precedent to the beginning of this 
action; that no such suit against Clark and Fitzgerald has been commenced 
by plaintiff, and the said condition has not been complied with, and the plain- 
tiff cannot naw maintain this action.”’ 
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I am of the opinion that the demurrer must be sustained. The 
condition precedent set up in the second defense requires plaintit 
to bring an action at law upon a contract against certain persons 
who never were parties to the contract, and never, by devolution. 
assumption, novation, or otherwise, assumed any obligation there 
on; that is, it requires the plaintiff to bring an action against per- 
sons against whom he has no cause of action. This provision is 
against public policy, and therefore void. This case is to be dis- 
tinguished from that class of cases in which the obtaining of the 
certificate of an architect or engineer as to the amount and value 
of the work done is made a condition precedent to the commence 
ment of an action. Such conditions precedent were before the 
courts in Byron v. Low, 109 N. Y. 291, 16 N. E. 45, and Sweet v. 
Morrison, 116 N, Y. 19, 22 N. E. 276, and were held valid. 

The demurrer is sustained, with costs. 


OTTEN v. MANHATTAN RY. CO. 
(Supreme Court, Appellate Division, First Department. March 13. 189.) 


1. EMINENT DOMAIN—COMPENSATION. 

Where an elevated railroad company appropriates to its own use the 
easement of an abutting owner in a street, without such owner's Consent 
or any legal right, instead of acquiring title to it in a lawful manner, in 
determining whether such owner is damaged and the amount of bis dam- 
ages, the condition of the property at the time of the determination is to 
be considered, and not its condition at the time of the appropriation. 

2. SAME—ELEVATED RAILROAD—DAMAGE TO ABUTTING OWNER—SUFFICIENCT 
OF EVIDENCE. 

In an action against an elevated railroad company to restrain a cun- 
tinuous trespass on an abutting owner’s easement in a street occupied 
by defendant, it appeared that the structure was an impairment of plain- 
tiff's right to the use of the street; that the location and use by defeind- 
ant of such structure seriously affected the use of plaintiff's property: 
that other means of communication from his property to the other parts 
of the city were afforded to plaintiff, which were at least as econvement 
and rapid as that afforded by the elevated road. Held, that the mainte 
nanee and operation of defendant's road were a substantial injury to plain- 
tiff. O'Brien, J., dissenting. 


Appeal from superior court of New York City, special term. 

Action by Henry Otten against the Manhattan Railway Company 
to restrain defendant from a continuous trespass on plaintiffs 
easement in a certain avenue in the city of New York. From a 
judgment for defendant, plaintiff appeals. Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY. 
O'BRIEN, and INGRAHAM, JJ. 


W. W. Badger, for appellant. 
Brainard Tolles, for respondent. 


INGRAHAM, J. This action, brought to restrain the defendant 
from a continuous trespass upon the plaintiff's easement in Colum- 
bus avenue, near 98th street, in the city of New York, was decided 
in favor of the defendant, upon the ground that the evidence did 
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not show that the injury sustained by the plaintiff in consequence 
of the trespass exceeded the benefit to the plaintiff’s property from 
the maintenance and operation of the defendant’s railroad. 

The decision of the court upon which the judgment was entered 
was one stating concisely the grounds upon which the issues had 
been decided, and not one that stated separately the facts found. 
We are therefore required to review all questions of law or fact 
presented upon the record. See section 1022 of the Code. The 
plaintiff's property consists of two buildings, 25 by 60 each, the lots 
74 feet deep, situated on the easterly side of Columbus avenue, be- 
tween 98th and 99th streets. The buildings are used as stores 
upon the ground floors, and as apartments upon the floors above. 
There are five stories that are occupied and rented by plaintiff 
for living apartments. The structure of the elevated railroad in 
front of the premises is 47 feet and 7 inches from the surface of 
the street to the rail. It is just level with the sill of the fifth- 
story window of the plaintiff's premises, and consists of three 
tracks, two of which are used for the ordinary way-passing trains, 
while the center track is used for express trains. The evidence is 
that such express trains pass this point at a speed of about 30 
miles an hour. The evidence as to the obstruction and interfer- 
ence with the plaintiff's easement establishes, beyond a doubt, that 
the interference here is most serious, and, in consequence of the 
height of the structure, and the use that is made of it, is a substan- 
tial injury to the plaintiff’s property. The whole front of the 
building is covered by the structure and the passing trains, and 
the use of this third track for express trains, at the speed with 
which they pass the premises, in addition to the local travel, must 
be a serious interference with the use of the premises for living 
purposes. The court below, however, recognizing this condition, 
dismissed the complaint, because it appeared that the benefit which 
the plaintiff derived from the maintenance and operation of this 
road equaled or exceeded the injury thus caused. 

The decision of this case depends upon the determination of the 
question as to what, if any, benetit this plaintiff derives from the 
maintenance and operation of this road. We recognize the prin- 
ciple, that is well established, and which is the foundation of the 
administration of equitable relief by way of injunction, that, to 
justify such an injunction, the injury to the complainant must be 
proved to be substantial; that a court of equity will not interfere, 
by this discretionary writ or mandate, to remedy a wrong which 
causes no substantial injury; and that, although a legal title may 
be interfered with, where such interference does not cause continu- 
ing substantial damage, a court of equity will leave the parties to 
their action at law. And this principle has been applied, by a late 
decision of the court of appeals, to actions of this character, by a 
very convincing opinion, by Judge Gray, in the case of O'Reilly v. 
Railroad Co., 148 N. Y. 350, 42 N. E. 1063. And if it appeared 
that, although this trespass by the defendant upon the plaintiff's 
property—this wrongful and unauthorized use by the defendant of 
the plaintiff's right and interest in this street—was really a benefit 
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to the plaintiff, instead of an injury, and that the present removal 
of this elevated railroad from this street would be a greater injury 
to the plaintiff's property than the maintenance and operation of 
the road, it is clear that the court was right in refusing to give to 
the plaintiff any relief in equity, leaving the plaintiff to his action 
at law for damages. 

In considering this question, however, it should be remembered 
that we have to determine just what effect the maintenance and 
operation of this elevated railroad have upon the plaintiff's property 
at the present time. It is not the condition of this property 15 or 
20 .vars ago, when the road was first built, that has to be consid- 
ered. If the defendant had then taken and paid for the property 
that it required in the street, instead of wrongfully appropriating 
it to its own use, without consent or legal right, it would have 
been the value of the interest of the plaintiff in the street at that 
time that defendant would have had to pay for. This defendant, 
however, saw fit to seize the plaintiff’s property, and use it without 
right or authority, instead of purchasing it, or acquiring title to it 
in a lawful manner; and now, when it is called to account for its 
act, it is the condition of affairs at this time that is to be deter- 
mined. It is the value of the plaintiff's property now that is to 
be ascertained, and the question is whether or not the maintenance 
or operation of this road is an injury or benefit: to the plain.iffs 
property at the present time. If this road were now removed, 
with existing conditions, with existing methods of transfer .rom 
the plaintiff's property to the other parts of the city, would plain- 
tiff's property be worth now more or less than it is with the road 
maintained and operated? The fact that, 15 or 20 years ago, access 
to the property was difficult and tedious, and that the building of 
the railroad made it more accessible, and added to its then value, 
and that its then holder was enabled to sell it for a greater price, 
would not be material in this investigation; for, as before stated, 
we now have to ascertain what the easement in this street appur- 
tenant to plaintiff's property is now worth, and its value depends 
upon whether its appropriation by defendant is at present a benefit 
or injury to the property. 

Considering the question in this aspect, I think it cannot be dis- 
puted but that the maintenance and operation of this structure is 
a substantial injury to the plaintiff. This property is about mid- 
way between the two stations of the elevated railroad, one station 
being at 93d street and the other at 104th street; so that, in order 
to use the elevated railroad, a person has to walk from 98th street 
to 93d or to 104th street, being upward of a quarter of a mile. The 
evidence shows that the benefit to the property midway between 
stations is the minimum benefit that it can receive from the rail- 
road. It also appeared, from the evidence introduced by the de 
fendant, that this property now has an available means of trans- 
portation to the other parts of the city, the Eighth avenue horse 
cars, three lines of horse cars upon Amsterdam or Tenth avenue. 
one line of horse cars on the Boulevard, and a cable road on Colum- 
bus avenue, which is a continuance of the present Broadway road. 
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It also appeared that, taking the surface cars passing in front of 
this property, a person could go from this point to the Battery in 
about the same time as, or a shorter time than, by the elevated 
railroad, and that without having to walk or take another convey- 
ance for the five blocks to the elevated railroad station. 

We have, thus, the undisputed facts that this structure is an 
impairment of the plaintiff's right to the use of the street, and 
that the location and use made by the defendant of this structure 
in the streets seriously affect the use of the plaintiff’s property. 
It also appears, without dispute, that other means of communica- 
tion from this property to the other parts of the city are afforded 
to the plaintiff, which are at least as convenient and rapid as those 
offered by the defendant. That being the case, is it not apparent, 
without further evidence, that, at the present time, and as at pres- 
ent operated and maintained, this railroad gives to the plaintiff no 
substantial benefit, while its operation and maintenance are a sub- 
stantial injury? This defendant’s continued use of the street is 
a trespass, and is wrongful. Unless this defendant condemns and 
pays for this plaintiff's right in the street that it now uses, the 
plaintiff has a legal right to have the structure removed and the 
trespass cease. If such removal of the structure maintained and 
used by the defendant. and the discontinuance of its operation, 
would to-day cease to cause injury to the plaintiff's property, but 
would improve the property so as to give to the plaintiff greater 
rents for the parts rented, and his means of access to his property 
would not be affected, then it is clear that it is the duty of the 
court to require the defendant to remove the unauthorized and ille- 
gal structure, unless the value of the easement or property that is 
used should be paid to the plaintiff. | 

The learned judge, in his opinion, states that the property on 
Columbus avenue in front of this road has increased in value at a 
very much smaller ratio than the property in the adjoining streets; 
that the benefit that has accrued to property in this locality by 
reason of the growth of the city has fallen largely upon property 
in the adjacent streets, and in a comparatively small degree upon 
property upon the avenue through which passes this defendant's 
road. It is useless to analyze the evidence. It is sufficient to say that, 
from an examination of it, we are satisfied that this conclusion of 
the trial judge was correct. and that his conclusion that the removal 
of the defendant's road would be a more serious injury to the prem- 
ises than its continued operation and maintenance was erroneous. 

It follows, therefore, that the judgment must be reversed, and a 
hewW trial ordered, with costs to the appellant to abide the event. 


VAN BRUNT, P. J., and BARRETT and RUMSEY, JJ., concur. 


O'BRIEN, J. (dissenting). This is the usual action for an in- 
junction and damages. The premises consist of two lots of land 
on the easterly side of Columbus avenue near 98th street. known 
by the street numbers, “783 and 785 Columbus Avenue.” Each lot 
has a frontage of 25 feet and a depth of 74 feet. Upon the prem 
ises are two flat houses, five stories high, with stores on the 
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ground floor, and apartments for two families on each of the floors 
above. The plaintiff purchased these houses in January, 1888, for 
$21,500 each. The elevated railroad in Columbus avenue was built 
in 1878. 

The question presented is, does the evidence show that these 
premises suffered any consequential damages, fee or rental, by rea- 
son of the construction and operation of the road? It is conceded 
that, prior to the construction of the road, the locality was vacant 
and unimproved, and lots were worth from $2,000 apiece in 1876 
to $5,500 in 1879, and, according to the defendant’s expert, are now 
worth from $17,500 to $18,000. This increase in value was con- 
temporaneous with the construction of the road, and was followed 
by extensive building operations, which took place earlier and more 
rapidly on Columbus avenue than on any of the other parallel ave 
nues. The extent of the population which moved into that terri- 
tory is to some degree shown by the fact that the increase in traffic 
was from $27,380 for three months in 1879 to over $3,000,000 for the 
year 1893. It also appears that, before the building of the road, 
lots fronting on Central Park were more valuable than those on 
Columbus avenue between the same cross streets, while now the 
reverse is true; and, though increased facilities in the way of cable 
and other surface roads have made this property easier of access, 
it is beyond dispute, upon the evidence, that, before their advent. 
the elevated road had given a great stimulus to property in this 
section of the city, and greatly enhanced the value of lots. To 
such a condition the language of the court in the Bookman Case. 
147 N. Y. 298, 41 N. E. 705, is apposite: 


“Where an elevated street railroad enters a vacant and uninnapited lo 
. cality, Which normal growth has not effectively reached, which improvement 
has not seriously touched, which remains to be developed, and which has no 
element of growing value except such as lies in hope and expectation. aud 
thereupon and thereby population and growth, tending elsewhere, are di- 
verted to the new lines of rapid transit, and build up the vacant locality. 
creating a demand for lots, and a steady and persistent increase of values. 
botb directly on the line and in the side streets near by, the only reasonable 
and sensible inference is that the increased values are the sole and substan- 
tial product of the newly-opened line, which has brought prosperity to a 
neglected locality. So far as normal growth or incoming population has any- 
thing to do with the increase of value, they are themselves, as operating 
causes, due to the new mode of access, and in no respect separate frow or 
independent of it.” 


And in that case, although there was evidence to show that, in 
the streets just off the line of the road, the increase was greater, 
the court refused to give any weight to such testimony, and fol- 
lowed the Bohm Case, 129 N. Y. 576, 29 N. E. 802, in which. upon 
similar evidence appearing, an award of damages was denied. 

The evidence showing the growth and development and increase 
of values in this locality, and the extent thereof, is affirmed by 
every witness, except one expert on behalf of the plaintiff. who. 
while admitting such increase in values contemporaneous with and 
subsequent to the building of the road, does not place it as high 
as the other witnesses. As shown, however, this man testified 
that he had been a broker but about five months, and that his busi- 
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ness prior to that time had been that of a builder, and his cross- 
examination shows very little familiarity with the purchase and 
sales of property, and cannot be regarded as outweighing that of 
the three experts presented on behalf of the defendant, who had 
extensive dealings in property on the line of the road in that sec- 
tion, and who were familiar with values, having themselves been 
engaged in buying and selling such property. There is, upon the 
question of rental damage, plaintiffs own testimony that, shortly 
after buying the property, he slightly reduced the rent of tenants 
above the stores, the store rent remaining the same since the pur- 
chase. That this fact of a slight reduction in rents just about the 
time the plaintiff purchased, in order to make them conform to the 
rental value, is not, standing by itself and unexplained, proof of 
rental damage, has been held in two cases: McCready v. Railway 
Co. 76 Hun, 531, 28 N. Y. Supp. 94, and Storm v. Railroad Co., 82 
Hun, 11, 31 N. Y. Supp. 13. It thus appears, from the testimony, 
that the property has steadily increased in value, both fee and 
rental, since the construction of the elevated road, and that such 
increase has been due to the existence of the road. The conclu- 
sion, therefore, that the road was a benefit, and not an injury, to 
this property, is not impaired by the fact appearing that, by reason 
of the construction of other means of transit, in the way of surface 
roads, east and west, an additional impetns was given to the value 
of properties, which derived benefits from the means of access thus 
furnished, and which therefore, by reason of the greater advan- 
tages, show a slightly greater increase in values than these prem- 
ises along the elevated road. 

It is true that the question is to be viewed, not as to the benefits 
conferred upon property in the past, but, as correctly stated in 
the prevailing opinion, as to “whether or not the maintenance or 
operation of this road is an injury or benefit to the plaintiff’s prop- 
erty at the present time.” And this, I think, is to be determined 
by the answer to the question propounded: 

“If this road were now removed, with existing conditions, with existing 
methods of transfer from the plaintiffs property to the other parts of the 


city, would plaintiff's property be worth now more or less than it is with the 
road maintained and operated?” 


While the inference may be drawn, from all the testimony of 
values, that such value would be less, we are not confined to that, 
in view of the testimony furnished by one of plaintiffs own 
Witnesses, who gave it as his opinion that rents in this district 
would be reduced one-third if the advantages of the elevated road 
were withdrawn. And in the recent case of O'Reilly v. Railroad 
Co. 148 N. Y. 350, 42 N. E. 1063, the court, in commenting, with 
approval, upon the cases of Hunter v. Railway Co., 141 N. Y. 281, 
36 N. E. 400, and Doyle v. Railway Co., 136 N. Y. 505, 32 N. E. 1008, 
then referred to the Bookman Case, supra, saying: 

“Tt was held that the decree recovered by the plaintiff was erroneous, in 
view of the fact that the finding that the plaintiff's property was injured by 


the railroad over and above all benefits conferred was wholly unsupported 
by the proof. The theory adopted in that case by the court in its decision 
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was, practically, that if benefits only are shown to have been caused, as the 
result of the construction and operation of the elevated railway, the com- 
plainaunts are without right to equitable relief, as well as not entitled to any 
award of damages.” 


So here I fail to find any evidence of resultant damage, the rec- 
ord disclosing that such as may have been caused by the building 
of the road in front of these premises was more than offset by 
the advantages which they derived in the past, and are now deriv- 
ing, as the result of the construction and operation of the road. 
The record, therefore, having failed to show that there was any 
consequential damage inflicted, either rental or fee, the learned 
trial Judge was justified in dismissing the complaint, and the judg- 
ment appealed from should be affirmed. 


GODLEY et al. v. KERR SALT CO. 
(Supreme Court, Appellate Division, Fourth Department. March 14, 1895.) 


Costs — Extra ALLOWANCE — COMPUTATION — VALUE OF SUBJECT-MaTTER In- 
VOLVED. 

Under Code Civ. Proc. § 3253, providing for an allowance of extra costs 
in a difficult or extraordinary case, where a defense has been interposed, 
not to exceed 5 per centum on the sum recovered or claimed “or the 
value of the subject-matter involved,” an action to restrain the diversion 
or pollution of the waters of a stream by a manufacturing company, 
where no damages are claimed, affords no basis for computation of an 
extra allowance. 


Appeal from special term, Erie county. 

Action by Lester M. Godley and others against the Kerr Salt Com- 
pany. There was judgment dismissing the complaint. Defendant 
appeals from an order refusing it an extra allowance of costs. <Af- 
firmed. 


This is a suit In equity, to restrain the defendant from diverting or polluting 
the waters of Oatka creek, to the injury of the plaintiffs, who are the owners 
of various mills and manufactories along the line of that stream. The plain- 
tiffs charge that the defendant has established and maintained salt works 
upon the same stream, at a point above the plaintiffs’ several properties; and 
that it has been in the habit of operating its works by sinking deep weils 
into the underlying salt beds, using the water of the stream in large quanti- 
ties for flooding the wells, dissolving the salt until the water is saturated, 
then withdrawing the brine, and evaporating it. in such manner that a con- 
siderable quantity of the water is diverted from the stream; and that such 
portion thereof as ultimately finds its way back into the streain is greatly pol- 
luted and rendered unfit for use. Upon this alleged state of facts. the plain- 
tiffs, expressly reserving any and all right to damages until they can resort 
to their appropriate legal remedy, ask that the defendant be enjoined “from 
diverting or making use of the water of the said stream, or of any tributary 
thereof, for the purpose and in the method hereinbefore set forth, or in any 
other method which shall prevent the same from being restored [to the streaip] 
substantially in the same volume in which it is diverted therefrom, and in its 
natural purity. and without pollution or contamination.” The answer admits 
that the defendant “makes a reasonable use of a small portion of the water.” 
but only so much as is necessary for its operations; insists that such use is 
lawful and proper; and denies the remainder of the complaint. The issues 
thus joined came on for trial at the Wyoming special term. The trial con- 
sumed nearly a week, and resulted in a disinissal of the plaintiffs’ complaint. 
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Argued before HARDIN, P. J., and FOLLETT, ADAMS, and 
WARD, JJ. 


Norris Morey, for appellant. 
Theodore Bacon, for respondents, 


ADAMS, J. Section 3253 of the Code of Civil Procedure pro- 
vides for the granting of an extra allowance “in a difficult and 
extraordinary case, where a defense has been interposed in any 
action,” which shall not exceed the sum of 5 per centum “upon 
the sum recovered or claimed, or the value of the subject-matter 
involved.” That this case was sufficiently difficult and extraor- 
dinary to authorize the court, in the exercise of its discretion, to 
award the defendant a reasonable sum by way of additional costs, 
is not seriously controverted, and it is fair to assume, from the 
record furnished us, that the defendant's motion would have proved 
successful but for the fact that the special term was unable to dis- 
cover any basis upon which a computation could be made. The 
sole question, therefore, which this court is called upon to con- 
sider, is whether or not the “subject-matter involved” in this litiga- 
tion can be reduced to a money value. 

The action is virtually one to restrain the continuance of a nui- 
sance. No damages are asked for in the complaint, and no relief 
is demanded other than that the defendant be enjoined from a fur- 
ther commission of the acts complained of; nor does the answer 
contain the averment that any injury or damage would result to 
the defendaut if the relief sought were granted; but, upon the mo- 
tion, affidavits were read by the defendant, which tended to show 
that its salt plant, in the condition in which this action found it, 
was worth $220,000, but that, if deprived of the water drawn from 
the stream in question, it would not be worth to exceed $20,000; 
and upon this statement it rests its contention that $200,000 is the 
value of the “subject-matter involved,” and consequently the basis 
upon which a computation can be made. This proposition cer- 
tainly possesses the merit of ingenuity, and it is supported by an 
array of authorities which it is insisted by the learned counsel 
are conclusive upon the question; but, after a careful examination 
of the same, we are persuaded that the weight of authority, at all 
events, is adverse to this contention. Without any intention to 
analyze all the cases which attempt a definition of the term “sub- 
ject-matter involved,’—an undertaking which it may as well be 
conceded would in many instances be by no means free from diffi- 
eulty,—it is worth while, perhaps, to advert to a few of the leading 
ones. Jn the case of Lattimer v. Livermore, 72 N. Y. 174, where 
the plaintiff sought to restrain the defendant from making certain 
permanent erections which would bave the effect to destroy a val- 
uable easement, it was held that the easement was the subject-mat- 
ter involved, because that was what was directly affected by the 
relief demanded. In Ogdensburgh & L. C. R. Co. v. Vermont & 
C. R. Co., 63 N. Y. 176, the plaintiff sought to determine the valid- 
ity of a lease of its road. and the right to the possession of the 
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entire road was thereby necessarily involved, for, 4s was said by 
the court, “if the lease was held invalid, the plaintiff was entitled 
to the possession.” And it was shown that the actual value of 
the road was $5,000,000, and of the annual rental at least $400,000. 
An extra allowance was granted, upon the basis which these fig- 
ures furnished; and this the court of appeals said was error, for 
the reason that the title to the road and the right to its possession 
were only incidentally involved, and that the real “subject-matter” 
was the lease, the value of which must furnish the only correct 
basis upon which a computation could be made. So, in Conaughty 
vy. Bank, 92 N. Y. 401, which was an action brought to restrain a 
corporation from the exercise of its corporate franchise, it was held 
that the term “subject-matter involved” referred simply to prop- 
erty or other valuable thing “the possession, ownership, or title to 
which is to be determined by the action, and does not include other 
property, although it may be directly or remotely affected by the 
result.” To the same effect is the case of Spofford v. Land Co., 41 
N. Y. Super. Ct. 228, while in Rothery v. Rubber Co., 24 Hun, 172, 
affirmed 90 N. Y. 30, it was expressly held that in a case like the 
one at bar an allowance must be computed upon the damages re 
covered or claimed, and not upon the value of the plaintiff’ 8S prop- 
erty affected by the nuisance. 

In this connection, the inquiry suggests itself whether, if the 
plaintiffs had claimed $5,000 damages in their action, any question 
could possibly have arisen as to the proper and only basis upon 
which an additional allowance could have been computed; and, if 
not, then how can the omission to claim pecuniary damages re- 
quire the adoption of any different rule? The case which seems 
to approach nearer than any other to the defendant’s standpoint is 
that of Empire City Subway Co. v. Broadway & 8S. A. R. Co., re 
ported in 87 Hun, at page 279, 33 N. Y. Supp. 1055, which was an 
action to restrain the defendant from maintaining a subway and 
conduit for electrical conductors in the streets of New York City. 
It was shown that the value of the subway was $60,000, and that 
the use of the conductor was worth $700 per mile, and this was 
held to furnish a sufficient basis for computing an extra allowance. 
But here, also, it will be found, by careful examination, that the 
conclusion reached was by reason of the fact that the value of the 
subway and the use of the conduit were directly, and not inci- 
dentally, affected by the result of the action. In other words, the 
plaintiff was endeavoring, by means of an injunction, to prevent 
the defendant from using its property altogether, and herein lies 
the real distinction between that case and the one in hand. Had 
the plaintiffs in this action sought to enjoin the defendant from 
operating its plant in any manner, there would be some force in 
the contention that the entire property would be directly affected 
by the result, and consequently that it constituted the subject-mat- 
ter of the action, but, as we have seen, such is not the case. The 
plaintiffs simply demand that the defendant shall conduct its busi- 
ness in such manner as not to befoul or diminish a stream of water 
‘in which the parties have a common interest; and this demand is 
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now met with the claim that, unless the defendant can operate its 
works in the manner complained of, its entire property will suffer 
from depreciation in value, in which event it is quite manifest that 
the damage sustained would be incidental or consequential, and 
not direct. People v. Genesee Val. Canal R. Co., 30 Hun, 565, af- 
firmed 95 N. Y. 666. It can be easily demonstrated that the plain- 
tiffs’ various properties were quite as much, if not more directly, 
involved in this litigation, than was the “plant” of the defendant; 
und yet it would not be seriously claimed that, in the absence of 
any demand for pecuniary damages, their value would have af- 
forded a proper basis for an additional allowance, had the suit ter- 
minated adversely to the defendant. We are led by these consid- 
erations to the conclusion that the defendant's motion was prop- 
erly denied, and that the order appealed from should consequently 
be affirmed. 


Order affirmed, with $10 costs and disbursements. All concur. 


PEOPLE ex rel. MITCHELL v. LA GRANGE et al., Board of Fire Com’rs. 
(Supreme Court, Appellate Division, First Department. March 13, 1896.) 


Monictpar, OFFICER—HEAD oF BUREAU—REMOVAL—HEARING. 

Under Consolidation Act, § 48, entitling a head of a bureau, not to a 
regular trial before dismissal, as in case of a police ofticer or fireman, 
but to information as to the cause of his proposed removal, and to an 
opportunity of making an explanation, the cause assigned must be some 
neglect of duty, or something affecting his character or fituess for the po- 
sition. If the cause Is assigned on facts within the knowledge of the 
commissioners, they should so inform accused; and, if they assign the 
cause on information alone, they should furnish him with the nature there- 
of: and bis explanation must not only be received, but acted on in good 
faith. 


Certiorari on the relation of James Mitchell to review the pro- 
ceedings of O. H. La Grange and others, composing the board of 
fire commissioners of the city of New York, resulting in dismissal 
of relator from the position of fire marshal in the city of New 
York. Action of commissioners annulled. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


William B. Ellison, for relator. 
William L. Findley, for respondents. 


BARRETT, J. The cases where the dismissal of police officers 
and firemen have been reviewed upon certiorari are inapplicable 
here. These officials are entitled by law to a regular trial, and 
the court, upon certiorari, is authorized to review the testimony 
to the extent and in the manner provided in section 2140 of the 
Code of Civil Procedure. No such right to a formal trial upon 
evidence is given to the head of a bureau in any of the departments 
of the city government. The provision of section 48 of the con- 
solidation act Jimits their right in this regard to information as 
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to the cause of the proposed removal, and an opportunity of mak- 
ing an explanation. It is well settled that the commissioners may 
exercise their power of removal upon facts within their own know l- 
edge, or upon information which they have received, and that tes- 
timony is not required to be taken as to the basis of their action. 
People v. Thompson, 94 N. Y. 451. It is equally well settled that 
the cause assigned must be substantial, and not shadowy; and 
that the explanation must be received and acted upon in good faith, 
and not arbitrarily. To be substantial, the cause assigned must be 
some dereliction on the part of the subordinate, or neglect of duty, 
or something affecting his character or fitness for the position. 
People ex rel. Munday v. Fire Com’rs, 72 N. Y. 445; People ex rel. 
Sims v. Fire Com’rs, 73 N. Y. 440. It is no cause of removal that 
some other man is a better man than he, or more congenial to the 
appointing or removing power. Allen, J., in the Munday Case, 
72 N. Y. 449. If the cause assigned is not substantial, the re 
moval is invalid. If it is substantial, the commissioners may rest 
upon it without legal proof. If, however, they assign the cause 
upon facts within their own knowledge, they should so inform the 
accused. If, on the other hand, they assign such cause upon in- 
formation alone, it would be but fair and just to furnish the ae- 
cused with the nature of such information. How else can he “ex- 
plain’? The opportunity of explanation is his sole, and somewhat 
meager, right. For that very reason it should be carefully guarded 
and enforced. The origin of the charge should not be so veiled as 
practically to deprive the accused of making his explanation ad- 
visedly, and of presenting it fully and thoroughly. “An explana- 
tion,” said Allen, J., in the Munday Case, “may consist either of 
excusing any delinquency or apparent neglect or incapacity,—that 
is, explaining its unfavorable appearances, or disproving the 
charges.” To do this efficiently the accused must not have to 
grope in the dark. He should know, not only the technical charge, 
but upon what, in fact, it is based. It is apparent that, to enable 
the accused thus to explain, he must be apprised, not only of the 
general charge, but of the specification. He must know, too. 
whether his explanation should be addressed to removing sowe 
personal misunderstanding of the commissioners, or to dissipating 
unfavorable appearances stamped upon their minds by inaccurate 
information, or by a mistaken view of accurate information. All 
this proceeds upon the theory that the commissioners are acting 
in good faith, and are not seeking to evade the statute. They are 
aware that the provision in question was, as Allen, J., observes in 
the Munday Case, supra, “intended as a substantial limitation” 
upon their “genet! al power of removal, and to secure the continn- 
anee in office of the person named until a reasonable cause, other 
than the pleasure of the heads of the departments, or a change in 
the political character of the majority, should exist for their re 
moval.” This wholesome doctrine was laid down as far back as 
the vear 1878. It is accentuated by the spirit of later legislation, 
especially by the modern civil service acts. 

It is apparent that, to give due effect to the act under consid- 
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eration, not only must the charge be substantial, and the specifica- 
tion clear, but the explanation should be received and acted upon 
in good faith. This explanation is not a mere form to precede a 
predetermined removal. The minds of the commissioners must be 
open to the explanation. They must act upon it fairly and rea- 
sonably. They cannot arbitrarily disregard it. I[f it is such an 
explanation as should satisfy any fair-minded man, if it admits 
of no reasonable inference of dereliction or incompetency, it can- 
not be denied its due effect in acquitting the accused, and secur- 
ing his continuance in office. The commissioners must be satis- 
fied with the explanation if it is clearly satisfactory. The law 
requires good faith even where the parties have contracted for 
personal satisfaction. A good reason must then be assigned for 
dissatisfaction. The doctrine is that “that which the law will say 
a contracting parfy ought in reason to be satisfied with, that the 
law will say he is satisfied with.” Boiler Co. v. Garden, 101 N. 
Y. 390, 4 N. E. 749. A different rule applies in matters of taste 
ana fancy. There the contract is subject to the “pleasure” of one 
party. These rules should be applied to public relations quite as 
liberally as to private contracts. The law which we are consid- 
ering in effect declares that the commissioners shall not, in the 
particulars under discussion, gratify their fancy, serve their per- 
soual convenience, or satisfy their individual preferences, and, 
consequently, that thev shall not remove at their pleasure. It im- 
pliedly declares, on the contrary, that before they remove they 
must be satisfied that there is Just cause for removal. Their “sat- 
isfaction.” consequently, must not be a pretense. If, upon the ex- 
planation, there is no reasonable doubt of the innocence of the 
accused, the law will not permit the commissioners to frustrate 
its purpose by the mere bald assertion of doubt. 

This brings us to the consideration of the merits of the case 
at bar. The forms of law were technically complied with. Causes 
of removal were assigned. and an opportunity of explanation was 
afforded. We have carefully analyzed these causes, and we are of 
opinion that they are unsubstantial, and, in view of the relator’s 
explanation, wholly without merit. We will examine them seri- 
atim. They are four in number. The first is undoubtedly the least 
trivial. It charges the relator with having permitted an assistant 
fire marshal, named Frank, and a detailed detective policeman, 
hamed Lenz, to remain on duty in his bureau for years after he 
was informed of their unworthiness and unfitness; also that, while 
in almost daily contact with them, he failed to discover that they 
Were the associates and allies of incendiaries; and that he only 
permitted Frank to resign, and only requested that Lenz be re- 
lieved from duty, after Frank was known to one of the board of 
underwriters to be corrupt. These charges are based upon what 
happened prior to the advent of the respondents as fire commis- 
sioners. Consequently the charges were not based upon their own 
personal knowledge or observation. Indeed, the charges are in 
terms made solely upon information. What that information was, 
the notice did not convey to the relator. He asked for it, and it 
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ras refused him. He was told that the “allegations were suffi- 
ciently specific to inform his mind.” Yet the “information” was 
subsequently spread upon the record of the final judgment of re 
moval. The importance of that information to the accused—nay. 
the absolute necessity that he should have it in order to make 
any useful explanation—is apparent when we consider what it 
was. It consisted (so say the respondents) of “evidence furnished 
by the records of the department, investigation made by and far- 
nished to its members in the discharge of their official duties, and 
testimony given by the relator before a committee of the senate,”"— 
testimony given over four years before these charges were made. 
Thus the relator was really denied an opportunity of explanation. 
What testimony had the relator given before a senate committee? 
What appeared in the records of the department? What investiga. 
tion was made by the commissioners? What evidence was fur- 
nished to them? Not a word of all this was intimated to the re 
lator. Not a word is now furnished to the court. The record is x 
blank page as to the very matters upon which the relator has been 
thus condemned unheard. He has not only been condemned upon in 
formation which was denied him, but upon charges which were 
never served upon him; for we find that the particular charg 
which we are considering was amended, strengthened, and aimpli- 
fied in the judgment. We find, too, distinct and additional charyes 
embraced in the findings, charges of a sweepingly general charac. 
ter, which were never served upon the relator, and which presum. 
ably he heard of for the first time when he read his conviction. 
The charge which was served upon him proceeds upon the inaccu 
rate assumption that the relator had.power to prevent Frank and 
Lenz from remaining on duty in his bureau. The rest, in its vague 
and general form, amounts to but little more than an accusation 
that the fire marshal was not gifted with powers of divination, that 
he lacked intuition, and that he was not as suspicious or shrewd as 
he should have been. The entire charge ignores the fact that the 
fire marshal had no power to appoint, retain, or remove either of 
these men. The judgment ignores the uncontradicted «xplana- 
tion that the fire marshal had no control over them; that they 
were put where they were by his superiors: that they were ac- 
tually assigned to specific duty by these superiors; that Frank 
was actually in charge of the bureau when the relator was ap 
pointed fire marshal; that he was left no discretion as to the as- 
signment of his assistants; and that the moment he ‘liscovered 
the misconduct of these men he recommended their removal. The 
judgement ignored, too, conclusive evidence of the truth of what 
was material in this explanation, consisting of sworn copies of 
actual orders of the board of fire commissioners. It also ignored 
the statement of one of the former commissioners to the same ef. 
fect. Having ignored the explanation, it proceeded to develop and 
add to the original charges, to specify information which it had 
refused to furnish to the accused, and to convict him upon the new 
charges as well as the old, and to so convict upon such undisclosed 
information in support of both. It is clear that there was no jus- 
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tification for removal upon this charge. The case for removal was 
far weaker than it was in People v. Campbell, 82 N. Y. 247, where 
the court of appeals held that there must be some evidence (un- 
doubtedly intending by the word “evidence” te convey the idea 
of some founded ground of removal) to justify a removal; and 
where there is none the remoyal is not for cause, and the order may 
be reversed. 

The second charge is open to the same criticism as the first. 
Having here accused the relator of permitting a newspaper article 
to be compiled or tabulated from the records of the bureau, they 
convicted him as well of addressing a communication to the editor 
of the newspaper, relating to the official bureau of the depart- 
ment, without the knowledge or approval of the board. They then 
spread upon the judgment record the information upon which the 
charges—those which were served and those which were not served 
—ire supposed to be supported. Again the information consists 
in part of undisclosed records of the department. The charge 
which was served constituted no offense. The article in question 
was a valuable contribution to knowledge which the public was 
entitled to. It could not possibly have hindered the efficient work- 
ing of the department; and it was an aid to those who were en- 
deavoring to suppress incendiarism in this city. But, even if the 
relator should not have permitted the compilation from the records 
of his bureau, the explanation was complete. He did not permit 
such compilation, and the undisclosed information on that head 
was misinformation. The fact was that the article was compiled 
from the published and public records of the department and from 
the public records of the district attorney’s oflice. The entire case 
on this head was baseless. : 

The third and fourth charges are still weaker. The third charge 
States no offense justifying a removal. On the contrary, it charges 
commendable zeal on the part of the fire marshal. The charge is 
that he asked the comptroller if money could not be set apart 
to pay witnesses in arson cases, and, finding that that could not 
be done, he made the same suggestion in substance to the board 
of underwriters, which the latter adopted. Why should he not 
ask information of the comptroller as to whether money could be 
obtained from the treasury to pay witnesses in cases of arson, and 
Why should he not permit the board of fire underwriters to pay 
out money for such purposes? In the first cause assigned he is 
charged with doing too little; in this “third cause” he is charged 
With doing too much. In neither case is there a genuine fault of 
commission or omission. Even as to this third charge there is a 
complete, though quite unnecessary, explanation. The relator 
never did what he was charged with doing. Again the undisclosed 
information must have been inaccurate, for the denial is supported 
by the affidavits of both the comptroller and the superintendent 
of the survey bureau of the board of fire underwriters, and is ab- 
solutely conclusive upon the record. 

It is difficult to speak moderately of the fourth cause. It 
amounts to a charge that the fire marshal aroused a spirit of jeal- 
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ousy on the part of police detectives by claiming—certainly wits 
some show of justification—the credit for securing convictions ip 
arson cases. That, says the charge, alienated the good will of 
these detectives, and this renders difficult their hearty and cordial 
co-operation. One would suppose that this was a ground for dis 
ciplining the detectives, rather than the relator. It is difficult 
to understand why this apparently faithful servant of nearly seven 
years’ standing should have been removed because he is proud of 
his success, and because the detectives do not like his self-appre 
ciation. He might well be pardoned for some slight self-appre 
ciation in view of the sworn statement of the assistant district at- 
torney, Mr. Davis, to the effect that his duty had been both in- 
telligently and energetically performed, and that his services were 
of great value to the cause of the people; also in view of the res 
olution of the board of fire underwriters, adopted some four montis 
prior to these charges, that their thanks, and the thanks of the 
citizens of New York, were due to Fire Marshal Mitchell for his 
sagacious and energetic labor in the detection and punishment of 
the bands of incendiaries who have recently caused so many fires 
in this city. 

Upon the entire record it is evident that a grave injustice has 
been done to the relator; that the charges against him were mere 
formule for removal; and that his explanations should have sat- 
isfied fair-minded men that he was deserving of commendation, not 
condemnation. 

Upon both the facts and the law the action of the board ghoul 
be annulled, and the relator reinstated, with $50 costs and dis 
bursements. All concur. 


(1 App. Div. 140.) 
ERIE & C. N. Y. RY. CO. v. WELCH et al. 


(Supreme Court, Appellate Division, Third Department. January 27, 1X6) 


CONDEMNATION PROCEEDINGS—PETITION—SUFFICIENCY. 

Application for condemnation of land, made on petition which fails, as 
required by Code Civ. Proc. § 3360, subd. 7, to state that the petitioner in- 
tends to complete the work for which the land is sought to be condemned. 
is properly denied on oral objections of defendant. 


Appeal from special term, Broome county. 

Petition by the Erie & Central New York Railway Company 
against Frank Welch and others for condemnation of lands. Frou 
an order denying its petition, plaintiff appeals. Affirmed. 

Argued before PARKER, P. J.. and LANDON, HERRICK, PUT- 
NAM, and MERWIN, JJ. 

Irving H. Palmer, for appellant. 

Maynard, Gilbert & Cone (I. H. ae ai of counsel), for re 
spondents. 


PER CURIAM. The plaintiff, at a special term of this court 
held in Broome county on the 29th day of October, 1895, upon the 
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petition and notice of motion, a copy of which is contained in the 
papers submitted to us, moved for the condemnation of the lands 
described in said petition, and for the appointment of commission- 
ers to ascertain and fix the compensation to be made therefor. 
The defendants appeared, and opposed said motion. No answer 
was served, nor does it appear on what grounds the defendants ob- 
jected to the application. The petition was defective in not con- 
taining “a statement that it is the intention of the plaintiff in 
good faith to complete the work or improvement for which the prop- 
erty is to be condemned,” as required by subdivision 7, $ 3360, Cude 
Civ. Proce. The allegation so omitted was material and necessary 
to be stated to entitle the plaintiff to the relief demanded. In Re 
Metropolitan Transit Co., 111 N. Y. 5858, 19 N. E. 645, where a like 
application, under chapter 140, Laws 1850, was under considera- 
tion, it was held that, “as a condition upon which the court could 
be asked to intervene in its favor to enable it to acquire lands and 
street rights, the company was obliged to show, under oath, that it 
is its intention * * * in good faith to construct and finish a 
railroad from and to the places named * * * in its articles of 
association.” See, also, Railroad Co. v. Dominick (Sup.) 8 N. Y. 
Supp. 151; Railway Co. v. Robinson, 1383 N. Y. 242, 30 N. E. 1008. 
The petition being thus defective, and it appearing that the defend.- 
ants objected to the granting of the application of plaintiff for the 
condcuination of the premises in question and the appointment of 
commissioners to ascertain and fix the compensation to be made 
therefor, we are unable to determine that the court below was in 
error in making the order from which the appeal is taken. If 
there had been no appearance by defendants, the court could prop- 
erly have denied the application on the insufficient petition pre- 
sented. The papers do not show that the defendants waived the 
objections to the defective petition on which the plaintiff moved. 
We are also of the opinion that under the provisions of the “con- 
demnation Jaw,” where the petition on which the plaintiff moves 
fails to comply with the provisions of section 3360 of the Code of 
Civil Procedure, the court may properly sustain oral objections to 
the granting of the application for condemnation and the appoint- 
ment of commissioners. The view above taken renders it unnec- 
essary for us to consider the other questions discussed by the learn- 
ed counsel for the respective parties. 
The order should be affirmed, with costs and disbursements. 


998 NEW YORK SUPPLEMENT, Vol. 37. (Sup. Ct 


PEOPLE v. McLAUGHLIN. 
(Supreme Court, Appellate Division, First Department. March 13, 19096.; 


CRIMINAL LAW—CHANGE OF VENUE—ADVANCING TIME OF HEARING. 

Code Cr. Proc. § 344, provides that a motion to change place of trial of 
a criminal action must be made in the supreme court at a special term. 
on notice of at least 10 days to the district attorney of the county wherr 
the indictment is pending. Section 346 provides that, to enable defend: 
to make the motion, a justice of the supreme court may make an order 
Staying the trial of the indictment till the hearing and decision of the mvo- 
tion. Held, that where, 3 days before the time set for trial of an indict- 
ment in the court of oyer and terminer, defendant prepared notice of m> 
tion for change of place of trial, tixing the seventeenth day thereafter as 
the date on which it should be heard, and on this obtained an order of a 
justice of the supreme court staying trial of the indictment till the tine 
fixed in the motion for hearing, and served these papers on the distri:t 
attorney, an order of the special term (made 3 days thereafter, on an onie: 
procured from a justice of the supreme court by the district attorney to 
show cause why defendant’s motion should not proceed forthwith). re 
quiring defendant to proceed forthwith with his motion, and. on his re 
fusal so to do, denying the motion for change of place of trial. and vacating 
the stay, while not void for want of jurisdiction, was erroneous, in cour 
pelling defendant to proceed to a hearing of his motion at a date earler 
than that fixed in his notice. 


Appeal from special term, New York county. 

William W. McLaughlin, indicted for extortion, gave notice of 
a motion to change place of trial of the indictment. From an or- 
der denying the motion, he appeals. Reversed. 

Argued before VAN BRUNT, P. J., and RUMSEY, WILLIAMS, 
PATTERSON, and O’BRIEN, JJ. 


Edward C. James, for appellant. 
Daniel G. Rollins, for the People. 


RUMSEY, J. The defendant was indicted for a felony, and his 
trial took place in the court of over and terminer, in the month of 
April, 1895. On the 11th day of May the trial was brought to an 
end by a disagreement of the jury. The judge presiding at the 
term at which the trial had just been had set down the case for 
another trial on the 20th day of May, nine days after the end of 
the first trial. The defendant at once took steps to make a motion 
to change the place of trial, upon the ground that an impartial trial 
could not be had in the county of New York. The papers upon 
that motion, which were very voluminous, were partially finished 
on the 17th day of May, and on that day a notice of motion was 
prepared, and upon that notice of motion and the affidavits an 
order was procured from a justice of this court staying the trial 
of the criminal action until the time fixed in the notice of motion 
for the hearing of the application to change the place of tri:l. 
These papers, which were regular in form, were served on the 
district attorney on the afternoon of Saturday, the 18th day of 
May. The trial of the action in over and terminer had been set 
down for 10 o’clock on the next Monday. The motion to change 
the place of trial was noticed to be heard at the special term to 
be held on the 3d day of June, which was 17 days after the date 
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of the notice and 14 days after the time when the case was set 
down for trial in over and terminer. On the afternoon of the 
day on which the motion papers were served, the district attorney, 
upon an affidavit made by him, procured from a justice of this 
court an order to show cause, returnable on Monday, May 20th, at 
10:30 o'clock, why the argument of the motion which had been 
noticed by the defendant to be heard on the 3d of June should not 
then and there proceed forthwith before the special term. This 
order to show cause was served about 7 o'clock in the morning 
of Monday, May 20th, and at the time prescribed in it both parties 
appeared before the special terta—the people to bring on the 
motion mentioned in the order to show cause, and the defendant 
simply for the purpose of objecting to the hearing of the motion, 
upon the ground that the court had no jurisdiction to require the 
defendant to make the motion at that time, and upon other grounds 
which need not now be considered. The court overruled the ob- 
jections taken by the defendant, and required him to proceed forth- 
with with the motion to change the place of trial. This he de- 
clined to do, and thereupon the court entered an order denying 
the defendant’s motion to change the place of trial, and vacat- 
ing the stay of the trial. From that order this appeal is taken. 
The first question presented is whether the court had jurisdic- 
tion to make this order. For some years before the time when the 
Code of Criminal Procedure took effect, the proper proceeding to 
change the place of trial of an indictment for a felony was by a 
motion in the over and terminer. Laws 1859, c. 462. That mo- 
tion, being made in the court in which the indictment was pending, 
was a proceeding in the case, and was subject entirely to the 
control of the court in which the case was pending. This mo- 
tion in the over and terminer could be made either by the people 
or by the defendant. But, by the Code of Criminal Procedure, 
which took effect in 1882, this manner of proceeding was entirely 
changed. The criminal action, as the proceedings upon the in- 
dictment are called by that Code, was pending in the court of 
over and terminer. The Code provided that a motion to change 
the place of trial of anv criminal action must be made to the su- 
preme court, at a special term in the district, upon notice of at 
least 10 days to the district attorney of the county where the 
indictment was pending, with a copy of the aflidavits or other 
papers upon which the application was founded. Cr. Code, § 346. 
The Code further provided that, to enable the defendant to make 
the application, a justice of the supreme court might, in his discre- 
tion, for good cause, shown by affidavit, make an order staying 
the trial of the indictment until the hearing and decision of the 
motion. Id. § 347. It is apparent, from these and the subsequent 
sections of the Code upon the subject, that, by this proceeding, 
the criminal action was not removed from the court of oyer and 
terminer, but still remained pending therein, and the court was 
at liberty to proceed with the trial of the action in the ordinary 
course, unless that trial was staved as provided by the section 
quoted above. The proceeding, therefore, to change the place of 
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trial wads not a proceeding in the criminal action, but it was a 
matter outside of that action, brought to obtain relief whieh was 
no necessary part of the criminal action itself. It resembled more 
an application for a writ of prohibition or mandamus, directed 
to an inferior court, to direct the course of proceeding in that 
court in an action which was pending in it, but which did net 
draw to itself the particular action with regard to which the writ 
was asked. The proceeding was one in the supreme court. It was 
a proceeding for the enforcement of what was claimed to be a 
right, and it was not a civil action, because a civil action is an 
ordinary proceeding instituted by a summons. Belknap v. Waters 
11 N. Y. 477, 478. This one was, within the definition of the Code 
of Civil Procedure, a “special proceeding.” Code Civ. Proce. §3 
3333, 3334. It could only be commenced by the service of the af- 
fidavits and notice of motion. When those papers were served 
upon the people, they were brought into court, and the proceeding 
had an inception, and from that time the supreme court had ju- 
risdiction of the proceeding, because the service of the notice of 
motion lay at its foundation, and was the mode prescribed by 
the statute for bringing the people into court upon the applica- 
tion for the relief sought. In no other way could jurisdiction be 
acquired. There was no power in the court, at that time, to as- 
sume jurisdiction upon any shorter notice, any more than there 
would have been to take jurisdiction of a civil action upon sum- 
mons returnable in less than 20 days. But in this proceeding. 
when the papers were served upon the people, they were brought 
into court, and the court gained jurisdiction, as it would have 
jurisdiction of the civil action upon the service of a summons. As 
it had jurisdiction, it had the power to hear and determine the 
subject-matter in controversy between the parties, and not only 
to decide the prineipal question, the determination of which was 
the immediate object of the proceeding, but every other incidental 
question which might arise in the course of the proceedings, and 
which could be brought before the court for solution. People v. 
Sturtevant, 9 N. Y. 263, 266. 

When, therefore, this notice of motion and affidavit had been 
served, the court was in possession of the special proceeding. It 
is a court of general jurisdiction, and having, by the service of 
these papers, acquired jurisdiction to act in the matter, it had the 
power to decide every question which might be brought before it 
in the proper form; and, if it decided erroneously, its conclusion. 
while it might be reversed for error, was not void for want of ju- 
risdiction. It is quite true that, before it could acquire juris. 
diction to act in the matter, a notice of motion of at least 10 
days must be served, because that is the preliminary step which 
the law requires should be taken to give the court the right to 
act. But the power to act in the matter came into existence upon 
the service of the papers. It was not necessary for the court. be- 
fore any act could be done, to wait until the expiration of the 
time mentioned in the notice of motion for the hearing to take 
place, to enable it to take cognizance of the proceedings; but it 
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could, in a proper case, hear and decide other matters which might 
be presented to it before the return day of the order to show 
cause. For instance, it would undoubtedly be within the power 
of the court to postpone the hearing, although the application for 
that purpose might be made before the time fixed in the notice of 
motion for bringing on the matter. It might grant to the moving 
party the right to serve further papers. Any incidental relief, to 
Which either party might be entitled, in the course of the pro- 
ceedings, before the time for hearing thereof, might be granted 
by the court, by virtue of the general jurisdiction which it had, 
and which it acquired in this proceeding because of the fact that 
the defendant had brought the people into court in the way pre- 
scribed by law. Any act done in the proceeding by the court, 
after the service of the notice of motion, was done by virtue of its 
power as a court of general jurisdiction, By virtue of that power 
it could take cownizance of any motion made in the matter, for 
such motion might be made as well in a special proceeding as in 
an action. Code Civ. Proc. $$ (07, 768 Such a motion might be 
brought on either by an order to show cause or by a notice of 
motion, as in any other action or special proceeding. To be sure, 
the special proceeding itself could not be originated by an order to 
show cause, because the court could only get jurisdiction of it in 
the manner prescribed by the statute, and that was by the serv- 
ice of a notice of motion returnable in at least 10 days. But it 
iuust not be forgotten that, not only did this notice of motion lie 
at the foundation of the jurisdiction, but, when properly served, 
the jurisdiction attached, and it attached in a court of general ju- 
risdiction, with regard to whose acts, from that time on, every 
presumption is that they were within its powers. After that ju- 
risdiction had been acquired, the court had the power to enter. 
tain any motion which might be made in the special proceeding, 
and not only did it have the power, but it was its duty, to de- 
cide any question which might thus be presented to it. Its right 
to decide any such question did not depend upon the correctness 
of the decision, but, having the power to make the decision, its 
action was binding until the decision was reversed. 

So, therefore, when there was presented to the special term, on 
the morning of the 20th of May, an order to show cause, in this 
matter, why the motion should not be heard at an earlier day than 
that for which it had been noticed, this condition of things ex- 
isted. A special proceeding, properly commenced, in which all 
the parties were before the court, was pending, and the court had 
power, not only to grant or deny the relief ultimately sought, but 
had the power, besides, to act upon every other question that 
might be presented to it in the orderly course of practice, and 
anything which it did in that regard must be attributed to the 
exercise of the general jurisdiction which it had acquired. Hav- 
ing that general jurisdiction, and having possession of the cause 
under it, it was not divested of the jurisdiction by proceeding, in 
any incidental matter, in a way not prescribed by the statute. 
For instance, the statute prescribes that no judgment for default 
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Shall be taken until 20 days after the service of summons, and 
undoubtedly the court should not enter judgment by default on 
the nineteenth day after the summons was received. But the 
court acquires jurisdiction of the action by the fact of the suin- 
mons, and if, by mistake or otherwise, it should direct a judgment 
to be entered on the nineteenth day, instead of the twenty-first, 
after the service, such a judgment would not be void, but would be 
simply erroneous, and would either be vacated or reversed in a 
proceeding taken for that purpose. So the statute prescribed that 
the trial of an action can be brought on only by 14 or 16 days’ 
notice, but if the plaintiff, having put his case upon the calendar 
without serving notice of the trial, proceeds to bring the case te 
trial, and the court assumes to hear it, even against the protest 
of the defendant, a judgment entered upon that hearing would not 
be void, but it would be a valid judgment until it was reversed 
or set aside. The principle is that where, by the service of due pro- 
cess, the court has acquired jurisdiction to act, its action there- 
after in doing anything which the law says may be done in the pre- 
ceeding, although it may be mistaken and erroneous, is not void, 
but reversible only. 

This principle has also been recognized in several cases reported 
in the courts of this state,—notably in Von Rhade v. Von Rhade, 
2 Thomp. & C. 491, decided in the First department. That was an 
action for divorce, in which, as is well known, the court has only 
such jurisdiction as is given to it by statute. The summons was 
served by publication, and, instead of waiting until 20 days after 
the service of the summons, the court on the nineteenth day took 
the defendant’s default, and ordered judgment to be entered 
against him. A motion was made to set aside the judgment, and 
it was strongly urged that the action of the court in directing 
judgment to be entered before the defendant was in default ren- 
dered the judgment void. But this proposition was not acceded 
to. It was held that, the court having acquired jurisdiction by 
the service of the summons, any departure from the statutory pro- 
visions regulating the proceedings before judgment was only an 
irregularity, which did not affect the validity of the judgment. 
The court cited the case of D'Ivernois vy. Leavitt, 8 Abb. Prac. 59, 
which was also decided by the general term of this department. 
The rule laid down in that case was that the want of jurisdiction 
can never be alleged as to the interlocutory proceedings in an ac 
tion, where the court has obtained jurisdiction originally, and ren- 
ders the proper Judgment in the case. The rule is also recognized 
in Schaettler v. Gardiner, 47 N. Y. 404. It must be borne in mind 
that the service of the original notice of motion in this proceeding 
had the effect, not only to fix the time when the moving party 
sought to bring the matter to a hearing, but it also had the ef- 
fect to give to the court the power, from the time of its service, 
to do any act which a court of general jurisdiction might do in 
the course of the particular proceeding. The jurisdiction of the 
court. which had been acquired by the service of the notice of 
motion, could not be divested, because of the fact that the court, 
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in attempting to do some act in the course of the proceeding, did 
not observe that regularity which the statute required. .An order 
to show cause may be made in a special proceeding as well as in 
an action, as we have seen. The judge, therefore, had jurisdic- 
tion, undoubtedly, to make the order to show cause which was 
returnable on the 20th of May. When that order was made, it 
was not only within the power, but it was the duty, of the special 
term before which it was returnable to pass upon the question 
presented by it. That question was whether or not the motion no- 
ticed for June 3d should be heard at an earlier day. <As it was 
the duty of the court to decide that question, we have the case of 
a court of general jurisdiction presented with a question which it 
was its duty to decide, and deciding that question, as we think, 
erroneously; but its decision was not void, however erroneous it 
must be said to be. . 

Although we have reached the conclusion that the order made 
on the 20th of May, by which this motion was denied, was not 
void, still it was undoubtedly erroneous. There can be no doubt 
that, under the provisions of the Code of Criminal Procedure above 
cited, no right is given to the district attorney to move to change 
the place of trial of a criminal action. If the people have such 
right under any circumstances, which we do not here decide, that 
must be found elsewhere than within these sections of the Code oi 
Criminal Procedure. The court had jurisdiction, undoubtedly, to 
hear and decide this application, made upon the motion of the de- 
fendant; but it was error to attempt to shorten the time within 
Which the motion should be made. The legislature have pre- 
scribed, in this, as in many other matters, the time within which 
proceedings at law shall be taken. For instance, they have di- 
rected that at least 8 days’ notice of an ordinary motion must be 
given, unless the time is shortened by an order to show cause. 
They have required at least 14 or 16 days’ notice of trial, and that 
costs shonld be taxed upon 2 days’ notice. All these requirements 
are binding upon the courts. Adherence to them is not absolutely 
necessary, in every case, to the existence of jurisdiction, because, 
after the court has acquired jurisdiction, it is not lost by an irreg- 
ular proceeding; that is, by one which the court had pover to 
take, but is only made irregular because it was taken too soon, 
But yet such adherence is necessary to correct action in the mat- 
ters involved. When the legislature has directed the time within 
' Which an act must be done, it is improper to shorten that time, ex- 
cept as a condition of granting a favor. Especially is this strict 
adherence to the rules of procedure necessary in actions involving 
the administration of criminal law. <A speedy determination of 
criminal actions is undoubtedly of great importance. It is un- 
doubtedly of great benefit to the community that punishment of 
crime should not only be certain, but quick. But it is of far more 
Importance, in the administration of the criminal law, that the 
rules for grave and orderly procedure, which have been laid down 
by the statute, should be preserved; for it is the observance of 
these rules which makes the distinction between mob law and the 
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dignified and decent procedure of the courts. The penalty for 
crime is inflicted quite as much for example as for punishment, aud 
it can only be made to serve as an example when it is understood 
that it is attained by a strict observance of those forms which 
years of experience have shown are necessary to the protection of 
the rights of those people against whom the criminal law is set in 
motion. So.far as the punishment of crime is to operate as an 
example, it is open to grave doubts whether it does not entirely 
lose its force if a conviction is obtained at the expense of any of 
those safeguards with which the lawmakers have seen fit to pro- 
tect those who are brought under the ban of criminal law. Such 
conviction has its greatest weight when it has been procured only 
by orderly proceeding, with careful observance of the rights of the 
accused person. 

In the case at bar, we do not.think such rights were protected 
as they ought to have been upon this motion. The facts presented 
by the voluminous papers upon the application to change the place 
of trial called for serious and careful consideration. Many of 
them undoubtedly were of great force, and they might well have 
led the defendant to believe that it was doubtful whether an im- 
partial jury could be procured to try his case within the county of 
New York. Without attempting, here, to express any opinion as 
to the force of these facts, or whether the plaintiff was entitled to 
any relief upon them, it is sufficient to say that thev were such as 
called upon the court to whom they were presented to carefully 
weigh and consider them, even if it did not call upon the people to 
answer or explain them. It is apparent, from the papers, that no 
such consideration was had. The court undertook to compel the 
defendant to bring on this motion at a time sooner than was fixed 
in the notice, without any fact having been made to appear which 
would warrant the exercise of that power, even if it existed. The 
only facts stated in the affidavit of the district attorney were that 
a large number of Jurors had been summoned to try the case, the 
hearing of which was set down for that day. Those facts might 
have been important as giving a reason why the stay should have 
been vacated as improvidently granted, or why the court, as a 
condition of retaining the stay, should not compel the defendant to 
make his motion earlier than the day for it was noticed. But 
beyond that the court had no power to go in the premises. It was 
for the defendant to sav when the motion should be made, and if 
the day which he fixed was so far off that a delay of the trial to 
that time would have operated as an obstruction to the administra- 
tion of justice, the court might have vacated the stay, upon a 
proper motion for that purpose, or might have imposed an earlier 
hearing of the motion as a condition of allowing the stay to con- 
tinue. But it could not properly fix any other time for the hear- 
ing of the motion, and for the reason that it attempted to do that. 
and, upon the defendant’s refusal to proceed, denied the motion 
peremptorily, its action was erroneous, and cannot stand. The or- 
der denying the motion to change the place of trial should, there. 
fore, be reversed. 
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The order, in addition to denying the motion to change the place 
of trial, vacates the stay which had been granted of the trial of 
the action in the court of over and terminer, This would have 
been the effect of the order, even though nothing had been said 
about the stay; for, when the proceeding had been brought to an 
end by the*final order of the court, the stay granted pending the 
proceeding necessarily fell of itself. But so much of the order as 
vacates the stay must also be reversed with the other order. The 
effect of the final order which is here reviewed was to put an end 
to the special proceeding to change the place of trial, and to leave 
the matter in precisely the same situation as though no such pro- 
ceeding had been begun. When, therefore, the case was moved 
in the court of oyer and terminer, it was the duty of the court to 
proceed in the criminal action, unless, for some good reason shown 
there, the trial should be postponed. The only objection made 
there was that the order here reviewed was void, which we have 
found was not the case. No claim was made in that court that 
the defendant was not ready for trial, except for the reason that 
his counsel was absent, but that was provided for by the court. 
The action of the court, therefore, in proceeding with the trial, was 
proper, if, upon the trial, an impartial] jury was impaneled, as we 
have found, upon the appeal from the judgment, to have been the 
case. N« injustice was done to the defendant by the action of the 
court in the premises, because he had, as a result of all the pro- 
ceedings, a trial before an impartial jury, and therefore he had no 
reason to complain. We do not pass, of course, upon the merits 
of the defendant's application to change the place of trial. This 
decision is put solely upon the ground that the action of the special 
term in compelling the defendant to proceed to a hearing of this 
mation at a date earlier than that fixed in his notice was erroneous. 

The order should be reversed, but, under the circumstances, with- 
out costs. AT] concur. 


PEOPLE v. McLAUGHLIN. 
(Supreme Court, Appellate Division, First Department. March 13, 1896.) 


1 Criminan LaW—STAY OF TR'AL—EnRronxneorvs VACATION—JURISDICTION, 

The court of oyer and terminer has jurisdiction to proceed with a crim- 
inal case, on an order of a justice of the supreme court staying the trial 
being vacated by the special term of the supreme court, though the order 
of vacation is erroneous, it not being void. 


2. JUKORS—QUALIFICATION—INTELLIGENCE—REVIEW, 
Whether one meets the requirements of Code Civ. Proc., providing that, 
in order to be qualified to serve as a trial juror in the city of New York, 
a person must be “intelligent,” rests in the goed judgment and sound dis- 
cretion of the trial judge. 


8, SaME—OPINIONS. 

Even if there can be review of the determination of the judge in ac- 
cepting persons as jurors, under Code Cr. Proc, §& 376, subd. 2, providing 
that an opinion as to guilt or Innocence of defendant ts not ground of 
challenge to a person, if he declare, on oath, that he believes such opinion 
Will not influence his verdict, and that he can render an impartial verdict 
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according to the evidence, and the court Is satisfied that he does not enter. 
tain such a present opinion as would influence his verdict, the determina- 
tion cannot be held erroneous, merely because the person accepted made 
some answers apparently inconsistent with his belief, as finally declared. 
that his opinion would not influence his verdict. 


4. INDICTMENT—REFERENCE TO Prior Counts. 

A count under which, alone, the prosecution elected to proceed is rot 
defective as to allegations of time and place, the allegations relative there- 
to in prior counts being referred to therein, and thus made part of it. and 
the prior counts being allowed to stand for the purpose of reference. 


5. CriwinaL LAW—EVIDENCE OF SIMILAR CRIMES. 

On a prosecution of a police captain for extortion by means of threats, 
made by B., a ward man in defendant’s precinct, for the purpose of 
proving that B. was defendant’s agent in the commission of the crime 
charged, it {s competent to show that, prior to the commission of such 
crime, during the same and previous years, while they occupied the same 
ofticial pesitions, other acts of extortion were committed by means of 
threats of B.; evidence also being introduced that defendant bad prac 
tically conceded such agency in such prior transactions. 


6. SamME—Book Entry as EVIDENCE. | 

On a prosecution of M., a police captain, for extorting $50 from §&., on 
November 21, 1891, there being evidence that B. was acting as agent of 
defendant in the matter, an entry in the books of S., in his bandwriting. 
reciting, “Nov. 21, 1891, material paid to M. for protection, per Sergt. B.. 
ordinance officer, $50,” is admissible to show the date of the payment, and 
that it was made to B., S. having been unable, even after looking at the 
entry, to remember the date of the payment, or whether he made it to M. 
or B., but having testitied that he made the entry at the time, in the reg- 
ular course of business, and that it correctly stated the facts therein re- 
cited, including the date: and it is immaterial that S. expressed doubt as 
to the meaning of the entry. 


7 SAME—REVIEW—OBJECTIONS NOT RAISED BELOW. 

An entry in the books of S., “Nov. 21, 1891, material paid to M. for pro 
tection, per Sergt. B., ordinance ofticer, $50,” having been offered and 
admitted on a prosecution of M., a police captain, for extorting money 
from S., B. being his agent in the matter, for the purpose of showing the 
date of the payment and to whom made, objection cannot be made, on ap 
peal, for the tirst time, that the entry contained other matter prejudicial 
to defendant, in that it Was stated therein that the payment was made “for 
protection.” 


8. SamME—ORJIECTIONS TO INSTRUCTIONS. 

Where the court correctly charges that an entry in a book was evidence 
from which the fact of payment to a certain person could be found. error 
cannot be predicated of failure to state that it should not be considered 
on the question of the purpose for which payment was made, there having 
been no request therefor, but merely ap exception to what was said. 


9 SamME—HarMuLess Erno, 

Admission of a paper to show that a person, when making a certaio 
statement, had before him but part of an entry in a book, which was given 
in evidence, if error, is cured by its being stricken out, and the jury being 
instructed to disregard it. 


10. ExrorTION—BRIBERY— EVIDENCE. 

Though, under the ordinances, it was the duty of defendant. as captitin 
of police, and of the men under him, to keep persons from obstrueting side 
walks, Without a permit from the proper department, and a threat by hin 
to do his duty unless a person paid him money, followed by failure to do 
his duty in consideration of receipt of money, would not be extortion, but 
bribery, still, where a ward man in defendant's precinct, acting as his 
agent, told S.. who was obstructing a sidewalk in taking down a buildice. 
tbat he must come down and see the captain, and not go ahead with the 
work till he bad, without any suggestion as to absence of a permit. or 
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duty of policemen, and S., after going to defendant's office and paying $50, 
went on with the work without molestation, and there was no evideuce 
as to whether S. had a permit, a conviction of extortion was pruper. 


Appeal from tourt of over and terminer, New York county. 
William W. McLaughlin was convicted of extortion, and appeals. 
Affirmed. 


The crime was alleged to have been committed in the city of New York, 
November 21, 1801, and to have cousisted in extorting $50 from oue Seagrist, 
by means of a threat to do an unlawful injury to bis property. Pen. Code, 
§§ 502, 553. The defendant was, at the time, a police captain in the I*irst 
precinct of the city of New York. and the threat was claimed to have been 
made by one Burns, who wus at the time a ward man in the defendant's pre- 
cin¢ct, Seagrist had for several years been in the business, in the esty of New 
York, of tearing down old buildings. The indictment was tiled March 18, 
18¥0, and in the tirst four counts charged, in different forms, the crime of 
bribery, and In the fifth count charged the crime of extortion, in the following 
language, in brief, “feloniously did obtain $50 jn money from Seayrist, a 
dealer in secoudhand building materials, who was lawfully engaged in busi- 
ness as such, and who was engaged in demolishing and tearing down, and 
causing to be demolished and torn down, a building in the l'irst ward, hiripy 
and employing therein divers laborers and workmen, with his consent, induced 
by a wrongful use of fear, to wit, by means of a threat to do an unlawful 
injury to his property,—that is, to injure, annoy, harass, and obstruct him 
iu his business, and prevent him from properly, freely, and protitably carry- 
ing on such business, and especially to harass, Interfere with, obstruct, and 
inijpede him while he should be so engaged and employed in demolishing and 
tearing down such building, and to hinder and prevent him from properly per- 
forming the work, labor, and duties necessary aud requisite therefor, unless he 
gave the defendant the $50." 

There have been two trials of the defendant under this indictment. The 
first trial began April 15, 1895, and continued until May 11, 1805, when the 
jury disagreed, and were discharged. Upon the first trial, at the close of the 
people’s case, the district attorney elected to proceed only upon the fifth count, 
lur the crime of extortion. After the disagreement and discharge of the jury 
on the first trial, the court directed that the second trial be conimenced on 
Monday, May 20, 1895. On Saturday, May 18, 1895, counsel for the defend- 
ant served upon the district attorney notice of an application under section 
344 et seq., Code Cr. Proe., to be heard at a special term in New York City, 
June 3, 189, tu remove the indictment and action from the New York over 
and terminer to the over and terminer of some other county, upen the ground 
that a fair and impartial trial could not be had in the county of New York. 
With this notice of application was also served an order, made May 17, 1895, 
by a justice of the supreme court, residing in Biooklyp, staying the trial of 
the indictment, under section 3847, Code Cr. Proe., until sueh application coawld 
be made and decided. Such order staying the trial was indorsed upon the 
papers, and tiled in New York county, as required by section 348. Ou Mon- 
day morning, May 20, 1805, about 7 o’clock, the district attorney served upon 
defendant’s counsel an order, made by a justice of the supreme court residing 
In New York City, requiring the defendant to show cause in the New York 
special term, at 10:30 o'clock the same morning, Why the time to make sueh 
application for removal should not be shortened from June 3, 1805, when tt 
Was noticed to be heard, to May 20, 1895, and why the application should not 
be then and there made and heard. At 10:30 o'clock of that day the defend: 
aut appeared, by counsel, before the special term in New York, for the spe- 
cial purpose of objecting, and he did object, to the jurisdiction and power of 
the court to shorten the time for making the application for removal, or to 
coinpel the instant hearing of such application. These objections were over- 
ruled by the court, and the defendant was ordered forthwith to make the ap- 
plication for removal The defendant refused to make the application until 
the time for whieh it hand been noticed, June 3, 1805. The court, on the ap- 

plication of the district attorney, then denied the application for removal, and 


1008 NEW YORK SUPPLEMERT, Vol. 37. fSup. Ct. 


vacated the order staying the trial made by the Brooklyn justice. This or- 
der was made and entered, and thereupon the second trial was proceeded 
with. At the commencement of this second trial the defendant objected to 
the jurisdiction of the court to proceed, on the yzround that the order staying 
the trial was still in force, and that the New York special term had no power 
to vacate the stay, and its order doing so was void. This objection was vve:- 
ruled, and the trial was proceeded with. ‘This trial continued until June s. 
1805, when it resulted in a verdict of guilty of the crime of excortion. On 
June 19, 1805, judgment was rendered that the defendant be imprisoned in 
the state’s prison in Sing Sing, for two years and six months. A certilicate 
of reasonable doubt was made by another justice of the supreme court resid- 
ing in Brooklyn, and the defendant was thereupon adimitted to bail, pend nox 
the appeal to this court. A separate appeal was taken from the order made 
by the New York special term denying the defendant’s application to remove 
the indictment and action to another county for trial, and vacating the ord-r 
made by the Brouklyn justice staying the trial. That appeal is also befure 
this court, baving been argued separately fron: the appeal from the judement. 
Many questions are raised by the defendant upon this appeal from the judg: 
meut, and the facts relating to these questions well be referred to in consider- 
ing the questions themselves, 


Argued before VAN BRUNT, P. J., and RUMSEY, WILLIAMS, 
PATTERSON, and O’BRIEN, JJ. 


Edward C. James, Abram I. Elkus, and Edward E. McCall, for ajr 
pellant. 

Daniel G. Rollins, Austin G. Fox, and John D. Lindsay, for the 
People. 


WILLIAMS, J. We have arrived at the conclusion, upon the ap 
peal from the order denying the application to remove the indictment 
and action to another county for trial, and vacating the order staying 
the trial, that such order appealed from was erroneous, and should 
be reversed, but that such order was not void for want of jurisdiction 
to make it. When that order was made, the proceeding for a re 
moval was terminated, and there was no longer any stay of the trial. 
So long as such order remained in force and unreversed, it was. 
therefore, binding upon the court of over and terminer, and that 
court had the power to proceed with the trial. The objection, there 
fore, taken at the commencement of this trial, that the court had nv 
jurisdiction to proceed, on the ground that the order vacating the 
order staying the trial was void, and that the order staving the trial 
was still in force, was not well taken, and was properly overruled. 
Such ruling was not erroneous. The want of jurisdiction in the 
court of over and terminer to proceed with the trial was the only 
ground suggested why the trial should not proceed, aside from the 
engagements of counsel, which were fully provided for by the court. 
There was no suggestion made even that the defendant desired a pust- 
ponement of the trial to afford him an opportunity to review the or- 
der made by the special term, and the court of over and terminer 
itself had no power to veview or pass upon the order of the special 
term. 

Many exceptions were taken by the defendant, on the trial, to the 
allowance or disallowance of challenges to Jurors who were called 
and examined. The questions raised by these challenges are classi- 
fied by defendant's counsel under three heads, those relating to 
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jurors (1) who were rejected because of alleged lack of intelligence 
and qualifications under the statute; (2) who were accepted, and 
who participated in the verdict, and are claimed to have been biased 
and disqualitied; (8) who were accepted, though claimed to have been 
biased and disqualified, and whom the defendant was compelled to 
challenge peremptorily. 

We cannot say that there was any error made by the learned trial 
court in rejecting the first class of jurors, upon the ground of lack of 
intelligence required by section 1079, Code Civ. Proc. That section pro- 
vides that, in order to be qualified to serve as a trial juror in the city 
of New York, a person must be intelligent. No particular degree 
of intelligence is or could be prescribed. It is always desirable that 
the trial jurv in a criminal case should be composed of men of in- 
telligence sufficient to understand and appreciate, and to dispose 
properly of, the particular case on trial. The grade of intelligence, 
to comply fairly with this requirement, must necessarily be different 
in different cases. It could not be the same in all cases. A plain, 
simple case, involving no complicated), jestions of fact, and no intri- 
cate questions of law, would not rdikwwrdhe same degree of intelli- 
gence as a case in which the questions of fact were considerably in- 
volved, and the questions of law were difficult‘ta appreciate and under- 
stand. Whether, in any case, persons called and examined as jurors 
are so intelligent as to mect this requirement of the statute must 
therefore necessarily be determined by the trial court, and must rest 
in the good judgment and sound discretion of the trial judge. It 
must be determined, from the evidence given by the jurors them- 
selves, the manner in which they answer the questions put to them, 
their demeanor while under examination, their appreciation and 
understanding of the language used in the questions put to them, and 
their appreciation of the questions of fact and principles of law to 
which their attention is called. The jurors are in the presence of 
the trial judge. They are not before the appellate court. And 
where confidence is reposed in the trial judge, and in his honesty, 
good judgment, and sound discretion, as it is here, we cannot well say 
that his decision in rejecting the jurors on the ground of lack of in- 
telligence was erroneous, so as to call for a reversal of the judgment. 

The second and third classes of jurors were held to be competent 
under section 376, Code Cr. Proce. They had formed opinions or im- 
pressions with reference to the guilt or innocence of the defendant; 
but they declared unequivocally that they believed such opinions 
or impressions would not influence their verdict, and that they 
could render an impartial verdict on the evidence. The court de- 
cided that it was satisfied that they did not entertain such present 
Opinions or impressions as would influence their verdict. This 
provision of law became necessary by reason of the fact that some 
modification was necded to be made of the old rule that no person 
who had formed an opinion and expressed it was qualified to act 
a8 4 juror. Otherwise, the more intelligent men would be ex- 
cluded from serving as jurors in important criminal cases, and 
only the more ignorant men would be allowed to sit in such cases. 
Daily newspapers, especially in the larger cities, are published in 
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great numbers. They place before their readers all the details of 
alleged criminal transactions occurring in the community, and the 
names of all persons said to be connected therewith, and report all 
judicial proceedings as to such alleged crimes and criminals. ll 
intelligent men are accustomed to read these newspapers, and may 
form more or less definite opinions or impressions as to the mat- 
ters therein contained, and express such opinions or impressions to 
others. Only the ignorant classes fail to read the newspapers from 
day to day. It is apparent, therefore, that, when men are called. 
as jurors, to sit in an important criminal case, a case that has ex- 
cited great feeling and interest in the community, few honest, in- 
telligent men will be able to say that they have not heard or read 
of the case, and have not formed or expressed an opinion or im- 
pression as to the guilt or innocence of the defendant who is being 
tried. Men who do say this are discovered to be wanting in in- 
telligence or are suspected of dishonesty in their statements. _ If. 
therefore, an honest, intelligent jury is to be obtained at all in 
the case, men who have hes’ },and read of the case, and who have 
formed and expressed ar.‘o’sthron or impression as to the guilt or 
innocence of the defendant, must!be selected. 

The intention of the legislature in enacting this statute was to 
enable the parties to select a jury composed of intelligent men. 
men who read and think, and form opinions and impressions, and 
express them, rather than one composed of men who are ignorant, 
who do not read or think, or have ideas with reference to things 
transpiring in the community. In People v. McGonegal, 136 N. Y. 
42, 32 N. E. 616, Maynard, J., said: 

“This statute proceeds upon the reasonable theory that the existence of an 
opinion as to the subject of the investigation {is not {inconsistent with the at- 
titude of an impartial seeker after truth. It recognizes, what an intellizent 
observation confirms, that it is safer to trust a man who keeps himself in- 
formed as to the current events of the community in which he lives, and has 
views and opinions of his own with respect to their import, than it is to mtr 
upon the judgment of one who takes no interest [In such matters or does net 


have sufficient intellectual activity or vigor to form an opinion in regard to 
them when they are brought to his attention.” 


The legislature, at the same time, surrounded persons charzed 
with crime with adequate safeguards to protect them against bi- 
ased or prejudiced jurors. One ground of challenge provided for 
by section 376, Code Cr. Proc., is: 


(2) For the existence of a state of mind on the part of a juror in reference 
to the case or to either party, which satisties the court in the exercise of a 
sound discretion that such juror cannot try the case impartially and witheut 
prejudice to the substantial rights of the party challenging. But the previeus 
expression or formation of an opinion or impression in reference to the guilt 
or innocence of the defendant, or a present opinion or Impréssion in reference 
thereto, is not a sufficient ground of challenge to any person who is otherwise 
legally qualified if he declare on oath that he believes that such opinion or 
impression will not influence his verdict. and he can render an impartial ver 
dict according to the evidence, and the court {s satisfied that he does not 
entertain such a present opinion or impression as would Influence his verdict” 


It will be seen that a juror must, under oath, declare his belief, 
as prescribed by the statute, and beyond that the court must be 
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satisfied. If satisfied, in the exercise of a sound discretion, that 
the juror cannot try the case impartially and without prejudice, 
the challenge must be sustained, under the first part of the subdi- 
vision; and, unless satisfied that the juror does not entertain such 
present opinion or impression as would influence his verdict, the 
challenge must be sustained under the last part of the subdivision. 
In People v. McQuade, 110 N. Y. 300, 18 N. E. 156, Andrews, J., 
said: = 

“There has been no change in the fundamental rule that an accused per- 
son {ts to be tried by a fair and impartial jurys Formerly the fact that a 
juror had formed and expressed an opinion touching the guilt or innocence of a 
person accused of crime was, in law, a disqualitication; and, although he ex- 
pressed an opinion that he could hear aud decide the case upon the evidence 
produced, this did not render him competent. * * * Now,as formerly, an ex- 
isting opinion, by a person called as a juror, of the guilt or innocence of the 
defendant charged with crime. is, prima facie, a disqualitication; but it is not 
now, as before, a conclusive objection, provided the juror makes the declara- 
tion specified, and the court, as judge of the fact, is satisfied that such opinion 
Will not influence his action. But the declaration must be unequivocal. It 
does not satisfy the requirement if the declaration is qualified or conditional. 
It is not enough to be able to point to detached language which, alone con- 
sidered, would seem to meet the statute requirement. if,op construing the whole 
declaration together, it is apparent the juror is not able to express an absolute 
belief that his opinion will not intluence his verdict.” 


In People v. McGonegal, 136 N. Y. 62, 32 N. E. 616, the jurors 
had unequivocally declared their belief, as required by the statute, 
and the court held that the remaining questions as to the qualifi- 
cation of the juror under this statute were questions of fact, and 
the decision of such questions was not reviewable on appeal, un- 
der section 455, Code Cr. Proc. 

All the jurors in these two classes unequivocally declared their 
belief, as required by this statute, and the only questions remain- 
ing are whether the trial judge properly decided that he was sat- 
isfied that the jurors could try the case, impartially and without 
prejudice, and that they did not entertain such present opinions 
or impressions as would influence their verdict. It is doubtful 
whether these decisions by the trial judge are reviewable upon ap- 
peal, under People v. McGonegal, above; but, if the right of re- 
view does exist, we cannot say that the decisions were erroneous. 
The trial judge acted, not alone upon the evidence given by the 
jurors themselves, but upon the appearance and demeanor of the 
jurors, and the intelligence exhibited by them upon their examina- 
tion. These are important factors in reaching a just conclusion 
in all cases. These aids to a correct judgment are not available 
upon appeal. The trial judge had the best means of deciding the 
qualifications of the jurors, and of judging whether they were hon- 
est in declaring their belief, and whether their judgment as to 
their ability to act in accordance with such belief was to be safely 
relied upon. Considering the examination to which the jurors were 
subjected, as disclosed by the record, and that jurors were not 
lawyers, but were laymen, and were presumably willing to be re- 
lieved from service on the jury, it is not remarkable that they 

Made some answers that were apparently inconsistent with their 


1012 ° NEW YORK SUPPLEMENT, Vol. 37. [Sup. ct. 


belief as finally declared. This would be likely to occur. Upon 
the whole evidence given, and upon the personal appearance and de 
meanor of the men while being examined, the learned trial jud:e 
made the decisions overruling the challenges; and, even if such 
decisions are reviewable on appeal, we should. not be willing to 
question their correctness here. There were more or less exce}- 
tions to evidence taken on the examination of the jurors, but none 
of them call for any special notice here. The extent of the exami- 
nation was largely in the discretion of the trial judge, and we can- 
not see that such discretion was improperly exercised. Our con- 
clusion is that there were no errors with reference to the impanel- 
ing of the jury calling for a reversal of the judgment. 

It is claimed that the fifth count in the indictment under which 
the trial was had, resulting in the conviction of the defendant. 
contained no allegations as to the time when and the place where 
the crime was alleged to have been committed. We do not regard 
this claim as well founded. The allegations of time and place 
in the other counts of the indictment were so far made a part of 
the fifth count that it may be said the fifth count did contain such 
necessary allegations; and the election made by the district attor- 
ney to proceed alone under the fifth count did not so far take the 
other counts out of the indictment as to leave no allegation of 
time and place in the fifth count. The allegations of time and 
place in the other counts in the indictment were referred to in the 
fifth count, and thereby became a part of that count. It appears, 
from the record, that, at the opening of this trial, the district at- 
torney elected to proceed upon the fifth count of the indictment 
only, and the court permitted the other four counts of the indict- 
ment to stand only for the purposes of reference. It was neces- 
sary that these questions should be settled at the opening of the 
trial, in order that the parties might understand their rights in 
reference to peremptory challenges in the selection of the jurors. 
The indictment as it stood at the time of the last trial was not 
defective in this respect. 

As we have already stated, the threat in this case was claimed 
to have been made, not by the defendant himself, but by his ward 
man, Burns. The prosecution undertook to charge the defendant 
with responsibility for this threat by showing the existence of a 
general scheme by which, within the precinct over which the de 
fendant was in command, Burns should act as defendant's agent in 
making threats for the purpose of extortion, and thus to bring the 
defendant within the provisions of section 29 of the Penal Cede. 
which provides that: 

“A person concerned in the commission of a crime, whether he directly dees 
the act constituting the offence, or aids and abets in its commission and 


whether present or absent, and a person who directly or indirectly cuunseis, 
commands or procures another to commit a crime, is a principal.” 


In this state the law previously existing in cases of felony has 
been so changed that one who formerly would have been an acces: 
sory before the fact Is now a principal, and a person charged in 
an indictment with the commission of a felony may be convicted 
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upon proof that, although absent when the crime was committed, 
he advised and procured its commission; and it is not necessary 
to set out in the indictment the facts showing the crime was com- 
mitted through the agency of another, but a conviction may be 
had under an indictment charging merely that the defendant him- 
self committed the crime for which the conviction is sought. Peo- 
ple v. Bliven, 112 N. Y. 79, 19 N. E. 688; People v. Mclkxane, 143 N. 
Y, 455-465, 88 N. E. 950. 

- For the purpose of proving the general scheme claimed to have 
existed, and the agency of Burns for the defendant in pursuance 
thereof, and in the commission of this offense, the people were per- 
mitted to give evidence of various transactions occurring, before 
the time of the alleged commission of this crime, during the years 
1888, 1889, 1890, and 1891, wherein it was claimed Burns acted as 
the agent, and under the counsel, command, and procurement, of 
the defendant, in extorting money from Seagrist and others by 
means of threats to do unlawful injury to their property. There 
was a transaction with Seagrist in August, 1888, and another in 
May, 1889; one with Chesley in February, 1890; and one with 
Galligan in November, 1891; and there were conversations be- 
tween Seagrist and the defendant during these years tending to 
show Burns’ agency for the defendant in these transactions. All 
this evidence was given by the prosecution for the sole purpose of 
establishing criminal agency, and the learned trial court in its 
charge explicitly limited the effect to be given to the evidence to 
this purpose. This evidence was objected to by the defendant on 
the ground that it was incompetent to prove the commission of 
other prior offenses by the defendant for the purpose of establish- 
ing his guilt of the crime for which he was being tried. 

It is undoubtedly true that proof may not be given of the guilt 
of the defendant of other crimes for the purpose of raising the 
presumption that he committed the crime for which he is being 
tried. No inference can be drawn by a jury that one crime has 
been committed from the fact that the defendant has committed 
other crimes. But it is not true that proof may never be given 
of the commission of other crimes than that charged in the indict- 
ment upon which the trial is being had. There are many cases in 
Which such proof may be given as bearing upon the motive and 
the intent and other facts in issue. People v. Sharp, 107 N. Y. 
427, 14 N. E. 319; People v. MeKane, 143 N. Y. 455, 38 N. E. 950: 
People vy. Shea, 147 N. Y. 78, 41 N. E. 505. In the Shea Case the 
prosecution was permitted to show that the defendant was en- 
gaged in other transactions on the dav of the homicide, at different 
times and places from those when and where the homicide was 
committed, which were in fact crimes against the elective fran- 
chise; and the court of appeals held that such evidence was proper 
upon the question of premeditation and deliberation, Judge Peck- 
ham saying: 

“In order to prove the defendant's guilt, it is not permitted to show his former 


character, or to prove his guilt of other crimes, merely for the purpose of rais- 
ing a presumption that be who would commit them would be more apt to 
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commit the crime in question. Evidence, however, which is relevant to the 
issue, by tending, for example, directly to explain or characterize the act which 
is in question on a criminal trial, has never been held incompetent, because 
it also tended to, or did, prove the defendant guilty of another crime. The 
evidence in question, we think, comes under this !atter rule. It was received 
by the learned trial judge upon the question of the intention and deliberativa 
of the defendant in firing the shot at the deceased. Upon the grounds statei 
and for the purpose mentioned, we are clear that the evidence as to repeauLng 
was admissible, and the exception thereto was without merit.” 


In the McKane Case, O’Brien, J., said: 


“The prosecution attempted to show a criminal conspiracy or scheme in 
which many officials were engaged for the purpose of casting a large fraudv 
lent vote at the election, and that the concealment of the registry list frem the 
public prior to the election was or became a necessary part of the scheme. 
The inquiry necessarily took a very wide range. The evidence received could 
not have been admitted to show that the defendant might have been guilty 
of some other offense or wrongdoing not charged in the indictment; but. if it 
had a bearing upon the issue involved in the trial, it could not be excluded 
merely because it tended to justify such an inference.” 


The evidence here was not given for the purpose of raising a 
presumption that the defendant committed this crime because he 
had before this been guilty of other crimes of a like nature. The 
prosecution sought to prove such agency of Burns. They could 
not be expected to do this by direct evidence. They must prove 
it, if at all, by circumstantial evidence; and this might properly 
be done by giving any proof that tended to establish such criminal 
agency, notwithstanding the evidence given also tended to prove 
other distinct crimes to have been committed by the defendant 
through the agency of Burns. The only question is whether the 
evidence received of these prior transactions was competent and 
proper, as circumstantial evidence tending to establish the fact 
sought to be proved. The rules of evidence are the same in crim- 
inal cases as in civil cases, except as otherwise provided in Code 
Cr. Proc. § 392. It is common, in civil cases, to establish agencr 
by showing the relations of the parties in other transactions than 
the one in issue in the case on trial, by showing other transactions 
relating to the same business, and extending over months and 
vears when the parties held the relations of principal and agent; 
and we see no reason why the same rule of evidence may not be 
applied in this case. The suggestions made by the learned trial 
judge in his charge upon this subject, and explaining the purpose 
for which this evidence was received, seem to us to have heen 
proper and correct. The evidence given tended to show that these 
inen occupied the same official relations to each other during the 
years 1888, 1889, 1890, and 1891, prior to the alleged commission 
of this crime, and that they were engaged in this same general 
scheme of extortion, Burns acting under the advice, commands, and 
procurement of the defendant. apparently in pursuance of such 
general scheme; and that the defendant, in conversations had with 
him, practically conceded such agency in such prior transactions. 
We have no doubt but that the evidence of the transactions them- 
selves was competent, in connection with the conversations so tes- 
tified to, as tending to establish the agency of Burns for the de 
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fendant in the commission of the crime for which the defendant 
was being tried. 

There were some exceptions taken to particular items of this 
class of evidence, and to the instructions of the court to the jury 
with reference thereto; but we do not regard them as meritorious. 
We are of opinion that this class of evidence was properly received 
upon the trial. 

It is claimed that the admission of the entry, in Seagrist’s books, 
under date of November 21, 1891, was erroneous. The entry was 
made by Seagrist in his books on the day he paid the money,—the 
$50 referred to in the indictment. The entry reads as follows: 


“Nov. 21, 1891. material paid to McLaughlin for protection, per Sergt. 
' Burns, ordinance officer, $50." 


It appeared, on the trial, that, when Seagrist was before the 
grand iury. he testified that he paid the $50 to the defendant him- 
self. He had with him, then, a copy of an entry in his book, 
made tor him by a young man in his employ. This copy was put 
in evidence, but was subsequently stricken out, and was not be- 
fore the jury. After the indictment was found, and before the 
trials were had, and in April, 1895, Seagrist examined the entry 
in the book itself; and then he testified on the last trial that he 
could not remember whether he paid the money to the defendant 
orto Burns. He recollected that he paid to the one or the other, 
but he could not remember which. He said, also, that he could 
only state the date of the payment by looking at the entry in the 
book. He testified that he made the entry at the time, in the reg- 
ular course of business, and that it correctly stated the facts there- 
in contained, and the date as well. The entry was offered in evt- 
dence by the prosecution, and the defendant objected to it as in- 
competent and inadmissible for the purpose of showing to whom 
the money was paid. or for any other purpose, and that the wit- 
ness could not, by writing in his own books at a particular time, 
make the statements therein contained written evidence against 
the defendant for any purpose. The court received the entry in 
evidence, stating the rule to be that: 

“A witness may examine a memorandum or entry made by himself at the 
time of the occurrence for the purpose of refreshing his recollection, If it does 
not refresh his recollection, if his recollection is not clarified by the entry, 
but he states that he made the entry or memorandum at the time, and made 


It truly, and made it in his own handwriting, then the memorandum is bodily 
adinissible as evidence in chief.” 


The whole entry was read to the jury. The learned trial judge, 
In his charge to the jury, commented upon this entry, and its effect 
as evidence, as follows: 


“Now, on the question of payment of the moncy, Seagrist says, in this par- 
ticular instance, that he paid the $50 to one or the other, to Burns or to the 
defendant. He also tells us that. when he was before the grand jury, he 
testitied that he paid it to the defendant personally, and that he then believed 
that testimony to be true. He adds, however, that subsequently, upon looking 
at his book, he found the entry therein in his own handwriting, on the very 
day of the payment. and that this entry caused him to hesitate in giving 
effect to the expression of bis recollection. In other words, he said, in sub- 
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stance, ‘I recollected, when I testified before the grand jury, what I thea 
testified to; but I am unwilling now. in view of that eutry, positively to 
swear that the money was paid personally to the defendant, and [ give the 
defendant the benetit of the doubt created by the entry.’ * © * If tle 
criminal concert of action between these parties is made out, then, whether 
Seagrist’s recollection as to the payment to the defendant persoually is at 
fault, or not, makes no ditference. If he paid it to the defendant personally, 
the fact is there. If he did not pay it to the defendant personally. but paid 
it to Burns, then, if the criminal concert is made out, the law says the pay- 
ment to Burns was the payment to the defendant. * * * It is for you to 
say, however, whether the expression of doubt thus caused dves or does not 
tend to show that the witness was conscientious: for, after all, gentlewen, 
the entry had not refreshed his recollection, as he admits, but rather clouded it 
However, the entry was admitted as independent evidence, and it is before 
you as such. I therefore leave {t to you to say whetber an entry made in 3 
man’s books, at the time, in the manner, and under the circumstances that 
this was made, is or is not more satisfactory than human recollection. I leave 
that to you. The entry was not a memorandum made upon a slip of paper. or 
in a diary, but was carefully made in the witness’ books of account. Eutries 
precede and entries follow it. It is for you to say whether such an entry dves 
or does not carry greater conviction than human memory, whether it was 
likely to have been fabricated, whether there is anything in the surroundings 
to justify the conclusion that, on the 21st of November, 189], it was falsely 
entered for an ulterior purpose. Is there anything to justify such a conclusion? 
I leave that to you to say. It Is there before you as evidence. You have the 
threat testified to by Seagrist. You have the entry. It is for you to say what 
the value of that testimony is on this issue. As far as the entry in the book 
is concerned, I leave it to you to say whether there is any evidence f{n the case. 
assuming it to be absolutely true, which conflicts with what is stamped upoa 
the page of that book. * * * It is for you to say whether the testimony as 
to the declarations made by Seagrist out of court really militates aguinst the 
testimony he gave here. Again, does it militate against the entry in the bovk ” 


At the cluse of the charge, the defendant, among other things, 
said: 

“I also except to each and every part of the instructions as to the question 
of payment of money. * * * I want to except to that part of the charge 
in which you instruct the jury as to the entries in Seagrist’s book, and as to 
how it affected Seazrist;: also, to each and every statement in the charge, 
separately, respecting Seagrist’s testimony on that point. * * © I ai~s 
except to that part of the charge In which you state, in substance, that the 
eutry in Seagrist's book is evidence, and in which you leave it to the jury ty 
say Whether the entry fn Seagrist’s book is not more satisfactory than humana 
recollection, and to each aud every instruction about such entry, and in re 
gard to the entry being evidence for any purpose.” 


We have thus given a very full statement of the facts relating 
to this entry, its offer, and its reception in evidence, the objectious 
made to it, and the instructions by the court to the jury with ref- 
erence thereto. The rule of law was correctly stated by the learned 
trial judge in his decision admitting the entry in evidence. Under 
this rule, we are entirely satisfied it was competent evidence in 
the case as to the date when the money was paid and the person 
to whom it was paid. It cannot be denied that it was material 
to show the date and the particular person to whom the mouey 
was paid. Neither of these facts could be remembered by the wit- 
ness after looking at the entry. The entry was evidence tending 
to show that the date was November 21, 1891, and that the person 
to whom the money was paid was Burns. There seems to be no 
real doubt as to what the entry means, to wit, that the money was 
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paid to the defendant through or by the hand of Burns. The 
prosecution was not precluded, by the doubt expressed by Sea- 
grist as to the meaning of the entry, from having the entry itself 
in the case and before the jury. He was evidently willing to be 
in doubt, for the benefit of the defendant, to aid him in his defense. 
But the prosecution was under no obligation to sympathize with 
him in that regard. Its duty was to prove the defendant’s guilt if 
it could, and it had the legal right to give any competent evidence 
it could on that subject. This entry was strong evidence that the 
Inoney was paid to Burns, and it was received in evidence solely 
for that purpose, and to prove the time when the money was so 
paid. For this purpose it was, as stated by the learned trial judze, 
independent evidence. and was properly received as such. The 
only answer to this position is that the fact as to whom the money 
was paid was immaterial in the case as it was tried. We do not 
so regard it. The witness stated that he paid the money to one 
or the other of these two men. "as it not competent and mate- 
rial to ask him which man it was to whom he paid it? Could an 
- objection to that question to him have been properly made?  Cer- 
tainly not. And if this be true, then the witness, being unable to 
recollect, after examining the entry, which person he paid it to, 
the entry itself was conipetent evidence as tending to prove that 
fact. 

It is said, however, that a conviction could be had, as the case 
stood, only upon the theory of a payment to Burns, because Sea- 
grist having failed to testify that it was paid to the defendant per- 
sonally, being unable to remember that fact, there was no evidence 
upon which a payment directly to him could be found. The prose- 
cution must, therefore, rest the case upon proof of a payment to 
Burns, and to him alone. Thatis true. The defendant had asked 
Seagrist if he remembered that he paid the money to Burns, and 
if he would swear to it; and he replied, “No; he could not swear 
to it, because he did not remember that he did.” In this condition 
of the evidence, it is bevond question that it was material and 
necessary that proof should be given as to the person to whom it 
Was paid, and that Burns was such person. The entry stated this 
fact. Seagrist did not and could not remember this fact after ex- 
amining the entry. The entry itself was, therefore, clearly compe- 
tent, as tending to prove this fact. The prosecution had no other 
way of proving it, in view of the want of memory of Seagrist. It 
was peculiarly a matter of necessity to have this evidence, within 
all the authorities permitting this class of evidence to be given. 

It is said, however, that the entry cunrained other matters which 
were prejudicial to the defendant, that the fact was stated that 
the payment was “for protection,” and that there was a criminal 
agency; Burns receiving the money for the defendant for such pro- 
tection. No such question as this was raised, or in any way sug- 
gested on the trial. It has evidently occurred to the defense since 
the trial was closed. The purpose for which the prosecution of- 
fered the entry was to fix the date and the person to whom the 
money was paid. Tf there had been any suggestion on the part of 
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the defense that portions of the entry were objectionable, the court 
could have provided that only such portions of it as were proper 
should be read or submitted to the jury, and the balance could 
have been withheld from them. Nor was the learned trial justice 
requested in any way to protect the defendant by instructing the 
jurv as to the particular use that should be made of the entry as 
evidence, and that they should regard it for no other purpose. The 
defendant contented himself with an exception to each and every 
thing the trial iudge did say on the subject. What he did say was 
correct. He would undoubtedly have given further instructions if 
the defendant had requested them. He called the attention of the 
jury to the entry as evidence of the fact as to whom the money 
was paid, and to its effect in that regard, suggesting that the entry 
might be stronger evidence than even Seagrist’s positive recollec- 
tion of the fact. We should not now, on appeal, reverse this judg- 
ment, because there were some other facts stated in the entry than 
those sought to be proved, and the charge did not explicitly limit 
the effect to be given to the entry as evidence, when no such ques- 
tion was raised on the trial, and, if raised, could have been obvi- - 
ated in the manner we have suggested. We think no error was 
committed in the reception of this entry in evidence. 

During the examination of Seagrist as a witness, it appeared 
that, while before the grand jury, he had a copy of a portion of 
the entry we have just considered, the part reading: “November 
21, 1891, material paid to McLaughlin, $50.” On the trial, Sea- 
grist said, at first, that he had a copy of the entry in his books, 
without stating what it was; and yet he testified before the grand 
jury that he paid the money to the defendant personally. In or- 
der to avoid the inference that might be drawn that he had a copy 
of the full entry referring to Burns at the time he testified before 
the grand jury, the prosecution asked the defense to concede that 
it was not a full copy of the entry, and that it had in it no reference 
to Burns; that they did not desire any concession as to what it did 
contain, but simply as to what it did not contain. The defense 
refused to make any concessions, and the prosecution then offered 
in evidence the paper itself, for the sole purpose of avoiding any 
inference that Seagrist had a copy of the whole entry when he tes- 
tified, before the grand jury, that he paid the money to the defend- 
ant personally. The court at first received the paper in evidence, 
and a little later struck it out, and instructed the jury to disre 
gard it. There may well be doubt as to whether the first ruling 
of the learned trial judge admitting the paper in evidence was erro- 
neous, under the circumstances. Hut, even if it was, we think the 
error was cured, so that no injury could have resulted to the defend- 
ant from the admission of the paper in evidence, and thereafter strik- 
ing it out. In Lindsay v. People, 67 Barb. 548, affirmed 63 N. Y. 143. 
evidence was received, and afterwards stricken out, and the jury were 
instructed to disregard it. The general term held that the evidence 
was taken out of the case, and the exception with it. The case was 
affirmed by the general term and by the court of appeals, and the 
defendant was executed. Certainly, no injury could have resulted 
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in this case to the defendant, because the full entry, of which this 
was a part, was properly received in evidence, and considered by 
the jury. 

It is claimed that the defendant was improperly convicted, under 
the evidence, of the crime of extortion; that, if guilty of any crime, 
it was the crime of bribery; and that the trial court improperly 
instructed the jury upon this subject. The main evidence as to 
threats was given by Seagrist. He testified that, at the time of 
the talk with Burns, the work of tearing down the building had 
been commenced, the floors had been open, the cornices and roof 
had been taken off, and some material had been taken out of the 
building, and that he understood that the work had been stopped 
for half a day, that Burns had stopped the carrying of any mate- 
rials across the sidewalk, and putting them upon trucks, or piling 
them upon the sidewalk. Connelly had charge of the work for 
Seagrist. The same day, and before Seagrist and Burns had their 
talk, Burns had an interview with Connelly. Connelly had put a 
blockade across the sidewalk of barrels and boards, to Keep people 
off the sidewalk under the cornice, which was being torn off the 
building. Burns told Connelly he could not have these barriers 
up, that he (Connelly) had good cheek to put them up; and he 
(Burns) kicked them down. Burns asked Connelly if he had a per- 
mit. Connelly said he had, and showed it to Burns. Burns said 
it didn’t cover blocking the sidewalk, and asked where his (Con- 
nelly’s) boss was; said his boss ought to be there, and attend to 
it. Burns told Connelly he would have him arrested if he blocked 
the sidewalk, and that he (Burns) would have to see Seagrist. 
Seagrist then went to the building, and had a talk with Burns. 
Burns said that Seagrist should not go ahead with the work until 
he had been down to the captain’s office. Seagrist said he would 
go down; and he went, but did not find the defendant in. The 
next morning he went to the building again, taking the money 
($50) with him, and paid the money that day, and then proceeded 
with the work, and no complaint was made after that by the de- 
fendant or Burns. In the charge to the jury, the learned trial 
judge said: 

“The prosecution has to prove the threat. It Is of minor consequence what 
was actually done. The question is not whether the threat was executed,— 
whether, for instance, the boards that were placed upon the barrels, to pre- 
vent people from being injured as they passed, were actually kicked down 
or not. Of course, such acts might aggravate the threat, and prove that it 
was seriously intended; but what the law requires is the threat itself, not, 
necessarily, the execution of it. And that view of the matter renders the 
testimony of Connelly really somewhat unimportant against the main question 
as to whether there was a threat. He testified that certain acts were done. 
The main question is, was there a threat to do an unlawful injury to Sea- 
grist’'s property? As to that, Mr. Seagrist gives evidence in this language, 
apeaking of the interview he had with Burns (I am speaking now entirely of 
the threat charged in the indictment): ‘He [Burns) said I must come down 
and see the captain, and not go ahead with the work until I had. Q. What 
did he say about not going ahead? A. That I should not go ahead with the 
work. Q. Until what? <A. Until I had been down to the captain's office,’ 


Nothing there, gentlemen, about corporation ordinances. If that testimony is 
true, the threat was that Seagrist should not do any work at all until he bad 
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seen the captain. Now, ff you believe that testimony, it is a sufficient threat, 
in law. of injury to property. To threaten a man that he will not be per- 
mitted to pursue his lawful avocation at all upless he goes somewhere where 
he is not bound to go, or does something which be is not bound to do, is a 
‘threat of unlawful injury to property. It is immaterial whether the threat 
was executed. If the threat was made, and the money was paid under the ap- 
prehension that, if it was not paid, the threat would be carried out, the offense 
is complete. The only fear which the law requires is fear that, unless the 
party attacked submits to the demand of the person attacking him, bis busi- 
ness Will be injured. A threat to injure his business constitutes the threat 
contemplated by the law. The fear resulting therefrom is not bodily fear. 
It is an apprehension of injury to property rights. And the stoppage of a 
Inman's business {is an injury to property and property rights. * * * You 
have the threat testified to by Seagrist. * * * Now, is there any contradic- 
tion of this testimony, so far as the threats are concerned? There is none; 
none whatever.” 


The defendant excepted to these portions of the charge generally, 
and requested the court to charge that the tearing down of the 
building in question was not lawful without a permit in writing 
from the department of public works, and that there was no com- 
petent evidence in the case that Seagrist had any such permit as 
to this building. The court so charged, adding: “It is immaterial. 
though.” The defendant then excepted generally, without speci- 
fying that his exception was to the latter remark by the learned 
trial judge. The court had already charged the jury that, if there 
was only a threat to enforce the laws and ordinances, in case he 
violated any of them while taking down the building, or if the fear 
of Seagrist was that the defendant would enforce such laws and 
ordinances, the defendant could not be convicted; that the enforce 
ment of such laws and ordinances against Seagrist could not be 
an unlawful injury to his property, though it interfered with his 
work; that the receipt of the monev by defendant as a considera- 
tion for not enforcing such laws and ordinances could not justify 
the conviction of the defendant for extortion; and if what the 
defendant did was as captain of the police, and under pretense or 
color .of official authority, he could not be convicted. It is true 
that a threat by the defendant to do a lawful act as captain of the 
police force, unless money was paid to him, would not constitute 
extortion. The failure to perform a legal duty, in consideration 
of the receipt of money, would be bribery. Under the ordinances 
of the city of New York, it was the duty of the defendant, as cap- 
tain of police, and of the men under him, to keep Seagrist and his 
men from obstructing the sidewalks or streets, unless he had a writ- 
ten permit from the proper department to do so. It did not ap- 
pear in the case that Seagrist had no such written permit, or that. 
in tearing down the building, he was, as matter of fact, engaged 
in any unlawful business. There was no proof that Burns required 
hin to discontinue tearing down the building for any such reason. 
The case was submitted to the jury upon the question of the threat. 
as testified to by Seagrist, that he must not proceed with the work 
at all until he had seen the captain; and it,appears that, when he 
had seen the captain, he was permitted to proceed, and finish the 
work without further interference from Burns or the defendant, 
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though his workmen were engaged in such work for something like 
16 days. The court, in substance, charged the jury that, if the 
threat was made as Seagrist testified to, it was a sutlicient threat 
under the statute as to extortion. If such threat was not made, 
no conviction of the defendant could be had at all. In Burng’ 
statement, there was no suggestion as to Seagrist’s work being un- 
lawful, as to the absence of anv permit, or as to the performance 
of their duty as policemen by himself and the defendant in pre- 
venting the obstruction of the street or sidewalk. The broad, un- 
equivocal statement was made that the whole work must stop, not 
until he had secured a permit, but until he had done what he was 
under no obligation to do,—gone down and seen the captain. The 
import of this language, certainly, in view of Seagrist’s former ex- 
periences and transactions with Burns and the defendant, was very 
clear, and very easily understood. Seagrist well knew what it 
meant. He obeyed the directions, and that ended all his troubles. 
He was permitted, without molestation, to proceed with and finish 
his work. It seems to us, under the charge of the learned judge, 
the crime was clearly extortion, and not bribery, and that there 
was no error committed by the court in submitting this issue as 
to the alleged threat to the jury. 

Very many other exceptions appear in the récord, which is quite 
veluminous, and which we have examined and considered, but 
which we do not deem it necessary to refer to in detail here. They 
are not of sufficient merit to require a reversal of the judgment. 
It seems to us that the defendant was proven, bevond any reason- 
able doubt, to have been guilty of the crime of extortion charged in 
the indictment, and that the judgment should be affirmed. AJ con- 
cur, 


MAYER vy. BRUNS. 
(City Court of New York, General Term. January 28, 1896.) 


DEATH OF DEFENDANT—SURSTITUTING ADMINISTRATOR. 

Code Civ. Proc. § 757, providing that, in case of death of a sole de- 
fendant, if the cause of action survives or continues, the court must, on 
motion, allow the action ta be continued against his representative, does 
not require the court to allow substitution of defendant's administrator 
Where the complaint shows, on its face, that the action was not begun 
Within the statutory period, and the answer pleads the statute. 


Appeal from special term. 

Action by Alexander J. Mayer against Philip C. Bruns. On the 
death of defendant, plaintiff moved that Edwin G. Bruns, his ad- 
Ministrator, be substituted as defendant, and that the action be 
continued against him, claiming that it was obligatory on the 
court to grant the motion, under Code Civ. Proc. § 157, providing 
that, “in case of the death of a sole plaintiff or a sole defendant, 
if the cause of action survives or continues, the court must, upon 
& motion, allow or compel the action to be continued by or against 
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his representative or successor in interest.” From an order deny- 
ing the motion, plaintiff appeals. A flirmed. 

The following opinion was rendered at special term by Mr. Jus- 
tice CONLAN: 

“The complaint shows on [ts face that the action was not commenced within 


six years, and the answer pleads the statute of limitations. I see no reason 
for bringing in the administrator. Motion denied.” 


Argued before FITZSIMONS, McCARTHY, and BOTTY, JJ. 


G. Waterbury, for appellant. 
Donald McLean, for respondent. 


FITZSIMONS, J. The order appealed from must be affirmed, 
with costs, for the reason stated in the opinion of the special term 
justice. Besides, it is undisputed that the motion was not made 
by the plaintiff's attorney of record. All concur. 


RANSOM v. WHEELWRIGHT et al. 
(City Court of New York, General Term. March 16, 1896.) 


APPEAL—REVIEW—CONFLICTING EVIDENCE. 
A verdict on conflicting evidence will not be disturbed. 


Appeal from trial term. 

Action by Jonathan H. Ransom against John W. Wheelwright 
and another for commissions. From a judgment for plaintitf, de 
fendants appeal. Affirmed. 

Argued before FITZSIMONS, CONLAN, and O’DWYER, JJ. 


Wilson & Wallace, for appellants. 
Abram Kling, for respondent. 


FITZSIMONS, J. The jury evidently believed that the contract 
which expired April 28, 1891, was renewed in accordance with the 
terms expressed in defendants’ letter to plaintiff, dated April 11, 
1891, except that it expired only after 60 days’ notice to terminate 
the same had been given by either plaintiff or defendants. Ther 
also believed that he was the person who procured Drabble Bros. 
to purchase goods from the defendants to the extent of $60,000. 
which entitled him to the verdict rendered. There is ample tes- 
timony to sustain these beliefs of the jury, and, besides, we think 
the record shows that the plaintiff was equitably entitled to the 
commission on the sales made by defendants to said firm of Drab- 
ble Bros., because they never were customers of defendants’ firm 
until after their orders were solicited by the plaintiff. 

We find no error in the printed record, and the judgment is af- 
firmed, with costs. All concur. 


roll a 
| term rt 


rit eee 


me LM, 


) ful 


City Ct.] TROY CARRIAGE WORKS v. MUXLOW. 1023 


RIKER v. CURTIS. 
(City Court of New York, General Term. March 16, 1896.) 


APPEAL—REVIEW—CONFLICTING EVIDENCE. 
A verdict on conflicting evidence will not be disturbed. 


Appeal from trial term. 

Action by Fillmore Riker against James L. Curtis. From a 
judgment on a verdict for plaintiff, and an order denying a new 
trial, defendant appeals. Affirmed. 

Argued before FITZSIMONS, CONLAN, and O’DWYER, JJ. 


E. A. S. Man, for appellant. 
Edgar A. Turrell, for respondent. 


O’DWYER, J. The action is brought to recover the amount of 
two alleged loans to the defendant, and the claim is resisted upon 
the ground that the moneys in question were not received by the 


- defendant as a loan, but in payment for the sale of a certain claim; 


and, further, that, if the transaction was a loan, then the claim is 
barred by the statute of limitations. The evidence was conflicting, 
and the learned court, in a charge as favorable to the defendant as 
he could ask, submitted both questions to the jury for determina- 
tion. There is evidence to sustain their verdict for the plaintiff, 
and, in our opinion, the evidence is preponderatingly in favor of the 
finding of the jury. 

There are no exceptions that require discussion, and the judg- 
ment and order appealed from should be affirmed, with costs. All 
concur, 


TROY CARRIAGE WORKS v. MUXLOW., 
(City Court of New York, General Term. January 28, 1896.) 


REPLEVIN—DEFENDANT'S BOoND—J USTIFICATION—ADJOURNMENT. 

Code Civ. Proce. §} 580, 1705, providing that examination of sureties, on 
bonds in replevin, for purpose of justitication, may be adjourned, but 
such adjournment must always be to the next judicial day, unless by 
consent of the parties, does not prevent a longer adjournment, where it 
is not for continuance of examination of any Surety which has been 
commenced, but to enable a party to procure the attendanee of his sure- 
ties, or substitute new sureties and have them present for examination. 


Appeal from special term. 

Replevin by the Troy Carriage Works against Herbert H. Mux- 
low. From an order denying plaintiff's motion for an order di- 
recting the sheriff to deliver to plaintiff the chattel replevied, be- 
cause defendant’s sureties on his bond, given under Code Civ. Proc. 
§ 1704, to reclaim the chattel, had not justified as required by 
law, plaintiff appeals. Aflirmed. 


On October 29, 1895, after examination of one of defendant's sureties, 
further examination was adjourned, by consent of parties, to November 7, 
1895, at 10 a. m. On November 7, 1895, defendant’s attorney gave notice of 
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his engagement in court, and asked that the matter be held till 11 a. m. 
Whereupon the court made the following order: “Defendant granted until 
November 9th, 10 a. m., to give new bond, and to have sureties present fer 
justification.” Whereupon plaintiff made his motion that the sheriff be di- 
rected to deliver to him the replevied article, claiming that the court was with- 
out authority to make the order of November 7th, and that the adjournment 
could not be made to a later date than November Sth, the next judicial diay: 
it being provided by Code Civ. Proc. § 1705, that “the provisions regulating 
the justitication of bail contained in article third of title first of chapter sev- 
enth of this act, govern, except as otherwise expressly prescribed in this ar- 
ticle, with respect to the notice of justification of the sureties, the officer he- 
fore whom they must justify, the substitution of new sureties or a new unider- 
taking, the examination and qualifications of the sureties, and the allowance 
of the undertaking”; and it being provided by Code Civ. Proc. § 580, that “for 
the purpose of justification, each of the bail must attend before the judze, at 
the time and place mentioned in the notice, and be examined on oath, on the 
part of the plaintiff, touching his sufficiency, in such manner as the judge. 
in his discretion, thinks proper. The judge may. in his discretion, adjourn 
the examination from day to day, until it is completed; but such an adjourn- 
ment must always be to the next judicial day, unless by consent of the par- 
ties.” 

The following opinion was rendered at special term by Mr. Jus- 
tice BOTTY: 

“The proceedings were adjourned, not for the continuance of the examina- 
tion of any surety which had been commenced, but to enable the defendant 
to procure the attendance of his sureties, or substitute new sureties and haute 
them present for examination. Motion is therefore denied, but the new sure 


ties must attend for justification on two days’ notice after service of notice 
of demand for such justification by plaintiff’s attorney.” 


Argued before FITZSIMONS and CONLAN, JJ. 


Thomson & Allen (James J. Allen, of counsel), for appellant. 
W. H. Newman, for respondent. 


PER CURIAM. The order appealed from is affirmed, with costs, 
upon the opinion of the special term justice who made said order. 
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In re TOUSEY. 
(Supreme Court, Appellate Division, First Department. March 20, 1896.) 


1, DEATH OF ASSIGNEE FOR CREDITORS—APPOINTMENT OF SUCCESSOR. 


An assignee for the benefit of creditors is a trustee of an express trust 
in personalty, within Laws 1882, c. 185, providing that, on the death of 
such trustee, “the estate shall not pass to his personal representatives, 


but shall vest in the supreme court, who may appoint a proper person to 
execute the trust.’’ 


2, SAME— ACCOUNTING. 

An order appointing a substituted assignee (Laws 1882, ¢c. 185), on the 
death of an assignee for the benefit of creditors who had managed the 
estate for nearly 11 years without accounting. should require an account- 
ing. 


Appeal from special term, New York county. 

Application by Frank Tousey for an order appointing a substi. 
tuted assignee for the benefit of his creditors in the place of Still- 
man R. Walker, deceased. From an order appointing George R. 
Vernon as substituted assignee, William H. Hubbard, executor of 
Walker’s estate, appeals. Modified. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


W. J. Foster, for appellant. 
John R. Farrar, for respondent. 


RUMSEY, J. It appears, from the papers in this case, that in 
March, 1885, the petitioner, Frank Tousey, executed an assignment 
for the benefit of his creditors to one Stillman R. Walker, who ac- 
cepted the trust and entered upon its execution. The assignee died 
in December, 18935, leaving a last will and testament, whereby he 
appointed one William H. Hubbard as sole executor. The peti- 
tioner, who was the assignor, upon an affidavit showing this and 
other facts, obtained an order to show cause why a substituted 
assignee should not be appointed in the place of Stillman R. Walker, 
deceased. Upon the hearing of this motion a new assignee was ap- 
Poe and from the order making that appointment this appeal is 
aken. 

There can be no question of the power of the court to make this 
order. Before the Revised Statutes, upon the death of any trustee 
of an express trust, the trust estate, if it was real estate, descended 
to his heir, and, if it was personal property, passed to his personal 
representative, who took it under the trust, and was bound to carry 
the trust into effect. In that case, the new trustee was not ap- 
pointed by the court, but he took the property because his ances- 
tor or testator had been the owner of it, and it came to the heir 
or executor like any other property which had belonged to the 
ancestor. De Peyster v. Ferrers, 11 Paige, 18; Dias v. Brunel], 
24 Wend. 9, 13; Perry, Trusts, § 344. Under the Revised Statutes 
this rule was altered, so far as regarded the trusts of real estate, 
and it was provided that, on the death of the trustee of an express 
trust, the trust estate should not descend to the heir nor pass 
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to his personal representatives, but should vest in the court of chan- 
cery, whose duty it was to appoint some person to execute the 
trust under its direction. 1 Rev. St. p. 730, § 68. This section 
of the statute was in that portion of the Revised Statutes which 
treated of uses and trusts and which had prescribed the pur- 
poses for which express trusts of real estate might be created. It 
therefore applied, by its terms, only to trusts of real estate; and 
such has been the generally received notion with regard to it. al- 
though, in the case of Hawley v. Ross, 7 Paige, 103, it was suggested 
by the chancellor that the statute applied to express trusts of per- 
sonal property as well as those of real estate. But-that suyyes- 
tion does not seem to have been adopted in practice, and, down to 
the vear 1882, it had been generally understood that, upon the 
death of the trustee of an express trust of personal property, the 
trust estate vested in his personal representatives, who were bound 
to execute the trust precisely as had been the case before the pas- 
sage of the Revised Statutes. Such was the case in Boone v. Bank, 
81 N. Y. 83, where the trustee died before 1882, and the personal 
representative was held to be the proper person to execute the 
trust. 

Whatever may have been the proper interpretation of this sec- 
tion of the Revised Statutes, there is no doubt that chapter 185 of 
the Laws of 1882 altered the common-law rule with regard to ex- 
press trusts of personal property, and put them upon the same 
footing as express trusts of real estate had been put bv section 
68 of the Revised Statutes above cited. The law of 1882 was enti- 
tled “An act in relation to trustees of personal estates,” and it 
provides that, upon the death of a trustee of an express trust of a 
personal estate, the estate shall not pass to his personal represent- 
atives, but shall vest in the supreme court, who may appoint a 
proper person to execute the trust. Under this section there can 
be no doubt that all express trusts of personal estate now vest in 
the supreme court upon the death of the trustee, and that thev are 
to be executed by some person to be appointed by the court for that 
purpose. Delaney v. McCormack, 88 N. Y. 182. It is not partie- 
ularly important whether the person so appointed is called a trus 
tee or assignee, or by any other name. It is his duty to execute 
the trust under the direction of the court, and for that purpose he 
is vested with all the rights and powers which any other trustee 
would have, except so far as he receives special directions from 
the court with regard to this particular case. There is no question 
that an assignee for the benefit of creditors is a trustee of an ex- 
press trust, and the case, therefore, is strictly within the terms. 
as well as within the meaning, of chapter 185 of the Laws of 18s2 
above cited. and upon his death the trust estate does not pass to 
his personal representative, but, under the provisions of that law, 
is to be administered by the supreme court, by some person ap- 
pointed for the purpose. So far as the Case of Magnus (Com. PL 
v2 N. Y¥. Supp. 70, holds to the contrary, it is not a correct e¢x- 
position of the law. Indeed, what was said on that subject by the 
court in that case was not necessary to the decision of the ease, 
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which had been decided upon other grounds, upon which alone the 
case can be supported. 

Section 10 of the assignment act (chapter 466 of the Laws of 
1877), provides as follows: 

“In case an assignee shall die during the pendency of any proceeding under 
this act, or at any time subsequent to the filing of any bond required herein, 
his personal representative or successor in oftice, or both, may be brought in 
and substituted on such proceedings on such notice (of not less than eight 
days) as the county judge may direct to be given; and any decree made 
thereafter shall bind the parties thus substituted, us well as the property of 
such deceased assignee: Provided, however, that if such assiguee die subse- 
quent to the filing of his bond, and before any proceedings may have been had 
thereunder, then the surety on such bond may apply to the county judge for 
an accounting, Who may on such terms a8 to him seem just and proper ap- 
point avother assignee and release such surety.” 


By Law’ 1885, c. 380, the power given to the county judge by this 
act is also conferred upon the supreme court. This section is the 
only section in the act which provides for the appointment of a 
new assignee, and it will be noticed that it gives the power to the 
court to make such an appointment only in one case, and that is 
when the assignee has died after the filing of the bond and before 
any proceedings have been had under it. It was pursuant to the 
provisions of this portion of this section that the appointment was 
made by the court in Re Magnus, supra. The court in that case 
held that the power was given to the court of common pleas, which 
had the power of the county courts in this county, to appoint a new 
assignee, although the application was made by the surety. What- 
ever may have been the correctness of that decision in that regard, 
and we are not at all disposed to question it, the law does not take 
away the power of the supreme court to execute the trust under the 
law of 1882, and to appoint the person for that purpose, where no 
application is made by the surety; and, under that power, the ap- 
pointment in this case was well made. 

It is objected that the personal representative should be ap- 
pointed, but it is quite clear that his selection is not by any means 
obligatory upon the court. If the legislature had intended such to 
be the case, there would have been no necessity of passing anv law 
upon the subject; for, at common, law, he was vested with the 
duties of the trustee without any action whatever on the part of 
the court. The very fact that the legislature provided that he 
should not be vested with such duties, but that the trust should 

vest in the court, constitutes the best possible proof that the court 
is at liberty to select somebody else than the personal representa- 
tive to execute the trust. The selection of a proper person to act 
in such cases, in the nature of things, is very largely with the court 
to which the application is made; and the exercise of that discre- 
tion, under ordinary circumstances, cannot properly be interfered 
with. It is not charged that the person who is selected in this case 
is not a proper person to execute this trust, and we see no rea- 
son to interfere with the act of the court in making the appoint- 
ment. But we think that the order shonld have made some pro- 
vision for the taking of an account, This trust had been carried 
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on by Stillman R. Walker during nearly 11 vears. <A large amount 
of assets had undoubtedly come into his possession, and it is plain, 
from the papers in the case, that a considerable amount of money 
had passed through his hands as assignee. His proceedings in re- 
gard to the trust should certainly be accounted for, and the property 
which was in his possession as assignee, and which, in the nature 
of things, would be held by his personal representative until a new 
assignee was appointed, should be turned over to the new assignee. 
This should be done, not only that the new assignee may have pos- 
session of the assets of the estate, but that the surety of the old 
assignee should be discharged, as he has a right to be, upon the 
termination of the trust as to Walker. The order, therefore, should 
have provided for an accounting by the executor of Walker of the 
affairs of the assignment, and should have required him to turn 
over to the new assignee the property of the estate, amd for the 
discharge of the surety when that was done. 

The order of the special term must be modified by directing that 
the executor of Stillman R. Walker shall account, before a referee, 
to be appointed by the court, with regard to the property and affairs 
of the assignment, and shall turn over the assets of the assigned 
estate to the new assignee under the direction of the referee, and. 
when that has been done, the surety of Stillman R. Walker shall 
be discharged from further liability; and, as modified, the order 
should be affirmed, without costs to either party in this court. All 
concur, 


SECOND NAT. BANK OF CITY OF NEW YORK v. CURTISS et al. 
(Supreme Court, Appellate Division, First Department. March 20, 1806.) 


1, FRauD—Wuart ConstTITUTES. 

One who signs as a witness a purported, but in fact forged, assignment 
in blank of a certificate of stock, knowing that the assignment is to be 
used by one not the assignor in obtaining a loan, and that the lender will 
rely on his signature as a witness, is guilty of such fraud as will render 
him liable to the lender for the amount loaned. 

2 CORPORATIONS—ACTS OF OFFICERS—WHEN BINDING ON COMPANY. 

Defendant's testator, while treasurer of a corporation, signed as a wit- 
ness a purported, but in fact forged, assignment in blank of steck of tie 
corporation, at request of the company’s transfer agent. Testator knew 
at the time that such agent intended to use it in procuring a lean from 
plaintiff. Held, that the fact that such testator and agent were oficiuls 
and agents of the company did not make their acts binding on the com- 
pany, so as to render the act of such executor harmless as to the lender. 


Appeal from judgment on report of referee. 

Action by the Second National Bank of the City of New York 
against Benjamin D. F. Curtiss and another, as executors of the 
estate of Charles Curtiss, deceased, to recover damages for false 
representations made by deceased by signing as a witness an assien- 
ment to plaintiff of stock in a street-railroad company. From a 
judement entered on the report of a referee in favor of plaintitf, de 
fendants appeal. Affirmed. 


The action was brought to recover damages for false representations made 
by the defendants’ testator, by his signing as a witness an assignment to the 
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plaintiff of stock in a street-railroad company. The transaction complained of 
occurred April 27, 1887. The plaintiff was a national bank, doing business 
in New York City. The Forty-Second Street & Grand Street Railroad Com- 
pany was a corporation operating a street railroad in the city. It had been 
in existence since 1863. and its stock was selling at $210. It was well known 
to the plaintiff, with whom it kept a bank account. The defendants’ testator 
was president of the railroad company, and one Allen was its treasurer and 
transfer agent. The certificate of stock which purported to have been as- 
signed bore date May 1, 1872. At that time one Green was president of the 
railroad company, and the defendants’ testator was its treasurer, and Allen 
was its transfer agent. From 1868 until 1887, Allen kept the stock transfer 
hook, stock ledger, dividend book, and stock certificate book; and these books, 
With the seal of the company, were kept in his desk. While Green was 
president of the company, in expectation of going ubroad temporarily, he 
signed a number of blank certificates of stock to be used while he was away 
when transfers of stocks were necessary to be made, and left them in the pos- 
session of Allen, who still had some of them in 1887. May 1, 1872, one West- 
fall, of Illinois, became the owner of 50 shares of the stock of the railroad 
company; anda certificate therefor was issued to him at that time, which he 
continued to hold on the 27th day of April, 1887, and long thereafter, and 
Which he assigned to no one. Allen knew the contents of such certificate, 
from having issued it himself, and having the books relating to the stock 
certificates in his possession. Shortly before April 27, ISS7T,. Allen, desiring 
to procure a loan from the plaintiff, took one of the blank certificates which 
had been signed by Green as president, and filled it out to correspond with 
Westfall's real certificate for 50 shares, including the number and date. He 
put the company’s seal upon it, and wrote bis own signature to it, as transfer 
agent, and also wrote the name of defendants’ testator thereto, as treasurer, 
The certificate was then a duplicate of the real certificate, except that the 
name of defendants’ testator was written by Allen, instead of by the testater 
himself. Allen then wrote Westfall’s name as a signature to the blank as- 
signment printed on the back of the certificate. He applied to the plaintitt 
for a loan of $7,500 on his note, to be secured by this 50 shares of stock. He 
did not have the certificate with him when he made the application, and he 
was then told by the plaintiff's cashier that he must have the assignment 
on the back of the certificate witnessed by some person Whose signature was 
known to the plaintiff. Allen procured one Murray and the defendants’ 
testator to sign the assignment as witnesses to the same, suying that he was 
going to use the stock for the purpose of a loan. The two witnesses signed 
at the same time. Allen then took the certitieate to the plaintiff. The cashier 
looked at the’ signature of the defendants’ testator, recognized the handwrit- 
ing, whieh he was well acquainted with, and said that would do; and he 
made the loan to Allen relying on the signature of defendants’ testator as 
such witness. He knew nothing of Westfall or his signature. The note was 
the ordinary stock note, payable on demand, Green, formerly president, died 
in ISST, and defendants’ testator in 1888. Many irregularities on the part 
of Allen in respect to the certificates of stock of the company came to light 
in 1889, and he was indicted, convicted, and sent to state’s prison. Nothing 
was paid upon this note. The plaintiff demanded a transfer of the 50 shares 
of stock upon the company’s books, but it was refused, the real nature of 
the transaction having become known; and subsequently this action was be- 
gun. The signature of Westfall to the assignment made by Allen was not an 
imitation of Westfall’s handwriting. The defendants’ testator was more or 
less acquainted with Westfall's handwriting. The complaint alleged that the 
attestation of defendants’ testator to the signature of Westfall to the assign- 
thent on the back of the certificate was wrongful and fraudulent, and was 
made by the defendants’ testator with the intent or knowledge that it should 
or would be relied or acted upon by the holder or assignee of the certificate, 
And the referee, in bis decisiop, found that the defendants’ testator did state 
and represent to the plaintiff that Westtall bad executed the assignment in 
the presence of the defendants’ testator; that this representation and state- 
ment was false, and was known by him at tie time to be false, and was made 
by him fraudulently, and with the intent to deceive the plaintiff; that the 
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plaintiff relied upon the statement and representation in making the lean, 
and it would not have been made if plaintiff had not believed the statenient 
and representation to be true; and that the plaintiff bad suffered damare 
thereby in the amount of the loan and interest, and directed judgment for 
the plaintiff accordingly. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


John A. Taylor, for appellants. 
William Allen Butler and John Notman, for respondent. 


WILLIAMS, J. The action was based upon the allegation of 
fraud, and the decision found that there was freud. The only repre- 
sentation made by the defendants’ testator was by means of the act 
of subscribing his name as a witness to the assignment of the stock. 
That act was a statement and representation by the testator, in elfect, 
that the signature to the assignment was made by Westfall in the 
testator’s presence, or was acknowledged by Westfall in testator’s 
presence to be his (Westfall’s) signature, and that the testator there- 
upon, at Westfall’s request, wrote his name as witness thereto. Such 
was fairly the meaning of the act in law, and as generally understood 
in the business community. Greenl. Ev. (14th Ed.) 569, o6%a. It 
does not seem to us that it could be fairly said that this act implied 
merely that the testator believed or was of the opinion that the sig- 
nature of Westfall was his genuine handwriting. Reyarding this 
act as a statement and representation of the facts we have referred 
to, there can be no doubt but that the conclusion of fraud, so far as it 
was essential to support the judgment, necessarily followed. The 
testator stated and represented as facts what he knew to be ubtrue. 
Westfall did not sign the assignment in the presence of the testator, 
nor did he acknowledge the signature to be his; and the testator did 
not thereupon become the witness thereto, at the request of Westfall. 
The testator was informed and knew at the time he signed his nawe 
asa witness to the assignment that the stock was to be used by Alleu 
to secure a loan of money, and he understood, therefore, that his sig- 
nature as a witness would be relied upon by the party making the 
loan as establishing the actual execution of the assignment. Never- 
theless, instead of stating the facts truly as they occurred. which 
would have avoided any injury to the plaintiff, he wholly misrepre- 
sented the facts, and thereby brought about the injury and damage 
complained of in this case. 

The only question is whether there was sufficient evidence of an 
intent to defraud to support the finding of the referee and the judyz- 
ment entered thereupon. It clearly appears that the defendants’ 
testator made the representations as of his own knowledge, for the 
purpose of inducing the loan; that is, with knowledge that ther 
were to be made use of to secure the Joan, and that they would be 
relied upon by the person making the loan. The purpose of the 
testator in thus asserting his own personal knowledge must hive 
been to induce a belief of the facts represented, and the inference of 
fraud therefore necessarily resulted. This principle of law has been 
frequently asserted, and is supported by abundant authority. 
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Andrews, C. J., in Kountz v. Kennedy, 147 N. Y. 124, 41 N. E. 414, 
said: 

“It has been held that one who falsely asserts a material fact, susceptible 
of accurate Kuowledge, to be true of his own Knowledge, and thereby induces 
another to act upon the fact represented, to his prejudice, conmmits a fraud, 
which will sustain an action for deceit. This is not an exception to, but an 
application of, the principle that actual fraud must be shown to sustain such 
an action.” 

We are of the opinion that fraud was properly found by the referee, 
so far as necessary to enable the plaintiff to maintain the action. 

It is said that no damage resulted from this act of the defendants’ 
testator, because the plaintiff could have enforced against the railroad 
company its title to the stock; that Allen and the testator were the 
officials and agents for the railroad company, and acted within the 
scope of their authority as such in the assignment of the stock to the 
plaintiff. In Fifth Ave. Bank of New York v. Forty-Second St. & 
G &t. Ferry R. Co., 1387 N. Y. 281, 88 N. EL 378, the act complained 
of was the issue of the stock itself, and that was clearly within the 
course of employment of the officers of the company. Here, however, 
the act which caused the damage was not the original issue of the 
stock of the company, but was the illegal assignment of stock already 
issued and held by a stockholder; and this act was not within the 
scope of the employment of such officers, and was not done as such 
officers, and was not binding upon the company itself. The damage 
here resulted solely from the act of the testator himself. The acts of 
Allen would not have produced the result,—the procuring of the loan 
from the plaintiff. If the assignment had been really executed by 
Westfall, it would have carried good title to the 50 shares of stock to 
the plaintiff, irrespective of the question whether the certificate itself 
was the one actually issued by the railroad company or not. If the 
whole certificate had been merely a copy, and not the original at all, 
still, the 50 shares of stock being really owned by Westfall, his execu- 
tion and delivery of the assignment on the back of it would have ope- 
rated to give plaintiif good title to the stock described therein, the 
same as though the assignment had been written upon the back of the 
original certificate. The language of the assignment, in effect, was: 

“For value received, I hereby sell, assign, and transfer to plaintiff the shares 


of the within-mentioned stock, and hereby authorize the plaintiff, as attorney, 
to make the necessary transfer on the books of the company,” 


It was only necessary to refer to the body of the certificate itself 
for the purpose of identifying the stock intended to be assigned, and 
this would be made to appear as well by a copy as by the original 
certificate, the copy reading precisely the same as the original. The 
dainage, therefore, resulted solely from the invalidity of the-assign. 
ment, and plaintiff was injured by relying upon the act, statement, 
and representation that, to testator’s personal knowledge, the assign. 
ment was executed by Westfall himself. 

We conclude that the decision of the referee was correct, and that 
the judgment should be affirmed, with costs. All concur. 
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ALLEN v. ARKENBURGH et al. 
(Supreme Court, Appellate Division, First Department. March 13, 1896.) 


1, ORAL TRusT UPON REALTY—PURCHASE BY TENANT IN COMMON. 

An oral promise by a tenant in common to buy in the land at partition 
sale and hold the same for the joint beuefit of himself and his cotenants. 
who are his nephews and nieces, until it can be sold to greater advantage, 
the promisees agreeing not to bid at the partition sale, impresses on the 
land so purchased a trust which equity will enforce. 


2. SAME—RIGHTS OF COTENANT. 

Where a tenant in common buys in the land at partition sale on an oral 
agreement to hold the same for the joint benefit of all the parties inter- 
ested, a recognition of the trust by the promisor’s executors, and a sale 
by them in accordance therewith, entitles the promisees to share in the 
proceeds of the sale. 


Appeal from special term, New York county. 

Action by Jeanette A. Allen against Eliza J. Arkenburgh, indi- 
vidually and as executrix under the will of Robert H. Arkenburgh, 
deceased, impleaded with Oliver M. Arkenburgh, individually and as 
executor under said will, to enforce specific nerformance of a con- 
tract relating to land. From a judgment for plaintiff, defendant 
Eliza J. Arkenburgh appeals. Affirmed. 


The defendants are the executor and executrix of Robert H. Arkenburgh, 
deceused. In November, 1878, the decedent, the plaintiff, Jeanette A. Allen, 
Robert H. Kinsey, Thomas J. Kinsey, and Elizabeth J. Adams each owned 
un undivided one-fifth interest ip certain property in the city of Rabwary. 
N. J.. as tenants in common. The decedent was the uncle of the plainiz 
and the other parties named. Thereafter a suit was begun in the court of 
chancery of New Jersey to partition the property, and in July, 1885. a de 
cree Was entered directing a sale of the premises. Elizabeth J. Adains diel 
prior to this decree, and her interest descended to Robert H. A. Adaus, au 
infant, Who was represented by Mr. Arkenburgh’s son, the present defendant 
executor, as guardian. At this time circumstances were such that a sale 
would have been at a great gacrifice, and the decedent made a certain verbal 
agreement respecting the premises which is the basis of the present suit. The 
facts are all undisputed. But two witnesses were called at the trial, both 
In favor of the plaintiff. Vhey were the defendant Oliver M. Arkenburgh, 
and Joseph W. Allen, the plaintiff's husband. Mr. Arkenburgh testitied: “I 
know the premises described in the complaint, and had a conversation with 
niy father about them the latter part of January, 1889, at his otlice, No. 7s 
Broad street, this city, at which the plaintiff's husband, Joseph W. Allen, and 
Robert H. Kinsey were also present. He said that, if the Kinseys would not 
bid on the property that was put up by the master at the sale that was 
about to take place, he would buy it in, and would pay all the assessments 
vund taxes on It, and that he should ask simply to have his money refunded, 
With interest, and his one-tifth which he owned in it. The balance be would 
give to the porties in interest. Mr. Kinsey said he was satistied to put bitm- 
self in the hnuuds of his uncle, and I, representing my nephew, Adains, was 
perfectly willing to do the same. Mr. Allen represented the plaintiff, and sid 
he thought the plaintiff would be satisfied. My father and 1 went to Rahway, 
February 2, 1889, and had a meeting at Mr. Allen’s house, where be, lr. 
Arkenburgh, the plaintiff, Mr. Allen, my nephew, Adams, and mnyvself were 
present. This was about two hours before the sale. At this meeting my 
father said that he would buy the property and do all he could to reduce the 
assessments on it. dividing any surplus after he was reimbursed. and after 
the interest was taken out, among his pephews and nieces,—to the plainutf 
one-fifth, Thomas. J. Ninsey one-fifth, Robert H. Kiusey one-fifth, and Roalbert 
H. A. Adams one-fifth, My father and I attended the sale by the master. 
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The premises were sold, and I bid them in for my father. The title was 
taken in his name. There were present at the sale all the Kinseys, including 
the plaintiff, and a Mr. Vail, a gentleman named Woodruff, and quite a 
number that [ did not know at all. There was no bid for the property other 
than mine. I paid the master in chancery $150." Mr. Allen testified: “I 
was present at the conversation with Robert H. Arkenburgh. now deceased, 
at my house, there, February 2, 1880. He stated that he came there to buy a 
piece of property advertised for sale, and it was a point to look out for the 
interest of his sister’s heirs, his sister's children. He spoke of their several 
interests. Q. Did he request the other persons in interest not to bid at the 
kale? A. Yes. Q. Did you go to the sale? A. I did. Q. Did anybody bid 
there except Mr. Arkenburgh? <A. No, sir.” The property thus obtained was 
held by Mr. Arkenburgh until his death, which occurred on the 2Uth day of 
September, 1890. Thereafter his will was admitted to probate, and letters 
were duly issued to the defendants. Since then the defendants fully recog- 
nized the agreement. On this head the executor testified as follows: “I told 
Mr. Allen that I proposed to carry out my father’s agreement to the letter. 
By ‘agreement,’ I referred to what I have testitied to above. 1 had a conver- 
sation with the Kinseys to the same effect. Afterwards, when I found a 
customer for the property, I saw all the Kinseys, and got their consent to 
the sale of it. I also had a conversation with my codefendant [the executrix] 
prior to the sale of the property. She said she wanted the property sold. 
and the Kinseys to have their share of it. and I told her I thought it should 
be sold and settled up. I think there was another conversation with my 
mother about the property when Robert H. Kinsey was present, at 78 Broad 
street, when she spoke to the same effect,—that she wanted them to have 
their share of the property when sold.” The property was sold on the 20th 
of July, 1804, nearly four years after Mr. Arkenburgh's death, under a power 
of sale contained in his will. The executor in his answer admits the trust 
alleged {n the complaint. The executrix in her answer ignores it. 


Argued before VAN BRUNT, P. J., and BARRETT, O'BRIEN, 
RUMSEY, and INGRAHAM, JJ. 


C. E. Souther, for appellant. 
Frank W. Arnold, for respondent. 


BARRETT, J. The question presented is whether the circum- 
stances attending the agreement in question are such as to impress a 
trust upon the land which will entitle the plaintiff and the other 
interested parties to share in the proceeds. The defendant exec- 
utrix relies upon the statute of frauds, while the plaintiff claims that 
Mr. Arkenburgh took the property as a trustee for all the tenants; 
and she invokes the doctrine that the statute may not be used to 
shield a fraud. It is conceded that the mere breach of a verbal 
agreement is not, ordinarily, such a fraud as is contemplated by the 
doctrine last stated. Levy v. Brush, 45 N. Y. 589; Wheeler v. 
Reynolds, 66 N. Y. 227. It is not enough that one person has relied 
upon the promise of another with regard to the purchase of a piece 
of property. The party seeking relief in such a case must go further, 
aud show a change of position on his part, due to such reliance. He 
Inust prove, in fact, the elements of an estoppel in pais. As was 
said in Wheeler v. Reynolds: 


“The promisee must have been induced, at the instance of the promisor, to 
incur some expense or perform some act which he otherwise would not have 
done.” 


But this rule applies in its full force only where the parties sustain 
no trust or confidential relations to each other, or where they are 
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simply contracting parties in the ordinary sense. It does not apply 
where there is a trust or confidential relation with regard to the 
property itself, where there is a community of interest between the 
owners, and where the promise of one relates to the vested interests 
of all. The plaintiff here had a vested interest in the property in 
question, and so had the deceased. So, too, had the other tenants in 
common. There was a community of interest upon the part of all 
concerned. It was with reference to this community of interest that 
the agreement was made. The deceased did not assert his inde- 
pendent right to purchase the property for his own benefit. but 
avowed his purpose to buy it for the benefit of all parties in interest, 
including himself. That was what he offered, and that was what 
they accepted; and he coupled this offer with the suggestion that 
they should not bid against him at the sale. In other words, he 
avowed a trust relationship with regard to the property, based partly 
upon community of interest, partly upon ties of blood. It wasa 
plain acknowledgment that there was, as said by Miller, J., in Roth- 
well v. Dewees, 2 Black, 619, “a community of interest in a common 
title, which created such a relation of trust and confidence” between 
him and his nephews and nieces, one of them an infant, that it would 
be inequitable to permit him to “do anything to the prejudice of the 
others in reference to the property so situated.” The authorities 
make this clear distinction between the purchase of property by ordi. 
nary contracting parties, and the acquisition of Joint or common inter. 
ests, already vested in several persons, by one of their number for the 
benefit of all. 
In Van Horne v. Fonda, 5 Johns. Ch. 407, Chancellor Kent said: 


“Community of Interest produces a community of duty, and there is no 
real difference, on the ground of policy and justice, whether one coten:ot 
buys up an outstanding incumbrance, or an adverse title to disseise and ex- 
pel his cotenant. It cannot be tolerated, when applied to a common subject 
in which the parties had an equal concern, and which created a mutual «ti. 
gation to deal candidly and benevolently with each other, and to cause no 
harm to their joint interests.” 


The learned chancellor admitted that there might be a particular 
case in which a tenant in common could buy in an outstanding tive 
for his own benefit, but held that this could not be done where two 
were in possession under an imperfect title, derived by devise from a 
common ancestor. 

Mitchell v. Reed, 61 N. Y. 123, was an action between partners, but 
the rule there laid down was held to be applicable to tenants in com. 
mon. Speaking of the rule which declares a partner to be a trustee 
as to the renewals of a lease for a term commencing after the disse- 
lution of the firm, Dwight, C., said (pages 138, 139): 

“On principle, in many cases {ft is of but little consequence whether the 
partnership is dissolved or not before the renewal, since, if the former part- 
ners become tenants in common, the result is the same.” 

And, in summing up his conclusions, he says (pages 139, 140): 


“It cannot necessarily be assumed that the renewal can be taken by an in- 
dividual member of the firm, even after dissolution. The former partners 
may still be tenants in common, or there may be other reasons of a fiduciary 
nature why the contract cannot be entered into.” 
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In Knolls vy. Barnhart, 71 N. Y. 474, Chief Judge Church stated the 
facts and the principle applicable thereto as follows: 

“The possession of the widow as dowress and as guardian in socage of the 
minor children was as tenant in common with all the heirs. She could not 
buy in the contract or title for her individual benefit. She occupied a fduci- 
ary relation to the heirs, which would prevent her purchasing tor her indi- 
vidual benefit. The general rule is that one tenant in common cannot pur- 
chase in ap outstanding claim or title to the exclusion of his cotennut.” 

In Carpenter v. Carpenter, 131 N. Y. 101, 29 N. E. 1013, the defend- 
ants, who were tenants in common with the plaintiifs, instigated 
the foreclosure of mortgages on the common property, although they 
had in their hands funds sufficient to pay the interest due, and 
bought in at the sale. It was held that they were trustees for all 
interested. Andrews, J., said (pages 109, 110, 131 N. Y., and page 
1013, 29 N. E.): 

“If the foreclosure of the mortgages was a proceeding hostile to the defend- 
ants, and they had not been in default, and their purchase was made of 
necessity, to protect their own rights, with full knowledge of the situation 
on the part of the plaintiffs, the moral, and perhaps the legal, aspect of the 
case would be altered. But to permit the plaintiffs, all but two of whom 
were infants, to be cut off by a proceeding instigated by the defendants for 
that very purpose, and in the absence of any effort on their part ta avert 
the danger, and when they were in actual possession of the conmen prop- 
erty, receiving the rents and profits, is not a mere ethical grievance, but one 
which the law will recognize and redress.” 

On the other hand, Streeter v. Shultz, 45 Hun, 406 (affirmed with- 
out opinion in 127 N. Y. 652, 27 N. E. 857), upholds the right of the 
tenant in common to deal with the property, under the special cir- 
cumstances therein disclosed. There the defendant bought in the 
property at a foreclosure sale under a mortgage executed by the 
plaintiff alone prior to the defendant’s acquisition of his interest. 
“There was no arrangement between Shultz and plaintitf that 
Shultz was to buy for joint benefit.” 45 Hun, 407. The sale was 
open and public, and defendant paid a fair price. There was not 
a fact or circumstance in the case, except the joint relation, upon 
Which to found the action. It was held that the relation of tenants 
I common is not such a strict trust relation as would incapacitate 
one tenant from purchasing for his individual benefit. The appli- 
cation of the rule may vary with the variation of the facts, but the 
general rule may well be stated, in the language of Judge Story, in 
Baker v. Whiting, 3 Sumn. 475, Fed. Cas. No. 7&7, that a court of 
equity would indulge the presumption that a tenant in common 
acted as a common agent for the common benefit of all the pro- 
prietors, since, in that way, he may promote the true interests of 
all. “Indeed,” as that learned judge further observed, “all acts 
done by one tenant in common are presumed to be done for the 
interest of all the tenants, and in conformity to their rights, until 
an adverse claim is notoriously set up, and established by compe 
tent proofs.” 

When, in addition to this presumption, we have the ties of blood, 
and the distinct promise that the uncle tenant in common would 
purchase for the benefit of the nephews and nieces tenants in coin- 
mon, and would protect his junior and infant relatives, there can 
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be no doubt of the propriety of applying the trustee rule. It 
would be grossly unconscionable to permit the trustee tenant in 
common, under such circumstances, to keep the property, and de- 
prive the cestuis que trustent tenants in common of all interest 
therein. It is sufficient, to effect the trust purchase, that it was 
not made independently, in the right of the purchaser tenant in 
common, but was made in the interest and for the benefit of all who 
were possessed of the community of interest. The community of 
interest principle is, however, here accentuated by the family re 
lationship. We must not treat the case as though it rested inde 
pendently upon this blood relationship. It is enough that that rela- 
tionship colors and gives added force to the other doctrine. When 
combined, the trust result is conclusively established, and we may 
apply to the exceptional facts the rule which was laid down in 
Wood v. Rabe, 96 N. Y. 414, and followed in Goldsmith v. Gold- 
smith, 145 N. Y. 3138, 39 N. E. 1067, that: 

‘Where a person, through the influence of a confidential relation, acquires 
title to property, or obtains an advantage which he cannot conscientiously re 
tain, the courts, to prevent the abuse of confidence, will giant relief.” 

If Mr. Arkenburgh had asserted his right, and expressed his in- 
tention, to purchase upon his own individual account, a different 
question would be presented. That would have been “candid” but 
not “benevolent.” If he had remained silent, and simply pur- 
chased for himself, still another question would have been pre 
sented. That would neither have been candid nor benevolent. The 
precise question with which we have to deal is whether he can se 
cure the property for himself, to the exclusion of his cotenants and 
of his sisters’ children, by a pretense of both candor and benevo- 
lence. There can surely be but one answer to such a question. 
Equity will not permit it. 

There is still another fact which entitles the plaintiff to relief. 
The trust was executed by Mr. Arkenburgh's representatives. They 
were fully aware of the agreement, and they distinctly recognized 
it as binding upon them. They did not sell the property in the 
right of the heirs, but in the right and interest of the tenants in 
common. They sought the consent of these tenants in common 
before they made the sale, and throughout the entire transaction 
they treated their power as impressed with the trust. Under sucn 
circumstances, equity will impress a lien upon the proceeds of the 
sale, which, being personalty, are exempt from the operation of the 
statute. Bork v. Martin, 182 N. Y. 280, 30 N. E. 584. In the case 
cited the defendant came into the possession of real property upon 
a parol agreement to hold it subject to plaintiff's direction. He 
was requested to convey to third parties, and refused, unless he 
should receive the purchase money. Thereupon the plaintiff ad- 
vanced the amount, paid it to the defendant's wife, and the defend- 
ant gave a deed. The plaintiff at once sued for and recovered 
the amount of the payment. Landon, J., speaking for the court, 
said: 

“Assuming that the land was eenveyed to the defendant upon an oral trust, 
invalid under the statutes of frauds and of uses and trusts, yet it was Jawful 
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for him to perform it, and he has performed it so far as {ft required him to 
dispose of the land. Equity approves his performance, so far as he has per- 
formed, and, as the statutes referred to no longer apply, there is no law which 
he can invoke to shield him from the full performance of his duty.”” Pages 


284, 285, 132 N. Y., and page oS4, 30 N. E. 

The exigencies of the present case do not require the application 
of the extreme doctrine enunciated in that case. There, mdeed, 
the court held that the disposition of the property was an execu- 
tion of the trust, even when the alleged trustee ex maleticio insisted 
that the property was his own, and that the sale was for his own 
sole use and benefit. Here we have the reverse of this assertion. 
Here the trustee’s legal representatives recognized the trust, and 


executed it loyally. They had a right to thus recognize it, and 
they have only done their duty in its execution. 

The trust, therefore, having been fairly and frankly executed, 
and the proceeds of its execution being in the hands of the defend- 
ants for distribution, such distribution was properly decreed. It 
follows, upon both grounds, that the judgment should be attirmed, 


with costs. 


VAN BRUNT, P. J., and O'BRIEN and INGRAHAM, JJ., con- 
cur. RUMSEY, J., concurs in result. 


¢ 





EARLE v. GORHAM MANUEF'’G CO. et al. 
(Supreme Court, Appellate Division, First Department. March 13, 1896.) 


l, CHaTrEL MORTGAGES—AUTHORITY FOR SALE— DEFAULT. 
The provision in a chattel mortgage authorizing a sale on default read: 


“And the said party of the first part covenants * * * that, in case de- 
fault shall be made in the payment of the said sum above mentioned, 
then,” etc. The clause in which “said sum” was mentioned read: “Upon 
condition that if the said party of tbe first part shall * * * pay * * * 
the following notes [then followed the description of three notes, due at 
different times, the amount of each being specified, with the total of such 
amounts given], then these presents shall be void.” Held, that there could 
not be a sale on default in payment of a single note. but only in case of 
default when the last note became due; the sum referred to in the sale 


clause being the total sum of the notes. 


2, BAME—WAIVER OF DEFAULT. 
Though the sale clause ip a chattel mortgage be construed as author- 
izing sale on default in any of the notes secured, forfeiture is waived, 


and the original stututes under the mortgage restored, by the mortgagee's 
accepting payment of the note. 


3, InJUNCTION—REMEDY AT Law. 
Where a mortgagee has taken possession of the mortgaged chattels, the 


silverware of an hotel, in violation of the covenant for quiet and peaceable 
possession by the mortgagor till default, injunction to compel restoration 
will lie, because of inadequacy of remedy at law, and to prevent multi- 
plicity of suits. 

4. Execution SALE—PRESENCE OF PROPERTY. 

The law requiring property sold under execution to be open to the in- 
Spection of the bidders is sutficiently complied with where, on a sale, in 
the rotunda of an hotel, of the silverware of the hotel, part of it was ona 
table in an adjoining room, and the remainder in the storeroom down- 
Stairs, both rooms being unlocked and open to the public. 
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§. INJUNCTION—DAMAGES—INTEREST. 

In an action for injunction to obtain possession of chattels wrongfully 
taken by defendant, plaintiff may recover as damages interest on their 
value for time of detention, no evidence as to the value of their use being 
given. 

6. SaME—VaLcur OF PROPERTY. 

It appearing in such action that the property consisted of silverware 
purchased from defendant, about a year before his wrongful taking. for 
837.000; that half of it was unused; that such ware, witb ordinary use. 
would last 15 years; and defendant having testitied that $34,00U worth 
was taken,—$34,000 will, in the absence of any other testimony, be taken 
as the value on which to compute interest as damages for detention. 


7 APPEAL—AMENDING PRAYER AND JUDGMENT. 

In aid of the power given by Code Civ. Proc. § 1022. to a court on ap 
peal from a judgment rendered on a decision which does not state sep- 
arately the facts found to grant the judgment which the facts warrant 
the court may direct amendment of the prayer of the complaint, increas- 
jog the amount for which judgment is demanded to a sum equal to the 
damages shown. 


Van Brunt, P. J., and Rumsey, J., dissenting. 


Appeal from special term, New York county. 

Action by Lillie J. Earle against the Gorham Manufacturing Com- 
pany, and George H. Robinson, as trustee, for injunction. From a 
judgment for plaintiff, defendants appeal; and, from the refusal to 
award damages in addition to the injunction, plaintiff appeals. <Af- 
firmed on defendants’ appeal. Modified on plaintiff’s appeal. 


In and prior to August, 1893, Ferdinund P. Earle was lessee of the Hotel 
New Netherland and the Hotel Normandie, in the city of New York. Prior 
to August 3, 1893, he bought certain silverware of the defendant Gorham 
Manufacturing Company, gave his notes therefor, amounting to over $35.U0u, 
and on said date executed a mortgage on said silverware as security for tbeir 
payment, Thereafter more silverware was purchased by Mr. Earle from the 
defendant company, to the amount of about $3,500. In January, 1894, an 
agreement was entered into by Mr. Earle, the defendant company, and two 
other corporations, creditors of the former, whereby, among other things, a 
series of Dotes was given to replace those then held by the defendant coin- 
pany, and to cover the price of the silver subsequently bougbt and interest 
accrued. Notes were also given to the other corporations, representing exist- 
ing indebtedness; and the whole was secured by a mortgage, executed to the 
defendant Robinson as trustee, of the lease of the Hotel Normandie and ail 
property, of every nature, in said hotel, more particularly set forth in a 
schedule annexed, In case of default in the payment of any of the notes. 
and the continuance thereof for 30 days, authority was given to the mortgagee 
to sell the mortgaged property, pay all the notes, with costs and expenses. 
and return the overplus, if any, to the mortgagor. This mortgage did net 
cover the silverware, but there was a provision therein “that none of the 
present security now beld by said three corporations, or either of them. is to 
be changed in any respect; but that this extension of the term of payinenut is 
in consideration of the payment of one ($1) dollar, and the giving of this 
mortgage as further collateral security thereto.” In March, 1894. all Mr. 
Iearle’s right. title, and interest in and to the mortgaged silverware was sold 
on execution, together with other property, to the plaintiff. The first of the 
new notes payable to the defendant company fell due on April 5. ISH. On 
this date a balance was due thereon, and the company, on April 6th, took 
possession by a city marshal of all the silverware covered by the mortgage 
which was then in the Hotel New Netherland, being $34.000 worth or over. 
On April 23d, Mr. Earle paid the balance due upon the note of April Sth. and 
it was surrendered to him. There is a conflict of testimony as to what oc- 
curred between Mr. Earle and the representative of the company when this 
note was paid. The former states that the company agreed to relinquish pos- 
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session of the silverware, which the latter denies. Since this time all notes 
have been paid to the defendant company as they fell due, the payments 
amounting to about $14,000. After the payment on April 23d, the attorney 
for the defendant company demanded either that Mr. Earle or the plaintiff 
redeem the silverware by paying in full the debt to the company, or deliver 
to the marshal a certain portion thereof, which had been removed from the 
Hatel New Netherland before he took possession. ‘This was not done, and 
on May 18th a sale of the silverware was advertised fur May 26th. On May 
aol a temporary injunction order against the sale was granted, which was 
continued during the pendency of the action by order made June 7, 1804. 
The judgment appealed from enjoins the defendants (appellants), their agents 
or Servants, from interfering or intermeddling with the plaintiff in the pos- 
session of the silverware covered by the mortgage of August 3, 1893, or sell- 
ing, assigning, transferring. or incumbering the same, until default in the 
payment of some one of the notes se. forth in the mortgage dated January 2, 
1S. 


-\rgued before VAN BRUNT, VP. J.. and BARRETT, RUMSEY, 
O'BRIEN, and INGRAHAM, JJ. 


George M. Pinney, Jr., for appellants. 
A. J. Dittenhoefer and David Gerber, for appellee. 


BARRETT, J. The defendant company has proceeded through- 
out upon an erropeous view of its rights. There never was a for- 
feiture under its silverware mortgage. That mortgage was entirely 
independent of the Normandie mortgage. The principal relation 
which the latter bore to the former was that it extended the original 
terms of payment. It did not alter any of the other provisions or 
conditions of the silverware mortgage. On the contrary, it provided 
that that security was not to be changed in any respect, and that the 
extension of the terms of payment granted by the new mortgage was 
in consideration of the further collateral security which that new 
mortwage furnished. The new notes specified in the Normandie 
mortage were substituted for the old notes specified in the silver- 
Ware mortgage. The understanding was that the old notes should 
remain in the company’s possession, but should not be negotiated; 
und, when all the new notes were paid, the eld notes were to be 
canceled. It will be observed, however, that the new notes aggre- 
gated some $3,500 more than the old. This was because the com- 
pany had delivered additional silverware to the extent in value of 
about $5,500 between the time when the silverware mortgage was 
given and the time of the execution of the Normandie mortgage. 
Thus, this additional silverware was not covered by either mortgage, 
while the silverware actually covered by the original mortgage was 
charged with the pavment of some $3,500 more than the sum with 
Which it had previously been charged. The defendant company con- 
tends that there was a forfeiture under the silverware mortgage the 
moment the mortgagor failed to pay at maturity any one of the notes 
given upon the execution of the Normandie mortgage. It admits 
that this forfeiture did not result from the breach of any of the terms 
or conditions of the Normandie mortgage. This admission was com- 
pelled by the seventh condition of the Normandie mortgage, which 
expressly postponed forfeiture thereunder for 30 days after default 
in the payment of any of the new notes; it being conceded that the 
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note upon which the present forfeiture is claimed was fully paid 
before the expiration of these 30 days. The hard doctrine which the 
defendant company invokes is that these 30 days of grace only apply 
to the forfeiture of the additional collateral security furnished by the 
new or Normandie mortgage. Upon this it is contended that as the 
security of the old mortgage was not to be changed in any respect, 
and as the 30-day clause is not to be found therein, there was a for- 
feiture thereunder the moment a default occurred in the payinent 
at maturity of any one of the new notes. There is nothing in the 
original mortgage to justify this contention. It was the clear inten- 
tion of the parties when the Normandie mortgage was given to limit 
ad interim forfeiture to the additional collateral security thereby fur- 
nished. That was deemed sufficient without disturbing the original 
security, or impressing upon it an ad interim foreclosure clause. If 
this was not the understanding of the parties, it is difficult to account 
for the plain and precise provision on this head inserted in the Nor- 
mandie mortgage, and the entire absence of any such provision in the 
silverware mortgage. It may be argued that the parties originally 
acted upon the theory that the law itself ingrafted such an ad interim 
forfeiture and foreclosure clause upon the silverware mortgage. The 
draftsman’s phraseology, however, precludes any such theory or idea. 
The provision authorizing a sale upon default reads in this wise: 


‘And the said party of the first part covenants and agrees to and with the 
party of the second part that, in case default shall be made in the payment 
of the said sum above mentioned, then,” etc. 


To aid the company in effecting an unconscionable forfeiture, we 
are asked to give these italicized words a most elastic, strained, and 
unreasonable construction. What is the said sum above mentioned? 
The clause in which this sum is mentioned reads as follows: 

“Upon condition that if the said party of the first part shall and do well and 
truly pay unto the said party of the second part, their executors, administra- 
tors, or assigns, the following promissory notes, tc wit: 

Note dated N. Y., June 1, 1893, at 6 mos., tor. (i805 66 obsess see LEGOL ao 


rT eT Te Tee ecee 11,094 32 
i a a | ae rer eor nee 2. 11.694 33 
$35,082 95 


—then these presents shall be void.” 


There are several sums here mentioned, and there is one total sum. 
The sum referred to in the “sale” clause is clearly that total sum. 
The defendant would have us construe the sale clause as though it 
read “the said sum, or any of the said sums, above mentioned.” We 
cannot insert these additional words in aid of a forfeiture. Nor does 
the context admit of any such amplification. The words “the said 
sum above mentioned” are again used later on in the same “sale” 
clause. We cannot well give them there a different meaning. 
Should we give them the same meaning as the defendants ask us to 
give them when reading the earlier part of the clause, let us see 
what would result. Under the earlier phrase, construed to read 
“upon default in the payment of the said sum, or any of the said sums, 
above mentioned,” the defendants are authorized to sell and dispose 
of “the said goods or chattels,’—all of them,—and, out of the money 
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arising therefrom, to retain and pay “the said sum above mentioned” 
(precisely the same words, it will be observed), and all charges touch- 
ing the same; rendering the overplus, if any, unto the mortgagor. 
Now, if the “said sum above mentioned” means any one of the said 
sums above mentioned, then it is only the one of such sums as to 
which there is a default which can be “retained and paid.” The en- 
tire overplus must be “rendered” to the mortgagor. Surely, the 
parties did not mean that. The defendants scarcely desire a con- 
struction which would involve foreclosure and sale to pav an 
installment, and the loss of the security as to the residue. Lut, if 
they did not mean that in the later use of the words, they did not 
mean it in the earlier. They cannot mean one thing in the one con- 
nection and another thing in the other. “The said sum above men- 
tioned” was not the sum due on the first unpaid note in the default 
connection, and the totality of the debt in the sale and payment con- 
nection. It is plain that it meant the total sum in both connections. 

but this is not all. The words in question occur again in the 
quiet and peaceable possession clause. Here it is provided that, 
“notil default be made in the payment of the said sum of money, the 
mortgagor is to remain and continue in the quiet and peaceable pos- 
session of the said goods and chattels, and the full enjoyment of the 
same.” There is not a break in the entire condition from the quota- 
tion above unto the end. The covenants as to default and peaceable 
enjoyment follow the formal condition directly, and are part and 
parcel thereof. They must all be read together. So reading them, 
the condition is not broken until default is made in the payment of 
the entire sum specified therein. Thus, it is upon default in the pay- 
ment of the entire sum, namely, the sum of $35,082.95, therein “above 
mentioned,” that the title becomes absolute. It is upon that default, 
and that alone, that the right to seize and sell the property becomes 
absolute; and it is upon that default, and that alone, that the mort-. 
gagor loses his right to remain and continue in quict and peaceable 
possession. This construction is in harmony with the condition 
proper, and with every one of the sequences which follow. Any 
other construction would be incongruous and vacillating, and would. 
require the court really to reframe the conditions so as to mature the. 
entire debt upon the nonpayment of any one of the notes. 

The rule that, where a mortgage is payable in installments, the 
mortgagor cannot redeem without paying the whole debt, is, of 
course, inapplicable. The right to foreclose was, by the express 
terms of the mortgage, limited to default in the payment of the whole 
debt. Thus, the operation which the law might otherwise have 
given to the naked condition (as suggested by the learned referee in 
Leadbetter v. Leadbetter [Sup.] 11 N. ¥. Supp. 228, and in Bragelman 
V. Daue, 69 N. Y. 74) is varied by the provisions of the contract itself. 
As there was no forfeiture, there was nothing to redeem. The mort- 
gagee has simply taken possession unlawfully. Indeed, the install- 
ment rule has almost invariably been laid down in cases where, by 
the terms of the mortgage, the right to foreclose is expressly granted 
upon default in the payment of any part of the debt. Such was the 
fact in the extreme case Halstead v. Swartz, 46 How. Prac. 291. The. 

V.37 N.Y.s.n0.8—66 
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condition there was that the plaintiff should pay the notes “as they 
became due”; but, in case of nonpayment “at the time or times above 
mentioned,” then the defendant was authorized to seize and sell. Ss, 
in Leadbetter v. Leadbetter, 125 N. Y. 292, 26 N. E. 265, aflirming 11 
N. Y. Supp. 228, the condition was, as said by O’Brien, J., “that the 
defendant should pay the notes as they became due, and that, in case 
of default in the payment of the notes or any of them when due,” then 
the said sum of $3,000 (the entire debt) should become due instantly, 
and the mortgagee or his assigns should have the right to take posses. 
sion, etc. It follows that, whether the default clause in the silver- 
ware mortgage or that of the Normandie mortgage governs, there 
was no forfeiture, and the defendants have acted unjustitiably 
throughout. 

But, even if there had been a forfeiture, it was distinctly waived. 
This is not an action to redeem the property. Such an action is to 
relieve from a forfeiture. There the mortgagor must pay or ten- 
der the whole debt before bill filed. This action, however, pro 
ceeds upon the theory that there is no forfeiture to be relieved 
from, and consequently nothing to be redeemed. The claim is 
that, by the waiver, forfeiture, if any, was completely wiped out: 
that it then became nonexistent; that, consequently, the original 
status was restored; and that now the rights of the parties are 
precisely the same as though the forfeiture had never been. The 
question which runs through the cases on this head is whether 
a tender of the whole amount due after forfeiture is sufficient in 
law to effect such a waiver. The current of authority favors the 
conclusion that such a tender is insufficient to create a waiver. 
It is, undoubtedly, sufficient upon a bill to redeem. But, to create 
a waiver, there must be an acceptance by the mortgagee. The 
latter is not bound to accept the amount due, and restore the prop 
erty. He may insist upon his forfeiture, and leave the mortgagor 
to his bill to redeem. On the other hand, he may waive his right 
of forfeiture, and he does so upon acceptance of the tender. Hutch- 
ings v. Munger, 41 N. Y. 1568; Van Loan vy. Willis, 13 Daly. 231; 
Patchin v. Pierce, 12 Wend. 61; O’Rourke v. Hadcock, 114 N. Y. 
550, 22 N. E. 33. Where the forfeiture results from the nonpay- 
ment of an installment, the mortgagor cannot redeem without a 
tender of the whole amount of the mortgage debt. A tender of 
the unpaid installment is insufficient either for redemption or to 
effect a waiver. To redeem, there must be a tender of the whole 
debt. To effect a revesting of the title at law, there must be a 
tender and acceptance of the whole debt. But, to effect a waiver 
of the forfeiture and the revesting of the original status under the 
mortgage, there need only be a tender and acceptance of the un- 
paid installment. The only case we have been able to find which 
militates against the latter doctrine is Patchin v. Pierce, 12 Wend. 
61. There, however, the court was dealing with the title at law. 
What the court really held was that the acceptance of a part of 
the money secured by the mortgage does not operate to reinvest 
the title in the mortgagor, so as to enable him to recover at law. 
It was assumed that the waiver of the forfeiture could produce no 
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other result; and Nelson, J., reasoned that, as that particular 
result did not follow, there was no waiver. The reasoning over- 
looked the other result which does follow the waiver, namely, the 
right in equity to a restoration of the original status under the 
mortgage. This latter view is clearly outlined in the later cases 
Which have been cited. Thus, in Hutchings v. Munger, supra, 
where, even upon a conditional sale, the entire amount of the pur- 
chase money had become due and was unpaid, a part payment 
was held to effect a waiver of the forfeiture. “This,” said Grover, 
J.. “was an assent by the defendant to the delay, and a waiver of 
the forfeiture. It was a recognition of the contract as still in 
force, and of the right of the plaintiff to acquire title to the boat 
by payment of the residue of the purchase money in the future.” 
This case was followed in O'Rourke v. Hadcock, supra. Even in 
the dissenting opinion in the latter case, Bradley, J., conceded, 
upon the authority of Hutchings v. Munger, that the receipt of part 
payment operated as a waiver of the forfeiture so far as to per- 
Init the defendant te complete his payments, and perfect title to 
the boat. The rule is broadly stated in Jones on Chattel Mort- 
gages, that “acceptance of part payment of the mortgage debt after 
the expiration of the time allowed by statute for redemption is a 
waiver of the forfeiture’; citing, in support of the rule, Winches- 
ter v. Ball, 54 Me. 558, Flanders v. Barstow, 18 Me. 357, and Thomp- 
son v. Moore, 36 Me. 47. Our conclusion is that, while the accept- 
ance by the mortgagee of an unpaid installment does not of itself 
effect the vesting of an absolute legal title in the mortgagor, it 
does effect a waiver of the forfeiture, and is a recognition of the 
mortgage, with all its terms and conditions, as still in force. The 
forfeiture is obliterated, and the original status restored. The legal, 
but defeasible, title, is continued in the mortgagee, and the right to 
quiet and peaceable possession is continued in the mortgagor; and 
the latter right can only be enforced in equity. 

The plaintiff, however, does not rely wholly upon the legal effect of 
the defendants’ acceptance of payment of the only note as to which 
there was a claim of default. When that note was paid, the defend- 
ants distinctly recognized the plaintitf's equity. The court below 
would have been quite justitied in specially finding (had the decision 
been made in the old way) that Mr. Robinson then acceded to Mr. 
Earle’s position, which was that he supposed, of course, he could now 
take possession of the silverware; that Mr. Robinson said that it was 
all right; and that, as he (Earle) had paid the note, there was no ob- 
jection to his taking the silver away. This was further recognized 
when the defendants accepted payment of the second note. It ap- 
peared, too, that every note which had matured prior to the trial had 
been promptly paid. These amounted in all to more than one-third 
of the entire purchase price. A more complete waiver, both at law 
and in fact, it would be difticult to conceive of. 

In the view which we have last taken of this case, there can be 
no doubt of the plaintiil's right to appeal to a court of equity. She 
had, in fact, no other right. But even in our original view, that 
there never was a forfeiture, there was still an undoubted right to 
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equitable relief. What the plaintiff seeks is not a specific perform- 
wuce of a contract for the sale of chattels, but a specific performanve 
of the covenant for peaceable possession and quiet enjoyment. 
Here the contract of sale was executed, and the goods were delivered. 
The mortgage was given to secure to the mortgagee the purchase 
price of the goods, and the covenant was given to secure to the mort- 
gagor continuous possession until default. Damages for the breach 
of such a covenant would be a most incomplete and unsatisfactory 
remedy. The measure of damages would be the value of the right 
of possession until forfeiture by breach of the condition of the mort- 
gage, and the value of the property after payment of the mortgage 
debt. Jones, Chat. Mortg. § 437, and cases cited. It would be priac- 
tically impossible for the plaintiff here to prove the value of the right 
of possession. That would involve the value of the use of the proup- 
erty for hotel purposes. The deprivation of that special use guvs 
to the very root of the transaction. The property was purchased 
and designed with reference to that special use in a new and in- 
portant hotel establishment. The particular hotel for which it was 
purchased has been lost to the vendor by other causes, but the use 
in other hotel directions is equally essential. The silverware was 
especially adapted to hotel purposes. It was marked in two or three 
different wavs. Part of it was marked “Hotel New Netherland.” 
part with an initial “N,” and part with a monogram or coat of arms. 
There were also designs “gotten up expressly” for Mr. Earle’s use. 
Nor would replevin afford an adequate remedy. The defendant 
could frustrate the possessory power of this remedy by the simple 
process of rebonding. The effect would be to keep the plainuff 
out of the possessory use pending the litigation. Meanwhile the 
property might be sold. In the end, whether the property was sold 
or not, the plaintiff would be face to face with the original problet, 
namely, how to prove the value of the right of possession. He might 
recover the property in specie, or, if it had been sold, its value. but 
still he would be without adequate redress for the detention and for 
the loss of his possessory right. The breach of such a covenant 
might be far-reaching. If extended to the furniture, carpets, linen, 
glass, and chinaware of the hotel establishment, it would almost cer- 
tainly work downright ruin. Even the sudden deprivation of any 
one of the various properties which make up the essential plant of 
such an establishment would jeopardize the entire business. It is 
clear that the case for equitable relief is, upon the special facts, 
brought within the principles stated in Cushman vy. Jewelry Co.. 70 
N. Y. 869; Johnson vy. Brooks, 93 N. Y. 348; Bennett v. Wright. 77 
Hun, 331, 28 N. Y. Supp. 453; Ford v. Ransom, 8 Abb. Prac. «XN. 8.) 
416; and Sickels yv. Combs, 10 Misc. Rep, 552, 32 N. Y. Supp. 181. 
There is, however, still another consideration, which amply sup 
ports the equitable remedy. The covenant for quiet and peaceable 
possession until default was a continuing covenant. There isa daily 
breach while the defendants keep the plaintiff out of possession. 
This would lead to a multiplicity of suits, to prevent which a court 
of equity may properly exercise its jurisdiction. The governing 
principle is the same as where a lessee covenants to occupy demised 
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premises for a particular purpose, and none other. There an injunc- 
tion lies to restrain a deviation. Steward v. Winters, 4 Sandf. Ch. 
587. In the latter case the vice chancellor said it was unnecessary 
for the complainant to establish irreparable injury, “or on a continu- 
ing covenant” even substantial injury. Then, too, equity should act 
reciprocally. It protects the mortgagee’s rights, for it will not 
permit the mortgagor to sell, and place beyond the reach vf the 
mortgagee, chattels covered by the mortgage. It will equally protect 
the mortgagor's rights. It will not permit the mortgagee to deprive 
him of the continuous use pending payment in due course, upon which 
the whole transaction hinged. 

The only other point made by the appellants is that the plaintiff 
failed to secure title at the sherifl’s sale, for the reason that the 
silverware was not then actually present and exposed to the bidder’s 
view. The property was sold in the rotunda, or lobby, of the hotel. 
A large part of the silverware was in an adjuining reom, opening out 
of the rotunda. It was exposed upon a large table, and the dvor of 
the room was not closed. The property was about 20 feet away. 
Some of it was in the storeroom downstairs, a room which was kept 
locked only at night. There was, under the circumstances, a sufii- 
cient compliance with the law which requires property sold under 
execution to be open to the inspection of bidders. It would have 
been impracticable to displace all the furniture and property in the 
hotel, and pile it upjin the rotunda. The rooms Were open to the 
public, and any one could have examined the property. The sale 
Was valid, upon the principle enunciated in Titft v. Barton, 4 Deniv, 
lvl, and Bank y. Sprague, 20 N. J. Eq. 109. It may be added that 
the defendant in the execution was present at the sale, and made no 
objection. Since then he has fully recognized the plaintiff's title, 
and has acted for her in her relations to the property. 

The remaining question is upon the plaintitt’s appeal. The learned 
trial judge refused to prant the plaintiff any compensation for the 
deprivation of her possessory right. In this, we think, he erred. It 
is true that there was no evidence of the value of the use of the silver- 
ware. In the nature of things, there could be no such evidence. 
Indeed, the difticulty of proving the value of possession is, as we 
have seen, one of the reasons why equity affords relief. We think, 
however, that there was still a measure of compensation which 
should have been awarded to the plaintitt. This was in the nature of 
a possessory action. The damages which might have been awarded 
on replevin are therefore appropriate here. It is true that the jude- 
ment below was not (like a replevin judgment) in the alternative for 
the return of the property, or its value if not returned. The jude- 
ment here is limited to the return of the property. Such is the effect 
of the mandatory injunction. If, however, the value of the property 
sufficiently appears in the record, there can be no difficulty in award- 
lng interest upon this value in lieu of damages. The rule is that, if 
damages by way of compensation for use are recovered, there can be 
no recovery of interest. Sedg. Dam. $538. But where the value of 
the use cannot be recovered, because it has not been proved, the dam- 
age suffered by the detention of the property is measured by the inter- 
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est on its value. “The presumption,” says Mr. Sedgwick, “is that 
damages for detention are to be so measured,” for which proposition 
he cites Indemnity Co. v. Flynn, 55 N. Y. 653. It was distinctly held 
in this case that, in the absence of any proof that the damages are 
more or less than the interest on the value, the presumption is that 
the damages are the interest during the time that the successful 
party was wrongfully deprived of the use. This rule is especially ap 
plicable to a case like the present, where the party wronged is 
actually paying interest to the wrongdoer upon the notes which rep- 
resent the value of the property. He is actually paying this interest 
(at 3 and 4 per cent.) during the entire period of the wrongful depriva- 
tion of the use. Thus, the wrongdoer keeps both possession and 
interest, while the party wronged is deprived of both. 

The question, then, is one of fact: Does the case show the value 
of the property, and, if so, what value? We agree with the defend- 
ants that the true value of the property when taken by them was not 
its original purchase price. But that original purchase price is an 
element for consideration in connection with the natural deprecia- 
tion from use. The purchase price of the property covered by the 
mortgage was $35,082.95. But, as we have seen, some $3,500 worth 
of additional] silverware was subsequently added thereto. The new 
notes covered this additional $3,500, together with interest upon the 
original $35,082.95. The grand total was $39,483.13, and for this lat- 
ter sum the new notes were given. The defendants thus took prop- 
erty the purchase price of which aggregated some $38,500. In their 
answer, the defendants admit that they took possession of all the 
goods “covered by and included in” the chattel mortgage, “save and 
excepting certain of said goods and chattels, of the value of $1,083.58 
or thereabouts,” which they claim were missing. There was nv 
claim in the answer that any other goods were missing. The answer 
was verified by the defendant Robinson. This sworn answer was in 
precise accord with a previous demand for missing goods of the value 
of $1,083.58, In fact, the defendant company’s attorney wrote to Mr. 
Earle on the 17th of April, 1894, inclosing an inventory of the miss- 
ing goods, “valued at $1,083.58,” and demanded their return. — It 
would seem, therefore, that the purchase price of the goods actuallt 
taken must have been some $37,500. One-half of it was unused, and 
therefore nearly as good as new. The depreciation of the other one 
half was not great, for Mr. Earle testified without contradiction that 
such silverware with ordinary use would last 15 vears. Mr. Robin- 
son himself testified that the defendants “got back about $34.c09) 
worth of silverware, according to the inventory.” This testimony is 
quite conclusive. There is not a suggestion that Mr. Robinson here 
referred to the original purchase price of the property. It is true 
that he insisted (notwithstanding the suggestion of his counsel that 
he was in error, as he clearly was) that the value of the missing sil- 
verware was $5,000, and that the total silverware sold to Mr. Earle 
was about $39,000, Upon this variation from the real fact, as such 
fact was stated in his answer and In the demand to which reference 
has been made, he may have predicated his estimate of the value af 
the property taken; that is, he may have mentally deducted this 
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$5,000 from the $39,000, and put the difference as the “worth” of the 
silverware which the defendants took. That, however, is but a possi- 
bility, and we see no reason for speculating away the probative force 
of the wrongdoer's evidential admission. Whatever may have been 
his process of reasoning, the fact remains that he testitied—certainly 
against interest—that the defendants “got back about $34,000 worth 
of silverware.” They, undoubtedly, got back silverware the purchase 
price of which was from $37,500 to $38,000. Thus, the defendants 
themselves fixed the measure of depreciation,—a measure which is 
entirely consistent with the nonuse of one-half of the property, and 
the slight use of the remainder. The conclusion that Mr. Robinson 
referred to actual value, not mere purchase price, is accentuated by 
the context. He speaks of value in the answer when referring to the 
missing goods. This is repeated at the foot of the demand in these 
words: “List of missing property valued at $1,083.58.” And in his 
testimony he says: “I know the whole value of the silverware we 
did not get back was about $5,000.” 

It is entirely reasonable and consistent, therefore, to place the 
value of the property taken by the defendants at the sum of $34,000. 
This is probably less than its real value, but it is, at least, a fixed 
sum, of which the defendants cannot well complain. The judgment 
should therefore be modified by allowing the plaintiff interest upon 
the sum of $34,000 from ApriJ 6, 1894, which was the date of the 
seizure. As the judgment was not in the alternative, and as interest 
will not consequently run upon the ascertained value from the date 
of the judgment, such interest should be allowed as damages down 
to the time of the actual return of the property. We are not in- 
formed whether the property was actually returned upon the entry 
of the judgment appealed from, or whether the execution of that 
judgment was stayed upon this appeal. If the property was re- 
turned, then the interest should be allowed down to the trial. If 
it has been retained pending this appeal, it should be allowed down 
to the date of our judgment. The amount can be liquidated in ac- 
cordance with the facts upon the settlement of the order or judg- 
ment upon the decision of this appeal. The prayer for judgment 
will be amended to effect this purpose. To sustain a just recovery 
of damages in excess of a lesser amount inadvertently demanded 
in the complaint. the court, on appeal, may direct an amendment, 
Schultz v. Railroad Co., $9 XN, Y. 247. But we may act in this re- 
gard as the trial court could have acted. This appeal is from a 
judgment rendered upon a decision which does not state separately 
the facts found. In such eases the appellate court may grant to 
the Peau the judgment which the facts warrant. Code Civ. 
Proc. § 1022... We thus act upon the record with substantially the 

Same effect as the trial court. Finding, as we do, that the facts 
Warrant a judgment in the plaintiffs favor for the interest dam- 
ages, we necessarily, in aid of the power to grant snch a judgment, 
have the same authority as the trial court to direct an amendment 
increasing the amount for which judgment is demanded to a sum 
equal to such interest damages; and there can be no doubt of the 
authority of the trial court. Knapp v. Roche, G2 N. Y. 614. 
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The judgment appealed from by the defendants should be af- 
firmed, with costs. The judgment so far as appealed from by the 
plaintiff should be modified by granting her the additional relief in- 
dicated in this opinion. 


O’BRIEN and INGRAHAM, JJ., concur. 


VAN BRUNT, P. J.. and RUMSEY, J. Weconcur in the affirm. 
ance of the judgment on the defendants’ appeal. We dissent from 
the modification on the plaintiff's appeal. 


In re BUFFALO, N. Y. & E. R. CO. 
(Supreme Court, Special Term, Erie County.) 


CORPORATIONS—VOTING STOCK IN OTHER CORPORATIONS. 

Laws 1892, c. 6&8, § 40, declaring that any stuck corporation may pur- 
chase and hold stock in another corporation engaged in a similar business, 
and that a corporation holding such stock shall possess all the rights and 
privileges of an individual holder, ratities a prior acquisition of stock by 
a corporation while a statute existed declaring such acquisition unlawful. 
and authorizes its voting such stock. 


In the matter of the election of directors of the Buffalo, New York 
& Erie Railroad Company. The United States Trust Company of 
New York moves for an order compelling William B. Hovt and oth- 
‘ers, inspectors of an election of such directors held at Butfalo, Sep- 
tember 17, 1895, to receive and count the vote and ballot of such 
trust company at such election. Granted. 


Adelbert Moot and George F. Brownell, for petitioner, United 
States Trust Co. 
E. G. Perkins, for respondents. 


GREEN, J. From 1883 to 1895 there was no election of direct- 
ors of the Buffalo, New York & Erie Railroad Company. In 15 
a notice was duly published of a meeting of stockholders to elect 
such directors. This notice bears date August 27, 1895, and ap- 
points a stockholders’ meeting September 17, 1895. At the time 
and place stated, George F. Brownell, as attorney and agent of the 
United States Trust Company of New York, presented the proxy 
thereof, duly executed, and offered his vote upon 5,759 shares of the 
capital stock of said Buffalo, New York & Erie Railroad Company. 
This vote was first offered upon various propositions that came be- 
fore the meeting before the polls were declared open for the elec- 
tion of directors, but it was refused in each instance by the inspect- 
ors acting at the meeting. The ground of challenge was that the 
stock which Mr. Brownell offered to vote upon was the property of 
the New York, Lake Erie & Western Railroad Company. Mr. 
Brownell then produced the books of the Buffalo, New York & Erie 
Railroad, and showed therefrom that the stock upon which he of- 
fered to vote had been held by said United States Trust Company 
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of New York for more than 10 days preceding the election; and he 
also proved by affidavit, as required by law, that said trustee was 
the owner of said stock, as trustee for the railroad company. In 
addition to this he produced an instrument duly executed by the 
New York, Lake Erie & Western Railroad Company and its receiv- 
ers, and filed a duplicate copy thereof with the inspectors, by which 
instrument it appears that the New York, Lake Erie & Western 
Railroad Company acknowledges the right of said United States 
Trust Company of New York to vote at said election upon said 
shares of stock. The duplicate copy filed with the inspectors did 
not contain the signature of one receiver, but this is not important, 
because the other original does contain the signatures of all the re- 
ceivers, although the signature of Mr. McCullough was inadvertent- 
ly omitted from the copy filed. The inspectors still refused to 
receive the vote upon such stock, and these proceedings were insti- 
tuted. 

The respondents make answer herein, alleging that they were jus- 
tified in refusing the vote upon the stock in question, as that stock 
was the subject of litigation in an action in this court wherein 
Samuel W. Milbank and others were plaintiffs, and the New York, 
Lake Erie & Western Railroad Company and others were defend- 
ants, and that a judgment was rendered therein in October, 1882 
(04 How. Prac. 20), among other things, enjoining and restraining 
the said last-named railroad company and its trustees and agents 
from voting upon those identical shares of stock, upon the ground 
that it was against public policy, and that, whether the railroad 
company or its trustee now holds the stock, that judgment is still 
in force, and precludes either from voting upon those shares. If 
that prohibition is still in force, it is binding as well upon this peti- 
tioner, the trust company, as upon the railroad company. 

It is not, and cannot be, denied that the legislature possesses 
the power to validate, ratify, and confirm the purchase of stock in 
question, and to confer upon the purchaser all the rights, privileges, 
and powers of an individual owner of stock. It will suttice to re- 
fer to the following, among numerous authorities upon this propo- 
sition: Gross v. Mortgage Co., 108 U.S. 487, 2 Sup. Ct. 940; Id. 93 
Nl. 493; 1 Mor. Priv. Corp. § 20; 2 Mor. Priv. Corp. § 651. The 
question for determination is whether the legislature has exer- 
cised such power. The answer to this depends upon the construc- 
tion, operation, and effect to be given to chapter 688, § 40, Laws 
i862. By that act, “any stock corporation may purchase, acquire, 
hold and dispose of the stocks, bonds, etc., of any corporation, if 
the corporation whose stock ig so purchased, acquired, held, or dis- 
posed of, is envaged in business similar to that of such stock cor- 
poration. When any such corporation shall be a stockholder in 
any other corporation, as herein provided, its president or other of- 
ficers shall be eligible to the oflice of director of such corporation 
the same as of they were individual stockholders therein, and the 
corporation holding such stock shall possess and exercise in respect 
thereof, all the rights, powers and privileges of individual owners 
or holders of such stock.” It is claimed that this provision must 
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be construed to apply only to purchase of stock thereafter to be 
made, and not to stock theretofore acquired. The ground of the 
decision in the Milbank Case, 64 How. Prac. 20, was, not that the 
purchase of the stock was expressly prohibited by any statute appli- 
cable to the Erie Company, and therefore an illegal or unlawful 
transaction, but that it was not necessary to the exercise of its pow- 
ers, and was therefore ultra vires; that although the purchase was 
beyond, or not within, its corporate power, yet its title to the stock, 
and its right: to receive the profits and dividends, could not be 
questioned,—at least, by the vendor corporation. But it was also 
held that the vendor corporation could properly invoke the doc- 
trine of ultra vires, as against its claim to vote upon the stock, or 
to have any voice in the control or management of the corporation. 
and thus deny to it all the rights, powers, and privileges of an in- 
dividual stockholder. And it was also observed by the court that 
as the New York, Lake Erie & Western Company was organized 
under chapter 140, Laws 1850, it is now bound by section 8 of that 
statute, prohibiting purchases of stock in other corporations. That 
being so, I am unable to perceive why this purchase of stock, al- 
though it was not taken directly from the Buffalo, New York & Erie 
Company, but was purchased on the foreclosure sale of the Erie's 
property, was not within this express prohibition of the statute 
making it unlawful for any such company to use any of its funds in 
the purchase of any stock in other corporations. The company was 
prohibited from using its funds in this manner, and this prohibition 
would extend to a purchase on a judicial sale of the property of a 
stockholder, be he an individual or a corporation. Surely, in view 
of this prohibition, it could not be maintained that a purchase from 
a stockholder, and not from the company itself, would be legal. 
Still, it seems clear that, the vendor corporation having transferred 
the stock or property, it could not question the vendee’s right to 
hold it, even though it might defeat an action to enforce the con- 
tract to pay dividends. However that may be, and whether the 
stock was purchased in violation of an express prohibition of the 
statute, or was simply a transaction in excess of corporate powers, 
the result is the same. The contract being executed by the trans- 
fer of the stock, it would not be revoked or annulled, and the stock 
be recovered, though the right to vote upon it did not pass. Judge 
Haight based his decision upon the general statute prohibiting cor- 
porations from exercising any corporate powers not necessary to 
the powers enumerated, and held that the purchase was ultra vires. 
This provision is merely declaratory of the common law. The right 
to vote on the stock was denied on grounds of public policy. Fer 
the reasons stated, I think that the decision could also have been 
properly placed on the ground that the purchase of the stock on 
the foreclosure was in violation of the act of 1850, c. 140, § 8, under 
which the New York, Lake Erie & Western Company was orean- 
ized, and consequently it could not be allowed the privilege to vote. 

Let us assume, then, that this company’s charter (act of 1850) ap- 
plied to the purchase of this very stock, and declared it unlawful. 
Now, this statute was repealed in 1892, while this company was 
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still the owner and holder of this stock, and consequently there re- 
mained no express statutory prohibition against the use of its 
funds in the purchase of stock of other corporations. And not only 
was such prohibition repealed, but an affirmative statute was en- 
acted, authorizing any stock corporation to hold such ‘stock, and 
conferring all the rights, powers, and privileges of an individual 
stockholder. From that time it became lawful to hold such stock, 
and to vote upon it. The act of purchase became ratified, con- 
firmed, and validated, and the disability to hold such stock was 
removed. The rule against construing a statute to operate rectro- 
actively has no application. The legal, absolute, indisputable right 
and power to hold such stock in the future is given by the act of 1892. 
At the instant of time when the statute was passed, the holding be- 
came legalized, although it was purchased in violation of a former 
statute, and all the rights, powers, and privileges of a stockholder 
became vested in the company. The prohibitory statute being re- 
pealed, and a new, affirmative, enabling, remedial statute being en- 
acted, it necessarily operated on the condition of things existing at 
that time. There is now no statute prohibiting the company from 
holding this stock, with all the mghts and powers incident to or 
connected with it. If the holding of this stock is sanctioned, and 
the disability of the company to be and exercise all the powers and 
privileges of a stockholder are removed, it must follow, as the night 
the day, that the purchase or acquisition of it is also ratified and 
confirmed. “A statute is not retrospective, in the sense under 
consideration, because a part of the requisites for its action is 
drawn from a time antecedent to its passing.” See End. Interp. St. 
&§ 280, 281. In view of the repeal of the prohibitory statute, and 
this enabling act, how can it be maintained that there is any prin- 
ciple of public policy against this company exercising the rights of 
a stockholder? The public policy of the state was indicated by 
the act of 1892, as it was indicated by the act repealed. It would 
be presumptuous in the court to say that it is contrary to public 
policy for a corporation now to hold stock previously purchased, 
and to be a stockholder in another corporation. The statutes of 
the state are conclusive upon the courts as to questions of public 
policy. Since the statute is repealed, what law now governs the 
holding of the stock? Where is now the law preventing this com- 
pany from being a stockholder in respect to this stock? Why 
should the court draw a distinction between stock acquired and 
held previous to the statute, and that acquired after, when the stat- 
ute makes none? Is there any foundation in reason or principle 
for such a distinction? Is there any judicial reason for holding 
that one corporation may not be a steckholder in another, in respect 
to stock theretofore acquired? If such a distinction should be 
made upon any supposed ground of public policy, it was for the leg- 
islature to make it. When the legislature has reversed its public 
policy, and declared an inconsistent one, the judiciary must follow 
and obey. The question is, not as to the particular time of acqui- 
sition of the stock, but whether or not there now exists any stat- 
ute, rule of law, or principle of public policy that forbids one cor- 
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poration from being, and exercising all the rights of, a stockholder 
in another? There is none. Upon what rule or principle of law, 
therefore, is this company to be deprived of exercising the rights 
of a stockholder? Not upon the doctrine of ultra vires, surely; for 
the legislature has conferred the power to be a stockholder, with all 
the rights thereto annexed, and there is no restriction in respect to 
stock theretofore acquired. The right to hold stock in other com- 
panies is declared. And, pray, what is “public policy’? It is that 
principle of the law which holds that no one can lawfully do that 
which has a tendency to be injurious to the public, or against the 
public good, which may be termed the policy of the law, or public 
policy, in relation to the administration of the law. But “it is a 
very unruly horse, and, when once you get astride of it, you never 
know where it will carry you.” It isa variable quantity. 

Now, the question comes down to this: Could the right to hold 
this stock and exercise the rights of a stockholder be questioned in 
any action or proceeding by the people of the state? If not, then 
no one may dispute it. Upon what grounds? Public policy or 
ultra vires, or both? The former is out of this question, for the 
policy of the law is determined by the statute. As to the latter, it 
would be a legal anomaly to adjudge that the holding of stock pre- 
viously acquired is ultra vires, but otherwise as to stock subse 
quently purchased; in other words, that upon the repeal of the act 
of 1850, prohibiting the purchase, and making it unlawful, the hold- 
ing of the stock is now to be governed by the general provision of 
the Revised Statutes (now embodied in the general corporation law) 
declaring that no corporation shall possess or exercise any curpo- 
rate powers not expressly given by law, or not necessary to the ex- 
ercise of the powers so given. Chapter 687,310. Now, the power 
to hold stock is expressly given. And in Oelbermann v. New York 
& N. R. Co. 7 Mise. Rep. 353, 27 N. Y. Supp. 945, it was held that 
no one but the state, or stockholders of the purchasing corporation, 
could question the corporate power of the company to be a stock- 
holder, and so it is adjudged in other jurisdictions. The legisla- 
ture may waive the public right to object to corporate acts because 
they are opposed to the public interests, and, where any act is in- 
valid for want of legislative assent, may waive the objection and 
ratify such act by a subsequent statute. Richards v. Railroad Co., 
44 N. H. 136. 

Now, if there remains any doubt in respect to the applicability of 
the act of 1892 to the acquisition and holding of this stock, the law 
and justice require that in a summary proceeding of this character. 
to which the people of the state are not a party and cannot be hear. 
such doubt should be resolved in favor of the claimant. It is emi- 
nently proper, in view of this legislative declaration and authority, 
that the corporate power and right of the Lake Erie & Western 
Railroad Company to hold this stock, and to exercise all the rights, 
powers, and privileges of a stockholder, should be assumed until it 
is questioned by the sovereign power. When the lawmaking power 
authorizes a corporation to hold stock in another, and to exercise 
all the rights of a stockholder, it is unseemly in the inspectors of 
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election, and is improper for this court in such a proceeding, to 
undertake to decide summarily that the statute has no application 
to stock held at the time the statute was passed. Even though 
we may be wrong in our interpretation of the statute, still the com- 
pany shows a prima facie right; and, whatever doubts may exist, 
they should not be resolved against it. The vendor corporation 
voluntarily parted with its stock, received the vendee’s money in 
payinent, and created it a stockholder, or attempted to do so. The 
disability of such corporation to purchase and hold stock in other 
companies having been removed, neither law, justice, nor equity re- 
quires that the right to vote upon stock theretofore acquired should 
be denied. 

If the consequence of construing this statute to apply to stock 
theretofore purchased should result in destroying, affecting, or in- 
pairing any legal right possessed by the vendor corporation or its 
minority stockholders, there would exist very good reasons for refus- 
ing to give a retroactive operation to its provisions. Where no such 
legal rights will be impaired, the presumption against a legislative 
intention to affect matters and things theretofore arising or occurring 
is of much less potency. End. lnterp, St. § 284. And especially 
so Where the statute is a curative, remedial, or enabling enactment. 
The rule is nut inexorable, but it is largely” a question of intention; 
depending upon the nature or character of the provisions, and the 
object and purposes sought to be attained. See Cavuga Indiaus y. 
State, V9 N.Y. 235.1 N. BE. 770. Now. what legal right in the corpo- 
ration or in its stockholdets will be affected? Judge Haight held 
that the right of the company to hold this stock, as property pur- 
chased and paid for by it, could not be questioned by the vendor cor- 
poration, the contract of transfer having been consummated and 
executed, but still it had no corporate power to vote upon it. It 
ought to be agsurned, however, that the parties intended to create 
the company a stockholder, notwithstanding the statutory prohibi- 
tion. That was the purpose and effect of the transfer. If it be con- 
ceded that the statute validates the holding of this stock, must it not 
also follow that the company may vote upon it?) Is it a warrantable 
construction that, although the holding of the stock is legalized, vet 
the other provisions conferring all the rights, powers, and privi- 
leges of a stockholder ought not to be applied to it, so as to give the 
right to vote in the future? May we draw a distinction between 
the two clauses? In respect to the supposed right of the vendor cor- 
poration or its stockholders, it is an important observation to make 
that, even though it may be assumed that it was not the intention 
to give the right to vote, vet it Was one of the contingencies to which 
the parties must have looked, in making a contract or transfer of this 
character, that it may be affected in many ways by subsequent legis- 
lation. Of course, that bees the question whether it was the legisla- 
tive intention to confer all the rights and powers of a stockholder, ag 
Well as to anthorize the holding of the stock. We think that is the 
effect of the language of the statute authorizing such corporations to 
hold stock in other cor porations, etec., and repe: aling the statute that 
prohibits them from doing so. This corporation has held this stock 
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for many years, and yet, we infer, no application has been made by 
the Buffalo, New York & Erie Company, or any of its stockholders, 
to the attorney general, for the institution of quo warranto proceed- 
ings against the New York, Lake Erie & Western Company on ac- 
count of the exercise of this illegal power. Nor, it seems, has this 
act of purchase ever been questioned by the state, or by the stock- 
holders «f the latter company. If, as we believe, the legislature 
has legalized the holding of this stock, and declared that such cor- 
porations may hold stock in other railroad corporations, it is difticult 
to hold that the other consequences do not follow. The right to hold 
stuck, and to exercise the rights and powers of a stockholder, is pe 
culiarly a public question, and particularly concerns the state itself, 
Since it is a matter that relates to the exercise of corporate puwers 
or franchises. 

It follows that the inspectors should have received the vote of the 
trust company, and an order directing them to proceed with such 
election, and to receive the vote of the trust company upon the 
5,759 shares of stock in question, may be entered, with costs to the 
petitioner, 








ROBERTSON v. MERZ UNIVERSAL EXTRACTOR & CON-= 
STRUCTION CO. 


(Supreme Court, Appellate Division, First Department. March 20, 1896.) 


PRACTICE—INQUEST—SETTING ASIDE—Evasion OF CourT RULES. 

A case was set for trial on a certain day, on the supposition of the 
attorneys that it would not then be reached, and an understanding le» 
tween them that it should not be tried then. The case being reached 
and called on that day, defendant's motion to postpone the trial, and set 
down the case for some day the following week, or place it on the next 
week's calendar, was refused, for insufficient application under the ruies. 
Thereupon verdict was directed by consent of defendant's attorney, it 
being understood by the attorneys that this was to prevent the case guing 
to the foot of the calendar, with an understanding that a motion should 
be made to set aside the inquest, and have the cause set for trial at an 
early day. Held, that while it was proper to set aside the inquest, and 
permit a trial on the merits, the case should have been ordered to the foot 
of the docket. and not have been set down for trial at an early date: the 
attempt being to evade the court rules, 


Appeal from special term, New York county. 

' Action by Arthur Robertson against the Merz Universal Ex- 
tractor & Construction Company. From an order setting aside an 
inquest taken at a trial term, and setting the case down for trial 
at a future date, plaintiff appeals. Modified. 


The case was called January 2, 1806, and, by consent of counsel, was svt 
down for trial January 10, 1896, which was Friday. The case was reached 
January 10, 1896, and called for trial. An application was made by the man- 
aging clerk of the defendant’s attorney to postpone the trial, and set the 
case down for sume day the following week, or place it on the next clerk's 
calendar. Ele produced his athdavit. showing that defendant's attorney had 
been obliged to go to Chicago January 7, 1896, to engage in the trial of a 
case in the United States court, and that he was actually engaged {in such 
trial, and would not reach the city of New York earlier than the followiug 
Sunday night or Monday morning. The plaintiffs counsel was willing that 
the case be pestponed until the following week if it could then be tried, and 
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preventeé from going to the foot of the calendar. The court refused to make 
such disposition of the case, holding that the application for the postponement 
was insufficient, under the rules. The trial was then proceeded with. A jury 
was impaneled, and thereupon the managing clerk of the defendant’s attorney 
consented that the court might order a verdict without any evidence being 
given by the plaintiff; and the verdict was so ordered. A motion was prowmpt- 
ly made to set aside the inquest. restore the case to the calendar, and set it 
down for trial. Upon this motion, it appeared that the defendant’s attorney, 
on the day before the cause was originally called and set down for trial, 


. Friday, January 10, 189%, instructed his managing clerk to keep the whole 


week commencing January 10, 1806, clear of court engagements, as such 
attorney must be absent from New York City, and in Chicago, during that 
week, ip the trial of a cause in United States court; that when the case was 
ealled, however, such managing clerk consented to the cause being set dowu 
for Friday, January 10, 1896, upon the understanding and assurance (but 
not of the court) that the case could not possibly be reached on that day, 
but it would then take its place carly in the following week, and would be 
likely to be tried on Monday, January 13, 1843. Having made this disposition 
of the cause, he at once informed defendant's attorney what he had done, 
and the attorney expressed at the time his fear that, through the stringency 
of the new rules, the case might come up on Friday, and it might be ditheult 
or impossible to have it held until the following Mouday. The managing 
clerk, however, expressed the opinion that setting the case down for Friday 
would result in its not coming to trial until the following Monday. The at- 
torney, therefore, left for Chicago, and was away when the case came on for 
trial, on Friday, January 10, 183. Upon this motion, it also appeared that 
it was not the intention of the parties that the consent of defendant to a ver- 
dict being ordered for plaintiff! should in any way interfere with defendant's 
motion, to be thereafter made, to set aside the inquest, and have the case set 
down for trial at a future day. The managing clerk so testified, and plain- 
tits attorney did not deny it. The court made an order February 5, 1896, 
setting aside the inquest upon the payment of $10 costs, and setting the 
cause down for trial February 17, 1890; and from this order plaintiff appeals. 


Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


B. F. Einstein, for appellant. 
Frank J. Dupignac, for respondent. 


WILLIAMS, J. It is very apparent to us that the counsel in 
this case undertook to evade the rules of the court. It is not dis- 
puted that when they agreed to set the cause down for trial on 
Friday, January 10, 18! ¥§, they had no intention of trying the case 
on that day. The defendant's counsel intended then to do just 
what he did do.—go to Chicago, and remain there until] Friday had 
passed. Plaintiffs counsel apparently did uot intend to try the 
case on that day either, but asked consent from defendant's coun- 
sel to a direction of a verdict, so as to prevent the case from going 
to the foot of the calendar. The counsel deliberately and volun. 
tarily put themselves iu this position, and then arranged to save 
the cause from going to the foot of the calendar under the rules. 
And, to effect their purpose, consent was given that a verdiet be 
ordered, with the understanding that a motion should thereupon 
be made to set aside the inquest, and have the cause set down 
for trial at an early day. The special term fell into the error of 
allowing this arrangement to succeed. This court cannot permit 
its rules to be so tritled with and evaded. The special term might 
very properly, under the circumstances, set aside the inquest, and 
permit a trial of the case on the merits; but, considering the ac- 
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tion of counsel, the special term should not have set the case down 
for trial at an early day. 

The order should be modified by striking out the direction that 
the case be set down for trial February 17, 1896, and inserting a 
provision that it be ordered to the foot of the calendar; and the 
order, as so amended, should be affirmed, without costs. <All con- 
cur, 


In re HARRIS et al. 
. HULBURT et al. v. HARRIS et al. 
(Supreme Court, Appellate Division, Fourth Department. March, 1896.) 


DRraAINAGE—NECESSITY—CHANGE IN Laws. 

Establishment of a drain over the lands of others than petitioners in 
proceedings commenced under Laws 189, e@. 888, which required that it 
should be necessary not only for drainage of petitioners’ lands, but for 
public health, cannot be sustained where it appears that it was not neces- 
sary for public health, though pending the proceeding the constitution was 
amended. authorizing a general law permitting such a drain where public 
health did not demand it, and Laws 1895, ¢c. 381. permitting this, was 
passed; such provisions not being retroactive. 


Appeal from Monroe county court. 

Proceeding on the petition of Robert Harris and others for drain- 
age of certain lands in the town of Penfield. From an order au- 
thorizing the drain, Adele L. Hulburt and others appeal. Reversed. 


Argued before HARDIN, P. J., and FOLLETT, ADAMS, GREEN, 
and WARD, Ju. 


A. H. Gardner, T. L. Hulburt, and H. G. Pierce, for appellants. 
Frank Cummings and Walter 8S. Hubbell, for respondents. 


HARDIN, P. J. In June, 1891, Robert Harris addressed his pe 
tition to the county court of the county of Monroe, which was ver- 
ified, in which he stated that he was the owner and possessor of 
certain “swamp, bog, and other low and wet lands, situated in the 
town of Penfield, county of Monroe, and state of New York. and 
Leing desirous to drain the same, and who also deem it necessary, 
in order thereto, that a ditch or ditches, or other channels for the 
free passage of water, should be opened through lands belonging 
to your petitioner and another person or persons,” and that he 
deemed “it necessary for the public health that such lands should 
be drained.” The petition further stated that the ditch or ditches 
or other channels should commence at a certain point, and run in 
certain enumerated directions to a certain highway, “of sufficient 
distance to gain a suitable fall for drainage purposes, following 
substantially the course of the present ditch.” The petition also 
stated that it was necessary for a lateral ditch; and it stated the 
names of all persons, “so far as he [the petitioner] has been able, 
with due diligence, to ascertain the same, and who are the owners of 
all lands to be affected.” The prayer of the petition was for the 
appointment of three commissioners, “with all the powers and du- 
ties conferred under and by virtue of chapter S88 of the Laws of 
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the state of New York, passed by the legislature in the year 1869, 
relative to proceedings for the drainage of swamp, marsh, and 
other low and wet lands. and for draining farm lands, and all acts 
amendatory thereof.” The petition was presented to the county 
court on the 22d of June, 1891, and an order was made by that 
court appointing three commissioners— 


“To hear and determine: First. Whether it is necessary, in order to drain 
such Jands, that a ditch or ditches, or other channels for the free passage of 
water, should be cpened through lands belonging to others than the petitioner. 
Second. Whether it is necessary for the public health that sucb lands should 
he drained. Third, To take other and further steps with reference thereto as 
provided for hy the general drainage law of this state, * * * as amended 
by chapter 888 of the Laws of 1809; * * * and the said commissioners are 
hereby given the full powers and authority conferred upon commissioners hy 
said title of the Revised Statutes and said act of 1869, and various acts 
umending the same; and that a commission issue to said commissioners, un- 
der the seal of this court, for such purposes.” 


Subsequently, and in July, 1891, Guy McGowan and five other 
persons presented a petition containing somewhat similar language 
to that already quoted from the petition of Harris; and on the 
13th of July, 1891, an order was made that the proceedings under 
the last-named petition “be continued and consolidated as peti- 
tioners with the proceeding or petition presented by Robert Har- 
ris, of the town of Penficld,” and substituting George W. Clark, as 
commissioner, in the place of George Salmon, who had resigned. 
The commissioners named in that order were authorized to— 
“Hear and determine: First. Whether it is necessary, in orcer to drain such 
lands, that a ditch or ditches, or other channels for the free passage of water, 
Should be opened through lands bejionging to others than the petitioners, 
Robert Harris, Guy McGowan, and others. Second. Whether it is necessary 
for the public health that such lands should be drained. Third. To take such 
other and further steps with reference thereto as are provided by the general 
drainage law of this state (title 16, ¢. &, pt. 3, of the Revised Statutes, ag 
amended by chapter 888, and the acts amendatory to the said acts of 1869). 

* * Fourth. That a commission issue to said commissioners, Smith, Clark, 
and Titus, under the seal of this court, for such purposes,” 


On the 3d day of August, at a term of the county court, the: 
papers and proceedings were read, and the parties were heard, and. 


it was ordered “that the above-mentioned order of consolidation. 
in these proceedings be, and the same is hereby, in all respects,. 
confirmed.” That order was entered in the Monroe county clerk's 
ofhce on the &th of August, 1891. The commissioners took the 
usual oath of office, and entered upon the discharge of their du- 
ties, and viewed the lands mentioned in the petitions, “and found 
Water standing in considerable quantities” on certain lands men- 
tioned in the report, and their report states, viz.: 

“On the 11th day of Apri), 1892, at which all of said commissioners were 
present.” as appears by the report, they did “determine that it is necessary, 
in order to drain the lands described jn said petition, that a ditch for the free 
bassage of water shall be opened through lands belonging to others than the 
petitioners; and we have further determined at such mecting, and do hereby 
determine, that it is necessary for the publie health that such lands should 

be drained; and we further report that the minutes of the testimony taken 
by us. and of our proceedings in the said proceedings, are hereto annexed, 
marked ‘B.” That report was signed by two of the commissioners, and a. 
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nlinority report was made by Commissioner Clark, dissenting “from so much 
of the foregoing report as determines that it is necessary for the public 
healtb that said lands should be drained.” 


And in his dissenting report he further stated: 


“I do hereby report, and I do hereby determine, that it Is not necessary 
for the public health that said lands should be drained.” 


On the 30th of April, 1892, an appeal was taken to the county 
court from the said determination. That appeal seems to have 
been heard at a term of the county court in 1895, and a decision 
and opinion delivered and filed in August, 1895. The learned judge 
who presided at the term of the court, among other things, in the 
course of his decision, said, viz.: 


“Upon the whole case, I am unable to find that the drainage of these lands 
is necessary for the public health.” 


That conclusion was followed by the following language. 


“A determination may be entered iu the minutes of the court that the lands 
of the petitioner are agricultural lands; that the same are swampy, low, or 
wet lands; and it is necessary, in order to drain such lands, that a diteb or 
ditches, or other channels for the free passage of water, should be opened 
through the lands belonging to the persons other than tbe petitioners whox<e 
names are set forth in the petition in this proceeding.” 


It appears that the decision was also followed by an order or 
judgment which contained the following language: 


“After hearing all of the evidence produced on the part of the appellants 
and respondents, and after due deliberation being had thereon, it is hereby 
ordered, adjudged, and decreed that the lands of the petitioners are agricul 
tural lands, and they are swampy, low, or wet lands; and it is necessary, is 
order to drain such lands, that a ditch or ditches, or other channels for passige 
of water, should be opened through the lands belonging to the persons otber 
than the petitioners, whose names are set forth in the petitions iu this pr- 
ceeding.” 


In section 1 of chapter 888 of the Laws of 1869, it was provided 
that: 


“Any person or persons owning or possessing any swamp, bog, meadow, or 
other low or wet lands within this state, who shall be desirous to drain the 
Same, and who shall deem it necessary in order thereto that a ditch or ditches 
or Other channels for the free passage of water should be opened through 
lands belonging to another person or other persons, and any person or persons 
who shall deem it necessary for the public health that any such swamp, te:g. 
meadow or other low or wet lands shall be dralned, may present a petiticn. 
duly verified * * *." 


In section 2 it was provided that if the county judge is satisfied 

that such drainage is necessary he shall appoint three commis- 
sioners— 
“To hear and determine. first, whether it is necessary, in order to drain such 
lands, that a ditch or ditches, or other channels for the free passage of wuter 
should be opened through lands belonging to others; second, whether it ‘s 
necessary for the public health that such lands shall be drained; and to take 
such other and further steps with reference thereto as are hereinafter pre 
vided for.” 

Section 4 of that act provides that parties shall be heard, and 
that the commissioners shal]— 

“Proceed by personal view of lands and otherwise to determine Whether it is 
necessary ip order to drain such lands, that a ditch or ditches or other chaune-s 
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for the free passage of water shall be opened through lands belonging to 
others than the petitioner or petitioners, and also whether it is necessary for 
the public health that such lands shall be draiued.” 


In section 5 it is provided, viz.: - 


“Any party feeling aggrieved by svch determination may appeal therefrom 
to the said county judge by giving written notice of such appeal to said com- 
missioners within ten days after the last publication cf said notice.” 


That section also provides that the judge shall “proceed to hear 
said appeal, and to determine the same.” 


In section 6 it is provided that if the commissioners shall de-. 
termine, or the county judge shall determine, “that for the benefit 
of the public health such ditches, drains or channels should be 
opened,” it shall be their duty to cause an accurate survey of all 
the said lands to be made. 

Section 12 provides that the county judge shall hear the proofs 
and allegations of the commissioners, and that he may dissolve 
the commission, or may give any directions that the rights of par- 
ties or the public interest shall require. That section also pro- 
vides that: 

“An appeal on questions of law arising under this act. ‘nay be taken from the 
decision of any county judge, or county judge and justices of sessions, to the 
supreme court at any time within thirty days after such decision shall have 
been made and filed; and the same shall be henrd as ¢ppeals from an order 
are heard; costs thereon to be adjudged in the discretion or the court.” 


In Re Swamp Lands in Town of Chili, 5 Hun, 116, it was held, in 

proceedings arising under the act of 1869, and the amendment 
thereof by chapter 303 of the Laws of 1871— 
“That the reversal by the county judge of the determination of the commis- 
sioners, upon the ground that it was not necessary for the public health that 
the lands described in the petition of the landowners upon which this pro- 
eeeding was instituted should be drained, was conclusive upon that question; 
this court having no power to review the facts, the appeal to it being limited, 
by the terms of the act (section 12, Act 1869). to questions of law.” 


That case was referred to with approval in Re Ryers, 72 N. Y. 1. 


Inasmuch as the county court reached the conclusion that it 
was not necessary for the public health that the lands described in 
the petition should be drained, it would have been in accordance 
With the authority in the Town of Chili Case to have ordered a re- 
versal of the proceedings, and we are of the opinion that the county 
court ought to have ordered a reversal of the proceedings had. 
His error in that respect should lead us to reverse the order en- 
tered upon his decision. 

Since the proceedings were instituted, in 1891, the people of the 
state have amended the constitution, and the provision to which 
we shall refer took effect on the Ist day of January, 1895. In ar- 
ticle 1, § 7, of the amended constitution is found the following 
language: 

“General laws may be passed permitting the o-wners or occupants of agricul- 
tural lands to construct and maintain for the drainage thereof, necessary 


drains, ditches and dykes upon the lands of others, under proper restrictions 


and with just compensation, but uo special laws shall be enacted for such pur- 
poses,” 
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Prior to the adoption of that provision of the constitution, drain- 
age laws were upheld only for the purpose of preserving the pub- 
lic health. In re Ryers, 72 N, Y. 1, and cases there cited. It is 
to be observed that the provision of the constitution to which we 
have referred is permissive to the legislature. The words, “gen- 
eral laws may be passed permitting,” etc., contemplate future ac- 
tion by the legislature. Such action was had by the legislature in 
1895, as will be seen by an examination of chapter 384 of the Laws 
of 1895. In the first section of that act a definition is given of the 
term “drain” and the term “dyke,” and authority is then given in 
the following language: 

“A person owning agricultural lands within this state may Institute precerl- 
Ings for the drainage of such lands or the protection thereof from overtlow. br 
the construction and maintenance of a drain or dyke, on the lands of another 
person, or the use of mechanical devices, by presenting a veritied petition to 
the county court of the county in which such lands are lecated * * © set- 
ting forth a general description of the lands to be drained or protected, the 
names and places of residence of the owners of all lands affected by the pr 


ceedings, so far as the same can with reasonable diligence be ascertained, ani 
a prayer for the appointment of three commissiovers.”’ 


In the fifth section of that act it is provided that on the pres. 
entation of the petition the court shall, if there appears to be 
reasonable ground therefor, appoint three freeholders— 


“To hear and determine the following matters: First. Whether such lands 
shall be drained or protected. Second. Whether it is necessary in order to 
drain or protect such land that a drain be opened through or dykes erected 
upon, lands belonging to another or whether mechanical devices should be con- 
structed or used. Third. The amount of damage, if any. sustained by snueh 
other land owners, by reason of the opening of such drain or the constructi o 
of such dyke. Fourth. Take such other and further steps with reference ts 
the proceeding as are provided by this act.” 


Section 8 provides that, after filing of such deterinination, anr 
person aggrieved may appeal therefrom “to the court in which such 
proceeding was instituted,” and the court shall “hear and determine 
such appeal”; and it is further provided, viz.: 

“The court shall enter an order in relation to such determination, reversi:s. 
affirming or modifying the same, and such orde: shall be final and coneiasive 
in relation to all matters involved in the appeal.” 

In section 11 a provision is inserted that a person aggrieved by 
an assessment may appeal to the court in which such proceediug 
Was instituted, or is pending, for the correction thereof; and that 
section further provides that after hearing the appeal the court 
“shall enter an order confirming or setting the same aside, from 
which order there shall be no appeal.” 

The provisions we have already referred to are sufficient to it- 
dicate that the statute of 1895 differs widely from the act of 1st 
and the act of 1871 amending the same. It may be observed. iz 
passing, that the act of 1895 does not, in terms, repeal the statute 
of 1869, or the statute of 1871. 

It is contended by the learned counsel for the respondent thzt 
the proceedings before us may be upheld under the new provisinn 
of the constitution, to which reference has been made, and the 
statute of 1805, passed in pursuance of the authority conferred br 
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the new constitutional provisions. We are not persuaded that such 
course ought to have been adopted by the county court. The con- 
stitutional provision was prospective. It authorized the legisla- 
ture, at a subsequent period, to pass a general law permitting the 
owners of agricultural lands to construct and maintain, for drain- 
age thereof, necessary drains, ditches, and dykes upon the lands 
of others. Until the passage of such law there was no authority 
for conducting the proceedings in virtue of the constitutional pro- 
vision. The provisions contained in the general law passed in 
1895 were so unlike the provisions found in the legislation of 1869 
and 1871 that we are of the opinion that the proceedings instituted 
in 1891 ought not to be upheld under the statute of 1895. We are 
of the opinion that neither the constitutional provision, nor the 
statute of 1895, should have retroactive effect, inasmuch as there 
is no express language in either the constitution or in the statute 
evincing the intent that they should be retroactive. Al] the lan- 
guage of the new constitutional provision, and of the law passed 
in 1895, can be satisfied by giving a construction which shall regard 
it as prospective in its operation. Railroad Co. v. Van Horn, 57 
N. Y. 473; O’Reilly v. Stage Co., 87 Hun, 406, 34 N. Y. Supp. 358; 
Shreveport vy. Cole, 129 U. S. 48, 9 Sup. Ct. 210. In the latter case 
the following language was used: 

“Constitutions, as well as statutes, are construed to operate prospectively 


only, unless, on the face of the instrument or enactment, the contrary inten- 
tion is manifest, beyond reasonable question.” 


The foregoing views lead us to the conclusion that the county 
court fell into an error in upholding the proceedings. We think 
its order and judgment should be reversed, and the proceedings in- 
stituted in 1891 should be dismissed, with costs. 

Judgment and order of the county court of Monroe county re- 
versed, with costs, and the proceedings dismissed, with costs. All 
concur, 


SLATTERY et al. v. HASKIN. 
(Supreme Court, Appellate Division, Fourth Department. March, 1896.) 


APPEAL—REVIEW—CONFLICTING EVIDENCE. 
A finding on conflicting evidence wlll not be disturbed. 


Appeal from judgment on report of referee. 

Action by William T. Slattery and another against Samuel E. 
Haskin. From a judgment entered in Steuben county for plaintiffs 
for $171.13 and interest from July 1, 1885, with costs, defendant ap- 
peals.  Aflirmed. 


The action was commenced in justice court the 23d of May, 1885, in the 
town of Avoca, where a judgment was rendered by the justice on July 3. 
1885, in favor of the plaintiffs, for $171.18 damages. In the complaint it wus 
alleged that the plaintiffs were copartners doing business at Wallace, in the 
aforesaid town, and that the defendant was indebted to them for goods, 
wares, and merchandise sold and delivered by them to the defendant, his tnm- 
ily. hands, servants, and agents, of the value and agreed price of 8195, for 
which defendant promised to and agreed to pay the plaintitfs. The answer 
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consisted of a general denial, “and claims an offset to the amount of £400 
against any demand of the plaintiffs.” Defendant appealed to the county 
court of Steuben county for a new trial, whereupon the action was referred 
to C. F. Kingsley, Esy., to hear and determine, and upon his report judgment 
was entered, from which the appeal is taken. Exceptions were taken to the 
referee's fiudings and to certain refusals to find. The appeal was taken from 
the judgment of the county court on December 10, 1887. From the evidence 
it appears that the parties had some dealings prior to April, 1882, and on the 
24th of April, 1882, they settled their accounts leaving no balance due tv 
either party. It was claimed at the trial that an agreement was entered into 
to the effect that the plaintiffs should sell and deliver to the defendant gouds 
at 12 per cent. above what the same cost plaintiffs, and that defendant should 
pay therefor in checks to be delivered to plaintiffs by defendant’s wife, and 
plaintiffs should credit all checks so received by them, and charge the de 
fendant for all goods sold and money paid to him or his wife in a book to 
be kept by the plaintiffs for that purpose. The principal matters in contro 
versy arose bctween April 24, 1882, and April 24, 1883. 


Argued before HARDIN, P. J., and FOLLETT, ADAMS, GREEN, 
and WARD, JJ. 


Irving Paine, for appellant. 
John F. Little, for respondents. 


HARDIN, P. J. From the evidence it appears that the plaintiffs 
were copartners doing business as merchants at Wallace, in the town 
of Avoca, Steuben county, in 1882 and 1883, and that they sold 
goods and merchandise to the defendant, most of which were received 
by his wife and family; that in the course of the dealings a pass 
book was used, prepared by the plaintiffs, and delivered to the de 
fendant or his wife; and that in 1882 the pass book was produced, 
and a settlement had between the parties, and it was found there was 
no balance due from one to the other. Thereafter the defendant con- 
tinued to trade at the plaintiffs’ store, and the account which is the 
subject of this action accrued; and while the account was thus ac- 
cruing it seems the defendant or his wife was accustomed to take 
checks to the plaintiffs’ store, and have some of them credited upon 
the account and some of them cashed. Thereafter a controversy 
arose over the checks cashed by the plaintiffs, and as to the amount of 
cash received to apply on the account of the plaintiffs. There is a 
conflict in the evidence between the plaintiffs’ witnesses and the de 
fendant’s witnesses as to the checks of the defendant which he in- 
dorsed to his wife; the wife insisting that there had not been credited 
upon the account all moneys which she had paid to, or intended to 
pay to, the plaintiffs upon the account. It was for the referee to 
determine what credit should be given to the defendant’s wife, after 
considering all the circuinstances surrounding her, and her testi- 
mony upon the vital question of fact involved in the case. Elwood 
vy. Telegraph Co., 45 N. Y. 549; Roosa v. Smith, 17 Hun, 138; Wilcex 
v. Selleck, 92 Hun, 38, 36 N. Y. Supp. 633. The referee seems to bave 
resolved the principal features as to the conflict arising upon the evi- 
dence before him in favor of the plaintiffs. We ought not to disturb 
his finding upon the conflict in the evidence. The referee has writ- 
ten a sensible opinion, showing the manner in which he dealt with 
the evidence before him. The appellant does not point out any 
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error requiring an interference with the conclusions stated in the 
referee’s report. Nor do the exceptions taken during the progress of 
the trial require us to interfere with the decision made by the referee. 
The judgment must, therefore, be affinned. 

Judgment affirmed, with costs. <All concur. 
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MANIEHIAT&LAN RY. CO. v. OSULLIVAN et al. 
(Supreme Court, Special] Term, New York County. February, 1896.) 


AWARD OF COMMISSIONERS—SETIING ASIDE—APPEAL—STAY. 

An order at special term of the supreme court setting aside an award of 
commissioners and appointing new ones is an arder affecting a substantial 
right, within Code Civ. Proc. § 1347, and may therefore be stayed pending 
ap appeal. 


Action by the Manhattan Railway Company against O'Sullivan and 
others. Motion by defendants for stay on an appeal from an order 
of the special term setting aside the award of commissioners. 
Granted. 


Davies, Short & Townsend, for plaintiff. 
Evarts, Choate & Beaman, for defendants. 


LAWRENCE, J. This is a motion for a stay on an appeal from an 
order of the special term setting aside the award of commissioners. 
The order appeated from awarded to the defendants $75,000. That 
order has been set aside, and new commissioners appointed in the 
proceeding. The trial before the old commissioners occupied several 
months, and involved large legal expenses. It is claimed on the part 
of the railway company that the court has no power to grant such a 
stay, for the reason that the order is not a final, but an interlocutory, 
order. Iam of the opinion that it is within my power to grant a 
stay under the general provisions of section 1847, Code Civ. Proc. The 
order affects a substantial right, and it would seem to be a great hard- 
ship to compel the property owners to go on with another proceeding, 
before a new set of commissioners, before having the question de- 
termined whether the order setting aside an award for $75,000 wags or 
Was not erroneous. See, also, section 3382, Code Ciy. Proc. Motion 
yranted upon condition that the appellants stipulate to argue the 
appeal before the appellate division at the March term, and give an 
undertaking to pay all costs and damages, not exceeding the sum of 
$500. Settle order on one day's notice. 
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FOSTER vy. ELECTRIC HEAT REGULATOR UO, 
(Supreme Court, Special Term, New York County. February, 1896.) 


1. SummMoxs—OrneER FOR PCBLICATION—JURISDICTION. 
Code Civ. Proce. § 1780. provides that an action against 4 foreign corpora- 
tion may be maintained by a resident of the state, or by 9 domestic cor- 
poration, for any cause of action. Section 439 provides that an order of 
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publication must be founded upon a verified complaint showing 2 sufficient 
cause of action against the defendant to be served, ete. Held, that the 
court has no jurisdiction to order publication of summons in an attachment 
against a foreign corporation, where the verified complaint dues not show 
that plaintiff is a resident of the state. 


2. SamME—AMENDMENT OF COMPLAINT. 

Where, in an attachment against a foreign corporation, the court orders 
publication of summons in the absence of an allegation that plaintiff is a 
resident of the state, as required by Code Civ. Proc. §$ 439, 1780, the defect 
cannot be cured by an amendment of the complaint nunc pro tunc. 


Action in attachment by Foster against the Electric Heat Reg- 
ulator Company. There was an order for the service of summons 
by publication, and defendant moves to vacate it. Granted. 


BE. A. S. Man, for plaintiff. 
Oliver C. Semple, for defendant. 


LAWRENCE, J. In this case, the defendant, for the purposes 
of motion only, appears and moves to vacate an order for the serv- 
ice of the summons by publication, dated and filed on the 26th 
day of September, 1895, together with any service of such summons 
made thereunder. The motion is made upon the papers on file. on 
the ground of want of jurisdiction in the justice making said order 
—First, because the justice making such order was then and there 
without power to make the same, for want of a verified complaint 
showing a sufficient cause of action against the defendant directed 
to be served; second, because this court was then and there with- 
out jurisdiction of the cause of action set forth in the complaint. as 
appears upon the face of such complaint, under section 1780 of the 
Code of Civil Procedure. 

Section 1780 of the Code of Civil Procedure provides that an ac- 
tion against a foreign corporation may be maintained by a resident 
of the state, or by a domestic corporation, for any cause of action. 
Section 439 of the Code of Civil Procedure provides that the order 
of publication must be founded upon a verified complaint showing 
a sufficient cause of action against the defendant to be served, ete. 
It was held by the general term of this department in Ladenburg 
v. Bank, 87 Hun, 269, 33 N. Y. Supp. 821, that in an action brought 
against a foreign corporation, commenced by attachment, where the 
cause of action arose without the state of New York, the supreme 
court has no jurisdiction, unless the plaintiffs are residents of the 
state of New York. It was held in the case of Bryan v. Publishing 
Co., 112 N. Y. 382, 19 N. E. 825, that to authorize an order under 
Code Civ. Proc. § 488, directing service of summons by publication 
on the ground that the defendant is a nonresident, not only is an 
affidavit of nonresidence necessary, but also a verified complaint 
showing a suflicient cause of action against the defendant to be 
served (Code Civ. Proc. § 439), and that the case is one of which 
the court can take cognizance. And in Paget v. Stevens, 143 N. 
Y. 172-177, 38 N. E. 273, the court say that, under the provisions of 
the Code of Civil Procedure providing for the service of a summons 
by publication upon a defendant out of the state (sections 488, 429), 
which require that the order directing such a service shall be 


—_ ———— ee 


Sup. Ct.] MORTON v. CHESLEY. 1065 


founded upon a verified complaint showing a sufficient cause of ac- 
tion against a defendant to be served, it is not sufficient that the 
complaint set forth facts sufficient to constitute a cause of action; 
the cause of action must be one of which the court can take cogni- 
zince. It is apparent from these decisions that, where an action 
is brought against a foreign corporation, all the facts required by 
section 1780 must be set forth in a verified complaint, in order to 
enable the plaintiff to obtain an order of publication, and to give 
the court jurisdiction for that purpose. In this case it Was neces- 
sary, under section 1780, that the plaintiff, in his complaint, should 
show that he was a resident of this state. There Was no such alle- 
gation in the verified complaint which was submitted to the learned 
justice who granted the order of publication. On the contrary, it 
appeared from the contract, which was set forth at length in the 
complaint, that both plaintiff and defendant were nonresidents. 
The plaintiff relies upon an order made by one of the justices of 
this court, perinitting him to amend his complaint nunc pro tune; 
but, as the defect in the first instance was jurisdictional, the amend. 
atory order is of no avail. See Ladenburg y. Bank, 87 Hun, 274, 33 
Y. Supp. 821, and cases cited. In the Ladenburg Case it had 
been held at the Special term that the defect could be cured by an 
affidavit filed nunc pro tune, but the general term, as already stated, 
did not coneur in that view. Iam of the Opinion, therefore, that 
this motion must be granted. Settle order on one day's notice. 








MORTON y. CHESLEY, 
(Supreme Court. Special Term, New York County. February, 1896.) 


ARREST—ComPLaIntT—SPECIFICATION OF VALUE. 

Code Civ. Proe. $§ 1695 (subd. 6), 1722, 1726, and 1730, make the value 
of the chatte] an essential element in the different orders in an action of 
replevin: and therefore, to sustain an order of arrest under Section 550, 
for removing and concealing an article sought to be recovered in such 
action, the complaint lust specitically allege its value. 


Action by Morton, ete. against Chesley. Defendant moves to 
vacate an order of arrest. Granted, 


Blair & Rudd, for plaintiff. 
Norwood & Dilley, for defendant. 


LAWRENCE, J. This is an action: of a sole surviving partner, 
to recover the possession of certain books of account, the property 
of the partnership. The defendant is the administrator of the de- 
ceased partner. The arrest was granted upon an allegation that 
the defendant had removed a part of these books from the State of 
New York, so that they could not be found or taken by the sheriff, 

he motion is made upon the papers upon which it was granted, 
namely, the complaint and certain affidavits. There igs no positive 
allegation of the value of the books in the complaint, and this is 
claimed to be a fatal defect, on the authority of Crotty v. Kimball, 
22 Wkly, Dig. 433, and Gordon vy. Fox (Sup.) 11 N. Y. Supp. 5. 
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In Crotty v. Kimball the order of arrest was granted upon the 
complaint and affidavit of one of the plaintiffs, in which it was al- 
leged that the defendant, who was an attorney at law, had been 
cmployed by the plaintiffs, as administratrices of an estate, to appear 
for them and represent them in closing up said estate, and that. in 
the course of his employment, defendant received the sum of $.- 
123.23, belonging to said estate; that plaintiffs had frequently de 
manded of defendant the said sum, with interest, less different 
amounts defendant had, from time to time, paid out by direction of 
plaintiffs, but that defendant had refused to pay the same, though 
adinitting that there was a large unexpended balance remaining of 
said amount. There was, however, no statement made of any spe 
cific sum alleged to be due. The general term of this department 
(Brady, J., delivering the opinion) held: 

“That the statement of some specific sum due in an action of this character 
is essentially necessary to authorize an order of arrest, for the reason that 


the amount of bail in which defendant is to be held is controHed by the alleged 
indebtedness.” 


Gordon v. Fox was an action for the specific performance of a 
contract for the transfer of an interest in a patent, the plaintiff al- 
leging that the value of the interest is $250,000, but stating no facts 
justifving that assertion. It was held by Barrett, J., at special 
term, that there was nothing alleged to show the value of the pat- 
ent, and that an order of arrest granted under section 550? of the 
Code of Civil Procedure should be vacated, for the reason that there 
was nothing upon which to fix bail. 

In Thompson y. Gould, 16 Abb. Prac. (N. 8S.) 424, it was hed 
that, in an action for damages for refusal to receive and pay for 
certain gold contracted for by defendants, an allegation of dam- 
ages in the complaint in the words that, by said refusal, plaintiff 
assignee was damaged in the sum of $567,000, without, as matter 
of fact, showing how that or any damage arises, was insufficient to 
give defendants notice of the question to be tried, and a demurrer 
to such complaint for want of sufficient cause of action was sus- 
tained. | 

The onlv averment in this case bearing upon the question of 
value is contained in paragraph 8 of the complaint, which is as fol- 
lows: “That, by reason of the wrongful taking and detention of 
said books, plaintiff has suffered damage in the sum of $1,000." _ If 
the cases above cited are applicable to this case, this allegation 
would appear to be too indefinite to enable the court to fix the 
amount of bail. Section 1695 of the Code of Civil Procedure (sub- 
division 6) requires a plaintiff in an action of replevin to state the 
actual value of the property. Section 1722 provides for the recov- 
ery of damages for injury to or depreciation of a chattel while in 
the defendant's possession, and requires that in that case he must 
sct forth the facts in his complaint, and demand judgment for 
damages accordingly. Section 1726 provides that the verdict, re 


1 Code Civ. Proc. § 590, provides, inter alia, that defendant may be arrestcd 
in an action to recover a chattel so disposed of that it cannot be found. 
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port, or decision must fix the value of the chattel where the chat- 
tel has not been replevied. And section 1730 makes the value thus 
determined an element of the judgment. I agree with the counsel 
for the defendant that, the element of value thus being an issue in 
the case, it should have been pleaded. See, also Westervelt. v. 
Agramaria, etc., 58 Hun, 147, 11 N. Y. Supp. 340. 

For these reasons, I am of the opinion that the order of arrest 
should be vacated, with costs to the defendant, 





(15 Misc. Rep. G62.) 
In re PARKE. 


(Supreme Court, Special Term, New York County. January, 1896.) 


1. INSANITY—APPOINTMENT OF COMMITTEE—NOTICE. 

Code Civ. Proe., § 2325, relating to appointment of committees for in- 
Competent persons, provides that the court must, unless Sufficient reasons 
for dispensing therewith are set forth in the petition or accompanying 
aftida vit, require notice of the presentation of the petition to be given to 
the busband or wife, or to one or more of the relatives, of the person 
alleged to be incompetent, ete. Held that, where the application for the 
appointment of a committee is made by the husband or wife, notice to a 
relative of the alleged incompeteut person need not be given, 


2. SAME— WHEN REFvseED. 
A motion to appoint a certain person committee of the person and prop- 
erty of an alleged incompetent person will be denied where it appears that 

& commission is in force at the time of the hearing. 


Motion by William P. Parke for the appointment of himself as com- 
mittee of John Parke, an alleged lunatic. Denied. 


William L. Flagg, for the motion. 
Frank Moss, opposed. 


TRUAX, J. I am of the opinion that section 2325 of the Code? 
does not require notice to be given to a relative of the alleged incom- 
petent person when the application for the appointment of commit- 
tee is made by the husband or wife. The statute contemplates that 
the motion for the appointment of a committee may be made by “anv 
Person,” and that if made by any person other than husband or wife, 
or a relative, notice thereof must be given to the husband or wife, or 
toa relative. Notice is only to be given to a relative when not given 
to the husband or wife. In this case it was unnecessary to give 
hotice to the wife, because she made the application. It is to be nv- 
ticed that this is not an application to set aside the commission here- 
tofore issued herein, and that, therefore, I cannot set that commission 
aside, even if it has been improperly issued. The motion is to ap- 
Point a certain person committee of the person and property of the 
alleged incompetent person. This I decline to do, because it has been 


1 Code Civ. Proce. § 2325, provides as follows: “* * * The court must, un- 
less suffictent reasons for dispensing therewith are set forth, in the petition 
or accompanying affidavit, require notice of the presentation of the petition 
to be given to the husband or Wife, if any, or to one or more of the relatives 
of the person alleged to be incompetent, or to an ofticer specified In the last 
Kection, * # #» 
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made to appear that a commission is now in force, and on the return 
of that commission the matter can be brought before the court. 
Motion denied, without costs. 


JACKSON v. BRADHURST et al. 
(Supreme Court, Special Term, New York County. February, 1896.) 


PARTITION—LIENS OF THtrp PERSONS. 

Code Civ. Proc. § 1540, provides that plaintiff in partition may, at his 
election, make a creditor having a lien on an undivided share in the prep- 
erty a defendant; that in such case he must specify the Interest to which 
it attaches; and that, if partition is made, the lien shall thereafter attach 
only to the share assigned to the party upon whose share the lien at- 
tached. Held, that such section applies only where an actual partition is 
made, and vot in a case in which sale is made. 


Action of partition by Jackson against Charles C. Bradhurst and 
others. There was a judgment of partition, and sale of the land, and 
the purchaser moves to set aside the sale on the ground that a lis 
pendens previously filed constituted a cloud on the title. Motion 
denied. 


Charles A. Jackson, for plaintiff. 
William J. O’Leary, for defendants. 


TRUAX, J. On the 17th day of February, 1892, prior to the filing 
of the lis pendens in this action, which is an action of partition, a lis 
pendens was filed in an action brought by one Mary E. Smith against 
the above-named Charles C. Bradhurst, in an action to enforce the 
specitic performance of a certain contract, by which the said Charles 
C. Bradhurst agreed to give a mortgage upon his interest in certain 
premises which were afterwards sought to be petitioned in this action. 
Thee above-named Mary E. Smith was not made a party to this 
action. There was no advertisement in this action for liens upon the 
undivided shares of the various parties, and the lis pendens in the 
action of Smith against Bradhurst is still upon the interest of the 
said Bradhurst. Certain premises were sold under the decree in this 
action, and purchased by the moving party, whonow seeks to have said 
purchase set aside upon the ground that the lis pendens filed in the 
action of Smith against Bradhurst is a cloud upon the title to said 
premises. Section 1540 of the Code of Civil Procedure provides that 
“the plaintiff may, at his election, make a creditor, having a lien ou 
an undivided share or interest in the property, a defendant in the 
action. In that case he must set forth the nature of the lien, and 
specify the share or interest in which it attaches. If partition of the 
property is made, the lien, whether the creditor is or is not made a 
party, shall thereafter attach only to the share or interest assigned 
to the party upon whose share or interest the lien attached, which 
must be first charged with its just proportion of the costs and ex- 
penses of the action in preference to the lien.” This section of the 
Code was intended to apply only to a case where an actual partition 
is nade, and not a case where a sale is made. The sections of the 
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Code relating to partition make a difference between an actual parti- 
tion and a sale. For instance, by section 1532, which is the first sec- 
tion of the article of the Code relating to actions for partition, it is 
provided that two or more persons holding as joint tenants or tenants 
in common may maintain an action for partition according to the 
respective rights of the persons interested, and for the sale thereof 
if it appears that partition cannot be made. From this section it 
appears that a sale is only to be made in case an actual partition can- 
not be made. Section 1540 doves not apply to the case of a sale, be- 
cause it does not use the word “sale,” nor does the language, “that 
the liens shall attach only to the share or interest assigned,” con- 
template the case of a sale and distribution of the proceeds. The 
share is only assigned to the party where actual partition is made. 
In other cases there is a distribution of the proceeds. 
Motion granted. 


(15 Mise. Rep. 512.) 
AI.DEN v. BARNARD et al. 


(Supreme Court, Special Term, Oneida County. January, 1896.) 


LimiTaTIONS—RUNNING OF STATUTE. 

A wife having advanced money to her huband on his agreement to pro- 
cure therewith an assignment to her of overdue mortgages on his resi- 
dence, he, instead thereof, procured, without her Knowledge, satisfactions 
and recorded them. When, shortly thereafter, she discovered this, they 
made an agreement that the mortgages should stand as security for the 
funds which he had used, and that she should have the same interest in 
the lands as if she held the assignments, and that, as long as they should 
live on the premises and she should be accorded certain privileges therein, 
he should be released from payment of interest. Held, in an action by her, 
after his death, to be adjudged owner of the mortgages, and for foreclosure 
thereof, that the statute did not begin to run while she was in the eujoy- 
ment of the premises with him. 


Action by Roxanna Alden, individually and as executrix of her 
deceased husband, against Charles E. Barnard, executor of de- 
ceased, and others, to have satisfactions of mortgages canceled. to 
have plaintiff adjudged owner of the mortgages, and to have therm 
foreclosed. Judgment for plaintiff. 


J. A. Pease and S. M. Lindsley, for plaintiff. 
Charles G. Irish and Thos. S. Jones, for defendants Charles E. 
Barnard, Minnie E. Hughes, and Nellie C. Barnard. 


WRIGHT, J. In 1883, Mr. Alden. a few weeks prior to his mar- 
riage with the plaintiff, obtained froin her e700, upon the agree- 
ment that he would use the money in procuring an assignment to 
her of a mortgage then outstanding against his residence in Utica, 
and overdue. <A few weeks after their marriage, be obtained an- 
other sum, of $800, upon the agreement that he would use it in 
procuring the assignment to her of another mortgage outstanding 
against his residence, and overdue. Instead of procuring assi¢n- 
ments, he procured, without her knowledge, satisfactions of the 
mortgages, and put them on record. A short time thereafter, upon 
her discovering the misappropriation of the funds, they made an 
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agreement that the mortgages should stand as valid securities in 
her hands for the amount of the funds misappropriated, and that 
she should have the same interest in the land as if she held as- 
siznments thereof, and that, as long as they should live together 
as husband and wife on the premises, he should be released from 
the payment of interest. He had no other property, and they lived 
together in the enjoyment of the possession of the property until 
his death, which oecurred in December, 1890. The defendants who 
have answered are the executor of the will of Mr. Alden and his 
children by a former marriage. They interpose the statute of 
limitations as a defense. 

As between the plaintiff and her husband, these mortgages were 
never paid nor satistied. Equity does not give his wrongful de 
flection of the fund the force of payment, but considers what ought 
to be done as done. By the use of her money as described, under 
the agreement to obtain assignments, she became at once the equi- 
table owner of those mortgages, with the right to enforce them. 
Johnson v. Parmely, 14 Hun, 398; Short v. Currier, 153 Mass. 182. 
26 N. E. 444; Purser v. Anderson, 4 Edw. Ch. 18. If there were no 
subsequent agreement, the statute of limitations would begin to 
run from that date. But the subsequent agreement above detailed, 
by which he conceded all of her rights, rendered litigation unnec- 
essary. Her possession and right of possession under the agree. 
ment had a characteristic additional to that of a wife in the enjoy- 
ment of her husband’s real estate; and it was so recognized by her 
husband on a subsequent occasion, when she complained of having 
been excluded by his children from the enjoyment of certain rooms, 
contrary to the agreement above mentioned, and proposed to leave 
the house unless he should rectify the matter, which was accord. 
ingly done. And since, under that agreement, nothing became due 
on the mortgages while they were in mutual possession and enjoy- 
ment of the premises, the statute of limitations did not begin to 
run against the plaintiff until the date of Mr. Alden’s death. The 
statute never runs against a contractor while he is in the full en- 
jovment of his rights under the contract. While the plaintiff was 
in possession of the premises with her husband, she, under the 
agreement, was in the enjoyment of all the rights she had, or could 
have, as owner of those mortgages, according to their terms of pav- 
ment, as modified by the agreement. The executor and heirs oc. 
cupy Mr. Alden’s position. The complaint may stand as amended 
to conform to the proof. The plaintiff is entitled to judgment. 

Judgment for plaintiff. 


KIERNAN et al. v. AGRICULTURAL INS. CO. et al. 
(Supreme Court, Appellate Division, Fourth Department. March, 19896.) 


1. OFFER OF JUDGMENT—RIGHT TO Costs SUBSEQUENTLY INCURRED. 

Code Civ. Proc. § 738, provides that a defendant may, before trial, serve 
upon plaintiff’s attorney a written offer to allow judgment for a sum 
specified, with costs; and that if plaintiff does not accept the same, ani 
fails to obtain a more fuvorable Judgment, be cannot recover costs from 
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the time of said offer, but must pay costs from that time. Held, that where 
plaintiff did not accept an offer of judgment made before trial, and failed 
to obtain a more favorable judgment, he was liable for costs thereafter 
incurred by defendant, notwithstanding that the trial court ordered judg- 
ment for plaintiff, with costs. 


2% SaME—EQUITABLE ACTION—APPLICATION OF STATUTE. 
Said section applies to equitable actions. 


Appeal from special term, Erie county. 

Action by William Kiernan, as executor, and another, against the 
Agricultural Insurance Company and another, on a policy of in- 
surance. From an order made at special term requiring the clerk 
of Cattaraugus county to retax and readjust the costs in said action, 
‘ plaintiffs appeal. Affirmed. 


Appeal from an order made at the Erie special term in October, 1895, re- 
quiring the clerk of Cattaraugus county “to tax and allow the defendant’s costs 
In this action subsequent to the offer of judgment made by the defendant May 
11, 1892, and to retax and readjust the plaintiffs’ costs in this action, and to 
allow the plaintiffs only such items of costs and disbursements as accrued 
prior to said otfer ef judgment, on the 11th day of May, 1892, and to add the 
same to the damages recovered by the plaintiffs fn this action, and from such 
aggregate to deduct the defendant’s costs and disbursements as taxed by him, 
and to enter judgment in this action in favor of the plaintiffs, and against 
the defendant, for the amount remaining after such reduction.” The issues 
were brought to trial at a special term in Juve, 1895; and, among the con- 
clusions of law, it was found, viz.: “The evidence given upon the trial of this 
action was not sutticient to justify the court in ordering 2 zeformation of said 
policy of insurance; and the plaintiffs, upon ali the proofs in this case, are 
uot entitled to a reformation thereof.’”? The court also found, viz.: “The plain- 
tiffs are entitled to recover in this action for the amount of the insurance upon 
said personal property in said dwelling house, being the sum of $300, with 
interest thereon from the 18th day of March, 1892; aud IT direct judgment 
to be entered accordingly in favor of the plaintiffs, aud against the defendant 
the Agricultural Insurance Company, for the said sum of $800, and interest 
thereon from March 18, 1892, with costs and disbursements to be taxed.’ It 
appears that on the 11th of May, 1802, the defendant the Agricultural In- 
surance Company made an offer of judgment to the plaintiffs “to allow judg- 
nent to be taken in this action in favor of the plaintiffs, and against said de- 
fendant, for 300, with interest thereon from the 18th day of March, 1892, 
with costs.” The offer was not accepted. Considerable litigation ensued after 
the offer. See 81 Hun, 373, 380 N. Y. Supp. 892, and 25 N. Y. Supp. 438. 


Argued before HARDIN, P. J.,and FOLLETT, ADAMS, GREEN, 
and WARD, JJ. 


E. D. Northrup, for appellants. 
A. H. Sawyer, for respondents. 


HARDIN, P. J. It is apparent from the pleadings in the action, 
as well as from the concessions made by the respective counsel up- 
on the argument, that this was an equitable action. The general 
rule is that in equitable actions, where a discretion has been exer- 
cised as a part of the action of the trial court or of a referee as to 
costs, the discretion cannot be reviewed at special term. The party 
seeking to have altered or changed the discretion exercised at the 
trial term should appeal. Olcott v. Maclean, 11 Hun, 394; Wood- 
ford v. Bucklin, 14 Hun, 444; McLean v. Stewart, Id. 472; House 
v. Kisenlord, 30 Hun, 90; Rosa v. Jenkins, 31 Hun, 384; West v, 
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City of Utica, 71 Hun, 540, 24 N. Y. Supp. 1075; Kahn v. Schmidt. 
83 Hun, 541, 32 N. Y. Supp. 33; Schulte v. Shoe Co., 88 Hun, 226, 
34 N. Y. Supp. 663, and cases cited in the opinion at page 229, 
&8 ILun, and page 663, 34 N. Y. Supp.; Heath v. Banking Co., 146 N. 
Y. 260, 40 N. E. 770. 

It is contended in behalf of the plaintiffs that the action of the 
trial court in awarding costs to the plaintiffs should control, and 
that the clerk, upon presentment of the decision of the trial court, 
should have taxed a full bill of costs in the action. We think other- 
wise. Section 738 of the Code of Civil Procedure provides that a 
defendant may, “before the trial, serve upon the plaintiff's attorney 
a written offer to allow judgment to be taken against him, fur a 
sum, or property, or to the effect, therein specified, with costs.” 
In the case in hand, an offer was made; and, under the language 
just quoted, the plaintiffs were entitled to costs to the time of the 
offer. The section further provides that “if the plaintiff, within ten 
days thereafter, serves upon the defendant’s attorney a written 
notice that he accepts the offer, he may file the summons, com- 
plaint, and offer with proof of acceptance, * * * and enter 
judgment accordingly.” The plaintiffs failed to avail themselves 
of this provision, as they did not accept the offer. We must there 
fare turn to the remaining portion of the section to determine the 
status of the parties, after the failure of the plaintiffs to accept the 
offer tendered. The further provision of the section is as follows: 
“If notice of acceptance is not thus given, the offer cannot be given 
in evidence upon the trial; but, if the plaintiff fails to obtain a 
more favorable judgment, he cannot recover costs from the time 
of the offer, but must pay costs from that time.” The language of 
the section applied to the case in hand excludes the plaintiffs from 
the right to recover costs after the offer was made, inasmuch as the 
plaintiffs failed “to obtain a more favorable judgment.” It must be 
understood that when the court ordered judgment for the plaintiffs. 
with costs, it was such costs as are authorized by the statute, read 
in connection with the offer served in the action and the recoverr 
allowed. The further provision of the section also applies a rule 
as to costs. The words “but must pay costs from that time” casts 
upon the plaintiffs the burden of the costs that accrued subsequent 
to the offer. The words of the section seem sufficiently broad to 
apply to the case in hand, and to require us to hold that the plain- 
tiffs “must pay costs from” the time the offer was served. Such 
seems to have been the result arrived at at the special term. 

However, it is contended strenuously by the learned counsel for 
the appellants that section 738 does not apply to an equitable ac- 
tion. The learned counsel for the respondents, however, contends 
that the court has no discretion in the matter, and, in support of his 
contention, refers us to Bathgate v. Haskin, 63 N. Y. 261; Lum- 
bard v. Railroad Co., 62 N. Y. 290; Hunt v. Chapman, 51 N. Y. 
555; Pfister v. Stumm, 7 Misc. Rep. 526, 27 N. Y. Supp. 1000: Dowd 
v. Smith, &8 Mise. Rep. 619, 29 N. Y. Supp. 821, affirmed SO Hun. 
604, 31 N. Y. Supp. 1127. Very extensive argument is made by the 
learned counsel for the appellants to distinguish the cases, and 
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he asserts the conclusion that section 738 does not apply to an equl- 
table action. We think his contention must fail. 

The question seems to be expressly adjudicated in Singleton v. 
Insurance Co., 121 N. Y. 644, 24 N. BE. 1021, in which case the sec- 
tion was quoted and construed, and near the close of the opinion 
it was said: 

“We think that the defendaut was entitled to its costs against plaintiff aris- 
ing subsequent to the offer, on the ground that the plaintiff failed to obtain a 
more favorable judgment than was offered him. We also think that the direc- 
tions of the statute are explicit, and that they refer to actions which are in the 
nature of equitable actions, as well as to actions at law.” 


Reading section 1022 of the Code of Civil Procedure, as amended 
to take effect the Ist day of January, 1896, so far as it relates to 
the discretion of the court, in connection with section 738 and sec- 
tion 3262, we think it cannot be held to change the rule laid down 
in the case of Singleton v. Insurance Co., supra. 

The foregoing views lead to the conclusion that the order made 
at special term should be sustained. Order affirmed with $10 costs 
and disbursements. AJl concur. 


(15 Mise, Rep. 522; 2 N. ¥. Ann, Cas, 411.) 
TEDESCO et al. v. OPPENHEIMER et al. 


(Supreme Court, Special Term, New York County. January, 1896.) 


1. FRAUDULENT CONVEYANCE—CHANGE OF POSsEssion, 

Under Laws 1883, ¢. 279 (providing that every conveyance intended as a 
mortgage of chattels, “which shall not be accompanied by an immediate 
delivery. and be followed by an actual and continued change of posses- 
sion,’ shall be void against creditors), the mortgagee has not suflcient 
possession, In the case of a bill of sale given as a mortgage, where the ar- 
ticles remain in the mortgagor’s store, and the mortgagee’s name nowhere 
appears in connection with the business, but, so far as the public has 
means of knowing, the mortgagor continues to be the owner and possessor, 
though an arrangement is made by which the mortgagee pays the sture 
rent, and agrees to pay the mortgagor a salary, and the mortgagor is to 
hold the articles, on consignment, for the mortgagee. 


2. CHATTEL MORTGAGE OR PLEDGE. 
Where a bill of sale of pictures fs given for the purpose of giving se 
curity, it must be held a mortgage, and not a pledge. 


Action by Joseph Tedesco and others against Richard Oppen- 
heimer and others to set aside bills of sale as mortgages void 
against creditors, because not filed. Judgment for plaintiffs. 


George W. Seligman, for plaintiffs. 
George M. Mackellar, for defendants. 


BEEKMAN, J. The defendant Oppenheimer, being indebted to 
the Harlem River Bank, gave the latter three bills of sale, cover- 
Ing a large nuinber of pictures, as security for a past indebtedness 
and for future advances. The bills of sale bore date, respectively, 
on the 20th day of May, 1892, the 15th day of September, 1892, and 
the 15th day of February. 1893. In September, 1802, his indebted- 
hess amounted to about $15,000, and in May, 1894, when the bank 
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passed into the hands of a receiver, it had increased to the sum 
of about $24,000; so that, during this intervening period, the bank 
had apparently continued to niake advances under its arrangewent 
with Oppenheimer. The bills of sale were absolute in form, each 
expressing a substantial money consideration, and, in terms, trans- 
ferred the title without qualification. The plaintitfs are judgment 
creditors of the defendant Oppenheimer, and bring this activn to 
set aside these transfers, on the ground that they were intended to 
and did operate as chattel mortgages, and as such were void, be 
cause they were not filed as required by law, the property having 
remained in the possession of the mortgagor. The receiver of the 
bank alone contests the action, and, while admitting that the bills 
of sale were never filed, insists that the bank was in possession of 
the property. He also contends that the transfer was not by war 
of mortgage, but that the pictures were pledged to the bank. and 
that the arrangement between it and the defendant Oppenheimer. 
which will be mentioned later, gave it sufficient control over and 
possession of the property to support the pledge as against Oppen- 
heimer's creditors. | 

Whether the possession was adequate for this purpose it is un- 
necessary to inquire, as I am of the opinion that the transactivn 
was really a mortgage of the property, and the turning point of 
the case is found in the solution of the question whether the bank, 
as mortgagee, had that possession of the property which satisncs 
the requirements of the statute. 

Chapter 279 of the Laws of 1833 provides that: 

“Jovery mortgage or conveyance intended to operate as a mortgage of gowds 
and chattels hereafter made, which shall not be accompanied bu an tmme- 
diate delivery, and be followed by an actual and continued change of pus- 
session of the things mortyayed, shall be absolutely void as against the cred. 
itors of the mortgayor, and as against subsequent purchasers and muortgazees 
in good faith, unless the mortgage, or a true copy thereof, shall be fiicd as 
directed in the succeeding section of this act.” 

I have italicized a portion of the quotation in order to call at- 
tention to the clear and vigorous language used to define the pvos- 
session which must exist in order to exclude a case from the oper- 
ation of the statute. Little room is left here for judicial construc- 
tion, and the conclusion is immediate that the change of posses- 
sion intended is physical, and not merely legal or constructive. 
The mischief which the law was intended to prevent was the de 
ceptive and resultant injury which would inevitably arise from 
the indicia of ownership being vested in one who had no title. or 
only a defeasible one, and who would thus be in a position to se 
cure credit to which he was not entitled, and to perpetrate frauds 
upon the public, deluded by the evidence of title which the posses- 
sion and visible dominion over property bespeaks. It is there 
fore a necessary feature of the possession to which the statute 
refers that it should be open, visible, and free from concealment. 
It then becomes notice in its highest form of the claim of the pos. 
sessor, and the constructive notice which arises from the filing of 
the mortgage becomes unnecessary. But where the change of pos- 
session is not of that character, so that it fails to disclose itself 
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to others than the immediate parties to the transfer, however hon- 
est they may have been in their intentions, the situation exists 
which the statute was designed to prevent. Crandall v. Brown, 18 
Hun, 461; Hale v. Sweet, 40 N. Y. 97; Steele v. Banham, S84 N. Y. 
634. In Steele v. Benham the authorities are reviewed for the 
purpose of showing the insistence of the courts upon a literal con- 
struction of the statute. Among these, the case of Topping v. 
Lynch, 2 Rob. (N. Y.) 484, is referred to, where it was said that the 
words “‘actual and continued’ are applied to the change of pos- 
session. They mean an open public change of possession, which is 
to continue and be manifested continually by outward and visible 
signs, such as render it evident that the possession of the judg- 
ment debtor has ceased.” 

The possession claimed in this case on the part of the bank ut- 
terly fails to come within the prescription of the statute. It was 
not until the month of September, 1892, about the time when the 
second bill of sale was made, that any attempt was made to secure 
even a colorable custody of the property. An arrangement was 
then made with Oppenheimer by which he was to hold the pictures 
in question on consignment for the bank. They were then in 
Oppenheimer'’s store, and continued to remain there. The bank 
paid the rent, and agreed also to pay Oppenheimer $50 a week for 
his services. But the name of the bank nowhere appeared in con- 
nection with the business; there was no visible change of posses- 
sion; and, so far as the public had the means of knowing, Oppen- 
heimer continued to be the owner and possessor of the property to 
the same extent as he always had seemed to be. He sold some of 
the pictures, and the bank received the proceeds, but to the public 
he was acting exclusively in his own right in so doing. Nor was 
this the result of any oversight on the part of the bank. It was 
quite deliberate. The vice president testifies that the arrange- 
ment with Oppenheimer was that the business was to be conducted 
and the pictures sold in his own name, and that, when he sug- 
gested the expediency of having the business done in the bank’s 
hame, the directors objected, on the ground that it was not the 
business of the bank to sell pictures. In view of this, it is quite 
unnecessary to refer to the appearance of control by the bank which 
was kept up between it and Oppenheimer. It is sufficient to say 
that it was between them alone, and the public were advisedly ex- 
cluded from their confidence. It is therefore quite plain that the 
bank did not have that possession of the property which the stat- 
ute demands, and, having failed to file the bills of sale, it must ac- 
cept the consequences which the statute declares in pronouncing 
such a transaction to be absolutely void. 

The counsel for the receiver earnestly contends that the court, 
failing to find grounds for supporting the transaction as a mort- 
gage, should, ex debito justitiw, sustain it as a pledge. The ditti- 
culty with this is that, upon the undisputed facts of the case, there 
was no pledge. <A characteristic feature of the law of pledge is 
that the title, except in certain cases where the property is intan- 
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gible, does not pass. Here the intention that the title to the prop- 
erty should vest in the bank was unmistakable. The form of the 
transaction shows it, and the claim made by the officers of the bank 
has been that of ownership. The facts of the case must deter- 
mine the legal principles which are to be applied, and the court 
has no right to formulate an inconsequent conclusion, although a 
result may thus be reached in better accord with abstract justice. 
I am therefore constrained to find that the bills of sale in question 
were intended to operate by way of mortgage; that there was no 
change of possession of the property; and that, the bank having 
failed to file them as required by the statute, the plaintiffs are en- 
titled to judgment setting them aside. Judgment for plaintiffs, 
with costs. 


—_———_—— 


PFEIFFER v. RHEINFRANK. 
(Supreme Court, Appellate Division, First Department. March 20. 1896.) 


DEEDS— EXECUTORS—GRANTEES—TITLE. 

A grant of land to W and R., “executors,” etc., and to their heirs, whicb 
contains no statement that the grantees are to take in an official capacity. 
is a grant to them individually, and, after the death of one of them. his 
heirs must join with the surviving executor in a deed to pass the title. 


Submission of controversy between Jacob Pfeiffer and John 
Rheinfrank, executor, etc., for the construction of a deed. Judg- 
ment in favor of plaintiff. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


Alfred D. Lind, for plaintiff. 
Thomas M. Rowlette, for defendant. 


RUMSEY, J. The facts stated are substantially as follows: 
On the 4th day of December, 1895, the defendant, John Rheinfrank. 
as sole surviving executor of the last will and testament of Fred- 
erick Wagner, deceased, made a contract with the plaintiff to sell 
to him certain premises, more particularly described in the sub- 
mission. The plaintiff paid, on account of the purchase price. the 
sum of $500, and the balance to be paid at the time of closing the 
title. It is stated that, by the last will and testament of Frederick 
Wagner, deceased, Catherine Wagner was appointed executrix. 
and John Rheinfrank, the defendant here, executor, of the will, 
with another. The two above named only qualified. The will gave 
to the executors all the real and personal property of the testator. 
upon trusts which it is not now necessary to mention. After they 
had qualified, Mary Kelly conveyed to them the premises which 
Rheinfrank afterwards agreed to sell to the plaintiff. The decd 
describes the parties of the second part as follows: “Catherine 
Wagner, executrix, and John Rheinfrank, executor, of the last will 
and testament of Frederick Wagner, deceased.” The property is 
conveyed to the parties of the second part, and their heirs and as 
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signs forever, and the habendum is in the same words. Catherine 
Wagner died on the 4th of August, 1895. Her heirs did not join in 
the contract to sell the premises to the plaintiff. The plaintiff re- 
fuses to accept the title to the premises which Rheinfrank agreed 
to sell him, upon the ground that the conveyance mentioned above 
conveyed the property to the parties of the second part, therein 
named, individually, as tenants in common, and not in their capac- 
ity as executors. The defendant, on the contrary, insists that, by 
that conveyance, the title to the land was vested in himself and 
Catherine Wagner jointly, as executors of Frederick Wagner, and 

that, upon the death of Catherine Wagner, he became, as sole sur- 
_ viving executor, the owner of the property, so that he can now con- 
vey, as such executor, a good title in fee to the plaintiff. 

The question presented for consideration is whether or not the 
conveyance vested the title to the entire premises in the persons 
named therein in their representative capacity, so that the defend- 
ant,as executor, can, by his sole deed in that capacity, convey a good 
title to the premises. It seems to be very well settled that where, 
in any legal proceedings, the name of any person is followed sim- 
ply by his title or name of office, without any other statement that 
he is acting in the capacity indicated by the words which follow 
his name, such words are merely descriptio persone, and the person 
is bound or charged individually only, as the case may be. Shel- 
don v. Hoy, 11 How. Prac. 11; Stilwell v. Carpenter, 2 Abb. N. C. 
238. Such, also, is the rule where the name of a party to a con- 
tract is followed by a recital of his office, and he signs, writing his 
ofticial title after his name, and the contract contains no words 
explaining the intention with which he signs. In that case it is 
held that he charges himself individually. Seaver v. Coburn, 10 
Cush. 324. The same rule is laid down where property is conveyed 
to one whose name, in the deed, is followed simply by some title 
or name of office. In that case it has been held that the title vested 
in the grantee individually, and not as a trustee for the person 
or corporation indicated by the words which followed his name. 
3 Washb. Real Prop. 264. In Den v. Hay, 21 N. J. Law, 174, land 
was conveyed to several, after whose names, as parties of the see- 
ond part, was inserted, “Trustees of the Asso. Presby. Congregation 
of Newark.” It was held, by the supreme court of New Jer: sey, that 
the grantees in the deed ‘took individually. and that the congrega- 
tion had no title to the land. The same thing was held, substan- 
tially, in the case of Towar v. Hale, 46 Barb. 361. The fact that 
the persons named in the particular instrument are in fact officers 
of the corporation, as they are described, or in fact executors, is 
a matter of no importance, and makes no difference with the con- 
struction of the deed so far as the passing of the legal title goes. 
In any case, unless it can be inferred, from something in the words 
of the paper, that they are acting, or that they take the title, 
Officially, the words will be held simply to be inserted by way of 
description, and will not affect their rights as grantees. These 
authorities, with which we fully agree, dispose of this case. 

Upon the face of this deed, the words “executrix” and “executor” 
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are simply descriptions of the persons who were intended to be 
meant, and more particularly specify the persons who are grantees 
in the deed. The conveyance is not made to them and their suc- 
cessors, which would be proper, if it was intended that they should 
take in their representative capacity; but the deed runs to them 
and their heirs and assigns, which is only proper if they take in- 
dividually. There are no words in the deed, nor are there any al- 
legations in the statement of facts submitted, from which it could 
be said that the property conveyed was bought by them with the 
money of the estate of which they were representatives, or that it 
was taken by them in any way while acting in their representative 
capacity. Indeed, it is doubtful if, in this proceeding, any such 
facts would be material. The question here is whether or not 
John Rheinfrank alone can convey a legal title, and it is clear that. 
upon the face of the deed, he cannot do it. 

The foregoing considerations require us to answer each of the 
questions presented by the submission in the negative. It is proper 
to say that what is said in this opinion is not intended to, nor 
does it, have any bearing upon the rights of those persons who, as 
cestuis que trustent or legatees, are interested in the estate of Fred- 
erick Wagner, and have the right to call his executor to account. 
They are not before us in this proceeding, and the fact that he 
has only the legal title as against this plaintiff will not prevent 
them, upon his accounting as executor, from showing, if such be 
the case, that he holds this property in trust for the estate, and is 
liable to account to them for it or its proceeds. 

Pursuant to the stipulation in the submission, judgment must 
be entered in favor of the plaintiff, and against the defendant. for 
$500, with interest thereon from December 4, 1895, and $250 dam- 
ages, without costs. AI] concur. 


WALLACE v. BARING et al. 
(Supreme Court, Appellate Division. First Department. March 20, 1894) 


DEPOSITIONS — ORDER FOR, ON MOTION — COMPELLING PRODUCTION OF Doct- 
MENTS. ; 

Under Code Civ. Proc. § 8S5, providing that a party intending to make 
or oppose a motion may, on a showing by affidavit, have an order requir 
ing any person not a party, who is alleged to bave Knowledge of material 
facts, and who refuses to make an affidavit, to appear and give a depo- 
sition, a party intending to apply for an attachment may have such an 
order against the receiver of a corporation defendant; but the witness 
cannot be compelled, by such order, to produce books or papers, nor to 
examine such for the purpose of qualifying himself to give tbe testimony 
desired. 


Appeal from special term, New York county. 

Action by Matilda Wallace against Thomas Baring and others 
Plaintiff applied for and obtained an order requiring John J. Mc 
Cook to appear and give a deposition, to be used on a motion by 
plaintiff fur an attachment against the property of the Atchison, 
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Topeka & Sauta Fé Railroad Company. On such order two sub- 
penas were issued for the witness, one of which required him, as a 
receiver of said railroad company, to produce certain books of the 
company. From an order denying a motion to vacate said order 
‘and set aside the subpcwnas, McCook appeals. Affirmed, except 
as to subpeena duces tecum, as to which reversed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, JJ. 


Allan McCulloh, for appellant. 
David Gerber, for respondents. 


PER CURIAM. We think that the order for the examination 
of the witness was proper. Section 885 of the Code of Civil Pro- 
cedure gives the party who intends to make the motion the right 
to obtain the affidavit or deposition of a person, not a party, who 
is possessed of any information which will assist the moving party. 
Such a deposition is simply an affidavit by a person, not a party, 
who will not voluntarily testify to facts within his knowledge, 
which, if necessary for the use of a party to an action upon a 
motion, the court can compel him to give. Under such an order, 
however, we can find no warrant for the issuing of a subpcena duces 
tecum. such as ‘was issued by the referee, requiring the production 
of books and papers of the company. As said in Fisk v. Railroad 
Co., 3 Abb. Prac. (N. 8.) 433: 


“The examination in section 885 is not a discovery. If the witness does not 
know the facts sought to be proved, then his affidavit is not necessary. He 
cannot be required either to take any means to inform himself or to produce 
anything whicb contains such information.” 


What the section provides for is an affidavit or deposition. of 
facts which are within the knowledge of the person sought to be 
examined; and he is not required to obtain from outside sources 
information for a party to the action, nor is he compelled, by an 
examination of books and papers of a railroad company, to qualify 
himself as an expert accountant for the convenience of a party. 

The order, so far as it directs the examination to be taken, should 
be affirmed; so far as it refuses to set aside the subpena, it should 
be reversed; and so much of the motion as sought to have the sub- 
Pena duces tecum set aside should be granted,—without costs. 


PRESTON et al. v. HOWK et al. 
(Supreme Court, Appellate Division, Fourth Department. March, 1896.) 


1, DEvVIsE TO CnuUuRCH—VALIDITY. 

Though a church incorporated under Laws 1813, c. 60, autnodane it 
to hold real estate in a Hmited amount, subsequently changed the form 
of its government, and was thereafter known as the “Presbyterian Church 
of Ontario Center.” a devise to the trustees of said church was valid, 
Where there was no other church in that town known or ealled by that 
hame, and the testatrix was a member and a regular attendant upon the 
Services of said church until a few weeks before her death. 
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2. Same—Trost. 

A devise of the residue of an estate to the trustees of an incorporated 
church, to be used by them to help defray the expenses of preaching the 
gospel in said church, vested said estate in the corporation, and did not 
create a trust in said trustees, 


8. SaME—PoOWER TO SELL—CONSTRUCTION. 

A provision in a will authorizing the executor to convert the estate un- 
disposed of into money, and to sell and convey the lands in fee simple, 
did not create a trust in the executor, but it was thereby intended to grant 
ieee to enable the executor to carry out the residuary devise to said 
chureh 


4. Costs—ALLOWANCE—DISCRETION—REVIEW. 
An order granting an additional allowance of costs will be sustained, 
where there are no conflicting attidavits in the record, and it ee Dot ap- 

pear that the court abused its discretion. 


Appeal from special term, Wayne county. 

Action by George H. Preston and another against John C. Howk, as 
executor of the last will and testament of Julia A. Freer, deceased, 
and others, for partition and for other relief. From a judgment 
rendered at special term for defendants, and from an order granting 
an additional allowance to defendants, plaintiffs appeal. Affirmed. 


Appeal from a judgment entered in the clerk’s otfice of Wayne county on 
the lst of July, 1895, and also an appeal from an order made the 24th day of 
June, 1895, granting an additional allowance of $150 to the defendants. The 
action was tried at a special term in Wayne county, and the court made find- 
ings from which it appears that Julia A. Freer, of the town of Ontario, in 
Wayne county, was, in her lifetime, seized in fee simple and in possession 
of the real estate described in the plaintiffs’ complaint, and that she died on 
the 13th day of September, 1891, leaving no parent, husband, or child, ber 
surviving, but leaving as her only surviving heirs at law one brother. who 
is one of the plaintiffs, and two sisters, one of whom is plaintiff Jane E. 
Jackson, and the other a defendant herein, Delia C. Hicks. On the 23d day 
of August, 1891, the testatrix executed her last will and testament, which is 
fully set out in the complaint. The will was admitted to probate by the sur- 
rogate of Wayne county, and letters testamentary were issued to the defeni- 
ant John C. Howk, who qualified and entered upon the discharge of his duties 
as executor. It is found as a fact that Oscar I. Whitney, Edwin Harrison. 
and Edson Howk are trustees of the church society known as the “Presby- 
terian Church of Ontario Center.” It is also found “that the said society was 
originally incorporated as a Congregational society, but that thereafter its 
form of government was duly changed to Presbyterian, and it bas since been 
known as and called a Presbyterian church. It was the church attended br 
the testatrix in her lifetime, and the only one of that name in the vicinity of 
her late residence.” It was also found that the personal estate of the testa- 
trix was more than sufficient to discharge in full all debts, claims, and legacies 
against said estate. The court found as conclusions of law, viz.: ‘(1) That 
the fourteenth clause of said last will and testament of Julia A. Freer. by 
which the disposition of the residuum of her estate is attempted, is not invalid 
by reason of the creation of an unlawful suspension of the power of aliena- 
tion of the estate bequeathed, but that. on the contrary, said clause operates 
to vest such estate in the trustees of the Presbyterian Church (or Congrega- 
tional) of Ontario Center, subject to the contingent interest therein of the 
Board of Home Missions and the Board of Foreign Missions of the Presby- 
terian Church, and to the duty imposed upon said trustees by the fifteenth 
clause of said will. (2) That said fourteenth clause is not void by reason of 
the fact that said will was executed within two months of the death of the 
testatrix. (38) That the plaintiffs are not entitled to the relief demanded in 
their complaint.” And the court ordered judgment dismissing plaintiffs’ com- 
plaint, and, in accordance with the findings, the judgment was entered from 
which the plaintiffs appeal. 


Se = eS eee 
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Argued before HARDIN, P. J., and FOLLETT, WARD, and 
GREEN, JJ. 


W. Martin Jones, for appellants. 
S. B. McIntyre, for trustees of the church. 
H.R. Durfee, for respondent Howk. 


HARDIN, P. J. Plaintitfs’ complaint particularly described two 
parcels of real estate owned by the deceased at the time of her death, 
and is framed for the purpose of having partition of such real estate 
between the plaintiffs and the defendant Delia C. Hicks, who are 
alleged to be the heirs at law, and to whom it is alleged the property 
of the testatrix descended. The prayer of the complaint, among 
other things, asks that “the pretended devise to the trustees of the 
Presbyterian Church at Ontario Center,” mentioned in the will, “be 
declared null ind void, and that the said instrument, so far as the 
said bequest to said trustees and to said church is concerned, be ad- 
judged to be invalid, and in no wise to affect the disposition of her 
said real estate.” It demands further relief according to the usual 
course and practice in an action to partition. Upon the trial, proof 
was given tending to show that in 1844 the Ontario Congregational 
Society was organized at Ontario Center, and that in 1868 the form of 
the government of the church was changed, voluntarily, from Congre- 
gational to Presbyterian, and that thereafter the church was known 
as “The Presbyterian Church.” [t was shown by the evidence that 
there was no other church known or called “The Presbyterian Church” 
in the town of Ontario, and that the testatrix for many years attend- 
ed that church; being a member thereof, and being “a resident and 
regular attendant upon the church services” until a few weeks before 
her death. Apparently the church was incorporated under the stat- 
ute of 1813 (chapter 60, Laws 1813). Union Church v. Pickett, 19 
N. Y. 482. The statute of 1813, as amended by chapter 79 of the 
Laws of 1875, gave to the church power to— 

“Take and receive by bequest or devise any real or personal estate, the net 
annual income of which shall not exceed $12.000. Subject, however, to the 


aN of chapter 360 of the Laws of 1860, entitled, ‘An act relating to 
Wills,” ” 


Soe, also, chapter 443 of the Laws of 1875. 


In the fourth section of the act of 1875 it was provided, viz.: 


“The trustees of any church, congregation or religious society, incorporated 
under said section three of the above mentioned act, shall administer the 
temporalities thereof, and hold and apply the estate and property belonging 
thereto, and the revenues of tl same, for the benefit of such corporation. 


The proofs given at the trial were sufficient to warrant the finding 
that the Congregational Society had changed to Presbyterian, and 
that the Presbyterian Church mentioned in the will was the one 
known in law as the “Ontario Congregational Society,” and that the 
misnomer does not affect or defeat the intention of the testatrix. Le- 
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fevre v. Lefevre, 59 N. Y. 440. In the fourteenth clause of the will 
the testatrix uses this language: 

“I give and bequeath the use or interest of all the rest, residue, and re 
mainder of my estate, both real and personal, to the trustees of the Presby- 
terian Church at Ontario Center, N. Y., which is to be used by them to help 


defray the expense of preaching the gagpel in said church from year to year. 
e * #» 


It is contended in behalf of the appellants that the effect of the Jin- 
guage used is to create a trust in the trustees named. _ It is quite ap 
parent, however, that the language used, which has just been 
quoted, together with the other language found in the will, was em- 
ployed by the testatrix for the purpose of giving to the corporate 
body the property mentioned in the will, and that the property vested 
at the close of the testator’s life. In re Wesley (Sup.) 17 N. Y. Supp. 
304; Currin v. Fanning, 138 Hun, 458; Institution v. How’s Ex'rs, 10 
N. Y. 84; Chamberlain v. Chamberlain, 43 N. Y. 424; Wetmore v. 
Parker, 52 N. Y. 450. In the further provisions of the will the testa- 
trix authorized her executor to convert all of her estate, real and 
personal (not otherwise disposed of), into money, and gave to him 
authority to bargain, sell, and alien, in fee simple, all of her lands, 
and gave to him full power and authority to grant, bargain, alien. 
sell, and convey and assure “all the same lands to any person or per- 
sons, and their heirs forever, in fee simple.” This language does not 
seem to be used for the purpose of creating a trust in the executor 
for the benefit of another person. It seems to be used for the pur- 
pose of granting a power to enable the beneficiary to have and enjer 
the estate of the testatrix intended to be carried by the residuarr 
clause of her will to the church. The language of the will is suft- 
cient to confer upon the residuary legatee “the use and interest of all 
the rest, residue, and remainder of the estate, both real and personal”: 
and by the use of this language there was a gift, by implication, of 
the corpus of the estate to the church, for the purpose of aiding the 
corporation in the discharge of some of its ccrporate functions. Bird 
v. Merklee, 144 N. Y. 544, 39 N. E. 645; Paterson v. Ellis, 11 Wend. 
298; Smith v. Post, 2 Edw. Ch. 526; Hatch v. Bassett, 52 N. Y. 
359-362. That case was approved in Locke v. Trust Co., 140 N. Y. 
146, 35 N. E. 578; Whitney v. Whitney, 63 Hun, 59,18 N. Y. Supp. 
3, and cases cited at page 78, 63 Hun, and page 3,18 N. Y. Supp. The 
foregoing views lead to the conclusion that the special term commit- 
ted no error in stating the conclusions of law found in its decision. and 
the judgment thereon should be affirmed. 

2. Upon affidavits presented at a special term held by the same 
judge who heard the case on the meritg, an application was made for 
an additional allowance. Aflidavits were read in behalf of the de 
fendants tending to show the value of the property involved, and a 
moderate allowance was authorized, to wit, $150. No conflicting 
affidavits appear in the record, and we discover nothing, upon an in- 
spection of the affidavits used, and the circumstances disclosed by the 
appeal book, indicative that the special term abused its discretion. 
We therefore should sustain its order. Burke v. Candee, 63 Barb. 


ae 
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552; Delcomyn vy, Chamberlain, 48 How. Prac. 413; Tolman v. Rail- 
road Co., 31 Hun, 403; Gooding v. Brown, 21 Wkly. Dig. 47; Brake 
Co. vy. Prosser, 88 Hun, 348, 34 N. Y. Supp. 398. 

Judgment and order affirmed, with two bills of costs, payable out of 
the estate. All concur. 


PEOPLE ex rel. JACOB SIMERMYER vy. ROOSEVELT et al., Commis- 
sioners. 


(Supreme Court, Appellate Division, First Department. March 20, 188.) 


1. TrIaL oF PontceE OFFICER—PERSONAL RECORD—CONSIDERATION. 

Though the personal record of a police officer cannot be looked to in de- 
termining whether he is guilty of the charges preferred against him. the 
police commissioners, in fixing his punishment after he has been found 
guilty, bave a right to consider his record, or any other fact that is within 
their personal knowledge. 


2. PoLICE COMMISSIONERS’ RETURN—RECITALS—CONSTRUCTION. 
A return stating that, at the termination of the hearing before the 


board of police commissioners of charges preferred against a police otticer, 
the proceedings and said otficer’s record were duly considered by said 
commissioners, and that, after due consideration thereof, they determined 
that said officer was guilty as charged, does not affirmatively show tbat 
the ofticer’s record was considered in determining his guilt. 


3. SAME—NECESSARY CONTENTS OF RETURN. 
The board of police commissioners should state specifically, in the return, 


just what they considered in determining the guilt or innocence of a police 
officer against whom charges were preferred. 


4, DETECTIVE—TESTIMON Y—CORROBORATION. 
It is not necessary that the testimony of a member of the regular de 


tective force, against a police otticer, be corroborated, to be considered by 
the board of police commissioners. 


Motion forreargument. Denied. 
For original opinion, see 37 N. Y. Supp. 113. 
Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER. 


SON, O'BRIEN, and INGRAHAM, JJ. 


Robert J. Robeson, for the motion. 
Theodore Connoly, opposed. 


PER CURIAM. The counsel for the relator entirely misappre- 
hends the rule as to the effect of the consideration of the record of 
the relator by the commissioners. In determining charges against a 
member of the police force, the commissioners first have to determine 
whether or not the person charged is guilty of the offense with which 
he has been charged. That question can only be determined upon 
evidence before the commissioners; and if it appeared by the return 
that the commissioners had considered other facts, not introduced in 
evidence before them, it would be our duty to reverse the conviction. 
Where, however, the commissioners have determined the question as 
fo the guilt or innocence of the relator under the charges preferred, 
they then have to determine what punishment should follow; and, 

Im determining that question, they have a right to consider the re- 
lator’s record, or any other fact that is within their personal knowl- 
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edge. This principle was established in the case of People v. French, 
119 N. Y. 500, 28 N. E. 1061. The respondents, therefore, had the 
right to have before them the record of the relator; and, while they 
had not the right to consider that record in determining whether or 
not the relator was guilty, it was properly before them for the pur- 
pose of considering the punishment. 

The presumption is that the commissioners, being public officers, 
properly performed their duty, and observed the rules that the law 
prescribes for the trial of cases of this kind; and, before we can 
reverse the decision on this ground, it must appear affirmatively that 
they disregarded this rule, and considered, upon the trial of the relator, 
his record, which was before them; and this nowhere appears. The 
return states that, at the termination of the trial or hearing the said 
charges and specifications, the proceedings and the relator’s record 
were duly considered by the respondents, and that, after due con- 
sideration thereof, they determined that this relator was guilty as 
charged, and they thereupon passed a resolution dismissing him from 
the police force. There is nothing here to show affirmatively that the 
respondents considered the record of the relator in determining his 
guilt or innocence. If the relator had wished to present that ques 
tion, he should have moved to compel the commissioners to make a 
more specific return, stating expressly upon what they based their 
findings. As to the guilt or innocence of a person charged with an 
offense against the rules and regulations of the departments, we 
think that, in a return of that kind, it is the duty of the commis 
sioners to state specifically just what they considered in determin- 
ing that question. But, as the return does not show specifically that 
they did consider anything except the evidence before them upon 
that question, we are not required to reverse their proceedings. 

In deciding the question, no notice was taken of the point made 
that the evidence of Dennett, the person making the charge, was net 
to be considered unless corroborated, on the ground that he was a de 
tective, because we deemed it quite unworthy of consideration. The 
plain distinction between an officer of a society organized for the pur- 
pose of aiding in the enforcement of the law and the suppression of 
crime, without personal ends to serve, and a private detective, em- 
ploved and paid by an individual who, for some personal reason. 
wishes to show that another has been guilty of an offense, is so aj- 
parent that we thought it entirely unnecessary to call attention to 
it. It is clear that whatever criticism the courts have made upon 
the evidence of such private detectives had no application to a cause 
like the present. Dennett was no more a private detective, within 
the meaning of the criticism of the witnesses in the case cited by the 
relator, than was the relator himself, who was a police officer, and 
whose duty it was to enforce the law. 

The motion for reargument should be denied, with $10 costs. All 
concur. 
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LADENBURG et al. v. COMMERCIAL BANK OF NEWFOUND- 
LAND et al. 


(Supreme Court, Appellate Division, First Department. March 20, 1896.) 


ATTACHMENT—MOTION TO VACATE—PREREQUISITES. 

A motion by a junior attaching creditor to vacate a prior attachment will 
be denied, in the absence of any proof that such creditor’s attachment lien 
was continued by personal service of the summons on defendant within 
30 days after the granting of the attachment, or that service by publica- 
tion was begun within that time, as required by Code Civ. Proc. § GJS. 


Appeal from special term, New York county. 

Action by Adolf Ladenburg and others against the Commercial 
Bank of Newfoundland. A motion by George H. Davidson, junior 
attaching creditor, to vacate an attachment obtained by plaintiffs, 
was denied, and said Davidson appeals. Affirmed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, JJ. 


J.J. Allen, for appellant. 
B. N. Cardozo, for respondents. 


VAN BRUNT, P. J. In order that the moving party can succeed 
in a motion of this description, it is necessary for him to show that 
he has a valid levy upon the property upon which the attachment 
sought to be set aside has been levied. In the case at bar it appears 
that the attachment of the moving party was issued on the 17th of 
December, 1895, and that the aflidavit upon which the appellant 
moved to set aside the respondents’ attachment was made on the 
oth of February, 1896. More than 30 days had elapsed between the 
granting of the appellant's attachment and the making of the aftidavit, 
and such affidavit fails to show that at the time it was made the serv- 
ice of the summons was made personally upon the defendant, or 
service by publication begun. In order that the lien of an attach- 
ment shall continue, it is necessary, under section 638 of the Code, 
that within 30 days after the granting of such attachment the sum- 
mons shall be either personally served upon the defendant, or service 
by publication begun. The provision of the section in question is 
that a warrant may be granted by a judge of the court, or by any 
county judge, to accompany the summons, or at any time after the 
commencement of the action, before final judgment. VPersonal serv- 
ice of the summons must be made upon the defendant against whose 
property the warrant is granted within 30 days after the granting 
thereof, or else, before the expiration of the same time, service of the 
suinmons by publication must be commenced, or service thereof must 
be made without the state, pursuant to an order obtained therefor as 
prescribed in this act, and, if publication has been or is thereafter com- 
menced, the service must be made complete by the continuance 
thereof. There being no evidence of a compliance with this section, 
there is no proof that the lien of the appellant's attachment continued ; 
and consequently he is not in a position to attack the respondents’ 
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attachment, even if there should be any defects in his papers or pro- 
cedure. 
The order should be affirmed, with $10 costs and disbursements. 
All concur. 
=. 
In re LEHMAN. 
(Supreme Court, Appellate Division, First Department. March 20, 1895) 


WILLS—ConstRUCTION—NATURE OF ESTATE. 

Testator gave to his granddaughter $5,000, “to be paid to her when she 
arrives at the age of 21 years, witb interest, to be computed from the dite 
of my death, at the rate of tive per cent. per annum,” and directed that. 
should she die before arriving at 21 years of age, it should go to her heirs, 
aud, in default of issue, to his fegal heirs. Held, that the estate vested 
in the granddaughter at testator’s death. 


Appeal from surrogate’s court, New York county. 

Petition of Edward Lehman, as guardian of Selma Lewinski, for 
the payment of the income from a legacy to her by the last will and 
testament of Abraham Ostheim, deceased, to which Moses Weil and 
another, executors of the estate, filed an answer. From an order di- 
recting the executors to pay over to the guardian $25 per month dur. 
ing the next ensuing three years for the supp«rt and maintenance of 
the ward, the executors appeal. Affirmed. 

The payment was directed to be made from the income accumulated and to 
be accumulated from a legacy of $5,000 given to the infant by the testator 
under the tenth clause of his will, which reads as follows: “Tenth. I give 
and bequeath to my granddaughter, Selma Lewinski, the child of my de 
ceased daughter, Hannah Lewinski, the sum of five thousand dollars, to be 
paid to her when she arrives at the age of twenty-one years, with interest, to 
be computed from the date of my death, at five per cent. per annum. Should 
my said granddaughter die before arriving at the age of twenty-one years, 
then the bequest hereby made shall go to her issue, and, in default of issue. 
then the said bequest of five thousand dollars shall go to my legal heirs. un- 
der the laws of this state. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


J. H. Rogan, for appellants. 
Oscar Richter, for respondent. 

PARRETT, J. The gift here of $5,000 is absolute. The sum is 
to be paid to the legatee when she attains her majority. But the leg- 
acy rests upon the death of the testator, though payment is postponed. 
Bushnell vy. Carpenter, 92 N. Y. 270. The vesting is not affected br 
the provision that it is ultimately to be paid with interest. It was 
held in Smith v. Parsons, 146 N. Y. 116, 40 N. EL 736, that an ac- 
cumulation of interest payable to a legatee at majority vested at once, 
and, upon the legatee’s death during her minority, passed to her per- 
sonal representatives. The intention of the testator here was not 
to postpone the vesting of either principal or interest, but merely to 
postpone the period of enjoyment in possession, and, in so postponing 
such period, to secure to the legatee the intermediate usufruct. 
‘The legacy is thus vested, with its aceruing fruit. Nor is this result 
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changed by what follows. The gift over in case of the death of the 
legatee during minority, instead of suspending the vesting ab initio, 
denotes that the prior words point merely to the period when the 
legacy becomes absolute in enjoyment. See Mr. Bigelow’s note, page 
$05 of Jarman on Wills (Sth Ed.). Jarman (page 850) says that, if 
the testator has given over the fund in case the legatee dies before 
the time named without issue, from which it is to be inferred that 
the legatee is to retain it in every other case, the natural conclusion is 
that the word is to be read as meaning “payable” or “indefeasible,” 
and that the gift is vested, liable only to be divested on a particular 
contingency. By the provision that upon the death of the legatee 
the bequest shall go to her issue, and, in default of issue, to the tes- 
tator’s heirs, such issue or heiis, as the case might be, will take as 
substituted legatees, upon the happening of the prescribed event, 
nanely, the death of the original legatee. These ulterior dispositions 
do not affect the main question. They are equally appropriate wheth- 
er the legacy was vested or contingent. Consequently they throw 
no light upon the testator’s intention, nor do they vary the clear ex- 
pression of that intention to be found in the preceding provision. 
The surrogate had authority, under chapter 173 of the Laws of 1891, 
to make the order in question. Whether it should be made was a 
matter of discretion, which the record shows was fairly exercised. 
‘The surrogate was not bound to put the estate to the expense of a 
reference to ascertain the necessity for this trifling allowance. The 
petition is supported by an aflidavit, while the executors rested upon 
an answer to the petition merely ignoring the essential facts, and uct 
denying what is stated in the affidavit. 
The order should be aflirmed, with costs. All concur. 


GENET v. PRESIDENT, ETC., OF DELAWARE & H. CANAL CO. 
{Supreme Court, Appellate Division, First Department. March 20, 189.) 


1. Mintna ContTRACT—INTERPRETATION. 

A memorandum of agreement leasing all the coal in or under a parcel of 
land, specitically described, the amount of which is to be determined by 
the actual result of the mining process, and the liability to mine it by the 
quality of the coal and attendant expense, is an executory contract, and 
hota deed. 32 N. E. 1078, 136 N. Y. 602, followed. 

2. SaME—NEGLIGENCE, 

Such contract implies a promise on the part of the lessee that it will not 
negligently incapacitate itself from mining more than a minimum amount 
of coal, and, for a willful violation of its duties in respect to the method of 
conducting the work, the lessor is entitled to a termination of the con- 
tract, though the coal upon the laud has not been exhausted. 


Appeal from superior court of New York City, special term. 

Action by Augusta C. Genet against the president, etc., of the Dela- 
ware & Hudson Canal Company, to declare a contract executed, to 
compel a removal of personal effects from plaintiff's land, and for 
equitable relief. The contract sued on is, in effect, a memorandum 
of agreement which certifies that plaintiff has leased to defendant all 
the coal contained in or under the parcel of land specifically described. 
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The agreement stipulates that, if the coal shall not prove to be of a 
merchantable quality, or the mining of it become more expensive than 
mining from the same veins on other lands in the vicinity, then the 
liability of defendant to mine and pay for the coal shall cease, and 
that, if the coal mined in any one year shall fall below the quantity 
agreed to be taken out in such year, in consequence of the increased 
expense of mining, or if the land shall become so exhausted as to ren- 
der it unprofitable to mine the stipulated quantity, then defendant 
shall pay for only the quantity that can be economically taken out. 
There is a further limitation that defendant shall pay royalty only on 
such clear merchantable coal as will not pass through a mesh of one 
half inch square. Defendant agrees to pay a certain royalty per ton 
on all coal of the prescribed quality which shall be taken out of the 
mine, and also covenants for a minimum rent by agreeing to take out 
not less than 20,000 tons each year, and leaving itself free to mine as 
much more as its interests shall require. To enable defendant to 
mine the coal, plaintiff granted the use of so much of the surface to 
make openings, roads, etc., as was necessary, the agreement winding 
up with a clause that, within a reasonable time after plaintiff's land 
was exhausted, defendant would remove its buildings, etc., from the 
land. From a judgment in favor of defendant (85 N. Y. Supp. 14%), 
plaintiff appeals. Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


Geo. C. Genet, for appellant. 
F. E. Smith, for respondent. 


VAN BRUNT, P. J. This action was brought in February, 1893. 
for the purpose of declaring the contract mentioned iu the complaint 
executed and ended, and compelling the defendant to remove its per- 
sonal effects from the property which was the subject-matter of the 
contract, and which was situated in the state of Pennsylvania; and 
relief was also asked that the defendant, its agents and servants, be 
enjoined and restrained from claiming any further interest in the 
property under the agreement, or from claiming or alleging any right. 
title, or claim thereto, and from denying the rights of plaintiff to the 
property free of the agreement, or in any way interfering with plain- 
tiff’s right and title to the premises, the same as if said agreement had 
never been made, or that they be adjudged to release the same to the 
plaintiff. The defendant answered, putting in issue the material al- 
legations of the complaint. The issues thus formed came on for trial, 
and the court awarded judgment dismissing the complaint upon the 
merits. The grounds for the decision were: (1) That the coal upon 
the lands described in the complaint as belonging to the plaintilf is 
not exhausted, and that defendant did not commit any act or suffer 
any default respecting said lands of the plaintiff which justifies put- 
ting an end to the contract referred to in the complaint, or which en- 
titles the plaintiff to the equitable relief she claims, or to any relief 
consistent with the causes of action alleged. (2) That the instru- 
ment sued upon is in the nature of a grant of coal under the surface. 
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and the defendants have acquired a base fee therein, determinable 
only when the coal upon said lands, and upon the adjoining and con- 
tiguous lands, is exhausted; and said coal is not exhausted. (8) That 
the question of title concerning said coal, and the construction of the 
instrument sued upon, must be determined by the law of the state of 
Pennsylvania, where the lands are situated; and the law of said state 
concerning title to such lands is as testified to by Chief Justice Paxon 
and Judges Hand and Heydrick, the experts produced by the defend- 
ant. From this judgment the present appeal is taken. 

In the consideration of the questions presented upon this appeal, it 
will be necessary to comment upon the various litigations which the 
partics to this action have had since the execution of the agreement 
referred to in the complaint. It appears that, in November, 1881, 
the plaintiff brought an action in the superior court of the city of 
New York, claiming violations of the agreement on the part of the 
defendant in its failure to work the coal mines to the extent contem- 
plated by the agreement, and in the erection of works upon the prem- 
iscs not contemplated by the agreement, and making the lands of the 
plaintiff subservient to adjoining lands belonging to the defendant. 
The plaintiff claimed damages by reason of the breach of the agree- 
ment, and an injunction restraining the use of her lands for the ben- 
efit of adjoining Jands. ‘The defendant answered, admitting the 
agreement, denving its violation, and alleging a prior adjudication be- 
tween the parties. The action was tried before a referee, who re- 
ported in favor of the plaintiff, and a Judgment was thereupon en- 
tered, in February, 1887, adjudging the plaintiff entitled to recover 
damages, and also adjudging that the defendant should be enjoined 
and restrained from using certain erections upon the lands of the 
plaintiff for the purpose of mining and preparing for market coal} 
from the defendant's lands or from any other adjoining or contiguous 
lands, and enjoining and restraining the defendant from depositing 
the waste from coal mined from land other than the land of the plain- 
tiff, upon the surface of the plaintiff's lands, and also restraining it 
from running the water from other contiguous lands upon the plain- 
tiff's lands for the purpose of draining the former. An appeal was 
taken to the general term by the defendant from this judgment, and 
it was modified. The defendant thereupon appealed to the court of 
appeals, and the judgment against the defendant was reversed and 
the complaint dismissed, with costs, the court holding that the legal 
etfect of the agreement between the parties was to vest in the de- 
fendant an estate in fee in the coal as a separate piece of land, and 
that the defendant acquired a present, absolute, distinct, and inde- 
pendent right to the use of the structure upon the plaintiff’s land for 
the mining of coal on the adjacent lands, and that the only obligation 
Which rested upon the defendant as to the quantity of coal to be 
mined from the plaintiff's land was to mine the quantity specified 
each year, and while it fulfilled that obligation the defendant's right 
to take coal from the adjoining property through plaintiff's land could 
not be interfered with, and that the defendant had the right to pile 
upon plaintiff's land the refuse coal taken from the adjoining lands, 
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and that it also had the right to take the water from its adjoining 
lands upon the plaintiff's lands for the purpose of fa¢ilitating them in 
drainage. 122 N. Y. 505, 25 N. E. 922. 

In March, 1888, the plaintiff commenced another action in the sa- 
preme court of this state, alleging improper, unskillful, and unwork- 
manlike management in the conduct of the mining operations by the 
defendant upon the lands of the plaintiff, whereby the mine situated 
upon the plaintiff's land was seriously injured and its value impaired, 
and damages to a large amount were claimed because thereof. The 
defendant demurred, upon the ground that the court had no jurisdic- 
tion of the subject of the action, and that the complaint did not state 
facts suflicient to constitute a cause of action. The special term over- 
ruled the demurrer, and from the judgment thereupon entered an ajr 
peal was taken to the general term, and the judgment was reversed. 
and the complaint dismissed. An appeal from this judgment was 
taken to the court of appeals, where the judgment of the general term 
was reversed, and that of the special term affirmed (136 N.Y. 593. 32 
N. E. 1078); the court holding that, although the second divisivn of 
the court of appeals had, in the action hereinbefore referred to as be 
ing brought in the superior court, expressed the opinion that this 
contract operated as a deed to convey the coal to the defendant, such 
decision was not material to a disposition of the case before that 
court, nor was it necessary to its determination or within the issues 
presented, and it was not, therefore, necessarily the law between the 
parties, although the court might regard it as a precedent; but that 
the right of the defendant to use the shafts and machinery on the 
plaintiff's lands in aid of the mining operations on adjoining lands. 
the right to pile waste upon the surface of the plaintiff's land, and 
the right of drainage thereon, were involved in the action before that 
court, and its decision settled the law upon this subject between the 
parties. The court then proceeded to examine the question as to 
whether the contract between the parties did or did not convey the 
coal in fee, and held that, neither by the law of the state of New 
York, nor by the law of the state of Pennsylvania, as gathered from 
the decisions of that state, was the agreement between the parties a 
present conveyance of the coal upon the plaintiff's land, but was ap 
executory contract, the thing sold and the price to be paid being de 
pendent upon the revelations of the coal-mining process. And the 
court further held that the terms of the agreement raised an implied 
promise of the defendant not willfully or negligently to incapacitate 
itself from taking out more than the minimum quantity of coal; that 
it was not in the contemplation of the parties that the plaintiff should 
be compelled to content herself with the minimum rate of rovalty 
provided for by the agreement, but that she had a right to rely upon 
the fact of the advantageous nature of the contract to the defendant. 
and that their own interests would necessarily induce them to mine 
all the coal which was possible, and by this means the royalty to the 
plaintiff would be increased far above the minimum; and that if. 
by unskillful conduct, this result was rendered impossible, the plain. 
tiff had a right of action upon this implied promise of the defendant 
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for the damages sustained by the willful or negligent acts of the de- 
fendant whereby it incapacitated itself from taking out more than the 
ininimum quantity of coal. 

In Re Kings County El. Ry. Co., 112 N. Y. 47, 19 N. E. 654, the right 
of the company to build its road, although the specifications and 
plans filed under the law were indefinite upon certain points, was 
sustained by the court upon the same principle, namely, that the in- 
terests of the parties building and operating the road would neces- 
sarily impel them to make the structure conform to the requirements 
of the statute, although their specifications and planus were not deti- 
nite in that regard. 

In view of the decision of the court of appeals upon the question as 
to whether this was a present conveyance or an executory contract, 
it does not seem necessary to discuss the subject any further. It is 
clearly in opposition to the view which was taken by the learned 
judge in the court below in the disposition of this case. He held, 
notwithstanding this decision of the court of appeals upon this iden- 
tical contract, that the instrument in question was a deed, and that 
the question of title concerning the coal, and the construction of the 
instrument, must be determined by the law of Pennsylvania, and, 
inferentially, that such was the law of that state. It is true that he 
also held that the plaintiff was not entitled to relief, because the coal 
upon the land had not been exhausted, nor had the defendant com- 
mitted any act or suffered any default respecting the lands of the 
plaintiff which justified putting an end to the contract, or which en- 
titled the plaintiff to any relief consistent with the causes of action 
alleged. But it is manifest that.the basis of his decision was his 
interpretation of the instrument, and it seems to be equally clear that 
such interpretation is different from that which has been placed upon 
it by the court of appeals in another action between the same parties. 
It may be entirely true that the court was justified in finding that the 
contract had not been executed because of the exhaustion of the coal 
upon the land of the plaintiff, but it is not so apparent that the plain- 
iff may not be entitled to some relief under the implied promise con- 
tained in the agreement as interpreted by the court of appeals, by rea- 
son (if she establishes the fact) of the unskillful manner in which the 
defendant has conducted its mining operations under the agreement. 
It may very well be that such a state of facts might be shown as 
would justify the court in terminating the contract because of the 
willful violation by the defendant of its duties in respect to the 
method of conducting the work, rendering it unsafe and improper for 
the plaintiff to permit her property to run the risk of absolute destrue- 
tion if left to the tender mercies of the defendant. 

We think, upon the whole case, therefore, that the judgment should 
be reversed, and a new trial had, with costs to the appellant to abide 
the event. All concur. 
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WINGROVE v. GERMAN SAY. BANK OF THE CITY OF NEW YORB. 
(Supreme Court, Appellate Division, First Department. March 20, 1800.) 


JUDGMENT—AMENDMENT BY ANOTHER JUDGE AT SUBSEQUENT TEM. 

On the death of a depositor.of money in trust for U., both U. and de 
ceased’s administrator demanded the money of the bank, which had issucd 
a pass book for it; and U. brought an action to recover it. On defend- 
ant’s motion, the court made an order directing the deposit by defendant 
with the clerk of the sum claimed, and that, on such deposit being made, 
the administrator should be substituted as sole defendant in place of the 
bunk. Held, that another judge at a subsequent term could not amend 
such order by adding thereto that plaintiff deposit the pass book mentivnued 
in the complaint with the clerk of the court within six days after service 
of the order, etc.; such deposit not being asked for in the original mution. 


Appeal from special term, New York county. 

Action by Louise Wingrove, née Unger, against the German Sav- 
ings Bank of the City of New York, to recover a sum deposited in de- 
fendant bank by Henry Gebhard, deceased, in trust for plaintiff. On 
defendant’s motion, the court ordered the sum claimed to be deposited 
by defendant with the clerk, and that on the deposit of such sui de- 
ceased’s administrator be substituted as sole defendant in place of 
the bank. From an order by a ditferent judge at a subsequent term 
amending such order, by adding thereto that plaintiff deposit the pass 
book mentioned in her complaint with the clerk of court within six 
days after the service on her attorney of the copy of the order, etc., 
plaintiff appeals. Reversed. 

Argued before VAN BRUNT, LP. J.. and BARRETT, RUMSEY. 
WILLIAMS, .aand PATTERSON, Ju. 


L. Wertheimer, for appellant. 
J. A. Arnold, for respondent. 


VAN BRUNT, P.J. This action was brought to recover the amount 
of a deposit alleged to have been made by one Henry Gebhard. de- 
ceased, in the defendant’s bank, in the name of “Henry Gebhard. in 
trust for Louise Unger,” a pass book for whick was issued by the de 
fendant. After Gebhard’s death, the plaintiff demanded of the de- 
fendant the amount of the deposit. So did the administrator of the 
estate of Gebhard, the said estate being insolvent. Upon these facts. 
the defendant made a motion for an order to substitute the admin- 
istrator of Gebhard as defendant in the action, and to discharge the 
bank from all liability to the plaintiff or to the administrator upen 
its paying the amount of the deposit into court. This motion wis 
granted, and an order was entered on the 21st of December, 18:5. 
directing the deposit by the defendant with the clerk of the ceurt 
before the 10th day of January, 1806, of the sum of $1,000, and that. 
upon making such deposit, the administrator of Gebhard should be 
substituted as sole defendant in place of the then defendant. On 
the 8th of January, 1896, the defendant obtained an order to show 
cause why there should not be added to the order thereinbefore en- 
tered a provision requiring the plaintiff to deliver to the defendant 
the pass book issued by the defendant, and mentioned in the com- 
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plaint. This was opposed by the plaintiff, and heard by another 
judge; and on the 23d of January, 1806, an order was entered amend- 
ing the order of the 21st of December, by further ordering that the 
plaintiff deposit the pass book mentioned in the complaint with the 
clerk of the court, within six days after the service upon her attorney 
of a copy of the order, with notice of the entry thereof. From that 
order the present appeal is taken. 

It is difficult to see upon what theory or basis the court could 
amend an order made at a previous court, held by another judge, in 
the manner attempted to be done here. No such relief appears to 
have been asked for by the original order, and the judge granting the 
sriginal motion is made to decide a question which never was pre- 
sented to him. While it may be true that an order may be amended 
‘0 conform to a decision, it is somewhat diflicult to understand how 
an order can be amended so as to make the court rule upon a ques- 
tion Which has never been presented toit. We do not hereby mean 
to intimate that, even if an independent application had been made, 
it should have been granted. 

We think the order should be reversed, with $10 costs and disburse- 
ments, and the motion denied, with $10 costs. All concur. 


DUMOIS et al. v. HILL et al. 
(Supreme Court, Appellate Division, First Department. March 20, 1896.) 


1, Money Hab AND RECEIVED—PaYMENT ON INVALID CLAIM. 

One who, in his own right, recovers money belonging to another, Js not 
liable to an action by such other for money had and received. 32 .N. Y. 
Supp. 164, attirmed. 

@& PRINCIPAL AND AGENT—RATIFICATION OF AGENT'S ACTS. 

Where lessors recover from a third person for use and occupation of a 
part of leased premises during the term of the lease, the Jessees cannot 
elect to treat the lessors as their agents for the collection of the damages, 
aud ratify the collection, so as to entitle them to maintain an action 
against the lessors for the money collected. 


Appeal from court of common pleas, special term. 

Action by Hipolito Dumois and others against William Hill and 
others. From an interlocutory judgment sustaining a demurrer to 
the first cause of action in the amended complaint, plaintiffs appeal. 
Aflirined. 


Plaintiffs’ first cause of action alleges that the defendants leased to the 
Plaintiffs and other parties all their interest in the easterly half of pier 12, 
East river, and in the whole of pier 18, Eust river, together with all their 
rights of whartage and cranage, and all other rights connected with the use 
of said piers, for a period of tive years from January 1, 1801; that, previous 
to the execution of this lease, the city bad unlawfully ereeted and maintained, 
upon the westerly half of pier 12, a nuisance, uaimely. a dumping board; that 
an action, brought by the lessors, was then pending to compel the city to re- 
move this dumping beard: and that the lease contained a covenant that noth- 
ing therein should prejudice or affect that suit. Lhe complaint then goes on 
to state that the plaintiffs are the successors in interest of all the other par- 
ties, who were originally lessees; that, since the execution of the lense, to 
Wit. on January 6, 184. the defendants, without the knowledge of the plain- 
tiffs, commenced ap action against the umyor, aldermen, and commonalty of 
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the city of New York to recover damages “for the use and occupation of the 
easterly half of said pier 12” by the street-cleaning department for the pur- 
pose of a dump, claiming that they were entitled to wharfage accruing fru 
the easterly half of said pier 12, and to one-half of the wharfage accruivzg 
from the outermost end of said pier, and charging that the city had erected 
upen the westerly half of the said pier a dumping board, which diminisbed 
the wharfage which would otherwise have accrued to them, ete. It further 
avers that the complaint in said latter action alleged that the present defend- 
ants were entitled to the wharfage for the easterly balf of said pier, whereas 
the present plaintiffs were so entitled from and after January 1, 1891, when 
their lease began; that this action was settled by a payment of $40U a month 
from May 1. 1885, to January 1, 1804, with interest on the payments trot 
their respective dates, and on the whole sum from January 1, 1804; and that 
$14,400 of this amount, or the paywents accruing from January 1, 181. to 
January 1, 1894, represented damage suffered by the plaintiffs, and was paid 
to the defendants to and for their use. What became of the original euit 
referred to is not stated. The judgment demanded was $14,400, with interest 
on $400 from February 1, 1891, and from the first of each succeeding mountb 
during said period, and on the whole amount, with the interest already ac- 
crued, from January 1, 1894. This cause of action was demurred to upon tbe 
ground that it did not state facts suflicient to constitute a cause of action. 


Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY. 
WILLIAMS, and PATTERSON, JJ. 


Henry W. Goodrich, for appellants. 
Thomas G. Shearman, for respondents. 


BARRETT, J. We need add but little to the satisfactory opinion 
of Pryor, J., upon the demurrer to the original complaint. 32 N. Y. 
Supp. 164. ‘The present defendants, in their action against the city. 
claimed the damages in their own right. The present plaintiffs sav 
that these damages were clearly theirs. But that does not help 
them. If they were entitled to these damages, their rights were not 
affected by the payment to the defendants. If they have a just cluim 
against the city, they can still assert it. The payment to the de 
fendants was not to their (plaintiffs’) use, but, as they insist, to the 
defendants’ sole use, and therefore wrongful. It is well settled, un- 
der such circumstances, that an action for the sum paid will not lie 
by the party really entitled to it against the party who recovered it 
in his own right. Patrick v. Metcalf, 37 N. ¥. 332; Butterworth v. 
Gould, 41 N. Y. 450; Rowe v. Bank, 51 N. Y. 674; Decker vy. Saltz- 
man, 09 N. Y.270; Peckham v. Van Wagenen, 83 N. Y. 40; Sergeant 
v. Stryker, 32 Am. Dec. 404. 

The plaintiffs now abandon the contention that this is an action for 
money had and received to their use. They say that they elect to 
make the defendants their agents for the collection of their damages. 
and that they ratify said collection, although it was wrongful. = This 
they call an “action on the case.” It has none of the elements of 
such an action. There is such a thing as affirming or disaftirming 
the unauthorized acts of one’s agent; but there must first be an 
agency. There is no such thing as creating an agency contrary to 
the fact by a process of election. The pleader must have been think- 
ing of the equity principle which sometimes converts a party into a 
trustee ex maleficio. Here, however, there was no trust or agency, 
and there were no facts upon which any such relation could reason- 
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ably be asserted. As was said by Parker, J., in Patrick v. Metcalf, 
supra, “there is no ground for making the defendants trustees of the 
money for the plaintiffs”; still less,agents. The defendants claimed 
what in their view was theirown. That claim was necessarily in hos- 
tility to any other claim to the same demand. The rights of the par- 
ties run upon different lines. These lines do not converge, either in 
law or fact. 

It may be added that it is by no means certain that the plaintiffs 
were entitled to these damages. The complaint avers that the re- 
covery against the city was for the use and occupation of the pier for 
the purpose of a dump, and for the consequential loss of wharfage. 
Whatever may have been the form of that action, it necessarily pro- 
ceeded upon the diminution of rental value by reason of the nuisance. 
The nuisance Was upon the property when the present plaintiifs leased 
it, and they undoubtedly paid less rent in consequence of its prob- 
able continuance. That being the case, the lessors were entitled to 
recover for such diminution in rental value. Kernochan vy. Railroad 
Co., 128 N. Y. 559, 29 N. E. 65. The action in which the damages 
were recovered was substantially the same as that referred to in the 
lease. It may have been different in form, but it sought redress for 
the wrong done by the dumping board. Whether such redress was 
obtained in one form of action or another is unimportant. However 
the real damages, namely, the diminution in rental value, may have 
been asserted and recovered, whether such diminution was called 
“damages for loss of wharfage” or “damages for loss of wharfage 
rent,” the practical result was the same. It follows that, if the claim 
Was asserted and recovered because of the loss really sustained by 
the lessors, they were acting rightfully in their own behalf. Whether 
acting rightfully or wrongfully, however, the plaintiffs have lost noth- 
ng to which they were legally entitled, and their present action must 
ail. 

The judgment appealed from must be affirmed, with costs, All 


concur. 


RIGGS vy. BUCKLEY. 
(Supreme Court, Appellate Division, First Department. March 20, 1896.) 


PLEADING—BILL OF PAnTricULARS—WHEN MAY BE REQUIRED. ; 
Where a defendant, in bis answer, denied that the consideration named 


in an instrument executed by him, and under which plaintiff claimed as 
& transferee, was the true consideration, and alleged that the real con- 
sideration was insutlicient in law to support the making or delivery of the 
instrument by him, and, further, that it was obtained from him by fraud- 
ulent representations, plaintiff is entitled to a bill of particulars of the 
claimed consideration, and also of the alleged fraudulent representations. 


Appeal from special term, New York county. 

Action by Ada B. Riggs against William F. Buckley to recover on 
an assigninent of an interest in an award, alleged to have been exe- 
cuted by defendant to another, and to have been transferred through 
others to plaintiif. An order was made requiring defendant to fur- 
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nish a bill of particulars as to certain matters alleged in the answer, 
and he appeals. Moditied. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, JJ. 


Francis D. Dowley, for plaintiff. 
Adrian H, Larkin, for defendant. 


PER CURIAM. The court was clearly right in ordering a bill 
of particulars of the consideration referred to in the eighth subdivi- 
sion of the answer. The assignment, on its face, recited a considera- 
tion of one dullar. The defense, as stated in such subdivision of the 
answer, is that the consideration recited was not the real considera- 
tion, and the real consideration was not sufticient and valid in law to 
support the making or delivery of the instrument, and that such in- 
strument was and is therefore void. The plaintiff is entitled tv 
know what actual consideration there was for the assignment which 
made it void. The same consideration applies to the second, third, 
fourth, and fifth clauses of the order requiring particulars of the de 
fense set up in the ninth subdivision of the answer. The plaintitf is 
entitled to know the representations made by which the defendant 
was induced to deliver the transfer to Belden. As to the sixth and 
seventh clauses of the order, we do not think that they relate to a 
proper subject or subjects of which particulars should be ordere«L 
So far as proper, they are included within the particulars to be fur- 
nished under the prior provisions of the order. 

We think, therefore, that the order appealed from should be modi- 
fied by striking out the sixth and seventh clauses thereof, and that, 
as modified, the order should be affirmed, with $10 costs aud disburse 
ments of the appeal to abide the event of the action. 


PEOPLE ex rel. SCHULZ v. MURRAY et al., Commissioners. 
(Supreme Court, Appellate Division, First Department. March 20, 1896.) 


INTOXICATING LIQUORS—REFUSAL OF LICENSE—BapbD REPUTE OF PREMISES. 

It is within the discretion of the commissioners of eXcise to refuse a 
license to sell liquors in premises which have become of bad repute aud a 
resort for disorderly persons, aud for which reasou the license of a teuaut 
had been recently revoked. 


Appeal from superior court of New York City, special term. 

Proceedings in certiorari, on relation of Julius Schulz, against Jo- 
seph Murray and others, commissioners of excise of the city of New 
York, to review their action in refusing a license to sell liquors to the 
relator. From an order in effect reversing the action of the comumis- 
sioners, they appeal. Reversed. , 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ, 


C. L. Hotfman, for relator. 
J. M. Maver, for commissioners, 
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PATTERSON, J. This is an appeal from an order made at a spe- 
cial term of the superior court of the city of New York, on the 30th 
day of April, 1895, in a certiorari] proceeding against the board of 
excise of the city of New York, and in which proceeding was brought 
up for review the action of the commissioners of excise in refusing to 
grant to the relator a license to sell liquor on the premises No. 319 
Bowery, in the city of New York. The order appealed from, in effect, 
reversed the action of the commissioners, and directed them to grant 
the application of the relator, and to issue to him a license to sell 
liquor on the premises in question, in accordance with his application. 
The refusal of the commissioners to grant the relator’s application 
was based upon the distinct ground that the premises in question were 
not a fit place in which to allow the sale of liquor, and that is the 
only reason appearing in the record as inducing them to withhold a 
license. The application was made to them on or about the 20th of 
March, 1895; and on the Yth of April, 1895, they announced their de- 
termination, embodying their decision in a memorandum in the fol- 
lowing words: 

“April 9th, 1895. 
“The application of Julius Schulz for an hotel license for the premises 319 
Bowery is rejected, and a license refused, for the reason that the said place 
is not a fit and proper place to be licensed, reference being had to the pro- 
ceedings of the board on the complaint fur the revocation of a license for said 
premises issued to Joseph Hirschhorn, and to the decision of the board under 
date of February 9th, 1895, revoking said Jicense, for the reason that the said 


premises had been permitted to become disorderly and a resort for disorderly 
persons,” 


It is apparent from the language of this memorandum that the rea- 
son assigned for refusing the license to the relator was that the place 
sought to be licensed was not a fit and proper one, and the evidence 
upon which they acted was the record of a prior finding made by 
them, showing conclusively that on the 9th of February, 1895, it had 
been determined that the same premises had been permitted to be- 
come disorderly; the meaning of which is amplified in their return 
by the statement that “the license of one Joseph Hirschhorn for said 
premises was revoked for permitting the premises to become disor- 
derly, and the resort of disorderly and immoral persons, and a place 
for persons to visit for lewd, obscene, and indecent purposes, and the 
resort of prostitutes and thieves.” 

The relator knew of the bad character of these premises, for he him- 
self testified that it was at his instigation or procurement that the 
license of Hirschhorn had been revoked. The character of the prem. 
ises was therefore clearly established, and it was entirely within the 
discretion of the excise commissioners to determine whether or not 
they would allow a license to issue to sell liquor upon premises with 
such a stigma upon them. It is not a fact that the revocation of the 
license was based upon the character of the tenant, but upon the use 
to which the premises had been put, by reason of which use they had 
become of ill repute, and unfit to be licensed. It was the fact that 
the property had been used for disorderly purposes, by the fault of 
the tenant, and that the license was revoked; and the refusal to 
issue a new license is clearly based upon the character the premises 
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had acquired as a place of resort for lewd and disreputable persons, 
and that was a sufficient reason for the commissioners’ action. <As 
was said in Michael’s Appeal, 63 Conn. 583, a building which has be. 
come the abiding place of either lawbreakers or of crime cannot be 
a suitable place in which to sell liquors. A building which has been 
used for a long period to violate law is not a suitable place in which 
to sell liquors. 

There was nothing before the commissioners to show that the char- 
acter of these premises had in any way changed, and no real assur- 
ance that they would not be resorted to by persons of the same stamp 
_as those who had frequented it previously. The only effort made in 
that direction by the relator was to show that he was a person of 
good character, and that he intended to keep a lodging house for men. 
The commissioners were not bound to act only upon such evidence 
which, as matter of fact, so far as this record shows, fell far short of 
what the relator claims. The only witness appearing before the com- 
missioners to testify to the character of the relator was not able to 
testify even that he was acquainted with him, for, when asked 
whether he knew the relator, the answer of the witness was that he 
had heard of him. The premises, in the judgment of the commis 
sioners, stood condemned as an improper place for the sale of liquor. 
There was no evidence to show that the reputation of such premises 
had been redeemed. It is idle to say that the action of the commis- 
sioners places a perpetual disability upon the premises. It may le- 
colme a question of fact for them to determine hereafter whether the 
place has ceased to be a resort for disorderly persons, and they were 
quite justified in exercising their discretion, and in refusing the 
license applied for by the relator within six weeks after the premises 
had been condemned as unfit to be licensed. 

The order of the superior court must be reversed, and the writ of 
certiorari dismissed, with $10 costs and disbursements of appeal, and 
costs in the court below. All concur. 


HERBERT v. GRIFFITH. 
(Supreme Court, Appellate Division, First Department. March 20, 1895) 


CHANGE OF VENUE—FOR CONVENIENCE OF WITNESSES. 

It is error to deny a motion for change of venue to a certain county for 
convenience of witnesses, as provided by Code Civ. Proc. § 987, where the 
moving papers show that the case made by defendant is sufficient to re 
quire such change, though neither party resides, and the cause of acticno 
did not arise, in sucb county. 


Appeal from special term, New York county. 

Action by James J. Herbert against Effie J. Griffith for malicious 
prosecution. From an order denying her motion to change the place 
of trial on the ground of convenience of witnesses, defendant appeals. 
Reversed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY. 
WILLIAMS, and PATTERSON, JJ. 


Arthur H. Smith, for appeHant. 


Sup, Ct.] HERBERT ¥. GRIFFITH. 1099 . 
X 

RUMSEY, J. The action was brough* for malicious prosecution,,. 
the place of trial named in the summons being the county of New, 
York, in which county it appears that the plaintiff resided. After 
answer, the defendant moved to change the place of trial to the county's 
of Albany. Upon the argument, the affidavits of the defendant only 
were read, and no papers were presented on the part of the plaintiff." - 
The court denied the motion to change the place of trial to the county 
of Albany, but with leave to tlfe defendant, upon new motion papers, , 
to move to change the place of trial to the county of Rensselaer. 
The precise grounds upon which this order was made do not appear, 
but it may fairly be inferred from the terms of the order that it was 
made because neither of the parties resided in the county of Albany. 

An examination of the moving papers shows that the case made 

by the defendant was sufficient to require the court to change the 
place of trial, and, where that state of affairs appears, an order re- 
fusing to change the place of trial will be reversed, and the defend- 
ant will be given the relief to which his papers entitle him. The 
Code of Civil Procedure prescribes in what counties civil actions 
must be tried. Actions of a certain kind must be tried in the county 
where the cause of action arose or where the subject of the action 
is situated. Code Civ. Proc. §§ 982, 983. Every other action must 
be tried in the county in which one of the parties resided at the com- 
mencement of it. Code Civ. Proc. § 984. But all these provisions 
are subject to the right which, by section 987 of the Code of Civil 
Procedure, is giver to the court, in a proper case, to change the place 
of trial for the convenience of the witnesses, Where an application 
is made to the court to change the place of trial on that ground, the 
county to be selected for the trial of the action is the one in which the 
convenience of the witnesses will be best subserved, although that 
county may not be one of those in which the action must be tried, 
pursuant to the sections of the Code to which attention has been 
called above. The rule is well settled that, for the convenience of 
witnesses, the court may order the place of trial of a transitory ac- 
tion, at least, to be changed to a county other than that in which 
either of the parties resides. Such has always been the law of this 
State and the procedure of the courts, and it has never been supposed 
that the provisions of either the Code of Procedure, or the Code of 
Civil Procedure, which succeeded it, specifying the counties in which 
actions must be tried, had any effect upon the power of the court to 
direct that the actions should be tried in another county than one of 
those specified, when it was made to appear that the convenience of 
Witnesses required such action to be taken. Flood vy. Morris, 3 Law 
sull. 100; Gorman v. Iron Co., 32 Hun, 71. It is quite apparent, 
from the papers in this case, that the convenience of witnesses and 
the ends of justice will be promoted by changing the place of trial 
from the county of New York to the county of Albany, and that the 
court erred in denying the motion. 

The order appealed from must be reversed, with $10 costs and dis- 
bursements, to be paid by the plaintiff, and the motion to change the 
place of trial from the county of New York to the county of Albany 
granted, with $10 costs to abide the event. All concur. 
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SCHMIDT v. NEW YORK EL. RY. CO. et al. 
(Supreme Court, Appellate Division, First Department. March 20, 1896.) 


ee TESTIMONY—DAMAGE TO PROPERTY FROM CONSTRUCTION OF ELEVATED 
AILWAY. 

In an action by a property owner for damages caused by the constm:- 
tion of an elevated railway in front of his property, expert witnesses cannot 
testify as to whether the construction $f the railway tended to increase tie 
value of the property. 


Appeal from special term, New York county. 

Action by John D. Schmidt against the New York Elevated Bai!- 
way Company and others. From a judgment for plaintiff for nom- 
inal damages, he appeals. Reversed. 

Argued before VAN BRUNT, P. J.. and BARRETT, RUMSEY. 
WILLIAMS, and PATTERSON, JJ. 


C. P. Cowles, for appellant. 
J. C. Bushby, for respondents. 


VAN BRUNT, P. J. This action was brought by an abuttinz 
owner to recover damages for the taking of certain easements ay- 
pertaining to his premises, and for an injunction. Upon the trial. 
the court decided that the plaintiff had not established any right 
to relief, and gave the judgment above indicated. 

It will not be necessary to consider the facts of this case at anv 
Jength, because there are some exceptions which are fatal to the 
judement. Witnesses were offered upon the part of the defend- 
ants for the purpose of showing that the building of the elevated 
railroad tended to increase and add to the value of property situ- 
ated upon the line of the road. This evidence was objected to upun 
the part of the plaintiff, the objection was overruled, and an excep- 
tion was taken. It seems to have been held, at the instigation of 
the defendants, in repeated cases in the court of appeals (Roberts 
v. Railroad Co., 128 N. Y. 455, 28 N. E. 486; McGean v. Railwar 
Co., 117 N. Y. 219, 22 N. E. 957), that such evidence is incompetent 
and improper, because it leaves the witness to determine the 
only question which the court is called upon to decide upon the 
evidence. The court said, in the case of Ferguson v. Hubbell, 97 
N. Y. 507, that it is generally safer to take the judgment of un- 
skilled jurors than the opinions of hired, and generally biased, ex- 
perts. In the case of MceGean vy. Railway Co., above cited. the 
question was asked, “What would have been the rental value of 
the premises in the vears 1878, 1880, and 1881, if the railroad had 
not been built?" And it was held to be imvroper, because it was 
merely speculative, and speculative upon the only question which the 
court and jury were called upon to decide, and the question called for 
an opinion of the witness upon that very subject: the court saving 
that the case was one where the facts which formed the basis of the 
action could be specified, and should be stated, and the inference to be 
drawn from those facts should be drawn by the court and the jury. 
So, in the case at bar, the witness was asked, in substance, what 
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effect the construction of the elevated road had upon the value of 


the premises,—the very question which the court was called upon 
to determine from the evidence of the facts relating to the prop- 
erty. The same rule was laid down in the case of Hunter v. Rail- 
way Co., 141 N. Y. 281, 36 N. E. 400, where it was held improper to 
show what is the particular damage caused to the plaintiff bv the 
presence of the railroad, or to show what the premises would be 
worth, or what their rental value would be, without the road: the 
court holding questions of this Jatter class to be an invasion of the 
province of the court and the jury, and that the rule. as now laid 
down, rigidly excludes calling for the judgment of the witness upon 
the question which is to be submitted and decided. The sole ques- 
tion involved in the investigation in the case at bar was whether 
the construction of the road had tended to increase or decrease the 
value of the property in question, and this, under the decisions, the 
court was called upon to decide, and not the witness. 

The judgment should be reversed. and a new trial ordered, with 
costs to the appellant to abide the event. All concur. : 


(16 Mise. Rep. 95.) 
ISEAR v. McMAHON et al. 


(Supreme Court, Special Term, New York County. February, 1896.) 


1, JOINDER OF CausEs—DEMURRER. 
Under Code Civ. Proc. § 490, which requires a demurrer on the ground 
that causes of action have been improperly united (section 484, subd. 7} 
to set out specifically the particular defect relied upon, a demurrer which 
states the objection in the language of the statute is bad on its face. 


2, ACTION—JOINDER OF DEFENDANTS—COMMUNITY OF INTERESTS. 

Under Code Civ. Proc. § 454, providing that two or more persons several- 
ly liable on the same written instrument may be included as defendants 
in the same action, a Single suit will lie against all the underwriters of an 
insurance policy which, though it did not impose on them any joint liabil- 
ity, nor render them severally liable for the whole amount of insurance, 
showed a community of interest on the part of all the underwriters, and 
contemplated action on their part, buth before aud after loss, through a 
common agent. 


Action by Sacharize Isear against J. G. McMahon and others, mem- 
bers of the Imperial Fire Llovds of New York. on a policy of ingsur- 
ance. Defendants demurred to the complaint on the ground that 
causes of action were improperly united. Overruled. 


Albertus Perry, for plaintiff. 
Menken Bros., for defendants. 


BEEKMAN, J. This action is brought against 10 defendants as 
‘underwriters of a policy of insurance, under which they undertook to 
Msure the plaintiff against loss or damage by fire to certain property 
therein mentioned, for the term of one year from the 16th day of Octo- 
ber, 1894, to an amount not exceeding in the aggregate the sum of 
$2.500. While all the underwriters united in the execution of the 
policy, they did not assume any joint Jiability for the amount of the 
loss, nor are they severally liable for the whole amount of the in- 
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surance; but each one, “acting separately, and not one for the other 
or for any of the others,” agrees to insure the plaintiff to the extent 
of the sum set opposite his name, to wit, $250. The plaintiff sets 
cut the contract of insurance, alleges a loss within the terms of the 
policy, and its adjustment with the underwriters, and asks judgment 
against the defendants for the amount thereof. One of the defend- 
ants demurs to the complaint on the ground that it appears upon the 
face of the complaint that causes of action have been improperly 
united. The demurrer is bad upon its face, in view of the fact that 
it fails to comply with section 490 of the Code of Civil Procedure. 
Which requires that an objection taken by demurrer under subdi- 
vision ¢ of section 488 must point out specifically the particular defect 
relied upon. A statement of the ground of the demurrer in the lan- 
guage of the subdivision in question is not sufficient. However, this 
vbjection was not raised upon the argument, and as the question is 
one of considerable importance, involving other litigations than the 
one now before me, and has been fully argued by counsel on both 
sides, I have determined to disregard the defect, and to consider the 
issue intended to be raised as if it had been properly set forth in the 
demurrer. The claim of the defendant is that the complaint states a 
separate, distinct, and independent cause of action against each one 
of the defendants; that none of the defendants is in any way con- 
cerned in or affected by a claim against the others, or by the event cf 
the action as to them or anv of them; that each is therefore a 
stranger to the controversies between the plaintiff and the others: 
and that consequently, within well-established principles, these causes 
of action are improperly united in one suit. Upon the other hand. 
the plaintiff contends that the action is well brought, under section 
454 of the Code of Civil Procedure, which provides that: 

“Two or more persons, severally liable upon the same written instrument. 
including the parties to a bill of exchange or a promissory note, whether the 
action is brought upon the instrument or by a party thereto to recover against 


other parties liable over to him, may, all or any of them, be included as de 
fendants in the same action, at the option of the plaintiff.” 


A question is therefore presented requiring the construction of 
this section. Is it confined in its operation only to actions where the 
defendants are severally liable for, or in respect to, the same indebt- 
edness? Ido not see any sound reason why such a limitation should 
be imposed upon this section. It is not within its letter, and, ac 
cording to the view which I take of it, nct within its spirit. The 
section is highly remedial in its character, and was obviously intended 
to prevent a inultiplicity of actions, and to provide for the settlement 
in one suit of claims which the plaintiff might have against various 
parties arising out of the same contract. The convenience of the 
rule is apparent. Debts so arising, although they may constitute 
separate causes of action in respect to the several parties uniting in 
the execution of the instrument, have a common origin, springing out 
of the same subject-matter, and, except in a limited class of cases, 
the defenses which may exist are common to all the parties. The 
great economy of time and expense which attends the uniting of such 
causes of action in one suit is apparent, and, as this was the principal 
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motive of the enactment, the section should be construed with great 
liberality, so as to bring within its scope all cases where several 
causes of action arise upon the same written instrument. Certainly 
the case is not one in which the letter of the statute should receive 
a restricted interpretation. There is nothing in the other sections 
of the Code bearing upon the question which renders the construction, 
which I believe tu be the correct one, at all inharmonious. Section 
455 provides that the joinder of a person as defendant in an action 
with another person, as prescribed in the section in question, “does 
not aifect his right to any order or other relief to which he would 
have been entitled if he had been separately sued in the action.” 
Sectiou 456 authorizes a severuuce of the action Whenever it may be 
desirable so to do. Furthermore, each defendant is at liberty to set 
up any individual defense that he may have, or any counterclaim. 
Code Civ. Proc. § 501. And the power of the court to render an ap- 
propriate judgment in such a case is ample. Sections 1204, 1205. 
[t is therefore impossible to see how the demurrant In this case can in 
any way be prejudiced by being sued with his fellow underwriters in 
one action. He enjoys every right to which he is legitimately en- 
titled, and which he would Lave possessed had the action been brought 
against him alone. There are comparatively few cases in which the 
section of the Code in question seems to have undergone examina- 
tion. The case of Carman v. Plass, 23 N. Y. 286, seems to be the lead- 
ing one upon the subject. In that case a tripartite indenture was 
entered into between the plaintii! as lessor, one of the defendants as 
lessee, and the other defendant as guarantor of the performance by the 
lessee of the covenants contained in the lease. The Icssee having 
made default in the payment of rent, the action was brought against 
him, and also against the guarantor, to recover the same. A demur- 
rer Was interposed by the defendants on the ground that no cause of 
action against the defendants jointly was set forth in the complaint. 
Judge Denio, in the opinion of the court overruling the demurrer, says 
that the case comes precisely within the language of section 120 of 
the Code of Procedure, which was reproduced in section 454 of the 
present Code, and that the provision relates, in ternis, to cases where 
a plurality of persons contract several obligations tn the same in- 
strument. The case is distinguished from those in which the guar. 
antor had executed a different instrument, and this distinction em- 
phasizes the view that the statute refers not so much to the nature 
of the contracts as to the manner and form in which they are ex- 
pressed and embodied. In other words, where they are evidenced 
by, and associated together in, a single instrument, they are within 
the statute which authorizes an enforcement of each under a similar 
association in one action. It is a matter of common knowledge that 
Within a few years this method of insurance, distinctively known as 
“Lloyds,” has grown to very large proportions. In many cases the 
number of underwriters amounts to 100 or more, and it would be a 
substantial denial of justice to require the insured to bring 100 or 
more actions in order to enforce his rights under the policy. This 
fact should operate most persuasively upon the court in favor of a 
construction of the law under which a single action against all may 
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be sustained. An examination of the policy in question shows a con 
munity of interests on the part of all the underwriters in the con- 
tract. It contains a large number of conditions on the part of the 
insured, in the performance of all of which they have a common coen- 
cern. After a loss has occurred, the insured is required to give nv 
tice of the same to the attorney in fact of all the underwriters, with 
whom he is required to deal in all matters affecting the liquidation of 
the amount. In fact, the whole scheme of the insurance, from its 
very inception down to the liquidation of the amount due upon the 
loss, contemplates action on the part of the underwriters exclusively 
through a common agent, designated as the general manager or at- 
torney in fact. The community of interest is thus a-matter of ab- 
solute demonstration, and the only differentiation that arises is in 
respect to the extent of the individual liability. Instead of each un- 
derwriter being liable in solido for the entire amount of the insur- 
ance, he is, in terms, responsible only for a proportionate part, but 
all have a common interest in the steps leading up to the ascertain- 
ment of the aggregate amount to which the plaintiff is entitled. 
In fact, this common interest in respect to the total liability under the 
contract is shown in one of the conditions of the policy, where it is 
said: 

“The liability of each of the underwriters in case of any loss, and the 


amount insured by each underwriter, shall be his proportionate part of the ag- 
gregate amount payable to the assured upon such loss.” 


For the reasons which I have given, I am of the opinion that the 
case at bar finds a natural and proper place under the section in ques- 
tion. It is concededly within the letter of the statute, and I think 
it is equally clear that it is within its true meaning and intent. The 
demurrer is therefore overruled, with costs, wizh leave to the defend- 
ant to serve an answer within 20 days after the service upon him of a 
copy of the interlocutory judgment, on payment of costs. 


ISEAR v. HOADLEY et al. 
(Supreme Court, Special Term, New York County. February 12, 1896.) 


Action by Scharize Isear against Russell H. Hoadley and others. Defend- 
ants demurred to the complaint. Overruled. 


TRUAX, J. The demurrer is overruled, with costs, with leave to defend- 
ants to answer on payment of costs. See decision of Mr. Justice Beekman in 
Isear v. McMahon (Sup.) 37 N. Y¥. Supp. 1101. 


EVANS et al. v. OGSBURY et al. 
(Supreme Court, Appellate Division, First Department. March 20, 18%.) 
1. APPEALABLE ORDER—RULING ON DEMURRER. 


An appeal does not lie from an order overruling a demurrer, but must be 
taken from the interlocutory judgment entered after the order. 
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> g. PLEADING— COUNTERCLAIM— DEMURRER. 


A complaint in partition alleged that the premises were devised to trus- 
tees to pay the net income thereof to the defendant, in lieu of dower, so 
long as she should remain a widow. und upon her remarriage said prem- 
ises were to go to plaintitfs, and averred defendant's remarriage. The an- 
swer admitted the remarriage, but denied that defendant ever received 
any of said income. or elected to take the same in lieu of dower, and 
prayed for partition subject to her right of dower. Held, that said answer 
did not set up a counterclaim, and therefore a demurrer thereto “on the 
ground that it appears upon the face of said counter¢laim that the same 
does not state facts sufficient to constitute a cause of action” was bad. 


8. SAME—ACTION AGAINST EXECUTRIX—INDIVIDUAL ANSWER. 

Though the complaint in said action was against defendant as execu- 
trix, she had the right to set up her interest as an individual in the land, 
especially as plaintiffs did not object to her appearance in that capacity, 
and as Code Civ. Proc. § 1538, provides that in such action she is, as an 
individual, a necessary party. 


4. Provision iN Liev OF DOWER—ELECTION—LIMITATIONS—PLEADING. 

1 Rev. St. p. 742. § 14, providing that a widow loses her right of dower, 
when there is a testamentary provision for her in lieu of dower, unless 
within one year she enters upon the lands and commences proceedings 
for the recovery thereof. is a statute of limitations, and, as such, must 
be pleaded by the one who relies upon it. ; 


Appeal from special term, New York county. 

Action for partition by Edmund Ashton Evans and another 
against William L. Ogsbury and others. From an order and judg- 
ment overruling plaintiffs’ demurrer to the answer of defendant Su- 
sie S. Weeks, plaintiffs appeal. Affirmed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER. 
SON, O'BRIEN, and INGRAHAM, JJ. 


George A. French, for appellants. . 
Andrew J. Shipman, for respondents. 


O'BRIEN, J. The appeal from the order must be dismissed, as, 
under the practice, it is not appealable. The appeal can only be 
taken from the interlocutory judgment entered after the order. 
Dick v. Livingston, 41 Hun, 455. The questions, however, are pre- 
sented upon the appeal from the interlocutory judgment overrul- 
ing the plaintiffs’ demurrer to the answer. 

This is a suit for partition. The defendant Susie 8S. Weeks is 
described in the summons and complaint as “executrix under the 
last will and testament of Alexander A. Ogsbury, deceased”; but 
the allegations are that the plaintiffs’ title, in part, was derived 
through the defendant Susie 8. Weeks, and making such title de- 
pendent upon her acts or omissions individually. Thus, the com- 
plaint alleges that the said defendant's husband died seised of an 
estate of inheritance of an undivided fourth part of the premises 
sought to be partitioned, leaving a last will and testament which 
was duly admitted to probate; that by such will his interest in 
the premises was devised to a trustee in trust to pay the net income 
thereof unto his wife, in lieu of dower, during her life, so long as 
she should remain his widow, and upon her death or marriage said 
premises were to go to plaintiffs and their brother, William L. Ogs- 
bury; that the widow remarried, “and that her naine is now Susie 
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be sustained. An examination of the policy in question shows a cut 
munity of interests on the part of all the underwriters in the con- 
tract. It contains a large number of conditions on the part of the 
insured, in the performance of all of which they have a common ton: 
cern. After a loss has occurred, the insured is required to give no- 
tice of the same to the attorney in fact of all the underwriters, with 
whom he is required to deal in all matters affecting the liquidation of 
the amount. In fact, the whole scheme of the insurance, from its 
very inception down to the liquidation of the amount due upon the 
loss, contemplates action on the part of the underwriters exclusivels 
through a common agent, designated as the general manager or at: 
torney in fact. The community of interest is thus a- matter of ab- 
solute demonstration, and the only differentiation that arises is in 
respect to the extent of the individual liability. Instead of each u- 
derwriter being lable in solido for the entire amount of the insur 
ance, he is, in terms, responsible only for a proportionate part, but 
all have a common interest in the steps leading up to the ascertain: 
ment of the aggregate amount to which the plaintiff is entitled. 
In fact, this common interest in respect to the total liability under the 
contract is shown in one of the conditions of the policy, where it is 
said: 

“The liability of each of the underwriters in case of any loss, and the 


amount insured by each underwriter, shall be his proportionate part of the ag 
gregate amount payable to the assured upen such loss.” 


For the reasons which I have given, I am of the opinion that the 
case at bar finds a natural and proper place under the section in ques 
tion. It is concededly within the letter of the statute, and I think 
it igs equally clear that it is within its true meaning and intent. The 
demurrer is therefore overruled, with costs, with leave to the defend: 
ant to serve an answer within 20 days after the service upon him of 4 
copy of the interlocutory Judgment, on payment of costs. 


ISEAR v. HOADLEY et al. 
(Supreme Court, Special Term, New York County. February 12, 1896.) 


Action by Scharize Isear against Russell H. Hoadley and others. Defend 
apts demurred to the complaint. Overruled. 





TRUAX, J. The demurrer is overruled, with costs, with leave to defend 
ants to answer on payment of costs. See decision of Mr. Justice Beekman in | 
Isear vy. McMahon (Sup.) 37 N. Y. Supp. 1101. : 


EVANS et al. v. OGSBURY et al. } 
(Supreme Court, Appellate Division, First Department. March 20, 1896.) | 
1. APPEALABLE ORDER—RULING ON DEMURRER. 


Ap appeal does not lie from an order overruling a demurrer, but must be 
taken from the interlocutory judgment entered after the order. 
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g. PLEADING— COUNTERCLAIM—DEMURRER. 

A complaint in partition alleged that the premises were devised to trus- 
tees to pay the net income thereof to the defendant, in lieu of dower, so 
long as she should remain a widow. und upon her remarriage said prem- 
ises were to go to plaintiffs, and averred defendant’s remarriage. The an- 
swer admitted the remarriage, but denied that defendant ever received 
any of said income. or elected to take the same in lieu of dower, and 
prayed for partition subject to her right of dower. Held, that said answer 
did not set up a counterclaim, and therefore a demurrer thereto “on the 
ground that it appears upon the face of said counterclaim that the same 
does not state facts sufficient to constitute a cause of action” was bad. 


8. SAME—ACTION AGAINST EXECUTRIX—INDIVIDUAL ANSWER. 

Though the complaint in said action was against defendant as execv- 
trix, she had the right to set up her interest as an individual in the land, 
especially as plaintiffs did not object to her appearance in that capacity. 
and as Code Civ. Proc. § 1588, provides that in such action she is, as an 
individual, a necessary party. 

4. Provision in Liev oF DoWER—ELECTION—LIMITATIONS—PLEADING, 

1 Rey. St. p. 742, § 14. providing that a widow loses her right of dower, 
when there is a testamentary provision for her in lieu of dower, unless 
within one year she enters upon the lands and commences proceedings 
for the recovery thereof. is a statute of limitations, and, as such, must 
be pleaded by the one who relies upon it. 


Appeal from special term, New York county. 

Action for partition by Edmund Ashton Evans and another 
against William L. Ogsbury and others. From an order and judg- 
ment overruling plaintiffs’ demurrer to the answer of defendant Su- 
sie S. Weeks, plaintiffs appeal. Affirmed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER. 
SON, O'BRIEN, and INGRAHAM, Ju. 


George A. French, for appellants. 
Andrew J. Shipman, for respondents. 


O'BRIEN, J. The appeal from the order must be dismissed. as 
under the practice, it is not appealable. The appeal can only be 
taken from the interlocutory judgment entered after the order. 
Dick v. Livingston, 41 Hun, 455. The questions, however, are pre- 
sented upon the appeal from the interlocutory judgment overrul- 
Ing the plaintiffs’ demurrer to the answer. 

This is a suit for partition. The defendant Susie S. Weeks is 
described in the summons and complaint as “exeeutrix under the 
last will and testament of Alexander A. Ogsbury, deceased”; but 
the allegations are that the plaintiffs’ title, in part, was derived 
through the defendant Susie 8S. Weeks, and making such title de- 
pendent upon her acts or omissions individually. Thus, the com- 
plaint alleges that the said defendant's husband died seised of an 
estate of inheritance of an undivided fourth part of the premises 
sought to be partitioned, leaving a last will and testament which 
was duly admitted to probate; that by such will his interest in 
the premises was devised to a trustee in trust to pay the net income 
thereof unto his wife. in lieu of dower, duving her life, so long as 
she should remain his widow. and upon her death or marriage said 
premises were to go to plaintiffs and their brother, William L. Ogs- 
bury; that the widow remarried, “and that her name is now Susie 
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S. Weeks; and thereby all the right, title, and interest of said <Al- 
exander A. Ogsbury, or his trustee, in said premises, became vested 
in” the parties named. The defendant Susie S. Weeks did not 
answer as executrix, but individually, and by such answer she con- 
troverts the allegations of fact touching the plaintiffs’ title; and 
though admitting the probate of her husband's will, and its provi- 
sions, as alleged in the complaint, she denies that she ever re 
ceived any of the income, “or that she ever elected to take the 
same in lieu of her dower, or that said will ever became operative 
to deprive her of her lawful dower in said real property.” She, 
however, admits her remarriage, but repeats her denial that there 
by all the rights of her former husband or his trustees became 
vested in the persons as alleged in the complaint. And then. at 
length, she sets out her marriage with Alexander A. Ogsbury, her 
cohabitation with bim until his death, and the fact that he was 
seised during coverture of an estate of inheritance in an undividel 
fourth part of the premises, and claims that she “now is, and has 
been at all times since the death of said Alexander A. Ogsbury, 
entitled to a life estate in said undivided one-fourth part of said 
premises, as and for her dower therein, consisting of one undivided 
third thereof; that no admeasurement of her dower has ever been 
made, nor are there any proceedings to admeasure the same now 
pending.” The demurrer is, in form, “to the counterclaim set forth 
in the amended answer, * * * on the ground that it appears 
upon the face of said counterclaim that the same does not state 
facts sufficient to constitute a cause of action.” 

The first criticism to be made is upon the form of this demurrer. 
which we think is bad. If, as claimed bv plaintiffs, the answer 
contained a counterclaim, as distinguished from a defense, then the 
ground of demurrer specified would apply. It will be noticed that 
there is no mention of a counterclaim throughout the answer, and 
no affirmative relief is asked, but merely that a partition be made 
“subject to her said right of dower.” Nor does she ask that her 
dower be set out and admeasured to her, specifically, upon the 
premises to be partitioned. In the absence of such allegations, or 
such a prayer for relief, even though there be a question as to 
whether the pleading was to be construed as a defense or a coun- 
terelaim, it will be regarded as a defense. Bates v. Roseerans, 34 
N. Y. 409, 412. As we must construe it, therefore, as a defense, 
the form of the plaintiffs) demurrer should have been to the an- 
swer, “on the ground that it is insufficient in law, upon the face 
thereof.” It will thus be seen that we agree with the learned judge 
at special term not only in his view that the facts stated are net 
set forth as a counterclaim, but as a defense, but also in his view 
as to the defendant's right to controvert the allegations in the 
complaint “to the effect that, by reason of her marriage, all the 
right, title, and interest of her husband or his trustee in the said 
premises became vested in the plaintiff and his remaining brother 
and sister,” and for the reasons which he sets forth in his opinion. 

The appellants insist, however, that the learned judge overlooked 
the provision of the Revised Statutes that a widow loses her right 
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of dower when there is a testamentary provision for her in lieu of 
dower, unless, within one year, she enters upon the lands, and com- 
mences proceedings for the recovery of her dower. 1 Rev. St. p. 
742, § 14. As he does not discuss that question, a word may be 
necessary. That is a statute of limitations, and, as such, to be 
available to either party, should be pleaded by the one who relies 
upon it. The complaint does not allege that this defendant elected 
to take the provision in lieu of dower, nor does it allege that she 
failed, within one year after the death of her husband, to enter 
on the lands, or commence proceedings for the recovery of her 
dower. There being nothing in the complaint, therefore, to show 
that the statute applies to bar her right, it cannot be presumed to 
apply in the absence of either a pleading or proof upon the sub- 
ject. The difficulty with the plaintiffs’ position seems to be that 
they concluded that a simple way of disposing of this defendant's 
rights or claims was to put her in the attitude of an executrix, 
and to compel her to appear and answer as such. She-was not 
obliged, however, to occupy such a position, but had the right to 
set up such facts as would show that as an individual she had 
some interest in the controversy, and as such it was proper to set 
forth her rights in the premises; and, while it is the general rule 
that a person not named in the summons cannot appear and de- 
fend, yet if he does so the plaintiffs’ remedy is to set aside such 
appearance. And we can find no authority for the appellants’ view, 
that in an equity suit, where it is necessary to bring a party in, 
for their own purposes, in a representative capacity, such party 
cannot set up her individual rights in the subject of the action, 
particularly where the Code says that in such action she is, as an 
individual, a necessary party. Code Civ. Proc. § 1538. 

We think that the disposition made of the demurrer was right, 
and that the judgment should be affirmed, with costs, with leave 
to withdraw the demurrer upon payment of costs of this court and 
of the court below. All concur. 


SAGE et al. v. WHEELER et al. 
(Supreme Court, Appellate Division, Fourth Department. March, 1896.) 


WILLS—ConsTRUCTION—VESTING OF ESTATE. 
Testator gave land to bis son for life, “and then to be equally divided 
among my grandchildren,” but, if the son should leave a child or children, 
then to be his or theirs forever. Held, that the grandchildren took a vest- 


ed interest in the land upon the death of testator. 


Appeal from special term, Lewis county. 
Action by Philip H. Sage and another against Emily E. Wheeler 
and others for partition. From the interlocutory Judgment, plain- 


tiffs appeal. Reversed. 

Appeal from an interlocutory judgment entered in the clerk’s office of the 
county of Lewis, on the 28th day of September, 1895, in favor of the defend- 
ants, against the said plaintiffs, and from the whole of said judgment. The 
action was brought to partition certain lands situated in Lewis county. de- 
Scribed in the complaint, and for a sale of the same in case actual partition 


1108 NEW YORK SUPPLEMENT, vol. 37. (Sup. Ct. 


could not be had without material injury to the interest of the parties. Is 
sues of fact were brought to trial at a special term held in Lewis couuty iD 
April, 1895; and findings of fact and conclusions of law were made, and ex- 
ceptions thereto were served, and a judgment entered upon the findings, ap 
pointing a referee, and directing a sale of the premises and distribution of 
the proceeds in accordance with the findings. Among the conclusions of lay. 
the trial court found as follows: “Second. That under the will of said Philip 
P. Harter, deceased, there was no gift of the premises mentioned In the nrst 
finding of fact to the grandchildren of said testator until the death of Geurzge 
H. W. Harter without leaving children, and the title to said premises did not 
vest in the said grandchildren until the death of said George H. W. Harter.” 
Philip P. Harter died in July, 1876, having theretofore, In October, 1872. made 
his last will and testament, which was admitted to probate in the county c«f 
Lewis. His son, George, died in May, 1894, leaving no child or children. At 
the time of the death of the testator, he left, him surviving, 14 grandchildren. 
2 of whom “died intestate, unmarried, and childless before the death of the 
said George.” The question in the case depends upon the construction to be 
given to the fifth clause of the will, which is as follows: “Fifth. I give aud 
devise to my son, George H. W., those several pieces of land conveyed to we 
by Isaac Bostwick, sixty-nine acres; Asa D. Wright, sixteen acres; Palmer 
Hodge, forty-seven acres; Mrs. Copley, and Mrs. White and her heirs.— 
amounting in all to about one hundred and fifty acres; the Abner Townsend 
lot, of twenty-five acres, with the appurtenances,—to have and to hold the 
same during the term of his natural life; if he dies without leaving children. 
and then to be equally divided among my grandchildren, including the chil- 
dren of my adopted daughter, Jane Bedell, share and share alike; but, if the 
snid George H. W. shall leave a child or children, then to be his and theirs 
forever, subject to the conditions hereinafter mentioned.” ‘The will appointed 
Gilbert B. Johnson sole executor, “empowering him to sell and convey all 
property necessary as herein directed. real as well as personal.” It is not 
claimed that he had any power over the lands mentioned in the tifth clause cf 
the testator’s will. 


Argued before HARDIN, P. J.. and FOLLETT, ADAMS, GREEN, 
and WARD, Ju. 


John Lansing, for aipellanes 
Merrell, Ryvel & Merrell and C. 8. Mereness, for respondents. 


HARDIN, P. J. To determine the question presented bv this 
appeal, it is important to ascertain the intehtion of the testator in 
the use of the language found in the fifth clause of his will. 

By the provisions of the Revised Statutes (volume 1, p. 722), it is 
provided in section 7, viz.: 

“Estates, as respects the time of their enjoyment, are divided into estates 
in possession, and estates in expectancy.” 

Section 8: 

‘“‘An estate in possession, is where the owner has an immediate right to the 
possession of the land. An estate in expectancy is where the right to the 
possession is postponed to the futuro period.” 

Section 35 provides: 


“Expectant estates are descendible, devisable and alienable, in the same 
manner as estates in possession.” 


Manifestly, the testator intended to give and devise to his sen, 
George, the lands mentioned in the fifth clause of the will, “to have 
and to hold the same during the term of his natural life”; and it 
is equally clear, by the language used, that the testator intended, 
in case George left, him surviving, child or children, the lands 
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should descend to such child or children. At the close of the life 
of George, his life estate terminated. George. died without leav- 
ing child or children, and therefore that clause of the will became 
wholly inoperative and inefficient. We must turn to the other lan- 
guage of the will in order to determine from it the intention of 
the testator as to the disposition to be made of his estate in the 
event mentioned therein. A construction is to be preferred which 
will give meaning to all the language used by the testator, and 
also that shall avoid the disinheritance of remainder man who may 
happen to die before the termination of the precedent estate. 
Moore v. Lyons, 25 Wend. 119; Scott v. Guernsey, 48 N. Y. 106; 
Byrnes v. Stilwell, 103 N. Y. 453, 9 N. E. 241. The testator evi- 
dently intended, by the use of the language, that his son, George, 
was to remain in possession of the lands during his natural life, 
and that, in the event that he should die without leaving issue, a 
division should in that case take place among the testator’s grand- 
children, “including the children of my [his] adopted daughter, Jane 
Bedell.” In the use of the words “and then to be equally divided 
among my grandchildren,” there was evidently an intention that 
the right to possession of the land in the grandchildren was then 
to pass to them simultaneously with the death of George, in the 
event he died childless. The estate vested in them upon the ceas- 
ing of the intermediate or precedent estate, and their right vested 
as a right upon the death of the testator; and, upon the death of 
George without issue, they became entitled tu possession. It is 
quite apparent that the testator intended to keep the property in 
the line of his blood. 

We think the language of the whole of the fifth clause, when 
taken together, falls within the prin¢iple of Hennessy v. Patterson, 
85 N. Y. 98, and that the language used by Finch, J., in that case 
is applicable here: 


“When the person to whom a remainder after a life estate is limited is as- 
certained, and the event upon which it is to take effect is certain to happen, 
the remainder is vested.” 


And, in accordance with the doctrine of that case, we are in- 
clined to think the remainder which vested in the grandchildren 
Was contingent, “but, nevertheless, an expectant estate, as de- 
fined by the Revised Statutes, and. as such, alienable”’; and that 
the interest which the two grandchildren derived at the time of 
their death descended to their heirs, and vested in the other grand- 
children. 

In Mitchell v. Knapp. 54 Hun, 500, 8 N. Y. Supp. 40, it was held 
that, in order to defeat the vesting of a bequest or devise, a very 
clear intention should be shown. That case was affirmed in 124 N, 
Y. 654, 27 N. FE. 413, on the opinion delivered at the general term. 

See, also, Plet v. Willson, 134 N. Y. 140, 31 N. E. 336, and eases 
cited. 

In 1 Rev. St. 723, § 13, it was provided, viz.: 

“Future estates are either vested or contingent. They are vested when 


there is a person in being who would have an immediate right to the posses- 
Sion of the lands, upon the ceasing of the intermediate or precedent estate.” 
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It is quite manifest that the testator, in the use of the words 
“then to be divided,” intended to indicate the time when the right 
of possession should begin, to wit, at’the close of the antecedent 
life estate. Vanderzee vy. Slingerland, 103 N. Y. 47, 8 N. E. 247; 
Van Axte v. Fisher, 117 N. Y. 401, 22 N. E. 943; Bedell v. Guyen, 
12 Hun, 396; Wilson v. White, 109 N. Y. 59, 15 N. E. 749; Emburr 
v. Sheldon, 68 N. Y. 235. 

The respondents have placed considerable reliance, as did the 
trial judge, upon Shipman v. Rollins, 98 N. Y. 311. In that cas+ 
the testator, by his will. provided that his executors should sell 
certain of his real estate, and provide a fund to be invested to be 
paid to his widow during life; and, after her death, he authorized 
the executors to sell the residue of the estate, and add the proceeds 
to the amount invested; and, after paying therefrom certain items 
specified, he directed that the balance be then divided into eight 
parts, four of which he gave to certain religious associations, not 
then incorporated. A more careful inspection of the case war- 
rants the criticism made of it in Mitchell v. Knapp, 54 Hun, 503, 
8 N. Y. Supp. 40, where it was said: “In Shipman v. Rollins there 
was a manifest intent to postpone the vesting, and so it was in 
Delafield v. Shipman, 103 N. Y. 463, 9 N. E. 184.” We think the 
case, when fully examined, fails to sustain the position for which 
it was cited in the opinion delivered at special term. 

The case of Smith v. Edwards, 88 N. Y. 92, differs very essen- 
tially from the one now in hand. In that case the testator named 
executors, and directed that they keep invested until his voungest 
grandchild “now born, or that may hereafter be born before fin:] 
distribution of my estate, shall be of full and lawful age’; and 
then, by a subsequent clause, he fixed the date of the final distri- 
bution; and it was held that the whole bequest was invalid be 
cause it suspended the absolute ownership for more than two lives 
in being at the death of the testator. We think the case does not 
aid the contention of the respondents. 

The case -* Warner vy. Durant, 76 N. Y. 133, differs very essen- 
tially from the one now in hand. There the testator provided 
that his gift was to be several from the general estate, and be held 
by the trustees for a specified time, for the benefit of the legatee. 
and then to be paid over to him; in the meantime the interest 
thereof to be paid to him. It was held that this was indicative of 
the intent of the testator that the legatee shall, at all events, have 
the principal, and is to wait only for the payment until the dav 
fixed. It was held, however, in that case, that the legacy vested 
in the legatee immediately upon the death of the testator. and 
passed to his principal representatives. We see nothing in the 
case which sustains the contention of the respondents. 

The foregoing views lead to the conclusion that the learned trial 
court was in error in finding, as conclusion of law, that the “title 
to the premises did not vest in the grandchildren until the death 
of said George H. W. Harter,” as we are of the opinion that the 
grandchildren, upon the death of the testator, took a vested interest 
in the lands mentioned in the complaint. 
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It is suggested in behalf of the appellants that an original judg- 
ment may be entered upon the evidence found in the appeal book. 
Phere are several contingencies, however, which will be affected by 
the result which we have reached; and we deem it more orderly that 
the interlocutory judgment should be reversed, and the case remit- 
ted to the special term for further action in accordance with the 
views expressed in the foregoing opinion. 

Interlocutory judgment reversed, and a new trial ordered, with 
costs of the appeal to abide the final award of costs, All concur. 
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tf CLARKE v. AVESTCOTT. 
(Supreme Court, Appellate Division, First Department. March 20, 1896.) 






1. EvineNcE—OBJECTIONS WatvED—IMPEACHING TESTIMONY—FOUNDATION. 

The admission of statements made by a witness out of court, inconsistent 
with his testimony on the stand, without any foundation being first laid 
by asking witness if he had made such statements, though techuical error, 
is not cause for reversal, where the ground of objection was not properly 
brought to the attention of the court; since, had it been, the omission 
could have been supplied. # 

2% Same. , 

The admission of evidence as to the amount actually paid by plaintiff 
to her physiciaus in trying to be cured of her injuries, unaccompanied by 
any proof of the value of the services, Is not cause for reversal, where no 
question was raised as to tbe sufficiency of such evidence or the weight 
which should be given to it by the jury. 

3. DAMAGES—PERSONAL INJURIES. 

A charge that plaintiff is entitled to damages for future pain and suffer- 
ing which flow clearly and logically from the injury, is proper where there 
is any evidence from which the jury may fairly infer that plaintiff will 
endure pain and suffering to some extent after the trial. 


Appeal from superior court of New York City, Jury term. 

Action by Ysidora C. Clarke against Robert E. Westcott, as presi- 
dent of Westcott Express Company, to recover for personal injuries. 
From a judgment for plaintiff, entered on a verdict of the jury, and 
from an order denying a motion for new trial, defendant appeals. 
Aftirmed. 

The action was brought for damages for personal injuries to plaintiff al- 
leged to have been caused by the negligence of the defendant. No question 
is made by the appellant but that there was evidence to Support a verdict for 
the plaintiff, so far as negligence on the part of the defendant, aud the ab- 
sence of contributory negligence on the part of the plaintiff, were concerned. 
The questions raised on this appeal relate to alleged errors in the reception of 
evidence and in the charge ot the court, and to the verdict of the jury in that 
the dainages were excessive. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, Jd. 


Austen G. Fox, for appellant. 
Otto Horwitz, for respondent. 


WILLIAMS, J. The first error in the reception of evidence com- 
plained of was in permitting the plaintiff to testify that the defend- 
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ant’s witnesses Brown and Frasier said, while helping her in from 
the street where the accident occurred, in substance, that. they 
thought the plaintiff would be killed, and that defendant's driver 
ought to be arrested. The plaintiff had sworn that she wus struck 
by the defendant's horse and wagon while crossing the street, and 
was thereby thrown down and injured. These two men, Brown and 
Frasier, had testified that plaintiff was not struck by horse and 
wagon at all, but that she tripped or slipped down. — Frasier also tes- 
tified that be heard some one inquire of plaintiff, “Who do vou 
blame?” and plaintiff answered, “Nobody but myself.” These talks 
were all claimed to have taken place after the accident occurred, and 
while plaintit! was being helped in from the street, or after she was 
in the house. weit Brown nor Frasier had been asked by plain- 
tiff, when on the stand as witness, whether they had made the state 
ments testified to by plaintiff. The objections to this evidence given 
by the plaintiff were substantially that it was not rebuttal, and was 
irrelevant, and an attempt to bring in irrelevant matter brought out 
on cross-examination, and to contradict the witness as to colluteral 
matter so brought out on cross-examination, and not rebuttal. The 
court sustained the objections made, but still held that the plaintiff 
might state what the men had said, and she did state it under de- 
fendant’s exception. There was, very likely, technical error in per- 
mitting this evidence to be given. It was evidently received by the 
court as tending to impeach the witnesses Brown and Frasier, and 
would have been competent for that purpose as showing that their 
statements made out of court were inconsistent with evidence given 
by them on the trial, provided a proper foundation had been laid for 
giving such evidence by the plaintitf. The real objection was that the 
witnesses had not themselves been asked if they made such stite- 
ments. If they had been so asked, and had denied it, it would bave 
been competent for the plaintiff to have testified that they did make 
such statements. This ground of objection was not properly brought 
to the attention of the court. If it had been, the omission would 
very likely have been supplied, and the plaintiff's evidence would have 
thus been properly given. The result would, undoubtedly, have been 
the same, and we think, under the circumstances, the technical error 
in the reception of the evidence in the form it was received could net 
have worked any injury to the defendant, and does not eall for a re 
versal of the judgment,” It may also be said that, Frasier having 
testified to some things that were said at the time these statements 
were made, it was competent for the plaintiff to give the balance 
of that conversation. 

The next error in the reception of evidence complained of was in 
receiving evidence as to the money expended by the plaintiff for medi- 
eal attendance in her efforts to be cured of her injuries. Plaintitf tes- 
titied that she was attended by Drs. Mudd, Fry, Spencer, Prewitt, 
McBurney, and Pomeroy, and received their bills, which were not all 
paid; she received Dr. Fry’s bill for $25, and paid it; that she re 
eeived Dr. McBurney's bill for $3129 or $123, and paid it. Dr. Me 
Burney’s bill for $120 was produced, and received in evidence. She 
further testified that she received two bills from Dr. Mudd, one for 
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$57, and the other for $75, and paid them. She further testified that 
she received another bill from Dr. Mudd, for $323, upon which she 
had paid $100, and the balance, $228, remained unpaid. Dr. Fry’s 
and this last bill of Dr. Mudd’s were not received inevidence. All this 
evidence as to what the bills were, and what the plaintiff paid upon 
them, was objected to, on the ground that there was no evidence as 
to the value of the services of the doctors. None of these doctors 
were sworn, and there was no evidence by experts as to the value of 
the doctors’ services, There was more or less evidence given in the 
case as to the nature of the plaintill!s injuries, as to her condition 
_ from the time of the accident down to and at the time of the trial, 
and as to what services the ductors rendered. The court, in char- 
ging the jury, said: “The plaintilf, if entitled to recover, will be en- 
titled to recover * * * the amount of the medical and surgical 
bills which have been testified to. * * * The plaintiff is entitled 
to those damages which ordinarily result in cases of this kind, 
* * * doctors’ bills,” ete. There’was no motion at the end of the 
case to strike out the evidence as to the doctors’ bills, and their pay- 
ment, on the ground that evidence as to the value of the services was 
not given; nor was there any exception to the charge as made with 
reference to the doctors’ bills, nor any request to charge that a recov- 
ery could not be had for the whole of the doctors’ bills or the whole 
amount paid thereon, nor any request to limit the recovery to any 
of the itenis of such bills or payments. The only question, therefore, 
is whether the evidence offeved was competent in the case. The 
sufficiency of evidence to support a recovery for any or all of the 
bills is not involved in this case. Nor can we say whether the jury 
allowed any or what amount of damages for such medical attendance. 
While it is true that the amount to be allowed for medical attend- 
ance can only be such sum as it was reasonably worth, still one 
item of evidence to establish this item of damage, proper to be given, 
was the amount actually paid; and therefore the evidence cannot be 
said to have been incompetent at the time it was given. It might 
be claimed that the evidence was not sufficient, unless proof was 
thereafter given of the value of the services, but no such question was 
properly raised. Some evidence was given as to the injuries and con- 
dition of the plaintiff, and the services rendered by the doctors. No 
question was raised, after the evidence was given, as to its sutfti- 
clency, or What weight should be given to it by the jury; nor does it 
appear what weight was given to it by the jury. Under these circum 
stances, we do not see that there was any error with reference to the 
admission of this evidence calling for a reversal of the judgment. 

It is claimed there was error in the charge of the court as to the 
amount of damages for future pain and suffering. Dlaintiff’s counsel 
requested the court to charge: “The plaintiff is entitled to recover, 
not only for the pain and suttering endured up to the time of the trial, 
but also such injuries as she will hereafter endure as the immediate 
consequence of the accident,”—to which the court replied: “I will 
charge you that that is a proper rule of law provided the evidence 
clearly and conclusively warrants its application. I do not say 
whether it does or not. She is certainly entitled to all the damages 
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she has suffered up to this date, and anything that will follow as a 
logical consequence from that.” The defendant’s counsel excepted 
to this charge, saying he did not think there was any evidence to war- 
rant it. The court thereupon said, further: “I charge the jury, as 
to future pain and suffering, you can only allow that which would 
logically and clearly flow from the injury, as shown by the evi- 
dence in the case. Of course, you cannot speculate; your ver- 
dict must be founded upon the evidence.” We do not see that there 
was any error in this charge. It could only be said to be error if 
there was an entire absence of evidence upon which the jury could 
find there would be future pain and suffering. But there was evidence 
as to the plaintiff’s condition before and at the time of the trial, 
from which the jury might properly and fairly infer that the plain- 
tiff would endure pain and suffering to some extent after the trial. 
The court very carefully instructed them as to the damages they 
might award for any such pain and suffering. It is also said that 
the damages awarded by the jury were excessive. We are not 
prepared to say this. The plaintiff appears to have sustained se- 
rious injuries. The accident occurred in July, 1890, and the trial 
took place in October, 1895. The evidence showed her condition 
during these five years, her pain and suffering, and the expenses 
incurred by her. The jury fixed the amount of damages at $6,500. 
We do not think, under the evidence, the amount was excessive, 
so as to indicate that the jury were actuated by favor, prejudice, 
or passion. We are not inclined to find the damages excessive, 
s0 as to call for a reversal of the judgment or a reduction of the 
amount of the verdict. 

We have thus considered such questions as are raised by de 
fendant’s counsel in his brief, and we conclude that the judgment 
appealed from should be affirmed, with costs. All concur. 


LEITER v. BEECHER et al. 
(Supreme Court, Appellate Division, First Department. March 20, 1896.) 


INSURANCE — UNDERWRITERS’ Policy — PROVISION FOR ACTION ONLY AGAINST 
AGENT— VALIDITY. 

A provision in a fire policy issued by the agents of an association of 
underwriters, providing that an action on the policy can be brought only 
against such agents, as attorneys in fact of the underwriters, is valid, and 
authorizes an action on the policy aguinst the agents, as attorneys in fact 
of the underwriters. 


Appeal from special term, New York county. 

Action by Isaac H. Leiter against Henry B. Beecher and an- 
other on an underwriters’ contract of insurance. From a judg- 
ment overruling a demurrer to the complaint, defendants appeal. 
Affirmed. 

Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


W. C. Beecher, for appellants. 
S. G. Adams, for respondent. 
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RUMSEY, J. This action is brought against the defendants, 
Henry B. Beecher and Vincent R. Schenck, upon a contract of in- 
surance made between the plaintiff, on the one part, and these 
two defendants, as agents for certain underwriters doing business 
under the name and style of the Metropolitan Lloyds of New York 
City. The complaint does not contain the contract in the precise 
words in which it was written, but it sets up the contract accord- 
ing to its tenor. This is, in substance, that about the 15th day 
of June the defendants, acting as attorneys for the underwriters, 
duly entered into a contract with the plaintiff by which they cove- 
nanted, for a consideration paid by the plaintiff, to insure the 
plaintiff's property against fire, for the sum of $1,000. The prop- 
erty is then described in the complaint, and certain privileges con- 
tained in the policy, and an agreement for the payment of the loss 
pro rata in certain cases, are set out, which need not be considered 
here. Then follows an allegation that it was further agreed that, 
in case of a loss or damage by fire to the plaintiff’s property, the 
defendants (who are the agents, and not the principals) should pay 
to the plaintiff the sum of $1,000 of the amount found due and pay- 
able under the contract of insurance, upon proof to the defendants 
of such loss, etc. The complaint then contains allegations that 
there was a loss, and the amount of it, and that the amount has 
become due, and the defendants have failed to pay. Then follows 
a statement that, pursuant to said contract of insurance, it was 
agreed that the underwriters should pay to the plaintiff the said 
loss in equal proportions, share and share alike. Then follows 
in the complaint the statement of the particular provision of the 
policy upon which certain questions are sought to be presented in 
this appeal. That statement is as follows: 


“No action shall be brought to enforce the provisions of this policy, except 
against the general managers, as attorneys in fact, and representing all the 
underwriters; and each of the underwriters hereby agrees to abide the resuht 
of any suit so brought, as fixing his individual responsibility hereunder.” 


The defendants demurred to the complaint upon the ground that 
it does not state facts sufficient to constitute a cause of action. 
Whatever may be the precise wording of the contract presented 
by this complaint, when it shall be set out in hee verba, this de- 
murrer must be decided upon the allegations of the complaint. It 
is plain from those allegations that although the defendants, who 
are Beecher and Schenck, and no one else, are alleged to have signed 
this contract of insurance as agents of certain underwriters, vet 
the contract contained provisions which must necessarily have 
been intended to bind them personally, and which, unless so con- 
strued, would be entirely without any meaning. The defendants 
are therefore liable personally upon those provisions of the con- 
tract, although they signed only as agents. 1 Pars. Cont. 64; 2 
Kent, Comm. 631. The complaint alleges that the defendants 
agreed to pay, and that of itself, in connection with the allega- 
tions of the plaintiff setting out the right of action against some- 
dody upon this policy, would be sufficient to require the affirm- 
ance of this judgment without further consideration. But the case 
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was not argued upon any such theory, and the questions which 
are raised are fairly presented by the facts, so that we feel at 
liberty to decide them, and not permit the case to go off upon the 
grounds above cited. 

It is claimed by the plaintiff that he is entitled to maintain this 
action upon that portion of the contract which is quoted above, 
to the effect that no action shall be brought to enforce the pro — 
visions of the policy, except as against these two defendants, as 
attorneys in fact, and representing the underwriters. The de- 
fendants claim that this provision of the contract is void, as against 
public policy, because it ousts the court of jurisdiction, and, being 
void, of course that no cause of action can be predicated upon it. 
There is no doubt of the rule that any contract by which parties 
agree to submit their matters in difference to arbitration will not 
be enforced by the courts. Delaware & H. Canal Co. v. Pennsyl- 
vania Coal Co., 50 N. Y. 250. Such contract is not void in the 
sense that it is of no force whatever, because if the parties carry 
out the agreement, and appoint arbitrators who act in the matter, 
their award will be confirmed, and judgment entered upon it in 
the usual way. The extent to which the courts have carried the 
rule is simply that they will not enforce a specific performance of 
it in equity, nor will they permit such an agreement to operate as 
a defense if it is pleaded as an answer to an action upon a con- 
tract. While the rule is well settled, yet it is not one which should 
be extended. In the case last cited the court say: 


“The better way, doubtless, is to give effect to contracts when lawful in 
themselves, according to their terms and the intent of the parties; and any de- 
parture from this principle is an anomaly in the law, not to be extended or 
applied to new cases unless they come within the letter and spirit of the 
decisions already made. The tendency of the more recent decisions is to nar- 
row, rather than to enlarge, the operation and effect of the prior decisions 
limiting the power of the contracting parties to provide a tribunal for the ad- 
justment of possible differences without a resort to the courts of law, and 
the rule is essentially modilied and qualified.” 


The true rule to be applied in the construction of the contracts 
on that subject seems to be that laid down in Re New York, L. & 
W. R. Co., 98 N. Y. 450, and is as follows: 


“Parties, by their stipulations, may in many ways make the law for any 
legal proceeding to which they are parties, which not only binds them, but 
which the courts are bound to enforce. They may stipulate away statutory. 
and even constitutional, rights. They may stipulate for shorter limitations 
of time for bringing actions for the breach of contracts than are prescribed 
by the statutes, such limitations being frequently found in insurance policies. 
They may stipulate that the decision of a court shall be final, and thus waive 
the right of appeal. And all such stipulations, not unreasonable, not against 
good morals or sound public policy, have been and will be enforced; and gen- 
erally all stipulations made by the parties for the government of their conduct. 
or the control of their rights, in the trial of a cause, or the conduct of a litiza- 
tion, are enforced by the courts." 


The rule is expressed by the maxim, “Modus et conventio vin- 
cunt legem.” 

When we examine this contract, so far as the parties to this 
present situation are concerned, we see, however, that it is not a 
contract in any way to oust the courts of jurisdiction. It is. on 
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the contrary, so far as these agents are concerned, a contract to 
subject themselves to the jurisdiction of the court in a matter as 
to which, probably, but for the contract, no action would lie against 
them. Certainly none would lie for the purpose of fixing the 
amount of the liability of any one else. The effect of this action 
is not by any means to oust the courts of jurisdiction, because 
the plaintiff is insisting that the courts have juvisdiction under 
it, and are endeavoring to sustain the right of the court to enter 
a judgment upon it. [f the plaintiff had sued the underwritcrs 
upon this policy, and they had pleaded that under this clause of the 
contract no action would lie against them, then the question wheth- 
er the contract was void because it ousted the courts of jurisdic- 
tion against them would arise. In that case it might be nec- 
essary to examine into the correctness of the decision of the case 
of Knorr v. Bates, 12 Misc. Rep. 395, 33 N. Y. Supp. 691, but that 
question is not presented here. The true construction of the con- 
tract is that the fact of the liability of the underwriters, when a 
claim is made under this policy, and the amount to be paid by each 
one, if there is a liability, is to be ascertained by this action. It 
is of the same nature as the ordinary contract in a policy of in- 
surance providing for an arbitration to be had in case of a dis- 
agreement between the parties. It appears by this complaint that 
the number of underwriters is large, and the expense of maintain- 
ing an action against them, the effect of which could only be to 
recover from each one a comparatively small sum, would be con- 
siderable, in proportion to the amount of money to be recovered. 
It is very proper that the parties should provide by their contract, 
as they may, that this expense shall be avoided, and that the 
amount to be paid shall be fixed in one action against a small num- 
ber of defendants, rather than in several actions, or against a great 
number of separate people. Within the rule laid down in the case 
of In re New York, L. & W. R. Co., above cited, the contract would 
authorize the court to fix the total sum to be paid, and apportion 
it among the principals, who are parties to the contract, and who 
have in it agreed that that very thing might be done. If, upon 
examination, it shall be found that the defendants here have also 
become personally liable to pay the amount due to the plaintiff 
upon the policy, there is no doubt of the power of the court to 
direct judgment against them, either with or without the other 
judgment, apportioning the amount to be paid by the several un- 
derwriters. So far as the judgment fixes the amount to be paid 
by each one of the underwriters who are parties to the contract, 
they will undoubtedly be bound by it. although they are not par- 
ties to the action. Each one of them agrees to abide the result 
of this suit, and therefore they are within the rule that, if one 
agrees to be bound by the result of a suit between other persons, 
he is bound by the judgment in that suit, although he is not a 
party to it. Rapelve v. Prince, 4 Hill, 119; Insurance Co. vy. Wil- 
son, 34 N. Y. 275, 280. There is presented here a case in the first 
class of those mentioned by Smith, J.. in the case last cited, in 
Which the covenantor expressly makes his liability depend on the 
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result of a suit between others. The judgment there is evidence 
against him. It is said by Judge Smith, delivering the opinion of 
the court of appeals in that case, that the judgment is conclusive; 
and such we think is the logical result of the agreement of the un- 
derwriter to be bound by the result of the suit, because that is 
the very object for which the action is brought, and unless that 
object can be obtained the contract is to that extent rendered of 
no avail. 

Our conclusion is that by reason of the clause quoted above, by 
which the attorneys in fact agree to be sued upon this policy to 
establish the liability, the complaint contains a good cause af 
action; and judgment overruling the demurrer to it should be af- 
firmed, with costs, with leave, however, to the defendants to with- 
draw the demurrer and answer on payment of the costs of the 
demurrer in the court below, and of this appeal, within 20 days. 
All concur, 


FARRELL v. NEW YORK JUVENILE ASYLUM. 
(Supreme Court, Appellate Division, First Department. March 20, 1896.) 


Costs—OF FORMER ACTION—COMMENCEMENT OF SECOND ACTION. 

Plaintiff’s motion to open a default suffered by him was granted on con- 
dition of his paying the costs. Failing to make such payment, the com- 
plaint was dismissed, with costs. Held, that proceedings in a subsequent 
action for the same cause of action should be stayed till payment of the 
costs of the first action. 


Appeal from special term, New York county. 

Action by Patrick Farrell, as administrator, against the New 
York Juvenile Asylum. From an order denying a motion for stay 
of proceedings till plaintiff should pay the costs of a former action, 
defendant appeals. Reversed. 

Argued before VAN BRUNT, P. J., and WILLIAMS, PATTER- 
SON, O'BRIEN, and INGRAHAM, Ju. 


Theron G. Strong, for appellant. 
Albert D. Haff, for respondent. 


PER CURIAM. We think this motion should have been granted. 
The plaintiff, as administrator, commenced an action in the su- 
perior court to recover for the death of the plaintiff's intestate, 
caused by the negligence of the defendant. When that action came 
on for tria), the plaintiff suffered a default, and the complaint was 
dismissed. Subsequently, plaintiff moved to open the default, and 
that motion was granted, upon payment of the taxable costs of the 
action. The plaintiff failed to pay such costs, and judgment was 
entered dismissing the complaint, with costs. Subsequently, plain- 
tiff commenced a new action in the supreme court upon the same 
cause of action, the complaint being substantially the same as the 
complaint in the action in the superior court. It thus being per- 
fectly apparent that the new action was commenced for the pur- 
pose of evading a compliance with the terms imposed by the sv- 
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perior court as a condition of opening the default, it would be 
opposed to orderly practice to allow a party to a litigation thus 
to trifle with the orders of the court, and, by allowing an action to 
drop, and commencing a new action, to obtain the same relief, 
without complying with the terms imposed for relief from the con- 
sequence of a neglect to prosecute his action. 

The order should therefore be reversed, with $10 costs and dis- 
bursements, and the motion granted. 


EISNER y. CURIEL et al. 
(Supreme Court, Appellate Division, First Department. March 20, 1896.) 


1 EFFECT OF DEVISE—EQUITABLE CONVERSION FoLLOWInG LIFE Estate. 
Where real estate was left by will to the use of two children of the tes- 
tatrix jointly for life, then to be sold, and the proceeds divided among all 
her remaining children and the issue of those deceased, such provision 
effects an equitable conversion of the realty, deferred until the terminua- 
tion of the life estate, leaving the fee in the living children and the surviy- 
ing children of those deceased, subject to the life estate and the execution 
of the power of sale. 
2%. PARTITION—PARTIES. 
Under partition of such real estate, the children of the living children, 
having a contingent interest, not in the realty, but in the personalty re- 
sulting from the equitable conversion, are not necessary parties. 


Appeal from special term. 

Action by Mark H. Eisner against Mary E. Curiel and others. 
From an interlocutory judgment overruling a demurrer to one de 
fense pleaded, plaintiff appeals. Reversed. 


The action is for partition, and affects the premises No. 322 East Fourteenth 
Street, in the city of New York. The complaint alleges that the premises 
were formerly owned by Eliza Eisner, the mother of the plaintiff and the 
defendant Mary E. Curiel; that, by her last will and testament, they were 
devised to the plaintiff and the said defendant during their joint lives and 
the lifetime of the survivor; that, upon the death of the survivor, the prem- 
ises were directed to be sold, and the proceeds paid over, one-eighth part to 
each of six named children of the testatrix, other than the plaintiff and the 
defendant Mary E. Curiel, one-eighth part to the lawful issue of the plain- 
tiff, and one-eighth part to the lawful issue of the defendant Mary E. Curiel: 
and that, in case of the death of any of said children before the time specitied, 
their issue were to take collectively the share of the parent. Louis A. Eis- 
ner, one of the six children above mentioned, predeceased the testatrix. leay- 
ing two sons. These two grandchildren and the five surviving children were 
made parties defendant, but children of the said five surviving sons and 
daughters of the testatrix, and also of the defendant Mary FE. Curiel, were 
not made parties. The second defense in the answer of the defendant Mary 
E. Curiel alleges a defect of parties on account of this failure. Other facts 

are stated in the opinion. 


Argued before VAN BRUNT, P. J., and BARRETT, RUMSEY, 
WILLIAMS, and PATTERSON, JJ. 


George W. Carr, for appellant. 
Wright Holcomb, for respondent. 


BARRETT, J. If this is to be treated as an action solely for the 
partition of the life estates, the plaintiff has undoubtedly brought 
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in all the parties required by the statute. Upon a careful consid- 
eration of the complaint, we think his action should be thus treated. 
The averments and the prayer are confined to these life estates. 
There is no allegation upon which partition and sale generally can 
be decreed. The question whether an action will lie for the parti- 
tion of the life estates apart from an action for the partition and 
sale of the fee is not before us upon a demurrer to the defendant's 
plea. It cannot, therefore, be considered. Viewing the action as 
the appellant does, namely, as an action strictly for the partition 
of the life estates, and without intimating that he can sustain such 
an action, we think the demurrer to the plea was well taken. 
There is certainly no defect of parties with regard to such an ac- 
tion. 

If, however, the action should be treated more broadly, as the re- 
spondent insists that it may be treated, the result is the same. 
There was no devise of the fee after the termination of the life 
estates. Consequently, the fee is now vested in the living children 
of Eliza Eisner and in the children of the deceased son. It is so 
vested subject to the life estates, and subject to the execution of 
the power of sale given to Mrs. Eisner’s executors. This power is 
a general power in trust, and is imperative. It effects an equita- 
ble conversion of the estate immediately upon the termination of 
the second life estate. Delafield v. Barlow, 107 N. Y. 535, 14 N. 
E. 498. This power will not die with the executors. It will sur- 
vive, and vest in the supreme court, which has full power to direct 
its execution by some person appointed for that purpose. Dela- 
ney v. McCormack, 88 N. Y. 174. It follows that the children of 
Mrs. Eisner’s living children were not necessary parties in any 
aspect of the case. Their contingent interest is not in the realty, 
but in the personalty resulting from the equitable conversion. It 
is this personalty, and this alone, which is bequeathed by the im- 
perative direction to sell the realty and divide the proceeds, This 
conclusion is not affected by the fact that the conversion is de 
ferred until the termination of the life estates. Even the fee vested 
in the parents is nominal. Under no circumstances can Mrs. Eis- 
ner’s heirs take any substantial interest in the realty. Even if 
they should collect the rents and profits intermediate the ter- 
mination of the life estates and the sale under the power, ther 
would be compelled to account therefor to the executor. Lent v. 
Howard, 89 N. Y. 169. In equity, these intermediate rents go with. 
and are deemed part of, the converted fund. It is quite clear. 
therefore, that the children of Mrs. Eisner’s living children were 
neither necessary nor proper parties to this action, and that the 
demurrer to the plea of nonjoinder should have been sustained. 

The judgment should be reversed, and the demurrer sustained, 
with costs in this court and the court below, with leave to the de 
fendants to amend their answer upon payment of such costs in 
this court and in the court below. All concur. 
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pagar (15 Mise. Rep. 515.) 
fete 
fies lite (Superior Court of New York City, Equity Term. October, 1895.) 


1 
Le Fem 


SIMON v. SIMON. 


a 1. DivoRCE—GROUNDS—ABANDONMENT. ; 

efor ‘That the wife left her lusband’s house for her tather’s house on account 
gt of the husband’s interference in the domestic Management of the house, 
da and his disrespectful treatment of her before the servants, with the offer 
a to return if the husband would desist from such eonduct, is not such an 
race abandonment as entitles the husband to a divorce from bed and board. 


2. SAME—CUSTODY OF CHILDREN. 

He Where, in an action for divorce for abandonment, the evidence shows 

ls Te, that neither party is entitled to such a judgment, the court will not pass 
upon their rights to the custody of the childien. 


| Action by Sigmont Simon against Jennie Simon for separation 
a from bed and board. Dismissed. 


an Howe & Hummel (A. H. Hummel and B. Steinhardt, of counsel), 
.. for plaintiff. . 

ae Hays & Greenbaum (Samuel Greenbaum and Charles H. Truax, 
he of counsel), for defendant. 


ae GILDERSLEEVE, J. The parties to this action are husband 
a and wife. The husband brings the action-for the purpose of se- 
a curing a separation, upon the ground of abandonment. The wife 
he denies that she ever deserted her husband, alleges that he deserted 
en her, and demands judginent that the complaint be dismissed, and 
si that a separation from bed and board forever be decreed to her. 
a They have now lived apart for about one year and eight months. 
a During this time the children of the marriage, of whom there are 
oe two,—i. e. a girl, of about ten vears, and a boy, of about seven years, 
—have been in the custody of the mother, with the privilege to the 
. father of visiting them from time to time, and for a portion of this 
le period he has had them with him certain hours during the day. 
The parties have been married for upward of ten years. The tes- 
timony certainly discloses no desire on the part of the wife to again 
' consort with her husband. The husband asserts, somewhat feebly, 
-, we think, and with an absence of spirit born of devotion to the 
Wife, that she is still welcome to his home, and that it is his wish 

that their marital relations shonld be resumed. We think, how- 

ever, it may be truthfully said that one is as anxious for a separa- 

tion as the cther. It is manifest from the record that each has 

shown a desire, evineed by acts and by the nature of the corre- 
spondence between them. to keep within the rules of law favorable 

to his or her side. The correspondence between the parties and the 

manner in which it was conducted seem to indicate a disposition 

on the part of each to find or to establish in the acts and state- 

Ments of the other some ground that would warrant a separation. 

It is clearly a case of an eruption in a home that for many vears 

was well regulated and peaceful. The testimony discloses no acts 

of violence on the part of cither, and nothing occurred between the 

V 87 N.Y.8.n0.8—7 1 


1122 NEW YORK SUPPLEMENT, Vol. 37. (Super. Ct. 


parties that may justly be characterized as cruel and outragevus. 
The great trouble with the case arises from the fact that the con- 
duct of the parties, while not beyond reproach, has been so decent 
and amiable that the facets seem too trivial and insigniticant for 
judicial consideration. By degrees, however, their relations be 
came strained, and they no longer lived happily together, and the 
acts followed which we are now called upon to characterize and 
construe. It is really a contest for the custody of the children, and 
each parent seeks a preference over the other in their care and man- 
agement. Indeed, the learned counsel for the wife state in their 
brief that the only question in the case that concerns the wife is 
the custody of the children. It is not our duty, nor is it our privi- 
lege, to consult the wishes of the parties to this disagreeable cen- 
troversy, nor must we be influenced in reaching a conclusion br 
the consequences thereof. In approaching the consideration of this 
case, we must bear in mind the policy of the law, as well as the 
specific rules of law applicable. 

The family is the origin of all society and of all government. 
The happy family, well organized and successfully discharging its 
functions, by strengthening the parents for the proper discharge 
of life’s duties, while it fits the children to succeed to those duties, 
is the highest type of human goodness, and the surest source of 
human happiness. The whole framework of government and laws 
has been said to exist only to protect and support the family. so 
that it may develop and perfect the character of its members. 
The dearest interests of the whole community require that it should 
be made as far as possible inviolable. People v. Olmstead. 27 
Barb. 9 

It has been well said by Bishop, in writing upon the claims for 
a severance of the matrimonial contract, upon the ground of in- 
compatibility of temperament (see 1 Bish. Mar. & Div. § 743), that: 

“The causes of complaint must be grave and weighty Mere turbulence of 
temper, petulance of inanner, infirmity of body or mind. are not numbered 
amongst those causes. When they occur, their effects are to be subdued by 
Indanhagement, if possible, or submitted to with patience. for the engagement 
Was to take for better, for worse; and, painful as the performance of this duty 
may be, painful as it certainly fs mm many instances which exhibit a great 
deal of the misery that clouds human life. it must be attempted to be sweet- 
ened by the consciousness of its being a duty. and & duty of the very first class 
and importance.” 

Again, it is said in McBride v. McBride (Sup.) 9 N. Y. Supp. 827, 
that: 

“Necessity to endure fis one of the evils attending the marriage state, aud 
parties should not for trivial reusous be put asunder by judicial decree.” 

A decree of separation cannot be awarded unless a legal ground 
therefor is established by a fair preponderance of credible testimony. 
The first question for determination under the issues raised by the 
pleadings is this: Did the defendant abandon the plaintitf. as al- 
leged in the complaint, without justifiable cause? If the testimony 
calls for an answer of this question in the afirmative, a separation 
must be granted. 








Super. Ct.] SIMON t. SIMON, 1123 


Professor Dwight, in Uh]mann v. Uhlmann, 17 Abb. N. C. 236, de- 
fined an “abandonment” as follows: 

“It seems to me that to constitute an abandonment, under the statute, two 
elements are necessary. One is a final departure with an intention of not 
returning. * * * The essential fact, I think, is that there should be po 
sufficient reason for leaving.” 


In Sergent v. Sergent, 33 N. J. Eq. 204, it was held that three 
things are necessary to the act of desertion: 
“First, cessation of cohabitation; second, the intent to desert in the mind 


of the defendant; third, that there is nut consent on the part of the com- 
plainant.”’ 


It is well established that there are three grounds upon which a 
justifiable separation may be based: First, by consent; second, by 
such conduct on the part of the other as is, as against such other, a 
cause for divorce; third, by such conduct on the part of the other 
as is cruel and outrageous, though not amounting to a cause for di- 
vorce. 5 Am. & Eng. Ene. Law, p. 805. The first two grounds must 
be dismissed in the case at bar, for the reason that the evidence will 
not support either. Can it be said that the testimony before us 
brings the case within the third ground? Il treatment or miscon- 
duct may be of such a character as to furnish justification for deser- 
tion, and still be insufticient in law to support a decree of separation. 
See Gillinwaters v. Gillinwaters, 28 Mo. 60; Pidge v. Pidge, 3 Mete. 
(Mass.) 257. Does the evidence disclose anything more than a tempo 
rary separation of the parties because of a disagreement? The de- 
fendant did leave the home long occupied by the parties as husband 
and wife, taking with her their two children. Was her leaving 
willful and wrongful and with the intention not to return? Good 
and substantial reasons are required to be given by the deserting 
party as a justification for an abandonment. Are the reasons that 
defendant gives for leaving her home such as may be regarded in law 
as sufficient to justify her action? This is the vital point in the case, 

In addition to the foregoing, as embodying the principles of law 
that we consider applicable here, we may state that we take the defini- 
tion of “abandonment,” as given by the court of appeals in Williams 
Vv. Williams, 130 N. Y. 197, 29 N. E. 98, to wit: 

“That term, as used in the law of divorce, contemplates @ voluntary separa- 
tion of one party from the other, without Justification, and with the intention 
of not returning.” 


We are able to gather from the testimony a very clear conception 
of what the defendant’s intention was at the time of leaving. Her 
Wishes and intention, as subsequently expressed in her letter of May 
4, 1894, to her husband, fully coincide with the conclusions that must 
be reached from the testimony as to what occurred and as to what 
she said. The language of the latter, pertinent to the question we 
are now considering, is as follows: 

“If you really wish to live with me, you will have to recognize that a wife 
has some rights which a busband is bound to respect. L shall certainly 
insist on the entire management of the servants, and. if there are any com- 
plaints to be made or orders given, it should be through me. 1 shall expect 
to be treated with proper respect before the children and servants, and I will 
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not have your brother and sister come to the house to Insult me again If 
they wish to visit you, they can do'so; but I must Know ot it, so that I may 
be absent. If you are willing to concede to these reasonable demands, you can 
call for the children and me, and we can stop at some botel here in New York, 
or the vicinity, as I have closed up the house for tbe summer.” 


Mr. Myers had an interview with the defendant, with the object of 
bringing about a reconciliation. The defendant testified as follows: 


“I told Mr. Myers I had stood a great deal with Mr. Simon, and had gvune 


through a great deal, and that only under certain conditions would I live wita 
him.” 


This was on cross-examination. On her direct examination. she 
made the following statement: 

“I told him (Mr. Myers] I had stood a great deal from Mr. Simon, and things 
had gone so far now that he would have either to apologize— Well, I tld 
him, I believe, that night, I had made up my mind that Mr. Simon would 
have to give up the management of the house, and that 1 must not be insulted 


before the children and servants, and that he would have to keep his relatives 
away from the house while I was there.” 


These conditions seem to be substantially the same as those set 
forth in her letter of May 4th. She again testifies that: 
“The cook said that, if I were going to leave the house, she wanted to go 


with me; and, again, I told him [plaintiff's brother] I wanted his folks (plain- 
tiff’s] put out of the house; it would save me the trouble of leaving.” 


From the foregoing, when considered in connection with all the 
other testimony in the case, it is quite as clear as that the parties are 
now living apart that, when defendant left, it was with the intention 
of returning if plaintiff complied with the conditions she named. 
Those conditions consist of acts on the part of the plaintiff, of failures 
to act, or to assent to her wishes, and are practically all that cen- 
stitute the grounds upon which the defendant’s justification for de 
serting her husband rests. We think they call for such conduct on 
the part of the husband as the wife had a right to exact. They im- 
pose a duty which the husband should have recognized. The failure 
to assent to these reasonable requests justified the wife in goiny to 
her father’s house. 

From a careful consideration of the entire case, it must be held 
that the evidence discloses nothing more than a temporary separation 
of the parties because of a disagreement. The husband takes his 
wife “for better, for worse.” He promises to love, honor, and com- 
fort her. It is his duty to treat her with tenderness and affection. 
When she is assailed, he should always come forward as her champion 
and protector. He should palliate all her faults, and do all in his 
power to enable her to carry the burdens of life lightly and cheerfully. 
When he ignores her presence, and does not speak to her for days 
ata time, as the plaintiff in this case did, he is clearly at fault. The 
conduct of the plaintiff during this week in April, which seems to 
have proved the crucial week in their married life, and at times prior 
thereto, was such as was calculated to disturb the peace of the home 
and the comfort of the wife. Without urgent need or good reason. 
he discharged the governess at night, thereby imposing upon the wife 
the duty of caring for the children. He humiliated her in the pres- 
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ence of the servants and children, telling her to “shut up; to keep 
her mouth shut.” He called his relatives about him knuwing that 
their presence was offensive to his wife, and they were present at the 
house at the time the wife left the house of her husband and went to 
her father’s. We think the circumstances were such as justified her 
in seeking, for the time, the quiet and peace that her father’s home 
afforded. 

We might continue the discussion, but, having reached the con- 
clusion already announced, it becomes unnecessary to do so. It is 
sufficient to add that, while the conduct of the husband has been such 
as to warrant the wife in temporarily leaving him, the evidence falls 
far short of establishing valid grounds for granting to the defendant 
the aftirmative relief she demands. Both the complaint and the 
claim for affirmative relief in the answer should be dismissed, with- 
out costs. ‘ 

We must leave the case here without disposing of the vital issues 
sought to be litigated in this action, namely, the custody of the chil- 
dren. We are not disposed to shirk or avoid that issue, but con- 
sider that it arises only as incidental to a decree of separation, and 
that, in view of the conclusion reached, we are without jurisdiction 
inthe matter. We have given the case a most thorough, honest, and 
earnest consideration, and deeply regret that we are unable so to 
dispose of it as to settle the differences between this unhappy mar- 
ried couple. We doubt that, even after the experience of this long 
and painful litigation, they can agree to live happily together. If 
they cannot, they should meet with a view of making reasonable con- 
cessions each to the other, and agree upon an equitable and proper 
Separation. <As we interpret and construe the evidence, the law can- 
not, at present, separate them. 

Defendant’s counsel will prepare a decision and judgment, and 
notice same for settlement. 


(15 Misc. Rep. 660.) 
In re LAYTIN’S ESTATE. 


(Surrogate’s Court, New York County. January, 1896.) 


WiLL—Proceeping TO REVOKE PROBATE—DISMISSAL. 

A proceeding to revoke the probate of a will, where the petition for re- 
vocation {fs filed within the time limited by law, will not be dismissed be- 
cause the petitioners have failed to bring all necessary parties before the 
court. 


Application by the surviving executor of the estate of Abby E. 
Laytin, deceased, to dismiss a proceeding for the revocation of the 
probate of the will. Denied. 


S. M. and D. E. Meeker, for executor. 
Thos. W. Fitzgerald, for petitioners. 


_ ARNOLD, J. This is an application on the part of the surviv- 
Ing executor of the will to dismiss a proceeding for revocation of 
the probate thereof. The petitioners in the latter proceeding filed 
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their petition on the last day allowed for that purpose by section 
2648 of the Code, and certain persons and corporations were there 
in stated to be legatees named in the will, and a citation to such 
parties and to the surviving executor of the deceased, as required 
by section 2649 of the Code, was accordingly issued, and served 
upon several of them. Three of the persons so named in the cita- 
tion had, however, died prior to the filing of the petition, and their 
personal representatives were not, as such, cited, as provided in the 
last-mentioned section. One other party named in the citation was 
not served with the same, she having removed from the state. On 
the return of the citation, a motion was made on the part of the 
executor of the will to dismiss the proceeding, upon the ground 
that the petition was filed too late; that the citation should have 
been served upon all parties required by law to be cited within 60 
days after the petition was filed; and that this had not been done. 
This motion was denied, upon the authority of In re Gouraud. 5 
N. Y. 256; but the petitioners were admonished to proceed dili- 
gently to bring in the omitted parties. No order was entered on 
this decision; but, four weeks after it was announced. the peti- 
tioners obtained an order for a supplemental citation directed to 
such persons, but no such citation was then or has since been taken 
out, and those parties have not been brought into this proceeding. 
The present motion to dismiss the proceeding was made after two 
months had elapsed from the time this supplemental citation was 
ordered, and upon the ground of laches on the part of the petition- 
ers in not bringing in these additional parties. Supplemental cita- 
tions are alleged by such petitioners to have been issued to two 
other persons not served with the original citation, or not named 
therein; but such citations have not been returned to this office. 
nor have any proofs of service of same been filed. The petitioners 
have failed to bring all necessary parties before the court, and. if 
that fact could afford sufficient ground for granting this applica- 
tion, I should be disposed to grant it; but the language of the 
court of appeals in Re Gouraud, supra, seems clearly to hold that. 
if the petition for revocation of probate is filed within the time lim- 
ited by law, the contest is then instituted, and that citations mar 
issue at any time, or from time to time thereafter, to the necessary 
parties; and it is the duty of the surrogate to issue the same (Cade. 
§ 2481, subd. 2), and, before proceeding upon the petition. to ad- 
journ the hearing until all necessary parties are cited, notified. or 
appear. If the petitioner does not make the necessary application. 
the executor, if he desires the allegations of the petition to be dis- 
posed of, can have the proper citations issued. In effect, the mere 
failure of the petitioner to proceed further after filing the petition 
does not make the petition of no effect, or afford ground for its dis- 
missal. Iam therefore constrained to hold that I cannot dismiss 
the proceeding in its present stage. 
Application denied. 
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5 Mise. Rep. 533.) In re STOWELL’S ESTATE. 


(Surrogate’s Court, Cattaraugus County. January, 1896.) 


’ DECEDENT’s EstaTE—“ DEBTS” ALLOWABLE AGAINST REAL ESTATE. 

The debts of a decedent for payment of which his real estate may be 
sold, and which Code Civ. Proc. § 2756, provides shall not include costs 
of a judgment against his executor or adininistrator, do not include costs 
of an action against the surviving partner ot decedent. 


Proceedings in the matter of the estate of Calvin S. Stowell, de- 
ceased, for disposition of decedent's real estate for payment of debts. 


Cary, Rumsey & Hastings, for petitioner. 
John J. Inman, for Frank Holdridge, creditor. 
John C. Legg rett, for Ackley and others, creditors, 


DAVIE, 8. The decedent died, intestate, August 4, 1892. On 
the 22d day of the same month, letters of administration upon his 
estate were granted to the petitioner, who filed his petition in this 
proceeding on the 22d day of June, 1895. The facts required by 
section 2759 of the Code of Civil Procedure to be shown preliminary 
to the making of a decree have been satisfactorily established. The 
only controversy which arises relates simply to the demands of the 
creditors who appear, and necessitates the determination of a single 
proposition. 

The decedent at the time of his death, was a copartner with one 
Corbin. On the 16th day of October, N04, the creditors Ackley, Sill 
& Co. recovered a judgment in the supreme court against Corbin, as 
sutviving partner, for the sum of $198.36 damages and $70.60 costs. 
On the 3lst day of December, 1895, the creditor Holdridge recovered 
a judgement in the same court against Corbin, as such surviving part- 
ner, for the sum of $226.52 damasres and %349.11 costs; and the execu- 
tion issued thereon was returned wholly unsatisfied. It is con- 
ceded that the damages established by each of these judgments are 
proper claiins to be allowed in this proceeding; but it is urged on the 
part of the petitioner that the costs of such actions, having accrued 
since the death of decedent, cannot be satisfied from the moneys de. 
rived through the instrumentality of this proceeding. 

The sugeestion is made on behalf of these creditors that in conse. 
quence of the insolvenc y of the surviving partner and the insufficiency 
of personal assets of the estate, if the costs, Which have evidently 
been incurred in the enforcement of valid claims against the firm. of 
Corbin & Stowell, are not to be adjusted in this pr ovecding, the elaim- 
ants are left entirely remediless so far as such costs are concerned. 
This suggestion would not be without force if the determination of 
the rights of these creditors was a matter addressed to any extent 
to the discretion of the court; but such is not the case. Under the 
provisions of the statute authorizing the disposition of decedent’s real 

estate for payment of debts and the construction placed thereon by 
the courts. no part of these costs can be allowed. The title to real 
estate upon the death of the owner intestate vests immediately in 
the heir. It can be taken for the payment of debts only by virtue 
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of the statute, and the statutory provisions must be strictly pursued. 
Kingsland v. Murray, 133 N. Y. 170, 30 N. E. 845. At common law, 
lands descended were not chargeable with the simple contract debts 
of the ancestor, nor was the heir liable upon specialty unless he was . 
expressly named. 3 Bl. Comm. 430. But by Laws 1786, c 27, such 
real estate was made liable to some extent for the payment of debts 
in case of insufficiency of personal assets; and probate courts were 
given authority to direct sale of such real estate upon certain condi- 
tions for that purpose. In 1801 and 1813 this liability was further 
extended and defined. Various provisions for the enforcement of 
this liability were incorporated in the Revised Statutes and the Code. 
Read v. Patterson, 134 N. Y. 131, 31 N. E. 445. By the terms of the 
original statute, the disposition of real estate was authorized through 
proceedings in probate courts solely for the payment of the debts 
of decedents. Bv a subsequent provision, this remedy was extended 
to funeral expenses; and, by the amendment of 1894, it was so ex- 
tended as to authorize the proceeding for the payment of judgment 
liens existing at the time of the decedent’s death. Code Civ. Proc. 
§ 2749. So it may be asserted with some degree of reason that, Inas- 
much as these various statutory provisions are to some extent in dero- 
gation of the rights of the heir at common law, the creditor seeking 
to avail himself of the benefits conferred should clearly show that his 
application comes within the intent and purview of the statute. The 
demands of these creditors not being for “funeral expenses,” nor for 
a “judgment lien existing at the death of the decedent,” it only re- 
mains to be determined whether the costs in the action against the 
surviving partner can be regarded as the debt of the decedent, within 
the meaning of the statute. 

In Wood v. Byington, 2 Barb. Ch. 387, the chancellor, in his opinion, 
Savs: 

“The act of April, 1843, does not charge the real estate with the costs 
of the suit in which the judgment or decree against the personal representa- 


tives is obtained, but merely makes the judgment or decree presumnptive evi- 
dence of the existence aud the amount of the debt due from the testator.” 


Under the provisions of 3 Rev. St. (6th Ed.) p. 108, authorizing the 
disposition of decedent’s real estate “to pay his debts and funeral ex- 
penses,” it was held that the effect of the statute was to hmit such 
authority to cases of debts existing against the decedent in his life 
time, exclusive of costs incurred subsequent to his death in proceed: 
inys to enforce collection of such debts. Wood v. Byington, supra; 
Sanford v. Granger, 12 Barb. 392; Ball v. Miller, 17 How. Prac. 300. 

In Hurd v. Callahan, 9 Abb. N. C. 374, Surrogate Coffin says: 

“It has been repeatedly decided that the real estate of deceased persons 
can only be sold in a proceeding like this to pay their debts, and that the costs 


of actions brought against the executor or administrator to recover them are 
no part of such debts. This is undoubtedly the law.” 


The same conclusion was reached in Re Peck, 3 Redf. 345. 


The present statute provides that: 


“Where a judgment or decree has been rendered against an executor or ad- 
ministrator for a debt due from the decedent, the debt is, nevertheless, 
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deemed a debt of the decedent to the same extent, and to be established in 
.the same manner, and, except as prescribed in the next section, subject to the 
snine defenses as if an action had not been brought.” Code Civ. Proc. § 2756. 


The exception referred to in the section quoted is as follows: 


“The debt for which the judgment was rendered cannot be allowed as against 
the property in question at any greater sum than the amount recovered, ex- 
clusive of costs.” Code Civ. Proc. § 2757, subd. 1. 


If costs duly recovered against a personal representative upon a 
claim due from the decedent are not to be regarded as a debt of the 
decedent, within the meaning of the statute, then much less can costs 
recovered in an action against the surviving partner of such decedent 
be allowed in proceedings like this. While none of the decisions 
ubove cited are directly in point, they all indicate a disposition on the 
part of the courts to limit the recovery in such proceedings to the 
amount actually owed by the decedent at the time of his death. 

Ordered accordingly. 


(10 Mise. Rep. 556.) 
In re MILLER’S ESTATE. 


(Surrogate’s Court, Chautauqua County. January, 1896.) 


1. ACCOUNTING BY ADMINISTRATOR—LIMITATIONS. 

Under Code Civ. Proe. § 382, requiring an aetion on an obligation, ex- 
press or implied, to be brought within six years; section 414, making the 
provisions of the chapter. in which is section $82, applicable to a special 
proceeding; sections 2726 and 2727, providing that the surrogate’s court 
shall cumpel settlement of an executor’s or administrator's nccount at the 
expiration of a year, or, at the outside, of a year and a half, from granting 
of letters; and section 1819, declaring that if, at the end of a year after 
the granting of letters, an executor or administrator refuses to pay a 
legacy or distributive share, the person entitled thereto may maintain an 
action agaiust him, but, for the purpose of cumputing the time within 
Which the aetion must be commenced, the cause of action acerues when 
the executor’s or administrator’s account is judicially settled, and not be- 
fore.—a proceeding to obtain a distributive share, through an accounting 
in the surrogate’s court, Inust be begun within six years after the expira- 
tion of the year and a half from granting of letters. 

2. SAME—ACKNOWLEDGMENT—PAYMENT. 

A payment by an administrator to another than petitioner withiu six 
years will not take out of the statute a proceeding to obtain a distributive 
Share through an accounting by the administrator in the surrogate’s court. 

8. SaME—FURNISHING ACCOUNT. 

Nor will such proceeding be taken out of the statute by reason of the 
fact that, within six years, the administrator furnished to each of the next 
of kin an account showing an indebtedness to him, in which he credited 
himself with disbursements incurred within the six years. 


Proceeding in the matter of the estate of John Miller, deceased, 
on petition of Frank .A. Crandall, to compel Harvey S. Elkins, the 
surviving administrator, to account and make distribution of the 
remainder of the estate. Proceeding dismissed. 

Bootey, Fowler & Weeks, for petitioner. 

V. E. Peckham and J. B. Fisher, for administrator. 


WwW OODBURY, S. Letters of adininistration upon the estate of 
John Miller, deceased, were granted and issued by the surrogate 


cm ee i ge 
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unto Elizabeth Miller and Harvey S. Elkins on the 13th day of 
November, 1875, who caused an inventory of the decedent’s estate 
to be made and filed as required by law. Subsequent to their ap- 
pointment, Elizabeth Miller died, and thereafter Mr. Elkins contin- 
ued the administration of the estate. The administrator has never 
settled his accounts, and no account of his proceedings has ever 
been rendered to any court. ; 

On the 21st day of March, 1895, Frank A. Crandall presented to 
this court his duly-verified petition, alleging, in substance, the facts 
to which we have referred, and, further, that he is one of the next 
of kin of the deceased; that the personal property of the decedent 
amounted to $18,144.44, as appears from the inventory filed by the 
administrators; that said property was amply sufficient to pay all 
debts, funeral charges, and expenses of administration, and leave 
a large amount to be distributed among the next of kin; that, 
since the expiration of one year from the granting of letters. the 
petitioner has applied to the administrator to render an accuunt 
of his proceedings, and distribute the moneys in his hands to the 
next of kin, which he alleges the administrator has neglected and 
refused to do,—and praying that the administrator be cited to 
show cause why he should not render an account of his proceed- 
ings and make such distribution. Upon the return of the citation 
issued upon the petition, requiring the administrator to show cause 
why he should not render an account of his proceedings and dis- 
tribute the remainder of the estate in his hands to the next of kin 
of the deceased, the administrator appeared, and by written an- 
swer pleaded the statute of limitations as a defense and bar to 
the proceeding. A motion was then made by the administrator 
for a dismissal of the proceeding. This motion was denied. and 
proofs were offered and received as bearing upon the question of 
the applicableness of the statute to the proceeding, and of facts and 
circumstances relied upon by the petitioner to take the proceed- 
ing out of the operation of the statute. 

The only question which we are called upon to consider is, there- 
fore, whether the: remedy of the petitioner in this proceeding is 
barred by the statute of limitations. Prior to the adoption of the 
Revised Statutes, the rule was well established in the court of chan- 
cery that, in cases where the jurisdiction at law and in equity were 
concurrent, a suit in equity must be commenced within the time 
limited for the commencement of an action at law; in other words 
the equitable remedy in a case of concurrent jurisdiction is sub- 
ject to the same limitation as the legal. Humbert v. Trinity 
Church, 7 Paige, 195, 24 Wend. 587; Story, Eq. Jur. § 529; Souza 
v. De Meyer, 2 Paige, 574; Kane v. Bloodgood, 7 Johns. Ch. st; 
Murry v. Coster, 20 Johns. 576; Borst v. Corey, 15 N. Y. 505. A 
right of action was given by the Revised Statutes (section 9, tit. 5. 
c. 6, pt. 2) to a legatee or next of kin, against the executor or ad- 
ninistrator, to recover a legacy or distributive share. Section 13819 
of the Code of Civil Procedure gives the same right of action, and 
is a substitute for the provisions of the Revised Statutes. Section 
382 of the Code of Civil Procedure provides that an action upon a 
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contract obligation or liability, express or implied, except a judg- 
ment or sealed instrument, must be commenced within six years 
after the cause of action accrues. This section acts as a substitute 
for section 18, tit. 2, c. 4, pt. 3, of the Revised Statutes. 

All proceedings in surrogate’s court are regarded as special pro- 
ceedings within the meaning of the Code of Civil Procedure, and 
the rule of limitation prescribed by section 382 is, by force of the 
provisions of section 414, made applicable to such proceedings. 
The provisions of the Revised Statutes do not alter or change the 
rule established in equity, but, on the contrary, make that rule 
apply with greater force by expressly giving a right of action to 
recover a legacy or distributive share. It was not, however, until 
the adoption of the Code if Civil Procedure that there was a fixed 
statutory provision limiting the time of the commencement of a 
special proceeding to recover a legacy or distributive share. 

Several of the cases to which we shall presently refer expressly, 
and others by necessary implication, ‘hold that a special proceed- 
ing in surrogate’s court, against an executor or administrator, to 
compel an accounting and payment of a legacy or distributive 
share, is a proceeding to enforce an obligation or liability not aris- 
ing on a judgment or sealed instrument; and, as section 414 of the 
Code applies to such proceeding, it would seem that the same rule 
of limitations must govern with respect thereto as would govern a 
right of action upon an obligation or liability as prescribed by sec- 
tion 382 of the Code. It was accordingly held, under the provisions 
of the Revised Statutes, in accordance with the rule established in 
equity, and has since been held under the provisions of the Code 
of Civil Procedure, to which we have referred, that special pro- 
ceedings in surrogate’s court against an executor or administrator 
to enforce the payment of a legacy or distributive share, or an ac- 
counting, are barred by the statute of limitations if not commenced 
Within six years from the time when the right accrued to compel 
such accounting or payment. McCartee vy. Camel, 1 Barb. Ch. 455; 
Clark v. Ford, 1 Abb. Dec. 359; Stinith v. Remington, ie Barb. 75; 
Clock v. Chadeagne, 10 Hun, 97; ; Cole v. Terpenning, 25 Hun, 482; 
In re Van Dyke, 44 Hun, 394; In re Dunham's Estate (Surv. 6 N. 
Y. Supp. 563; In re Underhill’s Estate (Surr.) 9 N. Y. Supp. 455; 
In re Perry’s Estate (Surr.) 15 N. Y. Supp. oo0. The same doctrine 
has been recognized and reiterated in many other cases. Society 
v. Hebard, 51 Barb. 552; Id., 41 N. Y. 619; Roup v. Bradner, 19 
Hun, 513; Drake v. Wilkie, 30 Hun, 537; In re Latz, 33 Hun, 618; 
In re Miller r, 70 Hun, 61, 23 N. Y. Supp. 1104; Zweigle Vv. Hohman, 
7 Hun, 378, 27 N. Y. Supp. 111; Loder v. Hatfield, 71 N.Y. 92 
Butler v. Johnson, 111 N. Y. O04, 18 N. EB. 643; In re Gregory’ s 
Estate (Sup.) 4 N. Y. Supp. 235; Tn re Clayton's Estate oy D 
N. ¥. Supp. 266; In re Nicholls (Surr.) 8 N. Y. Supp. 7; In re 
May (Sup.) 9 N. Y. Supp. 785; In re Post’s Estate (Surr.) Id. 449; 
In re Hodgman’s Estate Si 10 N. Y. Supp. 491; Pitkin vy. W il: 
cox (Sup.) ‘12 N.Y. Supp. 322; In re Stagg, 6 N. Y. Ciy. Proc. R. 
88; In re Van Wert’s Estate, 3 Misc. Rep. 563, 24 N. Y. Supp. 719. 

This right accrued at the expiration of 1 year from the granting 
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of letters (Code Civ. Proc. § 2726), or, at the outside, at the ex- 
piration of 18 months therefrom (Id. § 2727); and, inasmuch as up 
ward of 19 years had elapsed from the time letters were issued 
to the administrator to the time of filing of the petition, it follows 
that the statute of limitations is a bar to this proceeding, unless, by 
some act on the part of the administrator, the case is taken out of 
the statute, or the provisions of the statute have been waived, or 
unless the rule established by the cases cited has been modified or 
changed by more recent and controlling decisions, or by the enact- 
ment of section 1819 of the Code of Civil Procedure. The case of 
In re Cainp, 126 N. Y. 377, 27 N. E. 799, is cited as authority for 
the proposition that the rule of limitations as laid down in the cases 
cited has been changed, or, at least, thereby rendered inapplicable 
to proceedings of this nature against an administrator, and that 
the rule to be applied in this proceeding should be the one applied 
in equity to trustees, viz. that the statute of limitations does not 
commence to run against the beneficiary until the trustee has open- 
ly. to the knowledge of the beneficiary, renounced, disclaimed, or 
repudiated the trust. In that case a fund had come to the hands 
of a guardian, in which he held a life estate, and he had receipted 
therefor as guardian. Sixteen years after the ward became of 
age, but within one year after he became cognizant of the receipt 
of the money by the guardian, he instituted a proceeding to compel 
the guardian to account. The guardian interposed the statute of 
limitations as a defense. The court, in deciding the question (Peck- 
ham, J., writing the opinion), says: 

“The guardian has obtained possession of the fund as guardian, and he 
deals with it not alone in his own right as life tenant in this case, but he 
also deals with it as the property of others contided to his care. In this sense 
he occupies the position of a trustee, so far as to prevent the running of any 
statute of limitation in his favor regarding the property intrusted to him. 
Although he may cease to be guardian upon the ward coming of age. yet. 
us long as the property remains in his possession as guardian and unaccounted 
for, he must remain liable to account.’ 

It will be seen by a careful study of this case that the broad and 
sweeping language employed, carried to its logical conclusion. 
would bring every guardian within the rule, applicable to trustees, 
to which we have called attention. Whether the court intended 
this result, or whether it einployed this language with respect to 
the peculiar circumstances of the case under consideration, it is 
not necessary for us to determine in disposing of the proceeding 
before us. While the duties pertaining to the office of a guardian 
of property, and that of an executor or administrator, may not be 
materially different respecting matters of accounting and liability 
to account, and it may, with much plausibility of argument, be 
contended that the rule of limitation applicable to one is alike ap- 
plicable to the other, and that such rule should be the one applied 
in equity to trustees, seemingly laid down in Re Camp, yet we 
are of the opinion that the court in that case did not intend to alter, 
modify, or change the rule of limitation made applicable to pro- 
ceedings to compel payment of a distributive share on an account- 
ing by an executor or administrator, established by the long and 
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almost uniform line of decisions which we have cited. There is 
nothing in the language of the opinion which imports any such 
purpose, and no such intention should be presumed. This view of 
the case is strengthened by the fact that, in the case of Butler v. 
Johnson, 111 N. Y. 204, 18 N. E. 643, the court of appeals (in an 
opinion also written by Peckham, J.) recognized and reiterated the 
rule that the six years’ statute of limitations would bar a proceed- 
ing in surrogate’s court against an executrix to compel the pay- 
ment of a legacy; and it seems to us that we would not be war- 
ranted in presuming that the court intended to overrule the doc- 
trine there recognized, without even referring to it. A careful 
study of the cases leads us to the conclusion that, while executors 
and administrators act in a fiduciary capacity, and are, in a gen- 
eral sense, trustees, as they deal with the property of others, they 
are not to be regarded as falling within that class of trustees to 
Which the rule of limitation contended for applies. It would seem 
that such a rule was intended to apply to an actual, express, and 
subsisting trust. Lammer vy. Stoddard, 103 N. Y. 672, 9 N. E. 328. 
The dicta in the cases of Wood y. Brown, 34 N. Y. 342, and In re 
Hawley, 104 N. Y. 261, 10 N. E. 352, support this view. 

It has several times been urged in our appellate courts that 
the provisions incorporated into the statute by the adoption of 
section 1819 of the Code of Civil Procedure, which provides that, 
“for the purpose of computing the time within which such an action 
must be commenced, the cause of action is deemed to accrue when 
the executor’s or administrator's account is judicially settled and 
not before,” has changed the rule of limitation governing special 
proceedings in surrogate’s court of this nature. The opinions ex- 
pressed by our judges upon the question have not been entirely har- 
monious. The section referred to relates exclusively to actions, 
and makes no reference to special proceedings instituted for the 
purposes mentioned. It will be observed, also, that this section 
does not change or alter the period of limitation, but only pre- 
scribes the time from whence it is to be computed. The weight of 
authority seems to be to the effect that the rule of limitation ap- 
plied by that section to an action does not affect the rule of limi- 
tation applied to a special proceeding in suerogate’s court, and 
that the six years’ statute is still a bar to such proceedings. In re 
Van Dyke, supra: In re Nicholls, supra; In re Dunham's Estate, 
Supra; In re Underhill’s Estate, supra; In re Perry’s Estate, supra. 

It only remains for us to consider those acts of the administrator 
Which are relied upon by the petitioner to prevent the operation 
of the statute. On the 4th day of February, 1891, the administrator 
paid to Abbev Correll, qne of the next of kin, $100, but no evidence 
Was offered showing the circumstances under which the payment 
was made. This was but one of a series of payments by the ad- 
Ininistrator to the various next of kin, covering a period from the 
time of his appointment to the time of the payment of the $100, 
aggregating nearly $17,000; but none of the other payments were 
made within six vears of the time of the filing of the petition. It is 
contended by counsel for the petitioner that this payment operated 





1134 _ NEW YORK SUPPLEMENT, Vol. 37. rSurr. Ct. 


“us an acknowledgment by the administrator of a liability which 
takes the proceeding out of the statute. We question very much 
whether such a payment, in a matter of this nature, can have that 
effect, in the absence of any evidence of the circumstances under 
which it was made. It is, however, in our opinion, a sufficient an- 
swer to the proposition that the payment was not made to the pe 
titioner, nor is there any evidence showing that he was in any man- 
ner connected with it, or that it was intended to influence his ac- 
tion; neither was it made to his agent, nor to any one acting for 
him or in his interest, who might be expected to communicate it 
to him, so as to affect his conduct. It was made to a third party, 
who is a stranger to this proceeding. Payments under such cir- 
cumstances cannot be held to relieve the operation of the statute. 
De Freest v. Warner, 98 N. Y. 217; In re Kendrick, 107 N. Y. 104. 
13 N. E. 762. 

In 1893 the administrator prepared and furnished to each of the 
next of kin a typewritten statement of account of his proceedings. 
It is claimed that this amounts to a written acknowledgment. from 
which a promise to pay will be presumed, so as to prevent the 
operation of the statute. We hold otherwise. This proceeding is 
to be regarded as one to enforce the payment of a distributive 
share; and the statement of account, which is unsigned, neither 
acknowledges a Hability nor does it contain any promise to par, 

ut, on the contrary, it shows an indebtedness to the administrator. 
This account cannot, certainly, have any greater force and effect as 
an acknowledgment or promise than its contents and terms import. 
Again, it is contended that, inasmuch as the administrator has, in 
such account, credited himself with several items of expenditures 
and disbursements incurred within the six years next preceding 
the filing of the petition, the operation of the statute is thereby 
prevented. We do not agree with this proposition. Such pavy- 
ments are neither acknowledgments, promises, nor part payments. 
within the meaning of the statute, to take the case out of its oper- 
ation. 

During the six years immediately preceding the commencement 
of this proceeding, the administrator performed certain acts in his 
official capacity, and this fact is relied upon by counsel for peti- 
tioner to take the case out of the operation of the statute. It seems 
that one of these acts was the foreclosure of a mortgage upon real 
property, and that, upon the sale, the administrator became the pur- 
chaser of the property for $150, and still holds it. It does not ap- 
pear to whom the mortgage was given. or who gave it, or when or 
how it came to the hands of the administrator. The only evidence 
as to whom the mortgage was given was by the witness Colburn. 
who owned the equity of redemption in the land when the fore 
closure took place. He testified that he thought it ran to the 
heirs of John Miller. If this is to be regarded as true, and we 
do not see how we can otherwise treat it under the evidence, it is 
difficult to understand what the administrator, as such, had to 
do with it. The fact that he foreclosed it as administrator could 
not affect the rights of the heirs as mortgagees, or their remedy 
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against the land. Again, if he acted for them, and at their re- 
quest, in the foreclosure of a mortgage owned by them, a remedy 
is doubtless open to them for such relief as they are entitled to; 
but, in the absence of any evidence, unless by strained presumption, 
showing that the mortgage was a part of the trust estate, we do 
not see why or how it can prevent the running of the statute. 

We desire, however, to place our decision respecting this prop- 
osition squarely upon the ground that the acts of the administrator, 
performed within the six vears preceding the commencement of 
this proceeding, do not operate to prevent the running of the stat- 
ute. The evidence does not show that the petitioner has been un- 
der any disability, or that he has acted in ignorance of, or been 
misled with respect to, his rights in the premises, nor that he has 
remained in repose, or been inactive, by reason of any promises, 
statements, or representations made by the administrator. We 
are not aware that this precise question has been passed upon, and 
the decisions give but little light upon the subject as to what acts 
on the part of the administrator may be relied upon to prevent 
the operation of the statute. The provisions of the Code of Civil 
Procedure to which we have referred furnish the rules upon this 
subject for our guidance, and point out the only acts upon which 
we may rely to prevent the running of the statute or take a case 
out of its operation. 

We must concede that there is much force in the argument ad- 
vanced, that an executor or administrator should not be pernit- 
ted to come into court. in his representative capacity, and enforce 
an obligation or liability. and immediately thereafter be permitted 
to successfully interpose the statute of limitations as a bar to a 
proceeding against him to account and make distribution. The 
T'rovisions of the Code do not recognize these acts as sufficient to 
take the case out of the statute, and, as the rule in equity applt- 
cable to trustees does not seem to apply to this proceeding, we are 
constrained to hold as already indicated. The remedy of the peti- 
tioner may yet be open by an action at law under section ‘1819 of 
the Code of Civil Procedure, but it is barred in this proceeding, as 
we believe, and accordingly hold. An order will enter dismissing 
the proceeding. 

Proceeding dismissed. 


(15 Mise. Rep. 529.) 
FIELD v. INGREHAM, Sheriff. 


(Ontario County Court. January, 1896.) 


1. CHATTEL MontGaGeE—FaILere to RECORD—VALIDITY. 

An unrecorded chattel mortzave. on property which remains in the pos- 
session of the mortgagor, is void, as against an existing contract creditor 
of the mortgagor, though the property is such as might be claimed by the 
mortgagor as exempt. 

2 ExeEcUTION—-WHEN IT BEcoMES A LIEN—ENEMPTIONS. 

The delivery of an execution to a sheriff, to be executed, binds goods and 

chattels of the judgment debtor, as against a claim under an unrecorded 
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chattel mortgage, though the property is such as might be exempt to the 
debtor under Code Civ. Proc. § 1891, providing for the exemption to a 
householder, or one having a family, of certain kinds of property, to a 
value not exceeding $250. as such exemption does not attach to any par- 
ticular property until it is claimed and selected. 


Action by Henry M. Field against Avery Ingreham, as sheriff, to 
foreclose a chattel mortgage on property in the hands of the defend- 
ant under an execution. Judgment for defendant. 


Frank Rice and H. M. Field, for plaintiff. 
Clement & Scott, for defendant. 


METCALF, J. This action is brought to foreclose a chattel mort- 
gage given by Edward J. Bull to the plaintiff on the 17th day of 
March, 1894, and filed in the proper clerk’s office on the 3d day of May, 
1894. The defendant, as sheriff of Ontario county, received an exe 
cution against said Bull on the 2d day of May, 1894, in favor of A. P. 
Tuller and J. E. Barnard, copartners, and on the 4th day of May. 
1894, took the property described in said chattel mortgage into his 
possession, where it was subsequently attached by the plaintiff in 
this action, and sold by the coroner, upon which was realized $97.50, 
the expenses being $14.92, leaving $82.58 as the net proceeds of the 
sale, now in the hands of the coroner. No change of possession of 
the mortgaged property followed the delivery and execution of the 
mortgage, and the plaintiff's claim and sole right to recover herein 
is based upon the said chattel mortgage. The defendant claims that 
the chattel mortgage was invalid, and was absolutely void as against 
the creditors of the mortgagor, as it was not filed for some 47 days 
after it was executed and delivered. Tuller & Barnard became judg- 
ment creditors of Bull on the 2d day of May, 1894. They were con- 
tract creditors of Bull from the 23d of November, 1893, long prior to 
the making and delivery of the chattel mortgage to the plaintiff on 
the 17th day of March, 1894. 

The statute requiring the filing of chattel mortgages has been fre 
quently construed to mean that the failure to file a chattel mortgage 
where there was no change of possession of the mortgaged property 
renders the mortgageabsolutely void as to the existing contract credit- 
ors. Karst v. Gane, 136 N.Y. 316, 32 N. BE. 1073; Stephens v. Perrine, 
143 N. Y. 476, 39 N. E. 11; Vreeland v. Pratt (Sup.) 17 N.Y. Supp. 307. 
The plaintiff contends that, even this being so, the chattel mortgage 
covered only exempt property, which consisted of horses, wagons, and 
harnesses, and was not Hable to any debt of his creditors, unless such 
exemption was actually waived, and no waiver could be made by the 
mortgagor which would affect the rights of his mortgagee, and, the 
mortgage being good as between the mortgagor and mortgagee, the 
failure to file could not affect the rights of the mortgagor's credit- 
ors, as they had no right or interest in exempt property. It has 
been repeatedly decided that the right to exemption from execution 
is a personal right, which must be asserted by the execution debtor. 
Smith v. Hill, 22 Barb. 656; Russell v. Dean, 30 Hun, 242. The plain- 
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tiff claims that, by section 1405 of the Code of Civil Procedure,! per- 
sonal property “not exempt” by express provision of law, etc. is 
bound by the execution; that therefore, this being exempt property, 
it could not be bound by execution, and the lien of the chattel mort- 
gage could be declared without the filing, as against the rights of such 
execution creditor. In Wilcox v. Howe, 59 Hun, 268, 12 N. Y. Supp. 
783, the plaintiff's horse and wagon were levied upon by virtue of a 
warrant of attachment under section 2909, Code Civ. Proc., which 
provides “that the constable must execute a warrant of attachment 
by levying upon the goods and chattels of the defendant not exempt 
from levy and sale by virtue of an execution.” Judge Martin, in his 
opinion, at page 270, 59 Hun, page 783, 12 N. Y. Supp., says: 

“There are two classes of exemptions provided for by the statute. One re- 
lates to certain articles which are specifically enumerated and absolutely ex- 
empted. The other is imited to the sum of $250, and there may be claimed 
under it property of the kind mentioned in section 1391 tO that amount, but to 
that amount only. The latter exemption is limited and Indefinite, and where 
the debtor has property of that character, of greater value than $250, it is 
dependent upon his election as to the particular property that may be retained 
by him as exempt. Construing the provisions of section 2909 in the light of 
the provisions of sections 1300 and 1391, the inquiry presents itself whether 
the provision that a constable must execute an attachment by levying upon 
the property of the defendant not exempt from levy and sale under execution, 
in effect, forbids the officer to levy upon any property that might be exempt 
under either section, or whether it relates only to the property specifically ex- 
empted by section 1390, and such as is claimed by the defendant, or known to 
the officer, to be exempt under section 1391. If it were to be held that an 
Officer could not levy upon any property of the description mentioned in sec- 
tion 1891 without becoming liable to an action for its recovery, when no de- 
mand was made, nor claim that it was exempt asserted by tne owuer, It 
would follow that all property of that character would be practically exempt 
from levy under an attachment, although it greatly exceeded in value the 
limit provided by that section. We think no such construction should be 
given to this statute. If the property consists of the articles mentioned in 
section 1390, it is absolutely exempt, if the owner is a houscholder, and the 
officer has no right to levy upon it. If, however, the property is of the de- 
scription mentioned in section 1391, the exemption is a qualified one, and the 
debtor must claim it, and notify the ofticer of his claim, before he can properly 
maintain an action, either for its conversion, or to recover its possession, es- 
pecially when there is other property to which such exemption might apply.” 


For these reasons the plaintiff's contention is untenable, and I am 
constrained to hold that the plaintiff's chattel mortgage was void, 
as to the defendant and the creditors under whom he claims, by rea- 
con of the plaintiff’s failure to file the same as required by the statute. 
The deferidant is therefore entitled to judgment dismissing the plain- 
tiff’s complaint, with costs, and directing the payment of the sum of 
$82.58, the proceeds of the sale of said mortgaged property now in 
the hands of the coroner. Ordered accordingly. 


1 Code Civ. Proc. § 1405, provides that the goods and chattels of a judgment 
debtor, not exempt by express provision of law, shall be bound by an execu- 
tion from the time of the delivery tbereof to the proper ofticer to be executed, 
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SCHMIDT v. NELKE ART LITHOGRAPH CoO. 
(City Court of New York, General Term. March 16, 1896.) 


Goops SOLD AND DELIVERED—ACTION AGAINST CORPORATION. 
Recovery cannot be had, in an action against a corporation, for goods 
sold and delivered, it appearing that it was not incorporated till several 
months after the sale and delivery. 


Appeal from trial term. 

Action by John M. Schmidt against the Nelke Art Lithograph 
Company. From a judgment for defendant, plaintiff appeals. <Af- 
firmed. 

Argued before FITZSIMONS, CONLAN, and O)7DWYER, JJ. 


J. George Flammer, for appellant. 
Albert E. Henschel (Fromme Bros., of counsel), for respondent. 


FITZSIMONS, J. This action is for goods sold and delivered to 
defendant, a corporation, and the answer is a general denial. Un- 
der the issue so framed, the plaintiff was required to prove that he 
sold and delivered the goods in question to the defendant. The en- 
tire testimony shows that he did not do so, and could not have done 
so, for the simple reason that the defendant was not incorporated 
until several months after such sale and delivery. Evidently, the 
sale was made to Mr. Nelke, who did business under the name of 
the Nelke Company, even, perhaps, under a name like defendant's 
name; but that fact would not entitle him to judgment against the 
defendant. The plaintiff is correct in his contention that he is not 
required to prove the defendant’s incorporation, because defend- 
ant did not specifically deny its incorporation. He was, neverthe 
less, under the issues framed, as before stated, required to prove 
a sale and delivery of the goods to the defendant corporation. The 
justice who tried this case dismissed the complaint because of plain- 
tiff's failure to prove such sale and delivery to defendant, and he 
was right in doing so. 

Judgment aftirmed, with costs. All concur. 
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MAWSON v. LEAVITT. 
(City Court of New York, General Term. March 16. 1896.) 


LIQUIDATED DAMAGES—CONTRACT. 

The provision in a contract (by which defendant agreed to furnish his 
theater for a week, and plaintiff agreed to furnish his theatrical cot- 
pany and play in the theater for said week, proceeds to be divided) that, 
on any violation of the above-mentioned covenants by either party. he shal! 
forfeit, or pay over to the other party, the sum of S500 on demand. as 
liquidated damages, is not a covenant for a penalty, but for liquidated 
dsumages. 


Appeal from trial term. 

Action by Edward R. Mawson against Michael Leavitt. From a 
judginent for defendant. plaintiff appeals. Reversed. 

Argued before FITZSIMONS, CONLAN, and O’DWYER, JJ. 
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Mitchell L. Erlanger, for appellant. 
Dittenhoefer, Gerber & James, for respondent. 


CONLAN, J. This is an appeal from a judgment entered after 
trial had before the court, without a jury. The action was brought 
to recover liquidated damages provided for in a reciprocal contract 
entered into between the parties, substantially as follows: The 
contract provided that the defendant should furnish his theater in 
Denver, Colo., for one week, commencing February 27, 1893, and 
the plaintiff should furnish his theatrical company and play in said 
theater for said week; the proceeds to be divided. The contract 
or agreement concluded with the following clause: 

“It is further agreed and understood by the parties hereto that, for any 
violation of the above mentioned covenants by elther party (acts of Provi- 


dence excepted), he or they shall forfeit or pay over to the other party the 
sum of five hundred dollars on demand, as liquidated damages.” 


The court, after hearing all the evidence, made the following find- 
ings of fact and conclusions of law: 

“(7) That the said defendant, during the week contracted for, permitted an 
attraction other than that of the plaintiff to play at his said theater. (8) 
That no fire, national, or local calamity. or any other unforeseen accident or 
obstacle, arose, which rendered the fulfillment of the contract impossible upon 
the part of the defendant. (9) That the said defendant broke the said agree- 
ment without just cause or excuse. (10) That the defendant did not furnish 
his theater to the plaintiff for the term and as specified in the contract, but 
notified the plaintiff that he could not do so. * * * (12) That the clause 
specified in the contract providing that, for any violation of the covenants 
therein contained, either party will forfeit and pay over to the other the sum 
of five hundred dollars on demand, was intended to be, and was, a penalty, 
and not liquidated damages.” 


Counsel for the plaintiff asked the court to find as follows: 


“(11) That the clause in said contract specified in the above finding 6 of fact 
provides, in the event of a breach by either party, for Nquidated damages, 
and not for a penalty. (12) That. the damages under the agreement being 
liquidated, plaintiff is entitled to recover the stipulated amount without fur- 
ther proof of loss.” 


The court refused to so find, to which refusal the plaintiff ex- 
cepted. The court thereupon ordered judgment for the plaintiff 
for six cents. We think this was error. The contract imposed recip- 
rocal obligation, and fixed the amount of damages to be paid in 
case of a breach by either party. The amount so fixed was not 
disproportionate to the amount of damages that might reasonably 
be within the contemplation of the parties at the time, and they 
had a perfect right to fix and limit that liability. The covenant 
was one of liquidated damages, and, on the facts as found by the 
oe the plaintiff was entitled to judgment for the amount stipu- 
ated. 

Judgment appealed from reversed, and a new trial ordered, with 
costs to the appellant to abide the event. All] concur. 
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GARFIELD NAT. BANK v. KIRCHWAY. 
(City Court of New York, General Term. March 16, 1896.) 


APPEALABLE ORDER—REQUIRING PLEADING TO BE MADE MorE DEFINITE. 
An order requiring an answer to be made more definite, so as to show 
what is pleaded as defense and what as counterclalm, rests in discretion, 
and is not appealable. 


Appeal from special term. 

Action by the Garfield National Bank against George W. Kirch- 
way. From an order, defendant appeals. Appeal dismissed. 

Argued before FITZSIMONS and CONLAN, JJ. 


Hector M. Hitchings, for appellant. 
John J. Adams, for respondent. 


CONLAN, J. Appeal from an order of special term requiring 
a pleading to be made more definite and certain in particulars re 
ferred to in the order appealed from. The action was brought to 
recover the amount of a certain promissory note made by the de- 
fendant. The answer, as originally served, admitted all the alle 
gations of the complaint, and then proceeded to further answer and 
allege certain things by way of defense, set-off, recoupment, cause 
of action, and counterclaim. To this form of pleading the plain- 
tiff objected, and an order was made upon motion at special term 
requiring the pleading to be made more definite and certain by sep- 
arately stating each and every defense or counterclaim, so as to 
show whether the pleading intended the allegations as matters of 
defense or counterclaim. An amended answer was served pursu- 
ant to this order, and the plaintiff, being of the opinion that the 
terms of the order had not been complied with by the service of 
this amended pleading, made second application to the court for 
relief, which resulted in the order appealed from. In the second 
paragraph of the amended answer the pleader says: “And, by way 
of defense to the matters therein alleged, avers and says.” And he 
then proceeds, substantially as in his original answer, until he 
reaches paragraph 4 of the amended pleading, and therein he asks 
to be allowed to recover on his counterclaim. 

It appears to us that the only question to be decided on this ap- 
peal is whether or not the order appealed from is one resting in dis- 
cretion, and not affecting a substantial right; for, if it did, then 
the plaintiff concedes that an appeal will lie. It has been over and 
again decided that an order requiring a pleading to be made more 
definite and certain is one of discretion, and authorities need not 
be cited to sustain this view of the case. A proper scale in which 
to weigh the order appealed from is, did it deprive the defendant 
of any right to which he was entitled, or of the privilege of alleg- 
ing anything which he deemed material to the issue? Or, did it com- 
pel him to abandon anything which he had set up in his answer, 
no matter in what form pleaded? Or, did it order stricken out 
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any material allegation in the pleading, the employment whereof 
would result in any advantage to him upon the trial of the action? 
If it did none of these things, it did not then affect a substantial 
right. 

Under the Code a party is entitled to know whether matter con- 
tained in an answer is pleaded as a defense or as a counterclaim, 
and one may not set up as matters of defense even something 
amounting to an indebtedness in favor of the defendant over and 
above the amount for which the plaintiff demands judgment, and 
recover an affirmative judgment for the balance, even if he prove it, 
unless he has pleaded the same as a counterclaim; and, although 
section 507 of the Code allows many defenses or counterclaims, 
or both, each defense or counterclaim must be separately stated and 
numbered. Pleading a matter as a defense, therefore, is not plead- 
ing it as a counterclaim. The plaintiff had a right to know whether 
the matter pleaded was intended as a defense only, or as a counter- 
claim requiring a reply; and we are not prepared to say that he 
was not wholly justified in his opinion as to the doubt or uncer- 
tainty of the meaning of the answer in question. We are of the 
opinion that the order made was one resting in discretion, and did 
not affect a substantial right, and, as the defendant was not preju- 
diced thereby, that the same was not appealable, and its terms 
should be complied with. 

Appeal dismissed, with costs and disbursements, 


LUDDINGTON v. KIRKE et al. 
(City Court of New York, General Term. March 16, 1896.) 


Ustry as a DEFENSE—NOTE OF CORPORATION—INDORSERS. 
A corporation being prohibited, by 3 Rev. St. (Ranks & Bros.’ 8th Ed.) 
p. 1732, from pleading usury, the indorsers of its note cannot plead it. 


Appeal from trial term. 

Action by Marietta Luddington against Hartwell B. Kirk and 
others. From a judgment for plaintiff, and an order denying a 
new trial, defendants appeal. Affirmed. 

Argued before CONLAN and O’DWYER, JJ. 


George Putnam Smith, for appellants. 
Lyman W. Redington, for respondent. 


CONLAN, J. Appeal from a judgment entered upon a verdict 
directed by the court at trial term, and from an order denying a 
motion for a new trial. The action is brought on a promissory 
note made by a domestic corporation, and indorsed by the defend- 
ants, and delivered to the plaintiff before maturity. The defense is 
usury. Briefiv, the facts are as follows: One George Breck was 
a member of the defendants’ firm of H. B. Kirk & Co., and brought 
to the plaintiff’s husband for discount a note made by the corpora- 
tion of E. D. Braekeleer & Co., to the order of H. B. Kirk & Co., 
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and indorsed by them. The note was for $1,000, and he received 
from the plaintiff's husband, as her agent therefor, the sum of 
$937.78. When this note became due, Breck procured another note, 
for a like amount, by the same maker, indorsed by the defendants’ 
firm, and delivered the same to the plaintiff's agent, in renewal of 
the first note, and at the same time paid $20 discount and $45 for 
commissions on the transaction. The proceeds of the first note 
were deposited in bank to the credit of the defendants’ firm. George 
Breck was sued as one of the defendants, but did not answer. He 
was produced as a witness upon the trial, for the defendants, and 
identified the defendants’ articles of copartnership, which were put 
in evidence for the purpose of showing that neither partner had the 
right to sign, indorse, or use the firm name except for the firm's 
business; but there was no proof that knowledge of this circum- 
stance was brought home to the plaintiff, nor yet to her agent, and 
the witness testifies, upon the cross-examination, that the proceeds 
of the note were deposited in the Second National Bank to the 
credit of H. B. Kirk & Co. It went right.into the funds of the 
firm in the bank. There was no evidence whatever that the de- 
fendants did not get the proceeds of the note, and no imputing 
knowledge to the plaintiff that there was any usury in the transac- 
tion, or disputing the ownership of the note for value, by transfer, 
before maturity. Even if the plaintiff knew of the usurious nature 
of the transaction, as alleged by the defendants, still the note was 
the obligation of a creature prohibited by statute? from pleading 
usury, and that defense would not be available to the defendants 
as indorsers. For these reasons, we think the judgment appealed 
from should be affirmed. 
Judgment affirmed, with costs. 


13 Rey. St. (Banks & Bros.’ 8th Ed.) p. 1732. 
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ACKER. EDGAR & CO., Respondent, v. 
DEUTSCH, Appellant. (Supreme Court. Ap- 
peHate Division, Second Department. Febru- 
ary 18, 1896.) Action by Acker, Edgar & Co. 
against Pauline S. Deutsch. No opinion. Judg- 
ment affirmed, with costs. All] concur. 


oe 


(Supreme 
Court, Appellate Division, First Department. 
February 21. 1896.) Action by William Allen 
against Tarrant & Co. No opinion. Motion de- 
nied, with $10 costs. 


ARCHIBALD. Respondent, vy. NEW YORK 
CENT. & H. R. R. CO., Appellant. (Supreme 
Court, Appellate Division. Second Department. 
February 18, 1896.) Action by Mary H. Archi- 
bald against the New York Central & Hudson 
River Railroad Company. No opinion. Motion 
to modify order affirming Judgment granted, 
without coc ts. 


ARMSTEAD. Appellant. v. BREWSTER et 
al... Respondents. (Supreme Court, Appellate Di- 
vision, First Department. February 21. 1896.) 
Action by Henry H. Armstead against J. B. 
Prewster & Co. S. Strashurger, for appellant. 
W. F. Severance. for respondents. No opinion. 
Order affirmed. with $10 costs and disbursements. 

ARMSTRONG v. McLEAN et al. (Supreme 
Court, Appellate Division, Fourth Department. 
February ¢, 1896.) Action by William W. Arm- 
strong, 2s receiver. ete.. against Hector Mclean 





and another. No opinion. Motion denied. 
pens J., not sitting. See 36 N. Y. Supp. 
64. 





BACHRACH — Respondent, v. MANHAT- 
TAN EL. RY. CO., Appellant. (Supreme Court, 
Appellate Division. First Department. Febru- 
ary 14, 1896.) 9 Action by Samuel Bachrach 
against the Manhattan Elevated Railway Com- 
pany. A. O. Townsend, for appellant. W. G. 
Peckham, for respondent. Judg- 
ment affirmed, with costs. 

BAGLEY, Respondent, v. STORY, Apnpcl- 
lant. (Supreme Court. Appellate Division. Third 
Department. February 3. 1896.) Action by 
Frank B. Bagley against Edwin J. Story. No 
opinion. Judgment aftirmed, with costs. 


BALDWIN, Appellant, v. SMITH. Respond- 
ent. (Supreme Ceurt. Appellate Division, Sec- 
ond Department February 11, 1896.) Action 
by Elizabeth Baldwin against William Henry 
Smith individually and as executor. No opinion. 
Motion to dismiss appeal from order granted, 
with $10 costs. 


No opinion. 


BANK OF BRITISH NORTH AMERICA, 
Respondent, v. BOYLE, Appellant. (Supreme 
Court, Appellate Division, First Department. 
February 14, 1896.) Action by the Bank of 
British North Am-rica against William L. Boyle. 
C. W. Artz, fer sppellant. Hugh L. Cole, for 
respondent. Ne opinion. Order affirmed, with 
$10 costs and disbursements. 





BANK OF ELLICOTTVILLE, Respondent, 
v. GRIMES et al., Appellants. (Supreme Court, 
Appellate Division, Fourth Department. Febru- 
ary 7. 1896.) Action by the Bank of Ellicott- 
ville against Caroline C. Grimes and Engene H. 
Grimes. No opinion. Order afirmed, with $10 
costs and disbursements. 





BANK OF PORT JEFFERSON v. DAR- 
LING et al. (Supreme Court, Appellate Divi- 
sion, Second Department. February 4, 1896.) 
Action by the Bank of Port Jefferson against 
Charles F. Darling and others. No opinion. 
Motion denied, without costs. 


BERNARD, Respondent, v. UNITED LIFE 
INS. ASS’N, Appellant. (City Court of New 
York, General Term. January 28, 1896.) Ac- 
tion by Mary C. Bernard against United Life 
Insurance Association. FHfarry Wilber, for an- 
pellant. Tuyman W. Redington, for respondent. 

McCARTHY. J. We must follow the law as 
laid down hy the appellate court. and therefore 
the judgment is affirmed, with costs. Bernard v. 
aoe 12 Mise. Rep. 10, 33 N. Y. Supp. 


BERWIND-WHITE COAL-MIN. CO., 
Appellant. v. EWART. Respondent. (Supreme 


Court, Appellate Division. Fourth Department. 
February 7 1896.) Action by the Berwind- 
White Coal Mining Company against George S. 
Ewart. No opinion. Leave granted to appeal 
to the court of appeals on the ground that a 
question of law is involved which ought to be 








reviewed by that court. See 35 N. Y. Supp. 
573. 
“3 
BOUKER vy. LONG ISLAND R. CO. (Su- 


reme Court, General Terin, Second Department, 
July 26, 1895.) Action by De Witt C. Bouker, 
Jr.. against the Long Island Railroad Company. 
No opinion. Judgment afhirmed, with costs. <All 
concur. 


BOYER et al.. Respondents, v. EAST et al., 
Appellants. (Supreme Court. Appellate Division, 
Fourth Department. February 7, 1896.) Ac- 
tion by James E. Boyer and others against Hen- 
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ry East and others No opinion. Order af- 
firmed, with $10 costs and disbursements. 
WARD, J., nct sitting. 


BRIDGE. Respondent, v. NATIONAL LIFE 
ASS’N, Appellant. (Supreme Court, Appellate 
Division. Third Department. February 5, 1896.) 
Action br Helen S. Bridge against the National 
Life Association. No opinion. Judgment af- 
firmed, with costs. See 33 N. Y. Supp. 353. 


BRINK. Responoent, v. RELIANCE INS. 
CO. OF PHILADELPHIA, Appellant. (Su- 
preme Court. Appellate Division. Second De- 
partment. February 18, 1896.) Action by Car- 
rie Archer Brink against the Reliance Insurance 
Company of Philudelphia, impleaded, ete. 
opinion. Order affirined, with $10 costs and dis- 
bursements. All] concur. 





BRUNER, Appellant, v. AMSTERDAM ST. 
RY. CO., Respondent. (Supreme Court, Appel- 
late Divisicn. Third Department. February 3, 
1896.) Action by Emanuel Bruner against the 
Amsterdam Street-Railway Company. No opin- 
ion. Judginenv affirmed, with costs. 


BUELL v. HOLLINS. (City Court of New 
York. General Term. February 7, 1896.)  Ac- 
tion by Henry T. Buell against Frank C. Hol- 
lins. Perkins & Jackson, for appellant. Niles 
& Johnson, for respondent. 

McCARTHY, J. Order affirmed, with costs. 
All concur. 





BUFFALO SAV. BANK, Respondent. vy. 
MASON; Appellant. (Supreme Court, Appellate 
Division, Feurth Department. February 7, 
1806.) Action by the Buffalo Savings Bank 
against Newton C. Mason. impleaded. ete. No 
opinion, Judgment affirmed, with costs. 





BURGIN v. FLEMING. (Supreme Court, 
Appellate. Division, First Department. Fehru- 
ary 14,1806.) Action by Arthur Burgin against 
Howard Fleming. No opinion. Motion granted, 
with $10 costs. 





— a 


CAMPBELL et al. v. NEW YORK LIFE 
INS. CO. (Supreme Court, Appellate Division, 
First Department February 7, 1896.) Action 
by Joseph Campbell and others against the New 
York Life Insurance Company. No opinion. 
Motion denied. 





In re CAPPEL. (Supreme Court, Appellate 
Division, Second Department. © February 18, 
1896.) Application by Frederick Cappel for a 
writ of habeas corpus. No opinion. rider nf- 
firmed on authority of In re Hall, 85 Hun, 620, 
32 N. Y. Supp. S&S, All concur. 


CARTER-RICE CO., Respondent. v. HOW- 
ARD. Appellant. (City Court of New York, 
General ‘Term. February 7, 1896.) Action by 
the Carter-Rice Company against John Howard 
on a promissory note. D. A. Spellissey, for ap- 
pellant. HH. A. Sperry, for respondent. 

VAN WYCK, C. J. The plaintiff is the payee 
of the note sued upon, and defendant indorsed 
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it for the maker before its delivery to plaixit Fev 
The common pleas bas held in this cuse tha Js 
statements made to and by the defendant we 9. v1 
he indorsed the note were sutticient to overmm Ft» 
the legal presumption, from the irregular inbre §& 1% 
ment itself, that the irregular indorser was wt Uf tl 
linble as second indorser. The proof of & 
statements to and by the defendant at the ude¢ FE) 
the indorsement were substantially the same Put 
both trials. The disputed questions of fact ta Foc 
submitted to the jury without objection or ese [eor 
tion by defendant to the judge's charge, Th G21: 
judgment and order are affirmed, with oss gt ‘a 
All concur. ‘tte 
Aen | 
my 
CATLIN, Respondent, v. RUNDLE, ar! P 
lant. (Supreme Court. Appellate Division, Thr: en 
Department. Jannary 27, 1896.) Action — 
P. Howard Catlin against Josephine Ruxt* J sir 
No opinion. Motion for an order remitting) $0 
the trial court the record herein for correcta J. ..¥, 
and amendment denied, without costs. Wy 
CITALLENGE CORN PLANTER (0.2 [oj 
spondent, y. DIEL, Appejlant. (Supreme Cear. “ 
Appellate Division, Fourth Department. Fe Nav 
ruary 7, 1896.) Action by the Challenge Com fre. 
Planter Company :.gainst Frank Diel. Noop J. o 
ion. Motion denied. See 36 N. Y¥. Supp. ot fo.) 
“ae Hh 
CHAPMAN, Respondent, v. MOSES et a. f=: 
Appellants. (Supreme Court, Appellate Divisio, 9 bin) 


Fourth Department. February 7, 186) Ac 
tion by Lewis W. Chapman against Alta Mose. 
impleaded with Frank T. Moses. No opiniot 


Judgment of the county court affirmed, wil 
costs, 





CHESIRE WHITE QUARZ SAND (0. 
Respondent, vy. DEMUTH, Appellant. &- 
preme Court, Appellate Division, Second Depart 
ment. February 4, 1896.) Action by th 
Chesire White Quarz Sand Company agsiss 
Adolph Demuth. No opinion. Order affirmed. 
with $10 costs and disbursements. All concur. 
except CULLEN, J., rot sitting. 


CLEVELAND, Appellant,'y. STATEN IS 
LAND SAV. BANK, Respondent. (Supra 
Court, Appellate Division, Second Department. 
February 18, 1896.) Action by Henry £. Cleve 
land Against the Staten Island Savings Bank. 
No opinion. Judgment affirmed, with costs. 
concur, except CULLEN, J., not sitting. 

In re CONNER. (Supreme Court, Appellate 
Division, Tirst Department. February 21, 18v0! 
No opinion. Motion denied. 


— . 

CONSELYEA, Appellant, v. AMERICA 
LEGION OF HONOR, Respondent. (Supreme 
Court, Appellate Division, Second Departuett 
February 4, 1896.) Action by Charlotte A. Cor 
selyea against the American Legion of Honet. 
No opinion. Two wembers of this court 
disqualitied to sit in this case, it is transfe 
to the First department. 


COOL, Appellant, v. THRHUNE, Resuat 
ent. (Supreme Court, Appellate Division, 















MEMORANDUM DECISIONS. 


Department. February 3, 1896.) Action by 
Charles W. Cool against Francis D. Terhune. 
No opinion. Motion for a reargument, or for 
leave to go to the -ourt of appeals, denied, with 
$10 costs and disbursements. See 36 N ; 
Supp. 1124. 


CROGAN._ Respondent. v. UNITED 
STATES INDUSTRIAL INS. CO., Appellant. 
(Supreme Court, Appellate Division, Third De- 
partment. January 27, 1896.) Action by Mar- 
caret Crogan against the United States Indus- 
trial Insurance Cumpany. No opinion. Motion 
for a resettlement of an order granting leave 
to go to the court of appeals made by the gen- 
cral term of the Third department on the 28th 
div of December, 1895. Motion granted, and 
order settled. See 36 N. Y. Supp. 687. 


DAVIS, Respondent, v. HILTON BRIDGE 
CONST. CO., Appellant. (Supreme Court, Ap- 
peHate Division, Fourth Department. February 
7. 1896.) Action oy Oscar B. Davis against 
Hilton Bridge Construction Company. No opin- 
ion. Judgment and order affirmed, with costs. 


——— 

DIETZEL. Appellant, ve. WEBER et al., 
Respondents. (Supreme Court, Appellate Divi- 
sion, Second Department. February 4, 1896.) 
Action by Robert Dietzel, as administrator. ete., 
arainst Herman Weber and others. No opinion. 
Judgement aflirmed, with costs. <All concur, ex- 
cept BARTLETT, J., not sitting. 


DONAHUE. Responcent. v. NEW YORK 
CENT. & H.R. R. CO., Appellant. (Supreme 
Court. Appellate Division, Fourth Department. 
lebruary 7, 1896.) Action by Mary A. Dona- 
hue. as administratrix. ete., against the New 
York Central & Hudson River Railroad Com- 
pany. No opinion. Motion denied. See 36 N. 
Y. Supp. 441. 


DOUGHTY, Appellant. v.§ BOYNTON. Re- 
spondent. (Supreme Court, Appellate Division, 
Third Department. January 27, 1896.) Action 
by Anna P. Doughty against Adelbert W. Boyn- 
ton. No opinion. Judgment of the county court 
und of the justice affirmed, with costs. 

ELLIOT et al.. Respondents. v. NIAGARA 
CYCLE FITTINGS CoO., Appellant. (Supreme 
Court. Appellate Division, Fourth Department. 
lebruary 7, 1896) Action by Noah W. Elliot 
und others against the Niagara Cycle Fittings 
Company. No opinion. Order modified by 
striking out that pertion which directs that the 
cause be put upon the trial term calendar of the 
kupreme court, and, as moditied, athrmed, with- 
cut costs to either party. 


ESPENSCHEID, Appellant, v. ESPEN- 
SCTIEID et al.. Respondents. (Supreme Court, 














Appellate Division, Fourth Department. Feb- 
ruary 7, 1896.) Action by Nicholas Espen- 


scheid, as administrator, ete.. against Frederick 
Kspenscheid and others. No opinion. — Judz- 
ment affirmed, with costs. ADAMS, J., not 
sitting. 





FALL BROOK CO.. Appellant, v. HEW- 
SON, Respondent. (Supreme Court, Appellate 
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Division, Fourth Department. February 7, 
1896.) Action by the Fall Brook Company 
against Robert C. Hewson. No opinion. Motion 
denied. See 36 N. Y. Supp. 1124. 

FARMERS’ NAT. BANK OF ANNAPO- 
LIS v. UNDERWOOD. (Supreme Court, Ap- 
sais Division, First Department. February 
1. 1896.) Action by the Farmers’ Nativunal 
Bank of Annapolis against William A. Under- 
wood. No opinion. Motion denied. See 35 N. 
Y. Supp. 693. 


FITZGERALD v 





. MAYOR, ETC., OF 
CITY OF NEW YORK. (Supreme Court, Ap- 
piety Division, First Department. February 

4,1896.) Action by Edward Fitzgerald against 
the mayor, alderrien, and commonalty of the 
city of New York. No opinion. Motion grant- 
ed, with $10 costs. 


FITZGIBBONS v. NATIONAL STEAM- 
SHIP CO. (Supreme Court, Appellate Division, 
First Department. February 14, 1896.) Ac- 


tion by ae Fitzgibbons, administratrix, 
against the National Steamship Company. No 
opinion. Motion denied. 


GERMAN-AMERICAN BANK, Appellant, 
v. SLADE et al., Respondents. (Supreme Court, 
Appellate Division, Fourth Department. Feb- 
ruary 7, 1896.) Action by the German-Ameri- 
can Bank against Emma Slade and William H. 
Slade. No opinion. Motion denied, without 
costs. See 36 N. Y. Supp. 983. 


GRAHAM, Respondent, v. 

liant. (Supreme Court, Ap lute Division, 
‘irst Department. February 21, 1896.) Action 
by Therese Grabam against John Graham. J. 
A. Deering, for appellant. G. Bliss, for respond- 
ent. No opinion. Judginent modified by reducing 
amount of alimony to $2,750, and, as modified, 
afhrmed, without costs. 


GUILFOYLE v. PIERCB. (Supreme Court, 
Appellate Division, First Department. Febru- 
ary 21, 1896.) Action by James IF. Guilfoyle 
against Catherine IE. Pierce. No opinion. Mo- 
tion denied upon payment of $10 costs. 


HALSTEAD. Appellant, v. HALSTEAD, 
Respondent. (Supreme Court, Appellate Divi- 
sion, I‘irst Department. February 14, 1896.) 
Action by Charles L. Halstead aguinst Sarah B. 
Halstead. G. W. Carr, for appellant. E. B. 
Merrill, for respondent. No opinion. Order af- 
firmed, with $10 costs and disbursements. See 
32 N. Y. Supp. 1080. 


HARE. Respond: nt, v.§ MANHATTAN RY. 
CO., Appellant. (Supreme Court, Appellate Di- 
vision, I’irst Departinent. February 14, 1896.) 
Action by Bridget Hare against the Manhattan 
Railway Company. IL. McWilliams, for appel- 
lant. Io. M. Felt, for respondent. No opinion. 
Judgment modified by reducing fee damage to 
$3.000, and rental damage to $200 a year, and, 
as so modified, aflirmed, without costs. 


HAYES vy. MESTANIZ. (Supreme Court, 
Appellate Division, First Department. Febru- 


GRAHAM, Ap- 
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ary 14, 1896.) 
Liubomir It. Mestaniz. 
nied, with $10 ccsts. 


HAYS, Respondent, v. BROWN, Appellant. 
(Supreme Court, Appellate Division, First De- 
purtment. February 14. 1896.) Action by 
Thomas Hays against Mury Brown. H. W. 
Rudd, for appellant. M. J. Southard, for re- 
spondent. No opinion. Order aftirmed, with $10 
costs and disbursements. 


HENDERSON. Respondent, vy. HADDEN et 
al., Appellants. (Supreme Court, Appellate Di- 
Vision, Second Department. February 4, 1896.) 
Action by Phoebe A. Hlenderson against Caro- 
line I. Hadden and others. No opinion. Judg- 
ment affirmed, with costs. All concur, except 
BARTLETT, J., not sitting. 

HENNIG, Respondent, v. YVELIN, Appel- 
lant. (Supreme Court, Appellate Division, Sec- 
ond Department. February 11, 1896.) Action 
by Hanna Ilennig against Cordelia E. Yvelin. 
No opinion. Judgment and order reversed, and 
new trial ordered, with costs to abide the event, 
unless plaintiff sdpulates within 20 days to re- 
duce the verdict to $412.67. If such stipulation 
is tiled, the judgment and order is affirmed, with- 
out costs. All concur, except CULLEN, J., not 
sitting. . 


Action by George Hayes against 
No opinion. Motion de- 











HOPKINS vy. CLARK. (Supreme Court, Ap- 
pellate Division, First Department. February 
14. 1896.) Action by Henry C. Hopkins against 
James FF, A. Clark. No opinion. Motion grant- 
ed. See 36 N. Y. Supp. 456. 


——e 


HOROWITZ, Respondent, v. HAMBURG- 





AMERICAN PACKET CO., Appellant. (City 
Court of New York. General Term. January 


28, 1896.) Action by Isabella Horowitz against 
Hamburg-American Packet Company. Julius 
J. Frank, for appellant. Mashbir & Cukor, for 
respondent. 

BOTY, J. On the 2th day of August, 1892, 
the plaintiff was a passenger on the steamship 
Augusta Victoria, owned and operated by the 
defendant, then en route from Hamburg, Ger- 
many, to the city of New York. The defendant’s 
seamen, while the ship was coming up the bay, 
carried the passengers’ baggage from the state- 
rooms of the first cabin to the deck, and piled 
the same up against the deckhouse, in order to 
hasten the unloading thereof as soon as the 
ship reached the deck. The plaintiff, a passen- 
ger, Was up on the deck, and a piece of this bag- 
gage fell from the pile, and it is for damages 
sustained by reason of the injuries received by 
the falling of this baggage upon her that this ac- 
tion was breught. The issue was whether this 
particular lot of bavgage was so piled up as to 
justify the jury so finding that the falling of a 
package thereof was due to the negligent manner 
of so storing the same The proof is such that 
the jury couid fairly conchnde that the = acci- 
dent was caused by the defendant's negligence 
and absence of contributory negligence on the 
purt of the plaintiff. The defendant's counsel 
made thirty-seven sequests to charge the jury, 
and, although ene or two which were refused 
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might have beex charged without error sguts 
the plaintiff, yet the charge was so full aod om 
plete, covering all questiuns of law directly 
volved in this trial, that it was not errr to 
fuse to charge these. Judgment and onler 
pealed from affirmed, with costs. All concur. 

HUBER, Respondent, v. SEEMAN ¢t 4. 
Appellants. (Supreme Court, Appellate Divis 
Third Department. February 5, IN#.) 4¢ 
tion by Ann Huber against Joseph Serman a» 
others. No opinioc. Judgment and order aim 
ed, with costs. 


HUMMEL v. STERN et al. (Stp>r 
Court, Appellate Division, First Departres 
February 7, 1896.) Action by James H. Hem 
mel against Isaac S.ern and others. No ep. 
Motion for reargument denied, with $1) «ss 
and disbursements. See 36 N. Y. Supp. #3. 

br — 

INNES, Respondent, v. MANHATTAN RY. 
CO. et al.. Appellants. (Supreme Court. Ane: 
late Division, First Department. Februart 21. 
1896.) Action by William T. Innes against 
Manhattan Railway Company and others. 6. 
T. Aldrich, for appelants. Hy. A. Forster, ff 
respondent. No opinion. Judgment modined ot 
redusing fee damage to $3.500, the rental ‘ar 
age to the old building to $150 per sear fra 
February 21, 188. to March 31, 188), ar{ the 
rental damage to the new building to $20 vr 
year from October 15, 1889, to April 24. IN 
AS 80 modified, judgment affirmed, withott 
costs to either party. 


JAY ct al. v. WILSON. (Supreme Court. Ap 
pellate Division, First Department. February «. 
1896.) Action by Willinm Jayand other amas 
William G. Wilson | No opinion. Motien Ie 
reargument denied; leave to go to the urt a 
appeals granted. Sce 36 N. Y. Supp. 18%. 


—_—_—_ 


KAHIN v. HOES et al. (Supreme Cour. Sp 
pellate: Division, First Department. Febmar 
14, he Action by Aaron Kahn against Wi: 
liam M. Hoes and others. No opinion. Mors 
granted, with $10 costs. See 35 N. Y. sux 


ote 





KERNOCHAN v. UMBRELLA CQ. (St 
preme Court, Appellate Division. First |\yar- 
ment. February 14. 1896.) Procveeling ' 
James P. Kernochan against the Umbmila Com 
pany. No opinion. Motion granted, with $l 
costs. 





KING v. WAITE. (Supreme Court. Ame: 
late Division, First Department. Febrnars 1 
1896.) Action by George T. King asas® 
Charles Waite. No opinion. Motion grsts. 
with $10 costs. 





KINNEY et al., Appellants, v. BYRNS, fe 
spondent. (Supreme Court, Appellate Divisies, 
Fourth Department. February 7. ING Ae 
tion by Eaton Kinney and Worthy ¥. hin! 
against Wallace W. Byrns. No op win. ive 
ment affirmed. with costs. WARD, J. 2 
voting. 


| 
| 
| 


' 
1 


MEMORANDUM DECISIONS. 


LAWLOR v. FRENCH. (Supreme Court, 
Appellate Division, First Departmnent. Febru- 
ary 14, 1896.) Action by Kate Lawlor, as ad- 
niinistratrix, etc., against Thomas H. French. 
No opinion. Motion denied, with $10 costs. See 
30 N. ¥. Supp. 1077. 

—=— 

LAWTON. Respondent, v. NEW YORK 
CENT. & H. R R. CO., Appellant. (Supreme 
Court, Appellate Division, Fourth Department. 
February 7. 1896.) Action by Henry W. Law- 
ton, as administrator, etc., of Jacon D. Lawton, 
deceased, against the New York Central & Hud- 
son River Railroad Company. No opinion. 
Judgment and order affirmed, with costs. 


LEIBINGER « OFHM BREWING CO.. 
Respondent, v. ERNST, Apoellant. (Supreme 
Court, Appellate Division, cond Department. 
February 4, 1896.) Action by the Leibinger & 
Oehm Brewing Company against Frederick H. 
Ernst. No opinion. Motion for reargument de- 
nied, with $10 costs. See 3d N. Y. Supp. 47. 


LENT v. MAYOR, ETC., OF CITY OF 
NEW YORK. (Supreme Court, Appellate Divi- 
sion, First Department. February 14, 1896.) 
Action by Mary Lent against the mavor, alder- 
men, and commonalty of the city of New York. 
No opinion. Motion granted, with $10 costs. 


LEVY v. BERNHARD. (Supreme Conrt, 
Appellate Division, First Department. Febru- 
ary 14, 1896.) Action by Isaae Levy against 
Adolph Bernhard. No opinion. Motion denied. 
with $10 costs. 











McCALL, Respondent. v. JACQUELIN, Ap- 

pelant. (City Court of New York, General 
Term. January 28, 1896.) Action by Thomas 
KF. McCall, against Emma L. Jacquelin. Red- 
field & Redfield, for appellant. Michael H. Cur- 
ren, for respondent. 
_CONLAN, J. The order for substituted serv- 
Ice was properly made. and the requirements of 
the Code observed. Motion to vacate was prop- 
erly denied. Order appealed from attrmed, with 
costs. AJl concur. 





McGILL, Appellant. v. UNION ELECTRIC 
RY. CO. OF SARATOGA SPRINGS, Re- 
spondent. (Supreme Court, Appellate Division, 
Third Department. February 5, 1896.) Ac- 
tion by John McGill against the Union Elec- 
tric Railway Company of Saratogo Springs. 
No opinion. Judgment and order athrmed, with 
costs. 


MacKINSTRY. Respondent, v. SMITH. Ap- 
pellant. (City Court of New York, General 
Term. January 28, 1896.) Action by Everett 


MacKinstry against Emma Condit Smith. Al- 
exander Thain, for appellant. Leonidas Den- 


nis, for respondent. 
i CURIAM. Judgment affirmed, with 
casts, 


McNISH, Respondent. v. VILLAGE OF 
PEEKSKILL, Appellant. (Supreme Court, Ap- 
Pellate Division. Second Department. February 
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18, 1896.) Action by Adela McNish against the 
village of Peekskill. No opinion. Motion for 
reargument denied, without costs. See 36 N. Y. 
Supp. 1022. 


McQUILLAN, Respondent, vy. ROGERS, Ap- 
ellant. (Supreme Court, Appellate Division, 
Iirst Department. February 14. 1896.) Action 
by Mary A. McQuillan against Robert Rogers. 
P. S. Carter, for appellant. A. I. Ekus, for re- 
spondent. No opinion. Order aflirmed, with 
$10 costs and disbursements. 


MITCHELL, Respondent, v. McGEAN et al., 
Appellants. (Supreme Court, Appellate Division, 
Fourth Department. February 7, 1896.) Ac- 
tion by Ellen J. Mitchell against John McGean 
and others. No opinion. Order affirmed, with 
410 costs and disbursements. WARD, J., not 
sitting. 








MULLIN et al.. Respondents, v. CHAR- 
LOTTE SHOE CoO., Appellant. (Supreme 
Court, Appellate Division. Fourth Department. 
Iebruary 7, 1896.) Action by William F. Mul- 
lin and another against Charlotte Shoe Com- 
pany. No opinion. Order affirmed, with $10 
costs and disbursements. 





In re NELSON, Justice of the Peace. (Su- 
preme Court, Appellate Division, Third Depart- 
ment. January 27, 1896.) No opinion. Appli- 
cation for the removal of Holmes K. Nelson, a 
justice of the peace, for reasons stated in the 
petition filed. Motion granted; order therefor 
to + settled by Justice HERRICK, and en- 
tered. 





NEWMAN, Appellant, v.§ LEVY, Appellant 
(LANZIR, Respondent). (Supreme Court, Ap- 
pellate Division, Second Department. Febru- 
ary +. 1896.) Action by Joseph Newman against 
Ephraim B. Levy and John Lanzer. No opin- 
ion. Order affirmed, with $10 costs and dis- 
bursements. <AJl concur, except BARTLETT 
J.. not sitting. See 32 N. Y¥. Supp. 557, and 
34.N, Y. Supp. 1144. 





In re ODELL’S ESTATE. (Supreme Court, 
Appellate Division. Second Department. Febru- 
ary 18, 1896.) Final accounting of the testa- 
mentary trustees uf the estate of William Odell, 
deceased, of the trust funds in their hands be 
longing to the infant. Edith Odell. No opinion. 
Appeal dismissed, without costs. All concur. 


Se oe eee 


— SS ee 


In re ONEIDA STREET (SYRACUSE, B. 
& N. Y. R. CO., Appellant). (Supreme Court, 
Appellate Division, I°ourth Department. I eb- 
ruary 7, 1896.) Proceeding for the opening of 
Oneida street in the city of Syracuse. IT'rom an 
order refusing an adjournment the Syracuse, 
Binghamton & New York Railroad Company ap- 
penls. No opimon. Order reversed as to appel- 
lant, withovt costs to either party. Held, that 
the county court erred in refusing an adjourn- 
ment to enabl- the appellant to be heard and 
present its grounds of objection to the proceed- 
ings. 
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PARRISH, Appellant, v. FOX, Respondent. 
(Supreme Court. Appellate Division, First_De- 
partment, February 7, 1896.) Action_by Ben- 
jamin F. Parrish against Richard IX. Fox. ; 
A. Purrington, for appellant. David May, for 
respondent. No opinion. Order affirmed, with 
$10 costs and disbursements, on opinion in Da- 
vis vy. Fox (Sup.) 37 N. Y. Supp. 163. 


PEOPLRE, Appellant. v. GERBER, Respond- 
ent. (Supreme Court. Appellate Division, 
Fourth Department. February 7, 1896.) _ Ac- 
tion by the people of the state of New York 
against Albin Gerber. No opinion. Motion for 
reargument denied. Motion for leave to appeal 
to the court of apveals denied. See 36 N. Y. 
Supp. 720. 

PEOPLE ex rel. DUNIGAN v. WEBSTER. 
(Supreme Court, Appellate Division, Third De- 
partment. January 27, 1896.) Application by 
Annie Dunigan for a writ of habeas corpus to 
Charles A. Webster, superintendent of the Mon- 


roe County Penitentiary. No_opinion. Order 
affirmed. See 36 N. Y. Supp. 740. 


PEOPLE ex re. GORING v. TRUSTEES 
OF WAPPINGER’S FALLS. (Supreme 
Court, General Term. Second Department. De- 
cember 27, 1895.) Application by the people on 
the relation of Edward M. Goring for a writ of 
mandamus to compel the president and trustees 
of the village of Wappinger’s Falls to recognize 
relator as police justice. A motion for an assess- 
ment of damages against defendant was denied 
(35 N. Y. Supp. 213), and relator appeals. 

DYKMAN., J. This is an appeal from an or- 
der denying the anplication of the relator for an 
assessment of damages in the mandamus pro- 
ceeding instituted by him against the defendant. 
The apneal is destitute of merit, and the order 
should be affirmed on the opinion delivered by 
the judge who made the order, with $10 costs and 
disbursements. AJ] concur. 

PEOPLE ex rel. MACAULELY, Appellant, v. 
McCLAVE et al., Commissioners, Respondents. 
(Supreme Court, Appellate Division, First De- 
partment. February 21. 1896.) Proceeding by 
the people on the relation of James A. Mac 
auley against John McClave and others, as com- 
missioners, ete. L. R. Beckley, for appellant. 
T. Connoly, for respondents. No opinion. Pro- 
cecdings affirmed, and writ dismissed, with $50 
costs and disbursements. 


———- 


PEOPLE ex rel. MEEKER, Appellant, v. 
WRIGHT. Respondent. (Supreme Court, Ap- 
pellate Division, Fourth Department. Febru- 
ary 7. 1896.) Proceeding on the relation of 
Nate Mecker against Charles R. Wright. chief 
of police of Syracuse. No opinion. Order af- 
firmed. 


PFEIFFER v. RHEINFRANK. 
Court, Appellate Division, 
February 14, 1896.) 








(Supreme 
First Department. 
Action by Jacob Pfeiffer 





against John Rheinfrank. No opinion. Motion 
denied. 
PITTHATER, Respondent, v. McDON- 


NELL, Appellant. (Supreme Court, Appellate 
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Division, First Department. February 14 
1896.) Action by Charles C. Pitthauer agars 
John J. McDonnell. D. McClure, for appellant 
G. P. Gordel, for respondent. No opinion. Or 
der affirmed, with $10 costs and disbursements 





POHALSHI, Appellant, v. ERTHEILER « 
al., Respondents. (City Court of New York 
General Term. January 28, 1896.) Action br 
Flora Pohalshi cuinae Tames Ertheiler and a> 
other. S. L. Samuels. for appellant. Otto ix 
ving Wise, for respondents. 

McCARTHY, J. We have examined t3s 
ease very carefully. There seems to have tet 
some misunderstanding as to whether or not t& 
plaintiff waives the introduction in evidence cf 
the affidavit and warrant of attachment n+: 
which the levy was made and under which th 
defendants justified. In order that justice mart 
done, and that an application may be made to t» 
next general term to correct the same. we thitk 
it fair and proper to direct a reargument. wl:t 
the whole case can be presented and arguel 
So ordered 


—_————_—_—_ 


POLHEMUS, Appellant, v. ALDRICH et a. 
Respondents. (Supreme Court. Appellate Divi- 
sion, First Department. February 21. INv6) AS 
tion by Aaron T. Polhemus against Spencer A- 
drich and another. J. L. Barger, for the metor 
Roger Foster, opposed. 


_ PER CURIAM. The appellant is persistezt 
in default. If he is to be relieved this time. & 
should be on the following terms: First. Tk: 
within ten days he give a bond to the defendaus3 
in the penalty of $500, with two sureties. suc: 
sureties to justify on two days’ notice if excerpt 
to, conditioned to pay the costs awanled tw ¢2 
of the defendants in the court below, and te 
costs which may be awarded upon this appeal & 
each of the defendants in case the jude 
should be affirmed or the appeal be dismiss 
And, second, that he procure, within fifteen ders 
from the justice who tried the case, a proper c:- 
tifiente and direction to the clerk to file the -t 
grossed or printea case; such certificate an} t+ 
rection to be procured upon five days’ netice t 
the respondent of the time and place wher «f 
will be applied for. and such notice to be acwt 
panied with a copy of the engrossed or pristal 
case which it is intended to present to the just 
for signature. In case these terms are not st-st- 
ly complied with, the motion to dismiss tbe ap 
peal will be granted, with $10 costs. 





PORTER, Respondent, v. MURPHY. Ar~w- 
lant. (Supreme Court, Appellate  Divisiin 
Fourth Department. February 7, 18%.) A- 
tion by Peter A. Porter, as receiver of the Cat 
aract Bank, against James F. Murphy, imnyi+22 
ed, ete. No opition. Judgment and order = 
versed, and a new trial ordered. with costs—xe 
hill—to abide the event. Held. that the -r~ 
dence presented a question of fact for the jer. 
GREEN, J., not sitting. 





In re POST. (Supreme Court, Appellate D- 
vision, First Department. February 21, 1N8. 
No opinion. Mction denied, upon payment = 
$10 costs. 


—— 
. 


MEMORANDUM DECISIONS. 


PURDY., Appellant, v. TAILER, Respondent. 
(City Court of New York, General Term. Jan- 
uary 28, 1896.) Action by William J. Purdy 
against Edward N. Tailer. Thomas O’CalJla- 
ghan, Jr., for appellant. G. BH. Gartland, for re- 
spondent. 

McCARTHY. J. In regard to the formal 

roof on the admission of the photographs of- 
ered in evidence, we think no harm was done, 


'. since the plaintiff afterwards practically admitted 


that these photographs were correct, and repre- 
sented only one portion of the building. his 
was a8 claimed by the defendant, and, if there 
was any defect at the time they were offered and 


’- admitted in evidence, that was cured by the ad- 


~ No objection was taken. 


mission. The case was fairly and fully present- 
ed by both sides on the facts, and the charge of 
the trial justice was clear and concise, to which 
We find no substantial 
errors, and therefore judgment must be aflirmed, 
With costs. 





QUILL, Respondent, v. EMPIRE STATE 
TELEPHONE & TELEGRAPH CO., Ap- 
pellant. (Supreme Court, General Term, Fifth 
Department. December 28, 1895.) Action by 


. Jeremiah Quill against the Empire State Tele- 


hone & Telegraph Company. No _ opinion. 
udgment and order affirmed on opinion of AD- 
AMS, J., at circuit. 34 N. Y. Supp. 470. 

REBMAN, Respondent, vr. STANDARD OIL 
CO. OF NEW YORK, Appellant. (Supreme 
Court, Appellate Division, Fourth Department. 
February 7, 1896.) Action by Frank E. Reb- 
man against the Standard Oil Company of New 
York. No opinion. Judgment and order affirm- 
ed, with costs. 





ROWLEY, Appellant, v. PARKER, Re- 
spondent. (Supreme Court, Appellate Division, 

ourth Department. February 7, 1896.) <Ac- 
tion by Lucretia Rowley, as executrix of the 
last will and testament of Levi Rowley, deceased, 
against Peter A. Parker. No opinion. Judg- 
ment and order affirmed, with costs. 


— 
—_———_—_— 


SANDIFORD., Respondent, v. FROST. Ap- 
plan (two cases). (Supreme Court, Appellate 

ivision, Second Department. February 18. 
1896.) Actions ene Sandiford against 
Carman Frost. 0 opinion. Orders reversed, 
with $10 costs and disbursements to the re- 
spondent, and the appellant granted leave to serve 
his case and exceptions within 20 days on pay- 
ment of $10 costs to the respondent. AI con- 
cur, except BARTLETT, J., not sitting. 


SCOTT, Appellant. v. GRITMAN, Respond- 
ent. (Supreme Court. Appellate — Pivision, 
Fourth Department. February 7, 1896.) Ac- 
tion by George Scott against William Gritman. 
impleaded, ete. No opinion. Order aftirmed, 
With costs. 





SHERMAN et al. v. GREEN. (Supreme 
Court, Appellate Division, Third Department. 
January ve 1896.) Action by Grace T. Sher- 
man and Anna TT. Blanchard against Joseph 
Green. No opinion. Motion to vacate an order 
herein, made by the general term of the supreme 
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court of the Third judicial department, and en- 
tered on the 13th day of September, 1895, and to 
vacate the judgment and taxation of costs enter- 
ed and made thereon, and for a resettlement of 
the order of said general term, granted; such or- 
tote be resettled before Mr. Justice HER- 


SIMM v. CAPPEL. (Supreme Court, Appel- 
late Division, First Department. February 14, 
1896.) Action by Solomon Simm against Fred- 
erick Cappel. No opinion. Motion granted, 
with $10 costs. 


SIMON vy. VAN CLIEF. 
New York, General Term. February 7, 1896.) 
Action by Solomon Simon against Jacob Van 
Clief. Johnson & Johnson, for appellant. 4. 
M. Headley, for respondent. 

PER CURIAM. The order appealed from, 
denying the motior to punish the judgment debt- 
or for contempt, is hereby affirmed, with costs. 


SKELLY v. METROPOLITAN EI.. R. CO. 
(Supreme Court, Appellate Division, First De- 
partment. February 14, 1896.) Action by Pat- 
rick Skelly against the Metropolitan Elevated 
Railroad Company. No opinion. Motion de- 
nied, with $10 costs. See 37 N. Y. Supp. 7. 


SMYTH v. MAYOR, ETC., OF CITY OF 
NEW YORK. (Supreme Court, Appellate Di- 
vision, First Department February 14, 1896.) 
Action by Robert S. Smyth against the mayor, 
aldermen, and commonalty of the city of New 
York. Noopinion. Motion denied. 


STACEY, Respondent, v. THORN et al., Ap- 
ellants. (Supreme Court, Appellate Division, 
‘ourth Department. February 7, 1896.) Ac- 
tion by Harriett C. Stacey aeeinet (zeorge L. 
Thorn and Byron P. Angell. No opinion. Or- 
der affirmed, with $10 costs and disbursements. 


STARR v. HAGEMEYER et al. In re 
HUTCHINSON, Appellant. (City Court of 
New York, General Term. February 7, 1896.) 
Petition of Horace F. Hutchinson, as assignee, to 
be made a party defendant in an action pending 
in this court between Walther I. Starr and 
George Hagemeyer, Casper Hagemcyer, implead- 
ed with William H. Chew, and Horace F. 
Hutchinson. W. C. Beecher, for appellant. 
Fulton McMahon, for respondent. 


McCARTHY, J. Orders in actions Nos. 1 
and 2 are aflirmed, with costs. 


STODDARD. Respondent, v. BRAZELL, 
Appelant. (Supreme Court, Appellate Division, 
Fourth Department. February 7, 1896.) Ac- 
tion by Priscilla Stoddard against Jane D. Bra- 
le o opinion Motion for reargument grant- 
ed. 








(City Court of 














SUDMEIER, Respondent, vy. MAHI- 
STADT, Appellant. (City Court of New York, 
General Term. January 28, 1896.) Action by 
Henry Sudmeier against Henry Mahlstadt. 
John Fennell, for appellant. Edward F. Has- 
sey, for respondent. 


McCARTHY, J. Order affirmed, with costa 
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TEPEDINO, Respondent, v. MUGNO et al., 
Appellants. (Supreme Court, Appellate Divi- 
sion, Second Department. February 11, 1896.) 
Action by Francisco Tepedino against Antonio 
Mugno and others to set aside a deed as in fraud 
of creditors. Robert H. Racey, for appellants. 
Moffet & Kramer, for respondent. 


PRATT, J. It is admitted that plaintiff is a 
udgment and execution creditor of defendant 
fugno. ‘The conveyance which is assailed was 
nade shortly before the judgment was entered. 
The plaintiff called as witness the judgment 
debtor, the grantee, and an alleged creditor of 
the judgment debtor, to whom it is claimed that 
the judgment debtor paid $1,250 of the purchase 
price of the house. ‘The judge at special term 
evidently considered their testimony as proving, 
not an honest sale of the house, but an attempt 
to defraud the plaintiff. In this, we think, he 
was right. We do not find reason to believe that 
the $1,250 debt existed, nor that anything was 
paid for the conveyance. It is quite noticeable 
that the attorney who prepared the conveyance is 
not called by the defense. He would be very 
apt to know the facts. Called by plaintiff, his 
evidence might be objected to; but, 1f the trans- 
action was honest, why did not defendants call 
him? Judgment affirmed, with costs. 





THAYER et al., Respondents, v. DAVIES, 
Appellant. (Supreme Court. Appellate Division, 
I“ourth Department. February 7, 1896.)  Ac- 
tion by Thomas W. Thaver, Edward B. Wells, 
Eugene B. Goodrich, and Clement C. Goodrich 
against David W. Davies. No opinion. Order 
reversed, with $10 costs and disbursements, and 
Inotien granted, with $10 costs to abide the 
event. 


THORN, Appellant. v. WHITBECK, Re- 
spondent. (Supreme Court, Appellate Division, 
Third Department. February 3, 1896.) Action 
by Minnie Thcrn against Adaline Whitbeck. No 
opinicn. Judgment affirmed, with costs. See 
32 N. Y. Supp. 1088. 


THORPE, Aprellant, v. TOWER et al., Re- 
spondents. (Supreme Court. Appellate Division, 
Second Department. February 4, 1896.)  Ac- 
tion by George A. Thorpe against Joseph T. 
Tower and others. No opinion. Order affirmed, 
with $10 costs and disbursements. All concur, 
except BARTLETT. J.. not sitting. 


THRALL, Respondent. v. THRALL. Appel- 
lant. (Supreme Court. Appellate Division, Sec- 
ond Department. February 11. 1896.) Action 
by Mary E. Thrall against Edwin A. Thrall. 
No opinion. Order affirmed, with $10 costs and 
disbursements. All coneur. 


S— 
Inre TODD. (Supreme Court. Appellate Di- 
Vision, First Department. February 7, 1896.) 
No opinion. Order affirmed, with costs. 


TURROSHKE, Respondent, vy. FREDER- 
ICH et al.. Appellants. (Supreme Court. Ap- 
pellate Division, Fourth Department. February 
7, 1896.) Action by Henry ‘Turroshke against 
Adam G. Frederich and others. No opinion. 
Judgment and order aflirmed, with costs. 
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VAN BREMSEN v. WALZ et al. (City 
Court of New York, General Term. February 
7, 1896.) Action by Theodore Van Breme=x 
against William Walz and another. George W. 
Stephens, for appellant. Phillips & Avery, for 
respondent. 

PER CURIAM. The order appealed from 
denying motion to punish the surety, Walz, for 
contempt, is affirmed, with costs. 


VAN DYKE, Respondent, v. MANHATTAN 
RY. Co., vppelant (Supreme Court, Ap 
late Division, First Department. February 14. 
1896.) Action by Cornelius B. Wan Dyke 
against the Manhattan Railway Comyeny. B 
Tolles, for appellant. W. H. Hamilton. fer 
respondent. 0 opinion. Judgment modified br 
reducing the fee damage to $1.875, and adjudz- 
ing that this amount is awarded as consequential 
damages under section 1022 of the Code; and, 
as so modified, affirmed, without costs. 

VANUXEM v. KER. (Supreme Court, Ap 
ehheles Division, First Department. February 

1, 1896.) Action by Louis C. Vanuxem agaizst 
William . Ker. 


VANUXEM et a)., Respondentr, v. KER. 
Appellant. (Supreme Court, Appellate Divisi«a. 
First Department. February 21, 1896.) Ac 
tion by Louis C. Vanuxem and others agains 
William W. Ker. F. Bien, for appellant. J. 
B. Green, for respondents. No opinion. Order 
affirmed, with $10 costs and disbursements. 


VILLAGE OF CORTLAND, Respondent. rt. 





No opinion. Motion denied. 











WARREN, Appellant. (Supreme Court. Apre!- 
late Division, Third Department. January 2%. 


1896.) Action by the village of Cortland aguins: 
against Charles H. Warren. No opinion. Judg- 
ments of the county court and of the justice's 
court reversed, with costs. 
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WAITE v. KING. (Supreme Court, Appe!- 
late Division, First Department. February i4. 
1896.) Action by Charles Waite against Gesrtee 
T. King, impleaded. No opinion. Motion grazt- 
ed, with $10 costs. 


WARD, Respondent. v. PRATT et al.. A> 

Hants. (Supreme Court, Appellate Divisi-a, 
“ourth Departn.ent. February 1. 1808.) Ae 
tion by George W. Ward against Charles Pratt 
and Dewellie C. Weidman. No opinion Jvdéz- 
ment and order affirmed, with costs. 


WENDEL ect al, Respondents). v. NEW 
YORK EL. R. CO. et al., Appellants. (S2- 
preme Court, Appellate Division, First Depar- 
ment. February 21. 1896.) Action by Pauliz 
Wendel and others against the New Yerk E: 
evated Railroad Company and another. Alf 
A. Wheat, for appellants. Edward A. Hibbard 
for respondents. 

INGRAHAM, J. The property owned by th 
plaintiffs in this action is situated upon the sout> 
east corner of Third avenue and Fifty-Feurt 
street, and has a frontage on the avenue of = 
feet 5 inches and a depth of 27 feet. Upor the 
lot there is a five-stury brick building GO feet wo 


——-_ — — 


MEMORANDUM DECISIONS. 


depth, with a one-story extension of about 17 
feet. The court awarded an injunction  re- 
straining the farther maintenance, operation, and 
use of the elevated structure in Third avenue un- 
less the defendants should pay to the plaintiffs 
*5.000 as the injury to the fee value, and gave 
judgment to the plaintiffs as damages for the 
inaintenance and cperation of the road for $180 
per year. The only complaint of the defendants 
in this action is that the amount awarded for fee 
daumuge and rental damage is too large. Upon 
each of the floors of the building above the store 
there are eight rooms, with the exception of the 
second floor, which has seven rooms. The sec- 
ond story has lately been altered, and is let at 
present for business purposes. The third, fourth, 
und fifth floors are divi ed into apartments hav- 
ing four rooms. There is no station at the corner 
of this street. and the structure of the defend- 
nants in the street is about 26 feet from the house 
line. We do not think there is any evidence to 
justify a finding that the construction of the de- 
fendants’ road in the street has caused any in- 
jury to the store, and a consideration of the evi- 
dence has satisfied us that the injury to the re- 
maining portion of the premises does not exceed 
$125 a year. The judgment should be modified 
by reducing the amount that the defendants are 
required to tender to the plaintiffs from the sum 
of $3.000 to $2,000, and the amount for which 
the plaintiffs are entitled to judgment for dam- 
age to the rental value should be reduced from 
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$180 a year to $125, and the allowance reduced 
to $100; and the judgment as thus modified is 
affirmed, without costs to either party. All con- 
cur. 





In re WHITMAN. (Supreme Court. Appel- 
late Division, Second Department. February 
4, 1896.) In the matter of the application of 
Teuis F. Whitman for admission to practice as 
attorney and counselor at law in the courts of this 
state. No opinion. ‘ Application granted. 


Ac- 
land. 
Judgment affirmed, with costs. 


WOOD, Respondent. v. HAWD, Appellant. 
(Supreme Court, ay maps Division, Third De- 
prrtment. January 27, 1896.) Action by Joseph 
Id. Wood against Minnie BE. Hawd. No opin- 
ion. Order and judgment of county court af- 
tirmed, with costs. 


No opinion. 











YOOS, Respondent, v. CITY OF ROCHES. 
TER, Appellant. (Supreme Court, Appellate 
Division, Fourth Department. February 7, 
1896.) Action by John Yoos against the city 
of Rochester. No opinion. Motion denied. See 
36 N. Y. Supp. 1072. 


END oF Cases IN VOL 87. 
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Abandonment. 


To establish lost will, see “Wills.” 
To revoke probate of will, see “Wiils.” 


Of wife, sce “Divorce”; “Husband and Wife.” | To set aside fraudulent conveyance, see “Fraud- 


ABATEMENT AND REVIVAL. 


When act.ons hy same plaintiff for same cause 
are pending in different courts. one of which is 
the supreme court, that court will stay the trial 
in the other. Ilseur v. Daynes (Sup.) 474. 


Under Code Civ. Proc. § T57, on the death 
of defendant. the court need not substitute de- 
fendant’s administrator, where the compliint 
shows the action barred by limitations, and the 
answer pleads the statute.—Mayer v. Bruns 
(City Ct. N. ¥.) 1021. 


Account. 


Reftrence for examination, see “Reference.” 


ACCOUNTING. 


Between partners, see “Partnership.” 
By trustee, see “Trusts.” 


Complaint for accounting under contract for 
use of patent docs not justify. prayer for re- 
transfer of patent to plaintiff.—IIunt v. Amer- 
ican Radiator Co. (Sup.) 576. Se 


ACCOUNT STATED. 


Account books as evidence, see “Evidence.” 


Where a count for original debt was joined 
with connt ou account stated, and issues at trial 
are confined to account stated, plaintiff cannot re- 
cover judgment for an item thereof unless be 
vroves it—Jobhnson v. Tyng (Sup.) 516, 


ACTION. 


Against city, see “Municipal Corporations.”’ 

-—— corporation, see “Corporations.” 

—axurety, see “Principal and Surety.” 

-—— Warehouseman, see “Warebousemen 

lor infringement, see °’Trade-Marks and Trade- 
Names.” 

For price of goods, see “Sale.” 

For rent, see “Landlord and Tenant.” 

On policy, see “Insuranee.” 

Particular actions, see “Assumpsit’: “Breach 
of Marriage Promise’: ‘Creditors’ Bill’; **De- 
ceit’: "Divorce"; “Ejectment”; “Crarnish- 
ment’; “Injunction”; “Libel and Slander"; 
“Malicious Prosecution’: “Partition”: “Re- 
plevin’; ‘Trespass’; ‘‘Trover and Conver- 
sion.” 
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ulent Conveyanices.”’ 


Two actions cannot be consolidated as against 
same defendants (Code Civ. Proc. § 817) where 
one acticr 18 against several defendants, and the 
other action is against such defendants and sth- 
ers.—Isear v. Daynes (Sup.) 474. 


A complaint held not to improperly join two 
causes of action.—Wood v. Sidney Sash, Blind 
& Furniture Co. (Sup.) 88d. 


Acts. 


See “Statutes.” 


Administration. 


See “Executors and Administrators,” 


Admissions. 


As evidence, see “Evidence.” 


ADULTERATION. 


In action for selling adulterated milk the jury 
may disregard the chemical analysis if they find 
that it was not made from a fair sample of the 
milk.—People v. Salisbury (Sup.) 420. 


Defendant in action to recover the penalty 
for selling adulterated milk may give evidence 
that he had not adulterated it. notwithstanding 
the chemical analvsis. — People v. Salisbury 
(Sup.) 420. 


ADVERSE POSSESSION. 


When disability of infancy does not interrupt 
running of atatute regulating acquirement by 
adverse possession.—Gregan v. Buchavan (Sup.) 
S3. 


When possession is not adverse within Code 
Civ. Proc. § 370 —F inn v. Lally (Sup.) 437. 


Code Civ. Proc. § 869, declaring that oecupa- 
tion of part of prenuses described in instrument 
under which occupant cluims shall be deemed 
un adverse possession of the whole. does not 
apply to grant to railroad company consisting 
of a series of strips extending a distance of 140 
miles. —Archibald v. New York Cent. & HL R. 
R. Co. (Sup.) 236. 


Affidavit. 


In attachment, see “Attachment.” 
In repleviu, see “‘Replevin.” 


(1153) 


1154 


Agents. 


See “Principal and Agent.” 


Alcoholic Liquors. 


See “Intoxicating Liquors.” 


Alienation. 


Suspension of power, ree “Wills.” 


Amendment. 


Of judgment, see “Judgment.” 
Of pleading, see “Pleading.” 


ANIMALS. 


Evidence in an uction for injuries inflicted by 
vicious mule held sufficient to sustain verdict for 
plainuff.—Szuchy v. Hillside Coal & Tron Co. 
(Sup.) 457. 


Evidence held insufficient to show that an own- 
er of a hore. had knowledge that be was vicious. 
—-Lawlor vy. French (Sup.) 807, 


Answer. 


See “Pleading.” 


APPEAL. 


See, also, “Certiorari.” 

From order discharging prisoner, see ‘Habens 
Corpus.” | 

ln criminul cases, see “Criminal Law.” 


The receiver of taxes of ui village, againsy 
whom a mandamus has been awarded to compel 
payment of @ warrant, may appeal.—People vy. 
Town (Sup.) 864. 


Amendment of return by justice not allowed 
for purposes of rehbearing.—lT’reudenheim v. Ra- 
duziner (Sup.) G47. 


coluplaint increasing the ad dumnumw.—Earle v. 
Gorham Manuf'g Co. (Sup.) 1087. 


Whether a counterclaim was falsely pleaded, 
£0 28 to obtain a new trial on appeal from jus- 
tice court. under Code Giv. Proc. § 8068, could 
net be tried on motion in the county court.— 
Raum’s Caustoripve Co. ve Phomas (Sup.) 913. 


Apoellant cannot have inserted. in order de- 
nyving motion for new trial on minutes, aflida- 
vits as to what occurred when jury was polled 
which were not used on the motion.—Lord = v. 
Van Gelder (Sup. 693. 


Ap order setting aside award of eommissioners 
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An order requiring an answer to be made orm 
definite rests in discretion. and is not appesialie 
—arfield Nat. Bank v. Kirecbway (City Cc X. 
Y.) 1140, 


An appeal will lie from a void jodgment— 
Catlin v. Rundle (Sup.) 979. 


Order of general term of city court athrmr: 
order of special term vacating arrest is Lot r- 
viewable, unless it shows that special term cr- 
der was affirmed on ground that order cf arrs<- 
was unauthorized.—Kreizer v. Allaire (Supt G%.. 


Appeal does not lie from a ruling on a dcemur- 
rer.—Mooney v. Byrne (Sup.) 3SS;) Evans y. 
Qgsbury (Sup.) 1104. 


Bond. 

Security) is pot necessary on appeal froa: : 
judgment of the general term of the. cite cua 
of New York to the appellate term.—Quigg + 
International Shirt & Collar Co. (Sup.y 9th 


Record. 

Certificate that case contains all 
is not uccessary to autburize a consideraticvo o 
exception to direction of verdict.— Brown v. James 
(Sup.) o29. 


Review. 

Where a demurrer to a counterclaim is trea: 
ed by the court and counsel aa sufficient io fern. 
it will nut be Acid insutticient on appealL—W2-- 
tringham v. Whitney (Sup.) 18S. 

Where findings admit of two constructions, the 
one will be adopted which supperts the joes 
ment.—Drake v. Village of burt) Riachmei. 
(Sup.) 101. 

An objection that a contract was within te 
statute of truuds cannot be first raised en aj- 
peal.—Eisemav vy. Heine (Sup.) Sol, 


Where there is vo certificate that the aw 
contains all the evidence, an order denying 3 
motion for pew trial will not be reviewed.— Ha-t- 
ler v. Luttgen (Sup.) 194. 


Krror cannot be predicated) on instractien 
which assumes facts, where no objection vas 


the evidev+ 


a 


> made at trial.—Lord v. Van Gelder (Sup.) os 
On appeal, the court may direct amendment of | 


On appeal merely from judgmeut, onty gary 
tions raised by exceptions at trial will te o<- 
sidered.—Hatch vo Spoouer (Sup.) 299, 


On appeal from an order denying a moticn to 
set aside service of summons, on ground ths: 
court did not have jurisdiction of defendaar:'¢ 
person, the point that defendant appeared zg: - 
erally in the action after the appeal was taike3 
cannot be raised on argument of the ajoypensi. - 
Woodruff v. Austin (City Ct. N.Y.) 22. 


Where direction of verdict is excepted ta. cer- 
eral term will examine evidence to nee wh te 
any issne should have been subinitted to thr 
jury.—Clarkson v. Western Assur. Cal (Su;}-5 


may be stayed under Code Civ. Proce. § 1347.— | 2? 


Manhattan Ry. Co. v. O'Sullivan (Sup.) 1063. 


Jurisdiction. 
An appeal to the court of appeals will not 


General exceptions to ai judgment fail t 
raise a question of svecifie defense.—Westerc + 
Ryley (City Ct. N.Y.) 216. 


be allowed where the question is one of plead- |——=— Weight of evidence. 


ing, bot going to the merits of the action.—Roe- 
ber v. New Yorker Staats Zeitung (Sup.) 719, 


Notice of appeal from judgment only, in 3 
case tried by jury, does not authorize genera. 


a ee 
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erm of New York city court to review facts.— 
\fosheim v. Schwartz (City Ct. N. Y.) 757. 


"he affirmance by the general term on the evi- 
Yemnece is conclusive on the appellate term.—Da- 
Vidoff v. Wheeler & Wilson \fanutg Co. (Sup.) 
ape 

A stipulation that the statement contains all 
the evidence will not authorize a review of the 
facts. where it appears there was documentary 
evidence not contained therein.—Muatchett vy. 
Loindberg (Sup.) 854. 


EK acts reviewed ne care tried to the court can 
be reviewed where the decision states the find- 
ing of facts and cunclusions of law separately. 
- -Matchett vy. Lindberg (Sup.) 84. 


A ruling based on evidence not in the record 
wilt not be reviewed.—Southard vy. Becker (Co. 
Ct.) 927. 


Fividence in an action for personal injuries 
examined, and held sufficient to sustain a verdict 
for plaimtiff.—Laidlaw v. Sage (Sup.) 770. 


The finding of a justice on contlicting evi- 
leuce will not be disturbed.— Katz v. Wolf (Sup.) 
GAS, 


A finding by a referee on conflicting evidence 
will not be disturbed on appeal.—Walsh  v. 
(‘ampbell (Sup.) 362. 


Where a referee finds that defendant war duly 
served, and his report is adopted by the judge. 
the decision will not be reviewed.—Timolat vy. 
S. J. Held Co. (City Ct. N. Y¥.) 217; Oakland 
Chemical Co. v. Same, Id. 


A finding on contlicting evidence will not be dis- 
turbed.—Heal v. American Diamond Rock Bor- 
ings Co. (City Ct. N. Y¥.) 20: Neufeld v. Bloek 
mMc‘ity Ct. N. Y¥.) 211: Hoar v. MeNeice (Sup.) 
$364; Butler v. Third Ave. R. Co. (Sup.) 651; 
(;reen v. Weckle (Sup.) 652; Hespe v. Wyman. 
Id.: Patterson Gas-Governor Co. v. Bayne 
‘Sup.) 656: Ransom v. Wheelwright (City Ct. 
N. Y) 1022; Riker v. Curtis (City Ct. N.Y.) 
1023; Slattery v. Haskin (Sup.) 1061. 


— Harmless error. 


The admission of improper evidence as to the 
value of goods sold is harmless error, where the 
jurs adopt th» value as established by other wit- 
nesses,—Eiseman v. Heine (Sup.) 861. 


Lerror in the submission of a contract is cured 
by the jury finding its proper construction.— 
Hlachbler v. Luttgen (Sup.) 794. 


Admitting books of account in evidence, to 
show that services sued for were rendered, is 
harness error where defendant admits the serv- 
ice.—Neweombe ve. Hyman (Sup.) (49. 


Vacation of order for examination of witness 
before trial is withoth prejudice, where witiess 
iS present at trial and not examined.—Steimback 
v. Diepenbrock (Sup.) 27! 


aid, 


Where the evidence was insufficient to sustain 
a plea of payment, error in the admission of evi- 
dence te disprove payment is harmless.—New- 
combe v. I’ox (Sup.) 204. 


Admission of incompetent evidence held not 
eured by instructions.—Southard v. City of 
Zrooklyn ¢Sup.) 146, 
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Decision. 

When judgment cannot be entered by appellate 
court, under Code Civ. Proe. § 1022, as amended 
by Laws 1895, c. 946.—Finn v. Lally (Sup.) 437. 


Judgment will be reversed where jury rendered 
verdict on erroneous charge where no exceptions 
aoe taken.—Levy v. Klepner (City Ct. N. Y.) 


Appellate division may resettle order of re- 
versal made by general term of the supreme 
court.—Sanger v. French (Sup.) 148. 


Trial court has no power to dismiss appeal 
after it has been perfected.—Howery v. Lake 
Shore & M.S. Ky. Co. (Sup.) 8&8. 


Application. 


For insurance, see “Insurance.” 


Appointment. 


Of receiver, see “Receivers.” 


Appraisal. 


Of loss, see “Insurance.” 


ARREST. 


To justify up arrest of defendant in replevin 
under Code Civ. Proce. § 550, the complaint must 
allege the value of the chattel.—Morton v. Ches- 
ley (Sup.) 1065, 


Arrest of defendant in action for fraud cannot 
be had before existence of conplaint.—A. FE. En- 
gelhardt Co. v. Benjamin (Sup.) 331. 


Qn motion under Code Civ. Proc. && 567, 568, 
to vacate an order of arrest on affidavits, the 
court should determine the question on such af- 
fidavits.—Levy v. Bernhard (Sup.) 849. 


ASSAULT AND BATTERY. 


Evidence exan.ined, and held that a conviction 
was against the weight of the evidence.—People 
v. Curran ¢(Sup.) S03. 


Assessment. 


For taxation, see ‘“Taxation.” 


Assignment. 


Of policy, see “Insurance.” 


ASSIGNMENT FOR BENEFIT 
OF CREDITORS. 


An assignee is a trustee of an express trust in 
personaltv, within Laws 1882, ¢. 185, providing 
that, on the death of such trustee, the supreme 
court may appoint bis successor.—In re 'Tousey 
(Sup.) 1025, 
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An order appointing a substituted assignee on 
the death of the assignee, who had managed the 
estate for 11 yenrs without accounting, should 
require an accounting.—In re Tousey (Sup.) 1025. 


Preferred creditor, whose claim is paid before 
assignment is attacked by other creditors, can- 
not be compelled to make restitution.—Smith v. 
Munroe (Sup.) 62. 


The fact that a creditor, when taking security, 
knows the debtor to be in a failing condition, 


does not render his security a preference in case |- 


of debtor’s assigument.—Jolnson  v. 
(Sup.) 540. 


Security taken by a creditor is not a prefer- 
ence under the assignment law, unless, when 
taken, both debtor and creditor contemplate the 
depos assignment.—Johnson v. Rapalyea (Sup.) 
540. 


Creditor preferred by security on a general as- 
sigument after such security is exhausted be- 
comes general creditor as to remainder due him, 
and may share as such in remainipg two-thirds cf 
assigned estate.—Johnson v. Rapalyea (Sup.) 540. 


Rapalyea 


ASSOCIATIONS. 


See. also, “Building and Loan Associations.” 
For mutual benefit, see “Insurance.” 


Member of building association held bound by 
amendment of articles, though he had no. notice 
thereof.—Pawlick v. Homestend Loan Ass'n 
{Sup.) 164. 


ASSUMPSIT. 


One in his own right recovering money belong- 
ing to another is not liable in an action by such 
other.—Dumois v. Hill (Sup.) 1093. 


Evidence in an action for price of work and 
material examined, and held insuthcient to show 
a contract with plaintiff.—Richard Taylor Co. v. 
Cannon (Sup.) G43. 


ATTACHMENT. 


Publication of summons, sce “Writs.” 


Delivery of copy of warrant of attachment is 
not a delivery of the attachment, so as to give 
it prierity cver another writ of attachment sub- 
sequently delvered to the ofticer.—Niagara Grape 
Market Co vo Wrygunt (Sup.) 486. 


Affidavit for attachment held insufficient.— 
Chambers & McIvee Glass Co. v. Roberts (Sup.) 
S50. 


Affidavit which states, on information and 
belief, that defendant had departed from_ the 
state with intent to defraud creditors, without 
averring any facts, is insufficient.—Monette v. 
Chardon (Sup.) 2. 


Motion to vacate a prior attachment will be de- 
nied where there was no proot of personal serv- 
ice, or service by publication in the subsequent 
attachment. — Ladenburg v. Commercial Bank 
«Sup.) 1085. 
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Attestation. 
Of will, see “Wills.” 


ATTORNEY AND CLIENT. 
Effect of advice of counsel, “Malicivus 
Prosecution.” 
Privileged communications, see “Witness.” 


ree 


Attorney who takes claim on contingent fe 
of 20 per cent. of recovery, and settles wits 
debtor for part cash and part notes, is entited 
to retain only 20 per cent. of the cash.—lp re 
Tracy (Sup.) 60. 


Where plaintiff's attorney entered julzaett 
by default after the parties, without bis brew 
edge, had compromised the action, he muy ctr 
force payment of his costs and disbursements by 
execution issued on the judgment.— Publishers 
Printing Co. v. Gillen Printing Co. (City Ct %. 
Y.) 198. 

Where an attarney at request of his chent is 
removed. it is error to direct him to dissnive hs 
connection with the client in other actions, and 
surrender the papers, without providing for bs 
fees.—City of Philadelphia v. Postal Tel Cala 
Co. (Sup.) 291. 

Satisfaction of judgment on which attorsey 
has a lien for services will be vacated at ia 
stance of attorney. — Mitchell v. Piqua Club 
Ass'n (Sup.) 406. 


Authority of attorney by whom action was 
brought cannot be questioned collaterally.—Dva- 
ohue v. Hungerford (Sup.) G28. 


Banks and Banking. 


Deposit of trust fund, see “Trusts.” 


BENEVOLENT SOCIETIES. 


Constitution is binding on all members.—U? 
mer vy. Minster (Sup.) 679. 


Bona Fide Purchasers. 


See “Negotiable Instruments”; “Sale’’; “*Veuder 
and Purchaser.’ 


Bonds. 


In replevin, see “Replevin.” 

Of receiver in supplementary proceedings, see 
“Execution.” 

Ov appeal, see “Appeal.” 


Books. 


Admissibility of entries, see “Evidence.” 


BOUNDARIES. 


A conveyance of land as bounded on a nannaw- 
gible lake carrier title to the center of the like. 
—Wilcox v Bread (Sup.) 807. 


INDEX. 


BREACH OF MARRIAGE 
PROMISE. 


Complaint examined and held to state a good 
cause of action.—Getzelson v. Bernstein (City 
Ct. N. Y.j 220 

Allegations of seduction in a complaint held 
mereiy an aggravation of damages.—Getzelson 
vy. Bernstein (City Ct. N. Y.) 220. 


BUILDING AND LOAN ASSOCI- 
ATIONS. 


Articles relative to withdrawal of shares firld 
to require payiwe: ts iu the order in which notice 
of withdrawal was given --Pawlick v. Home- 
stead Lorn Ass’. (Sep.) 164. 


An action prematurely brought against build- 
ing association by withdrawing member cannot 
be sustained on theory that execution may be 
stayed, and therefore no prejudice will result.— 
Pawlick vy. Homestead Loan Ass'n (Sup.) 164. 

Action cannct be maintained against building 
association by withdiawing member where there 
were no funds in the treasury applicable to his 
claim.—Pawlick v. Homestead Loan Ass'n 
(Sup.) 164. 


Burden of Proof. 


See “Evidence.” 


Cancellation. 
Of contract, see “Mquity.” 


CARRIERS. 


See, also, “Horse and Street Railroads’; ‘“Rail- 
ruad Companies ”’ 


A carrier which fails to follow instructions in 
making shipment is linble for loss notwithstand- 
ing limitation of liability. —Uptegrove v. Central 
R. Co. of New Jersey (Sup.) 699. . 

Instructions to carrier’s agent as to manner in 
Which shipments were to be made, given with 
hotice to carrier, and with its assent, become a 
part of the contract of affreightment.—Upte- 
oe v. Central RK. Co. of New Jersey (Sup.) 
ou, 

A vendce of gcods held bound by a_ shipping 
contract made by che vendor with a carrier whose 
responsibility was determined on delivery to oa 
connecting carrier.—IKlein vy. Dunlap (Sup.) 947. 


A delivery of goods to a third person held 
ratified by the consiguee.—McSwegan v. Peua- 
Sylvania R. Co (Sup.) 943. 


CERTIORARI. 


Where writ names “trustees of the New York 
and Brooklyn Bridge’ as “board of trustees o! 
the New York and Brooklyn Bridge,” it is not 
a fatal misnomer.—People v. Trustees of the 
New York and Brooklyn Bridge (Sup.) 168. 
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Powe of court, on hearing, to modify decision 
under review does not authorize the court to 
declare illegal discharge of officer valid as of 
later date.-—People v. Brookfield (Sup.) 107, 


Under Code Civ. Proc. § 2137, the applicant 
for the laying ont of a highway, but not the 
highway commissioner, Acid a ‘proper party on 
certiorari.—Peaple v. County Court of Ononda- 
wa County (Sup.) S@9. 


Recital in certiorari to review removal of off- 
eer, on ground of physical incapacity, that  find- 
ings were based, not only on testimony, but on 
appearance of such ofhcer, cannot) prevent. re- 


lrersal for insufliciency of evidence where no Je- 


scription of the officer was given.—People y. 
Barker (Sup.) 555, 


CHAMPERTY AND MAINTE- 
NANCE. 


When deed vy person not in possession is not 
within chamrerty act (1 Rev. St. p. 739, § 147). 
—T"inn vy. Lally (Sup.) 437. 


Change of Venue. 


See “Criminal Law”; “Venue in Civil Cases.” 


CHARITIES. 


A devise to the trustees of a certain church 
construed, and Acld, that the title to the property 
devised passed to said church, and was not bad 
for mispomer.—Preston y. Howk (Sup.) 1079. 


A bequest to the “Japan Mission” held a valid 
legacy, and rot to create a trust.—In re Isbell’ 
Estate (Sup.) 919. 

Validity of beqvest determined, with relation 
to Laws 1860, ¢. 3860, prohibiting the giving of 
more than half the estate to certain corpora- 
tions.—Rieh v. Tiffany (Sup.) 339, 

A testator cannot give to two or more charit- 
ahle objects more than he ean give to a single 
object.—In re ‘Torrance’s Estate (Surr.) 583; In 
re Stone, Id. 


CHATTEL MORTGAGES. 
See, also, “Fraudulent Conveyances.” 


A bill of sale given for security held a mort- 
gage, and not a pledge.—Tedesco v. Oppenheimer 
(Sup.) 1073. 

Mortgage construed, and /feld. that there could 
only be a sale jn case of default when the last 
note became duc.—Lsarle v. Gorham Manuf'g Co. 
(Sup.) 1087. 

Evidence Acid not sufficient to show that chat- 
tel mortgage to secure existing debt was given 
in consideration of extending time of payment of 
debt, so as to render mortgugee a bona fide mort- 
gugee within Laws 1833, ¢ 279.—Doig v. Hav- 
erly (Sup.) 450. 

One to whom mortgage is given to secure an- 
tecedent debt is not a bona tide mortgagee.—Doig 
v. Haverly ¢Sup.) 455. 
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Unrecorded chattel mortgage on property in NFLI LA 
possession of mortgagor is void as ean Oe CO CT OF WSs. 
gagor'’s creditors, though the property may be ex- Contract made in France. and to be parts 
empt to the mortgagor.— Field v. Ingreham (Co. ) performed in England, held not governed iF 
Ct.) 11s, | English laws.—Robertson v. National Steamisd:> 





Forfeiture on failure to pay the first note held | Co. (Sup.) 69. 


waived by accepting payment thereof.—EKarle yv. 


Gorham Manuf’g Co. (Sup.) 1087. 


Succession as to an intestate’s personal pr-> 
erty is governed by the law of his domicile 2: 


Taking possession by the mortgagee to protect | tine of his deatb.—In re Ruppaner’s Will cSurr.: 


the security held not to satisfy the mortgage 
debt.—Beadleston & Woerz v. Morton (Sup.) 


G63. 
Checks. 


See “Negotiable Lastruments.” 


Civil Damage Laws. 


See “Intoxicating Liquors.” 


Civil Service Law. 
See “Office and Officer.” 


Claims. 


Against city, see “Municipal Corporations.” 
— decedents, see “Executors and Administra- 


tors.”’ 
Client. 


See “Attorney and Client.” 


Collateral Inheritance Taxes. 


See “Descent and Distribution.” 


Collateral Security. 
See “Pledge.” 


Commercial Paper. 
See “Negotiable Instruments.” 


Compensation. 


Of officer, see “Office and Officer.” 
Of trustee, see ““Lrusts.” 


Competency. 


Of juror, see “Jury.” 


Complaint. 


See “Pleadmg.” 
Condemnation Proceedings. 


See “Eminent Domain.” 


Condition. 
Of policy, see “Insurance.” 


Conditional Sales. 
See ‘“Sale.’’ 


Constable. 


See “Sheriffs and Constables.” 


CONSTITUTIONAL LAW. 


Titles of acts, see “Statutes.”’ 


Laws 1895, ¢. $23, 3 1. prohibiting harher 
from carrying on their business on Sundar. B 
constitutional.—Penple v. Havnor tSup.) 3314. 


The fact that a law prohibits the carrying or 
of a business on Sunday in one locality, whict 
it permits in others, does not render it invati-! 
us being class legislation.—People vo Plava-or 
(Sup.) 314. 


Chapter 846, Laws 1867. creating the New 
York board of fire underwriters, is constitutes 
ul—New York Board of Fire Underwriters t. 
Whipple (Sup.) 712, ‘ 


Construction. 


Of contract, see “Vendor and Purchaser.” 
Of trust, see *’Trusts,”’ 
Of will, see “Wills.” 


CONTEMPT. 


Order adjudging party guilty of contemrm 
must show that his miseonduct prejudiced tbe 
adverse party.— Wolfe v. Knight (City Cr N. 
Y.) 210. 

It is a contempt of court for a judgment dett- 
or to execute a general assignment after serv:re 
on him of order in supplementary proceedings 
enjoining him from disposing of his) prooerty. — 
National Wall-Paper Co. v. Gerlach (Citw ot 
N. Y.) 428. 


The fact that a receiver had been aypyeintei 
before the assignment did not relieve him £2572 
the contempt.—National Wall-Paper Co. v. Ger 
lach (City Ct. N. Y¥.) 428. 

A general assignment after defendant was et- 
joined, in supplementary proceedings, from ds- 
posing of his property. is a contempt.—Nationai 
Wall-Paper Co. v. Gerlach (City Ct. No Yor 428. 

Omission of warrant to recite the conten 
charged or the proceedings had is not a jurs- 
dictional fact.—People v. Tamsen (Sun. 4:97. 


Objection that Judgment is not of such a char- 
acter that disobedience can be punished as con- 
tempt must be raised in court in which the oon 
tempt proceeding is had. — People vo Tamees 
(Sup.) 407. 


Personal service on a party within the stare 
of an order gives the court jurixdiction of tbe 


el 
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party, and it is not lost by subsequent vacating 
of order where vacating order was afterwards 
reversed on avneal.—Rochester Lamp Co. v. 
Brigham (Sup.) 402. 


(yeneral term. on reversing order refusing to 
punish defendant for contempt in giving bond 
with fictitious securities to discharge wmechan- 
ic’s lien, should not impose as fine amount of 
hond.—MecAveney yv. Brush (Sup.) 105. 


CONTRACTS. 


Consideration of note, see “Negotiable [Instru- 
ments.” 

fOuamages for breach, see “Damuges.” 

(Of city, see “Municipal Corporations.” 

of corporation, see “Corporations.” 

«of sale, see “Vendor and Purchaser.” 

Lieformation of, see “Equity.” 


Complaint in an action on a contract made by 
a firm will be dismissed where it auppenrs that 
defendants are a firm which was not in exist- 
ence when the contract was made, though com- 
posed in part of the same members as the other 
tirun.—Hand v. Rogers (Sup.) 657. 


A promive made in consideration of the release 
of an invalid claim is enforceable.—Dovale v. 
Ackermann (Sup.) 959. 


When written avreement embodies an oral 
agreement collateral to and contemporaneous 
with it.—Maher y. Garry (Sup.) 605. 


Evidenee examined, and held to show the can- 
eellation of a lease by parol.--Holmanuist v. Ba- 
varinu Star Brewing Co. (Sup.) 380. 


Interpretation. 

W here the terms of a contract ure uncertain, 
the actual construction adopted by the parties 
through a nuinber of years is conclusive.—sSny- 
der v. Seaman (Sup.) 696. 


In a contract. & covenant to do essential acts 
will be implied.—Baker Transfer Co. v. Mer- 
chants’ Refrigerating & Iee Manutacturing Co. 
(Sup.) 276. 


Contract held to be for services and materials 
furnished, and not a sale.—Garvin Mach. Co. 
v. Hutchinson (Sup.) 394. 


Public policy. 

Whether a contract was entered into with in- 
tent ce evude a statute is a question for the 
jury.—Smith ¢. Babcock (Sup.) 965, 

A condition precedent to suit on an insurance 
policy Aeld void as requiring an action against per- 
sons not parties .o the contract.— larjeon v. 
ogg (Sup.) USO. 


A provision in a policy issued by agents of un- 
derwriters that action should be brought against 
such agent is valid.—leiter v. Beecher Sup.) 
1114. 


Stipulation in a Lloyds poliey that assured shall 
not sue more than one insurer at a time ts against 
public policy.—New Jersey & PL Concentrating 
Works v. Ackermann (Sup.) 489. 


Performance. 
In an action on a building contract it was not 
error to refuse to allow defendant for moneys 
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paid for ordinary defects in plastering, where it 
was shown that a house could not be built with- 
out cracks in the plastering.—Walsh v. Camp- 
bell (Sup.) 362. 


Evidence held suticient to sustain a finding 
that owners prevented contractor from complet- 
ing a building within the time agreed.— Wills v. 
Webster (Sup.) SH. 


Owners of building cannot assert ao claim 
against contractor for liquidated damages for 
failure to complete a building within the time 
agreed, after they have prevented the contract- 
or from completing the work within said time.— 
Wills v. Webster (Sup.) 34. 


Where owners prevented contractor from com- 
pleting a building within the time agreed, they 
cannot assert a claim for the liquidated dum- 
ages fixed by the contract for each day’s delay. 
—Wills v. Webster (Sup.) 304. 


Plaintiff cannot recover damages for refusal of 
defendant to perform contract where first breach 
was comunitted) by plaintiff.—Johnson v. Tyng 
(Sup.) 516. 

Evidence examined, and held to show that a 


building contract was not substantially perform- 
ed.—Cahill v. Heuser (Sup.) 736. 


Evidence examined and held not to show tbat 
a building contractor was prevented by the own- 
er from performance.-—-Beecher y. Schuback 
(Snp.) 325. 

Evidence examined, and held not to show a 
waiver of a substantial performance of a_build- 
ing contract.—Cahill v. Heuser (Sup.) 736. 

Party who first commits breach of contract 
eannot hold the other party liable for subse- 


quent refusal to perform.—Davis vy. Bonn (Sup.) 
GSS, 


Actions on. 

A complaint for payments to be made on a 
contingency held -ot to show the happening of 
the event.—Duschnes v. Heyman (Sup.) S841. 


Contribution. 


Between sureties, see “Principal and Surety.” 


Contributory Negligence. 


See “Negligence.” 


Convenience of Witness. 


Ground for change of venue, see “Venue in 
Civil Cases 


Conveyances. 


See “Deed”; “Fraudulent Conveyances,” 


CORPORATIONS. 


See, also. “Building and Loan Associations”: 
“Railroad Companies”; *“Pelegraph Compa- 
nies,”’ 

Recvivers of, see “Reeeivers.” 

Service of summons on, see “Writs.” 

‘Taxation of, see “Taxation.” 
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Contracts. 

Laws 1892, c. 688, § 40, ratifies a prior acqui- 
rition of stock hy a corporation, previously unau- 
thorized.—In re Buffalo, N. Y¥. & E. R. Co. 
(Sup.) 1048. 


Where the treasurer makes a forged assign- 
ment of corporate stock, and the president wit- 
nesses it, their acts are not binding on the com- 
pany.—Second Nat. Bunk y. Curtiss (Sup.) 1028. 


Unauthorized execution of notes by president 
heid to huve been ratitied by directors.—Grant 
v. George C. Treadwell Co. (Sup.) 392. 


Evidence examined, and held insufficient to 
show a ratification of an unauthorized contract 
of an officer.—Gamacho v. Hamilton Bank-Note 
& Engraving Co. (Sup.) 725. 


Evidence held insufticient to show authority of 
a general manager to make a contraet of em- 
ployment for three years.—Gamuacho y. Hamil- 
ton Bank-Note & Engraving Co. (Sup.) 125. 


There is no presumption that a general man- 
ager can bind a corporation by a contract of em- 
ploymeut for three years.—Gamacho v, Hamil- 
ton Bunk-Note & Engraving Co. (Sup.) 725. 


Contract between the president and director 
with all the stockholders held valid.—Steinway 
v. Steinway (Sup.) 742. 


When creditors of corporation may object that 
consent of stockholders to execution of mortgage 
by the corporation was not given and filed as re- 
quired by law.—In re Wendler Mach. Co. (Sup.) 
dit. 


Stockholders. 


A stockholder’s liability for the corporation’s 
indebtedness is discharged only pro tanto by the 
compromise and satisfaction of a prior judgment 
against a trustee of the corporation for the same 
indebtedness.—Conde v. Hall (Sup.) 411. 


Insolvency and dissolution. 

The schedu e filed on an application for volun- 
tary dissolution cannot be amended, under Code 
Civ. Proe., §& 2427, to show a diminished  esti- 
mate of the assets.—In re Hitchcock Manuf'g 
Co. (Sup.) dd. 


The suffering of a judgment in another state 
by collusion by an Insolvent curporation hed 
Within Laws 1890, ¢@ O64, § 48.—Olney sy. 
Baird (Sup.) &18. : 


Actions. 


Complaint against foreign corporation on cause 
of action which arose without the state need not 
allege that plaintiff is a resident of the state.— 
Campbell vy. Texas Cent. R. Co. (City Ct. N. Y.) 


213. 


Action to foreclose mortgage executed by cor- 
poration is not an action tu recover a sun of 
money, Which the court may restrain after ap- 
pointinent of temporary receiver.—lu re Hamil- 
ton Park Co. (Sup.) 310. 


A corporation cannot be sued for goods gold 
its members before incorporating.—Schmidt v. 
Nelke Art Lithograph Co. (City Ct. N. Y.) 1138. 
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COSTS. 


Code Civ. Proc. § 738, relative to costs afte 
offer of judgment, applies to equitable acti ots— 
Kiernan y. Agricultural Ins. Co. (Sup.) 1074. 


On unsuccessful contest of will, contester’s 
should pay custs personally—In re Seagtis’> 
Will (Sup.) 496. 


In an action to enjuin the diversion or pi: 
tion of the waters of a stream, where oo Jac 
ages are alleged the value of the subject-gistt-: 
involved in the action cannot be ascerta-) 
and a court is justified in refusing au exira a- 
lowance for costs.—Godley v. Werr Salt (€. 
(Sup.) 988. 


An order granting an additional aNlowance «7 
be sustained where there are no conflicting 27- 
davits in the record, and it does not ayyear the: 
the court abused its discretion.—Presten +. Hosi 
(Sup.) 1079. 


Under Code Civ. Proc. § T38. a party wh 
failed to accept an offer of judgment. and ws 
did not obtain a more favorable jndgment. 
obliged to pay defendant’s costs thereafter i- 
curred, though the trial court ordered judzm-~:: 
for plaintiff with costs.—HKiernan vy. Agrivuitcy! 
Ins. Co. (Sup.) 1070. 


On tender of the costs of a second trial. afte: 
remand on appeal, the justice must make a re 
turn in appeal.—Van Bussum v. Metroyeslits 
Life Ins. Co. (Sup.) 665. 


Where a complaint was dismissed with mss. 
a subsequent action should be stayed until c= 
costs are paid.—Farrell v. New York Juvenxe 
Asylum (Sup.) 1118. 


Counterclaim. 
See “Set-Off and Counterclaim.” 


Courts. 


Sales under order of court, see “Executors az! 
Administrators.” 


COVENANTS. 


Building restriction, prohibiting erection af 
buildings of certain character in first instar. 
held to prohibit erection of such buildore< 
though other buildings have been erected.— Bas 
er v. Gribbel (Sup.) 609. 


On breach of covenant to pay a judgmen’ tb 
covenantee may recover the amount theret. 
though he has not been called upon to pay i.— 
Bristor v. McBean (City Ct. N. Y.) ISL. 


CREDITORS’ BILL. 


Complaint held sufficient under Laws 18%. - 
487, authorizing creditors of deceased inariven 
debtor to sue on behalf of bimself and och: 
creditors.—Cooke v. Chase (Sup.) 124. 
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CRIMINAL LAW. 


See, also, “Adulteration’: “Arrest’’; “Assault 


and Battery’; ‘Extortion’; ‘“‘Intoxicating 
Liquors.” 

Abandonment of wife, see “Husband and 
Wife.” 


Prosecution for violating excise laws, see ‘In- 
toxicating Liquors.” 


Jurisdiction of court of oyer and terminer to 
proceed with ease cn vacation of the order stay- 
Inge the = trial.—People v. McLaughlin (Sup.) 
1005. 

Order requiring defendant to proceed forth- 
with with his motion for change of venue Ieid 
erroneous.—People v. McLaughlin (Sup.) 998. 


Evidence of good character bears directly on 
the question of guilt. whether the evidence ts 
direct or circumstantial.—People vy. Friedland 
(Sup.) O74. 


It is not necessary that the testimony of an 
official detective be corroborated, to be consid- 
cred.—People v. Roosevelt (Sup.) 1083. 


Erroneous admission of evidence held harmless, 
where the Jury wes instructed to disregard it.— 
Peopje v. McLaughiin (Sup.) 1000. 


An objection to evidence not raised on the 
trial Aeld inadmissible on appeal.—People v. Mc- 
Laughlin (Sup.) 1005. 


Admissibility of evidence of similar crimes de- 
termined.--People v. McLaughlin (Sup.) 1005. 


A reasonable doubt is such as a reasonable man 
has a right to entertain.—People v. Friedland 
(Sup.) 974 


An objection for insufficiency of instruction 
cannot be considered, where there was no re- 
quest to make it more definite.—Veople v. Me- 
Laughlin (Sup.) 1005. 


Cross-Examination. 


See “Witness.” 


DAMAGES. 


For libel and slander, sce “Libel and Slander,” 
_In condemnation proceedings, see ‘Eminent Do- 
main.” 
Mental anguish as element of damage, see *Li- 
bel and Slander.” 
Punitive damuges, see “Libel and Slander.” 


Physician who attended plaintiff in action for 
personal injuries may testify as to whether plain- 
tiffs nervous system is impaired, whether the 
impairment resulted from the injury, and as to 
the probability of his recovery.—Clegg v. Metro- 
politan St. Ry. Co. (Sup.) 130. 


Excessive. 
Verdict for $1,250, in action for personal in- 
‘ juries, held not excessive.—Clegg v. Metropolitan 
“St. Ry. Co. (Sup.) 180. 
Verdict for $25,000, for permanent injury to 
left arm, Aeld excessive.—De Wardener v. Met- 
ropolitan St. Ry. Co. (Sup.) 133. 
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! Verdict will sot be disturbed’ as; excessive: 
where appellate court cannot say;.as matter of 
law, that amount discredits verdict.—Murphy v. 
Weidmann Cooperage Co. (Sup.)' 161: 


Verdict for $8,000 for injuries: to plaintiff, 43° 
years old, involving loss of middle finger of teft 
hand and injury te two other fingers, held exces-. 
sive.—Borgeson vy. United States Projectile Ca. 
(Sup.) 458, 


Verdict of $6,447.26 for injuries to child eight 
years old held not excessive.—Bennett v. Brook- 
lyn Heights R. Co. (Sup.). 447. 


Verdict for $8.000 for personal injuries to 
man 30 year. old held excessive.—Bosworth vy. 
Standard Oil Co. of New York (Sup.) 43. 


Award of $5,000 for personal injuries held 
neither excessive nor inadequate.—Bosworth v. 
Standard Oil Co. of New York (Sup.) 43. 


Inadequate. 


Verdict for $375 for death of girl 3144 sears. 
old, intelligent, anc in good health, will not be 
disturbed on appeal as inadequate.—Reger vw. 
Rochester Ry. Ge. (Sup.) 320. . 


Verdict in action for personal injuries for 
amount only of physician's bill incurred by plain- 
af Acld inadequate.—Brown y. Foster (Sup.> 
v2. 


Breach of contract. 


Provision in a contract Acld a covenant for liq- 
uidated damuges.—Mawson v. Leavitt (City Ct. 
N. Y.) 1138. 


Measure of damages for breach of contract to 
redeem jewelry pledged hcld to be the amount 
oe which it was pledged.—Levien v. Levi (Sup. 


A contract held too uncertain and indefinite to 
permit of an assessment of damages on its. 
breach.—Katz v. Wolf (Sup.) 648. 


Torts. 


In an action for personal injuries, plaintiff may 
recover for loss of earnings, though no actual 
sul was tixed.—Feinstein v. Jacobs (City Ct. N. 
Y.) 345. 


Measure of damages in action to obtain pos-. 
session of chattels wrongfully taken hy defend- 
ant determined.—Karle v. Gorham Manuf'g Co 
(Sup.) 1037. 


A charge that plaintiff is entitled to damages 
for future suffering held proper where there was 
any evidence that plaintiff would so suffer.— 
Clarke v. Westcott (Sup.) 1111. 


DEAD BODIES. 


Surviving wife may sue for damages for an- 
lawful mutilation of the body of her deceased. 
husband.—I*voley vy. Phelps (Sup.) 471. 


DEATH. 


Evidence held insufficient to raise a presump- 
tion of death.—Straub v. Grand Lodge A. O. UJ 
W. (Sup.) 750. 
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Decedents. Deputies. 


Claimr against, see “Executors and Adminis- | See “Sheriffs and Constables.’ 
trators.” 


DECEIT. DESCENT AND DISTRIBUTIO‘ 


The fact that corporation paid no dividends | 
raises no presumption of falsity in representa- 
tions made on sale of stock that company Was! ‘phe burdcn of proof is on the purty tse” 
making 2 ent of 10 per cent.—Hatch v. Spoon-: ijegitimacy.—In re Matthews’ Estate ts 
er (Sup.) 299, 308; In re Seabury, Id. 

Statement of business done by corporation, not 


shown to be true or to have been taken from its} 7) é : : ee ; 
books. is not admissible ‘n action for false repre- | A han the presumption ot legitimacy.—f 
sentations on sale of stock to show insolvency | ° atthews’ Estate (Sup.) oJ8; In re Sealury.. 
at date of sale.—Hatch v. Spooner (Sup.) 29. | Evidence in proceeding to compel distr 
One who falsely represents that he had au- of estate held sufficient to show that pear 
thority to make a contract for another is not. Was decedent's next of kin.—In re O'Brien's }- 
relieved from liability by stating. when request-, tate (Sup.) 482. 
vd to sixn written contract, that he was not the) Amount of personalty subject to transfert: 
attorney for such buyer.— Lord Vv. Van Gelder | is not affected by payment of mortgages An 
(Sup.) G68. estate under direction of will.—In re Livings! - 
. Declarations. Estate (Sup.) 468. 
As evidence, see “Evidence.” Bonds and stock of local corporation. th. 
kept at domicile of nonresident, are “nc 
within the stare,” within transfer-tax law.—1l. + 


DEED. Bronson (Sup.) 476. 
See, also, “Covenants.” 5 
AS Inortgage, see “Mortgages.” Directing Verdict. 


z s 4 99 
Grant of land to one named as executor, ete., | See “Trial. 
and his heirs, *s a grant to him individually.— 


Pfeiffer v. Rheinfrank ¢Sup.) 1076. Discharge. 


Agreement by a= grantee to waive claim or = uy - os < ee 
against grantor's husband, and to retain him in oe oe ipal Corporations™, 
its employ, is suthicient consideration for a deed. : 

--Giirty v. Standard Oil Co. of New York (Sup.) : 
369. Discontinuance. 
Default. 


Judgment by, see “Judgment.” 


Defective Appliances. . DISCOVERY. 


What 'aw governs, see “Conflict of Laws” 





evidence examined and Aeld  insuffieter! | 


See “Practiee in Civil Cases.” 


See “Master and Servant.” In an action to recover rovalties for produce 
of a libretto, defendant, before tmal. mat > 
Defective Highways. compelled to disclose the number of represet- 


tions.— White v. Wilson (Sup.) 195. 


See “Highways.” P : ; 
ee BAW: When order for examination of the offieers 


defendant corporation will be granted in ac - 
Defective Streets. on contract made by corporation te busidess - 
Which defendants succecded.—Horst wr De» 
Yuengling Brewing Co. (Sup.) 3. 
Dismissal. 


Of action, see “Practice in Civil Cases”; “Tr: 


See “Municipal Corporations,” 


Defect of Parties. 


See “Parties.” 
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Demurrer. al”? 
See “Pleading.” 
Dissolution. 
Of corporation, see “Corporations.” 
DEPOSITION. . Of firm, see “Partnership.” 
An order for examination of a witness not a 
party, in support or defense of a motion, cannot Distribution. 


require the witness to produce documents.—W al- 
lice v. Baring (Sup.) 1078, See “Descent and Distribution.” 


—_ 
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damages, including rents and = profits.—[razier 
v. Dewey (Sup. 973. 

Plaintiff's right to recover cannot be defeated 
by fact that defendant abandoned possession 


after action was brought.—Archibald v. New 
York Cent. & H. R. R. Co. (Sup.) 386. 


DIVORCE. 


‘widence held not to show such an abandon- 
at as entitled the husband to a divorce.—Si- 
1 ¥. Simon (Super. N. Y.) 1121. 


here the evidence shows neither party enti- 
| to a divorce, the court will not pass on the 
its to the custody of the children.—Simon v. 
ion (Super. N.Y.) 1121. 













ELECTIONS AND VOTERS. 


Contract dela not in violation of Pen. Code, 
§ 410, subd. 4.—Smith v. Babeock (Sup.) 965. 


EMINENT DOMAIN. 


Petition held insuticient for failure to state 
that petitioners intended to complete the work.— 
Erie & C. N.Y. tly. Co. v. Welch (Sup.) 996. 


Iividence examined, and Aeld. that the oOpera- 
tion of an elevated railroad was substantial in- 
jury to an abutting owner —Otten v. Manhattan 
Ry. Co. (Sup.) 982. 


Operation of elevated railroad in street. in 
front of plaintiff's lot will not be enjoined un- 
less plaintiff shows title to the easements taken 
by the raifroad.—NSkelly v. Metropolitan El. Ry. 
Co. (Sup.) 7. 


Condition of the property at the time of the 
trial, and pot at the time of the appropriation, 
ix to be considered.—Otten vo Manhattan Ky. 
Co. (Sup.) 982, 


The measure of damages to the owner of the 
fee for land taken for street purposes, which is 
subject to an easement, is its value subject to the 
ease. neot.—In re Opening One Hundred and Six- 
teenth Street (Sup.) 508, 


When defendant entitled to findings of facts 
as to value of real property alleged tu have been 
damaged by construction of elevated railway.— 
Buetzkes v. Manhattan Ry. Co. (Sup.) 461. 


In proceedings to condemn land for protection 
of water supply of New York City. the court, 
and uot the commissioners, bas authority to 
a allowance to counsel.--In re Daly (Sup.) 

2S, 


Under Condemnation Act (Code Civ. Proe. ec. 
23) $3372. owners under legnl disability are not 
entitled te corts and udditional allowances.— 
Manhattan Ky. Co. v. McKee (Sup.) 269. 


Documents. 
evidence, see “IKvidenee.” 


DOWER. 


rev. St. p. 742, $ 14. relative to a widow's 
eptance of a provision made in lien of dower, 
1 statute of limitations, and must be pleaded 
the party who relies upon it.—Evans vy. Ogs- 
‘vy Sup.) 1104. 


Jevise to widow of entire estate for life. with 
Vision, in case she marries, she shall retain a 
‘tiom of the estate, the balance to be divided 
lally among the children, is a devise in lieu 
dower.—Jurgens v. Rogge (Sup.) 249. 


‘ale by heirs to the lessee of the land held 
to affect a widow's dower rights.—Holm- 
st v. Bavarian Star Brewing Co. (Sup.) 380. 


Jevise of estate “equally” to testator’s wid- 
, son, and daughter, “share and share alike’’ 
in lieu of dower.—Closs y. Eldert (Sup.) 353. 


Jevise for benefit of widow Aeld not in lieu 
dower.—Conner v. Watson (Sup.) 71. 


DRAINAGE. 


aws 1895, c. 384, permitting drains to be es- 
dished though the public health dees not de- 
ud it, is not retroactive.—In re Flarris (Sup.) 
9%: HLurlburt v. Harris, Id. 


DURESS. 


Chreats by a man to commit suicide unless 
wife executes a deed is mot duress.—Girty 
Standard Oil Co. of New York (Sup.) 369. 


EASEMENTS. 


n determining whether or net a conveyance 
‘ries With it by implieation an easement over 
ler property, the condition, situntion, and value 
the respective properties and all surrounding 
ts are tu be considered.—In re Opening One 
indred and Sixteenth Street (Sup.) 508, 


Jeed describing land conveyed as bounded by 
opened street owned by grantor deld net to 
afe easement in such street.—In re Opening 
e Hundred and Sixteenth Street (Sup.) 508, 


EJECTMENT. 


Inder Code Civ. Proc. §§ 1496. 1497, counts 
* possessioo may be joined with counts for 


EQUITY. 


See, also, “Accounting’; “Charities’: “Cred- 
itors’ Bill’; “Discovery’: “estoppel”: “In- 
junction’; “Reference”; “Subrogation”; 
‘Trusts.’ 


Instrument held properly reformed on ground 
of mutual mistake.—Darmour v. Chapman (Sup.) 
Oe. 


Contract which, by reason of mistake on one 
side and fraud on the other, fails to express the 
intention of the parties, may be reformed.-—W ebb 
vy Morrison (Sup.) 449. 


Evidenee examined and held insufficient to 
show mistake or fraud sufticient to cause the 
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reformation of a copntract.—Weed v. Whitebead 
(Sup. Los. 


Evidence held insufficient to show that mar- 
rie} Woman Was induced to execute deed by 
fraud.—rirty ve Standard Oil Co. of New York | 
(Sup. JAD. 


A-tien in equity to compel assignee for benefit 
of creditors to account will not hie. but: preceetl- 
Ing must be had under statute relative to as 
signing ots.--Hvues ve Alexander (Sup.) 327. 


Delay on the part of an infant in bringing suit 
te recover gaand held under a void sale didi met 
affect his rights.—O°Duneghue veo Botes (Sup; 
G1. 

Defense of adequate remely at Jaw must be 
pleaded. —Reilly ve. Freeman ¢Sup.) o70. 


ESTOPPEL. 


To plead usurs, see “Usury.” 


Where defendant, in an action for money, ad- 
mits Hiatelity ino ao specified sum, be cannot de- 
feat discovery by claiming want of jurisdiction. 
—Eckert v. Clark (Sup.) GSO. 


A corporation held estooped, by acting under 
a contract, from attacking its validity.—Stein- 
Way ve Steinway (Sup.) 742. 


A stockholder, by accepting dividends realized 
from a contract, held estopped to attack its va- 
lidity.—NSteiuway v. Steinway (Sup.) 742. 


One who fails within a reasonable time to as- 
sert fraud in the procurement of coptruct: Waives 
the fraud.—Barber 6 Kendall (Sup.) 141. 


A wife is not estopped to qnestion the validity 
of an unanthonzed lease of her property, made 
by the husband, by the fact that she did not 
vive notice of ber ownership.—Long vv. Poth 
(Sup.) OT. 


Where plaintiff collects a portion of a judgz- 
ment, he is estopped fron: objecting to or apr 
pealing from it.—Hess v. Smith (Sup.) 650. 


One obtaining a judgment is estonped to claim 
that the same is void because of want of juris- 
diction over the judgment debtur.—Hess v. 
Smith (Sup.) 635. 


Eviction. 


See “Landlord and Tenant.” 


EVIDENCE. 


In criminal cases, see “Criminal Law;’ “Ex- 
tortion.” 

in particular actions, see “Libel and Slander”: 
Prover and Conversion.” 

Newly discovered as ground for new trial, see 
"New Trial.” 

Objections to, see “Trial.” 

Of execution of will. see “Wills.” 

Of negligence, see “Negligence.” 

Of partnership, see “Partnership.” 

Of payment, see “Payment.” 

Of testamentary capacity, see “Wills.” 


Pleading and pref. ae ~F° ha tips.” 
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Reception of. se “Tra” 

_To establish ket wi se “Wos? 
Weight and snmicieucr, see. aise, “Ane 


| Evidence held pot acmisshle in ame cr 
the mether of piaiptit ss toasters te > 
Pamcunt of almeuy aware? top acne 
ory that the mother ass.ccei fom it eatin. 
order.—Hee i rv. Heerer Scrip 4 


| Evidence af treach of erm taiedat- 
—Eiis v. Themypeog oNayple des 


"Of transactions with alee ane se “W- 
(of aondue In mUene, comp “VW <, . 
' 
y 
4 
¥ 
. 


The reietien af 9 qnecti.a, tease wei om 
thon was laid then f ro wae mer mrs 7 
ens by the fact that the feuteat cowpea & 
qnentiv daib—Davie F wo Whe wer &- 

j Manuf'g Co. Sup. tas 
| Judicial notice. 4 

Jndicial notin will not bee teben af anv 

nanews.— Pec ple wv. Casegeanda iGen Se 
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| Burden of proof. 
Burden of; TevVilgs 3H Views, ie se 
Ww rita a ie eee { is Fy 71 ea tT 4 ee 


Qo purpese.—Sruth wl Bates. boeSirl wee . 
| Declaratiens and reeks 
{ When answer is ret avain* ae 

ants us adw.ssiupn.—FPia_k t. Brasm, sa. : 
| In action for <ervieee penderad, em oom £ 


defendant acresd fo pay a oettain eh lo 
' ment IS CUMpe Tent, aS aD alm Swen gone - 
est. —Neweombe v. Hrman esc). oh. ‘ 


Declaratiors of a party ta an ata t 
missible fer puumeses of Rieni.teaisia-w ! 
Vv. Suge ¢(Sup.) ©6V. 

Opinien evidence. 

When opinivun ¢eVidenoe is Dot aime te -' * 
ple v. Barker eSup.) wer 

Witness: s cannot testify as treothe f° ft 


oN 
= 


abutting property of tae avnecm cet rs 4 
vated mab—Schbmidt weooNew YW osa nu & 
ony live. | 
Documents. 

Diagram of place where axsiezt avr 


admiissibie to actin fro persue: spe 7 
v. Metropolitan Si by. Ceo. «Sagi iat 
Bond and mortgage fect 2 ct ant 
thir] person for neg tTmansste of mores’ 
admissibie te prove the trastee uf fe: 
such third person to the memoirs co ea c- 
faith.—Goldeusec ve Lawre rae er un) 
194. 


A letter explaining the armrest e ‘A 
judgment is admissible ip an ace a wie 


comproinise iS urged as a G- lemme. = 
Hall (Sup) 41L 


- 


Entry in books of thind meme ast 
reguiar course of business. 2 alm als 
ple vu. McLaughiii «Supls Lrecy 


Parol evidence. 

Paro] evidence is admiss) le tn st oe 
left in doubt by written a ciracti—BRett 
sons (City Ct. N. ¥.1 De. 


INDEX. 


tract examined, and held not ambiguous, 
to admit of parol evidence.—Schoen vy. 
rer (Sup.) 367. 


ining of phrase “on call.” in written con- 
for manufacture of goods, may be shown 
rol evidence.—Neff v. Klopfer (Sup.) 654. 


“ol evidence of a written contract is ad- 
ble, where the writing is in the possession 


2 party objecting.—Williams v. Hays (Sup.) 


ence made competent by that of ad- 
‘se party. 
ere part of+ correspondence between the 


es is) introduced by one, the other party 
introduce the balance. — Lewis v. New- 


we (Sup.) 8. 


exht and sufficiency. 

Of Of loss of bouks held sufficient to render 
ssible evidence of contents. — Stanfield v. 
kerbocker Trust Co. (Sup.) 600. 


citals in rent receipts that the letting was 
he month were not conclusive.—Green Vv. 
kle (Sup.) 652. 


Examination. 


vitness, sce “Witness.” 


EXECUTION. 


Vill, see “Wills.” 


eturn of execution is a jurisdictional fact in 

‘ecdings under Code Civ. Proce. § 2435, for 
nination cf Ss debtor.—Jennings  v. 
easter (City Cr. N. ¥.) 108. 


rder for examination of judgment debtor in 
plementary proceedings cannot be made, un- 
Code Civ. Proc. § 2485, unless execution had 
a returned unsatistied.—Jennings v. Lancas- 
(City Cr N. ¥.) 196. 


is necessary that a recciver. in suppie- 


itary proceedings, file his bond with the 
k. as provided by statute. before he is) au- 


rized to act.—National 
tach (City Ct. N. Y.) 4 


ppointment of receiver beg a ean pro- 
lings is not complete until his bond has 


My all-Paper Co. v. 


n tiled.—National Wall-Paper Co. v. Ger- 
1 (City Ct XN. Y.) 428. 
livery of an execution to a= sheriff binds 


ttels of the debtor (as against other credit- 
, though they are of a kind whieh might be 
cted by the debtor as exempt.—Tield v. Ingre- 
a (Co, Ct.) 1135. 


AW requiring property sold to be open to the 
oer of bidders held sutticiently eomplied 
h.—KFarle v. Gorham Manuf'g Co. (Sup. ) 1037. 


SXECUTORS AND ADMINIS- 
TRATORS. 


Svidence, on application for sale of decedent's 
id to pay debts, held sutticient to show thut 


| 
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decedent owned no personalty at the time of his 
death.—In re Plopper’s Estate (Surr.) 33. 


Executor who overpaid a widow, who was 
life tenant, and was liable to her children, us 
remuinder-men, for the amount overpaid, may 
deduct from the principal due to those children 
who had lived with their mother the cost of 
their maintenance during the lifetime of their 
mother.—In ve Braunsdorf's Estate (Sup.) 229. 


Kvidence examined and held that claims for 
services as physician and nurse were properly 
disallowed.—Hughes v. Davenport (Sup.) 243; 
Walsh v. Same, ld. 


Executors held liable as trustees for conver- 
sion, throngh their negligence, by a coexecutor, 
of iwoney bequeathed for investment for the pur- 
pose of apnuity.—Thompson v. Hicks (Sup.) 340. 


Motion to dismiss proceeding in surrogate’s 
‘eourt) for insuthciency of petition will not be 
granted before final order where defect is curable 
by amendmwent.—klu re Miller (Sup.) 447. 


Executors are entitled to commissions on se- 
curities received by them as part of the estate, 
Where it is unnecessary to convert securities for 
payment of debts or legacies.—In re Curtiss’ Es- 
tate (Surr.) oJS6. 


Action on claim against decedent's estate, 
though for funeral expenses, must be commen- 
ced within six months after publication of no- 
| to present claim.—Koons v. Wilkin (Sup.) 


Administ'ators may sue to recover on 1 policy 
of fire insurenee, though the loss was of both real 
and personal property.—Lawrence v. Niagara lire 
Ins. Co. (Sup.) S11. 


Services rendered by an executor held to be 
outside of those required as such executor, and 
for which he was properly allowed extra com- 
pensation.—Ip re MecCord’s Will (Sup.) 852. 


An executer may be allowed compensation for 
services rendered the estate outside of his_ offi- 
cial duties.—In re MecCord’s Will (Sup.) 852. 


An action against a foreign executor individu- 
ally to compel him to apply securities in his 
possession to redeem bonds pledged by his) tes- 
tator will not lie.—Collins v. Steuart (Sup.) 891. 


A bill in equity will not lie to compel a foreign 
executor to apply securities in) redemption of 
others pledged by his decedent. and to enjoin 
their removal to the state from which they were 
tuken.—Collins ¢. Steuart Sup.) S91. 


In an action for partition agninst a widow, as 
executrix, she has the right to answer jindividu- 
ally, especially as plaintiff did not object to her 
appearance in that eapacity.—LEvans ve. Ogsbury 
(Sup.) 1104. 


Land of a decedent cannot be sold for costs of 
an action against the surviving partner of de 
cedent.—In re Stowell’s Estate ¢Surr.) 1127. 


Exemptions. 


Land purchased with pension money, see “Pen- 
sion.” 
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EXPRESS COMPANIES. 


An express company to whom a trunk ctieck 
was delivered held liable for the loss of the con- 
oe of the trunk.—Springer v. Westcott (Sup.) 

09. 


EXTORTION. 


Evidence held sufficient to convict a captain of 
police of extortion.—Peuple ¥ McLaughlin (Sup.) 


1005. 
Extra Allowance. 
See “Costs ” 
Fast Driving. 


e 


See “Negligence.” 
Fees. 


Of sheriff, see “Sheriffs and Constables,” 


Fellow Servant. 
See “Master and Servant.” 


Fire Department. 


See “Municipal Corporations.” 


Fire Insurance. 


See “Insurapcee, 


FIXTURES. 


Title to fixtures placed) on premises under 
coutraet of conditional sale passes to mortgagee 
of premises where coutract of sale was not filed. 
—Duffus v. Howard Furnace Co. (Co. Ct.) 19. 


Food. 
See “Adulteration.” 


Foreclosure. 
Of mortgage, see “Mortgages.” 


Forfeiture. 


Of membership in mutual benetit company, see 


“Tnsurance.’ 


FRAUD. 


See, also, “Deceit’; “Iraudulent Conveyances,” 


rand cannot be predicated on a breach of 
promise to perform an-oact.—Lynch v. Sauer 


(Sup.) G66. 


A witness to forged arsigument of a stock cer- 
tiheate Acid liable to one loaning money thereon. 


—Second Nat. Bank v. Curtiss (Sup.) 1028. 


FRAUDS, STATUTE OF. 


A verbal agreement held valid as a &: 
one year, to commence in futuro. —Gr- 
Weckle (Sup.) 652. 


Under 2 Edm. Rev. St. 139, § @ @ Fi: | 
more than one year. made by ap agent ; 
Written authority, does not bind the «» - 
Long v. Poth (Sup.) 670. 


When memorandum is not suticient * 
contract out of statute of frauds.—Har+: 
Walter (Sup.) 677. 


In an action for breach of contract of & 
ment, the objection that it was within t- — 
ute of frauds is waived if not pleaded.—T:-- 
v. National Starch Manuf’g Co. Sup.) 7 


FRAUDULENT CONVEY: 
ANCES. 


Action to set aside transfer of perso: °° 
erty may be maintained in the same wart | 
action to set aside conveyance of real pre 
—Webb vy. Staves (Sup.) 414. 


Plaintif€ will not be denied all relief be -! 
his prayer for relief tg inappropriate.—W:- 
Staves (Sup.) 414. 


A chattel mortgage where the morteaz™ > 
MANUS oD session held fraudulent as te 
itors.—'Tedesco v. Oppenbeimer iSup) 1% 


GARNISHMENT. | 
Where the defendant is a nonresident. st. | 

service is had. and the garnishee is a comes 

of another state, held, no jurisdiction is sey: > 


—Blhinc v. Tenuessee Coal. Iron & Railnes* | 
(Sup.) 906. 


GUARANTY. 


In an action against a guarantor of ak: i 
eured by collaterals deposited with a beak = 
stakeholder, uc tender is required before st° 
Robertson v. Sully (Sup.) 9&5. 


Contract construed, and held, that a &~- , 
mental contract with the debtor did mot te. << 
the guarantor.—Robertson vy. Sully (Supt c. ; 


In an action against the guarantor of 2: | 
secured by collaterils, the judgment carset * 
vide for the return of the securities.—-Retert~ 
v. Sully (Sup.) 935. 


GUARDIAN AND WARD. | 


Under 2 Rev. S*. p. 326. § SS. the teria >! 
ona guardian whe purchases land of the ¥ > 
to show that the purchase was within th 
ception of the statute.—O’Donogoue 5. Bo 
(Sup.) 961. 


HABEAS CORPUS. 


Officer having prisoner in custody cannot «f+ 
froin final order discharging him.—lo rm Ve. 
(Sup.) odd. 
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testimony to show the financial condition of the 
wife.—People v. Karlsice (Sup.) 481. 


Where husband abandons wife, and acquires 
residence in another state. a decree of divorce 
there procnred withont her knowledge is void, 
and is no defeuse to a prosecution for abandon- 
ment.—People v. Karlsioe (Sup.) 481. 


Testimony held admissible in action to recover 
from a husband fer services in nursing his wife 
In Rickness.—Keenan vo Getsinger Sup.) S26. 


Illegitimate Children, 


See “Descent and Distribution.” 


INDICTMENT AND INFORMA- 
TION. 


Information is insufticient Where it does pot 
hame person who committed alleged crime.— 
People v. Hannan (Sup.) 702. 


_ Reference as to time in one count to allegations 
prior counts Acid suffciest.—DPeople vy. Me- 
Laughlin (Sup.) 1005, 


~ Harmless Error. 
- “Appeal.” 

















HIGHWAYS. 


nan action fo: injuries by a defective high- 
¥. plaintiff nced not show that the commis- 
ner had money .o make repairs, though he has 
ea it—Whitlock v. Town of Brighton (Sup. 


Vant of funds in the hands of a highway com- 
‘sioner held no defense for an injury caused 
i defect’ therein.—Whitiock v. Town of 


ighton (Sup.) 433. 


Hiring. 


e “Master and Servant.” 


Holding Over. 


¢ “Landlord and Tenant.” 


HORSE AND STREET RAIL- 
ROADS. : 


“uso, “Carriers”: “Railroad Companies,”’ 


Evidence, in an action to recover for a child 
led on a street-car track, held insuthcient for 
C submission of defendant's negligence to the 
ry.-—Goldschmidt vy. Metropolitan Cross-'Town 
Co. (Supy 299. 


Ponduct of motorman prior to collision of car 
th plaineifr may be considered by jury.—Ben- 
ity. Brooklyn Heights R. Co. (Sup.) H7. 


‘Vidence held sufficient to sustain verdict. for 
ures to plaintiff, who was run over by defend- 
fs street: cur.—Beonett  v. Brooklyn Heights 
Co Sup) +47, 


‘Apense of protecting elevated railroad from 
Hug by reasun of construction of sewer in vity 
tbe borne by railroad alone.—Brooklyn ED. 
Cov City of Brooklyn (Sup.) 560. 


tS not contributory negligence, as a matter 
AW. to attempt to drive ncrosé street-car 
ky 8Y fect iy front of a cable car aporouch- 
it the rate of 7 miles an hour.—Reilly vy. 


td Ave. R. Co. (Sup.) 593. 


driver Of a wagon struck by a eable car 
(bot guilty of contributory negligence.—Me- 
id v. Third Ave, R. Co. (Sup.) G39. 


idence that, oecuuse of the car's sudden 
. plaintiff war thrown to the floor, was neo 
“ice of negligence.—Black vy. ‘Ehird Ave. R. 
Sup.) 830, 


‘Wence ir an action for injuries to a boy on 
held insuficient to take the case to the jury. 
lov. Metropclitan St. Ry. Co. (Sup.) 969, 


Indorsement, 


See “Negotiable Instruments.” 


INFANCY. 


See, also, “Parent and Child.” 
Custody of children, see “Divorce.” 


Objection that judgment against infant waa 
rendered without appointing guardian ad litem 
Tuay be raised on appeal trons Judgment.—Fr pat 
v. Irost «(Co Ct.) 18. 

Jadgwent rendered against infant in justice 
court, without first appointing guardian ad litem, 
will be reversed. though objection was uot 
raised below. -Frost v. rust (Co. Ct.) 18, 


A void sale of infant's land wus not cured by 
confirmation thereef by the court.—O’ Donoghue 
v. Boies (Sup.) 9G, 


Under 2 Rev. Si. p. 105, § 176. a partition sale 
of an infant's land in contravention of a) wil] 
was void.—O’Doneghue vy. Boies Sup.) 961, 


Infringement. 
of trade-mark, SOU *Trade-Marks and Trade- 
Names,” 


Inheritance Tax, 


See “Descent and Distribution.” 


INJUNCTION. 


Under Laws 1892, ¢&, 301, a taxpayer cannot 
HUSBAND AND WIFE. enjoin dock commissioners from interfering with 

possession of wharfaze which they Claim) he 
thal of prosecution of a husband for aban-| holds under a lease.—Rogers y. O' Brien (Sup.) 
“nt of family, it is error to refuse to admit Ba. 
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A decree enjoining defendant from doing some- 
thing which there was no evidence that he ever 
intended to do, or claimed that be bad a right 
to do, held erroneous.—Bruuner v. Kaempfer 
ap.) 700. 


The prosecution of separate suits by several 
parties against the same person, each claim be- 
ing distinct, will not be enjoined. — National 
inion Bank v. London & River Plate Bank 
Sup.) 741. 


Distribuiees of an estate under a decree of a 
foreign court will not be enjoined froin receiving 
their interests thereunder.—Davis vv. Cornue 
{Sup.) TSS. 


Where a mortgagee takes possession of mort- 
gaged chattels in violation of a covenant, injune- 
tion will lie —Karle v. Gorham Manuf’g Co. 
Sup.) 1037. 


INSANITY. 


It is no defense to an action for negligently: 


losing a vessel that the negligence was because 
of temporury insanity caused by efforts to save 
it.—Williams v. Hays (Sup.) TOUS. 


Motion to appoint committee will be denied 
where commission is in forece.—In re Parke (Sup.) 
1067. 


Where the application for the ap ointment of 
-@ committee is made by the hushand or wife, no- 
tice to the relatives is unnecessary.—In re Parke 
Sup.) LOG. 


Instructions. 


See “Criminal Law”; “Trial.” 


INSURANCE. 


Lloyds policy, see, also, “Contracts.” 


Acceptance by agent of premiums on forfeit- 
ed povdicy does not reinstate policy, unless agent 
was authorized to receive the money or to waive 
the forfeiture.—Jucksun v. Royal Benetit Soc. 
(City Ct. N. Y.) 2S. 


Act.on will lie on oral contract to issue fire 
msurance policy.—Clarkson vy. Western Assur. 
‘Co. (Sup.) od. 


Direction of verdict for defendant in actton 
for insurance on a steamboat “laid up” at a cer- 
tain port, op ground that boat was not shown 
to have been laid up, held erroneous.—Clarkson 
v. Western Assur. Co. (Sup.) 33. 


fssuance of policy in accordance with accept- 
“ed application may be compelled after. tire.— 
Clarkson v. Western Assur. Co. (Sup.) 33. 


Code Civ. Proce. § 1785, subd. 4, relating to 
dissolution of corporations, is not limited by 
Laws 1892, ec. 690, § 45.—People v. equitable 
Mut. Lire Ins. Corp. of New York (Sup.) 890. 


In determining solvency of mutual company, 
aceount must be taken of capital stock notes.— 
People v. Equitable Mut. [ire Ins. Corp. of 
New York (Sup.) SU. 


Designation. of beneficiary as “estate” 011. 
of beneficiary named in original puolicr i. 
mean “estate” cf deceused beneficiary Hy “fF \ 
v. Metropolitan Life Ins. Co. (Sup.) 12. 


Applicant who answers questions truls, #: 
affected by falsity in answers written ing: 
tion by insurer’s agent.— Robinson v. Mety 
tan Life Ins. Co. (Sup.) 146. 


Provision in pclicy limiting time withia © . 
action must le brought thereon Aeld war- 
Robinson v. Metropolitan Life Ins. Co ™ 
146. 


Provision in pohcy that ne obligation 1: 
sumed by insurer unless insured was it 
health” refers to his physical eonditien-f 
inson v. Metropolitan !-ife Ins. Co. (Sup. lt 


| 

Execution and delivery of mortgag 27 |. 
crow held not a breach of cuuditien in pit'- 
Adler v. Germania Fire Ins. Co. (City Co) 7. 
Y.) 207. 

When suicide of insured restricts reese | 
assessments paid.—-Thommen v. Jewerr 3 
Tradesmen's Co. of New York (City Ct ..! 
222. 

A policy of life insurance issued to the = ['- 
ed is assignable and enforceable by the ass 

| . 


—Steinback v. Diepenbrock (Sup.) 279. 


Complaint in action on policy will be diss 
ed where breach of condition is show. * 
there is no evidence to relieve insured tow © 
condition.—Stapleton ov. Greenwich los ¢ 
(City Ct. N. Y.) S47. 


Condition in a Lloyds policy that po activa =: 
be brought on it after three years is 2h! 
With by suing some of the insurers with © 
time, the policy providing that actions sit: * 
brought against only one insurer at a Ul 
New Jersey & P. Concentrating Works +. 40 
ermann (Sup.) 489. 


Forfeiture of membership in mutual benemt * 
sociation held not waived by acrepting an & 
taining dues after time limited for pryait- 
People v. Mutual Reserve Fund Life As: 
(Sup.) 617. 


A provision that loss under a policy stil ¥ 
be payable tilt GU days after “an awanl of i 
praisers, when appraisai has been rey 
means if required by either party.—Lawreer 
Niugara Fire Ins. Co. ‘Sup.) $11. 


Policy examined, and held not to covet > 
dwelling houre, but only the barn and nut tnx 
—Saunders v, Agricultural Ins. Co. (Sup! 


An offer to return an nnearned premium Hs 
sufficient where it was kept subject to the oe 
of the insured.—Walthear vy. Pennsylrana f | ; 
Ins. Co. (Sup.) 837. ; 

Constitution or » benevolent society examine 
and held. thet on the death of a memler :t : 
rears his widow was not entitled to recover '” 
death fund.—Morris v. Krakauer Youug M2: 
Ass'n No, 1 (Sup.) 948. 


Interest. 
See “Usury.” 


Wee wee ee eee 
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INTOXICATING LIQUORS. 


Notice not te sell liquors as requisite to 
ung for damages caused by intoxication must 
* given to persons who have liquor license as 
‘ell as to those who bave not.—Snyder v. 
aunt (Sup.) 408. 


License cannot be revoked because a womuin 
ld liquors on the premises, unless she sold with 
censee's permission, and was pot a member of 
is family.—People v. Excise Com’rs of Pough- 
eepsie (Sup.) 485. | 

An averment that defendant sold liquor “con- 
‘ary to law” is insufhicient on demurrer before 
justice.— Village of Cortland v. Howard (Sup.) 
AS. 


It is within the diseretion of the board of ex- 
ist to refuse a license to sell liquor on premises 
-hich have become of bad repute, and, in the 
pinion of the commissioners, an unfit piace in 
shich to permit liquors to be sold.—People v. 
lurray (Sup.) 10U6. 


Joinder. 
If causes of action, see ‘‘Pleading.” 


- JUDGMENT. 


Against infant, see “Infancy.” 
Ky justice, sce “Justices of the Peace.” 


Requiring defendant, as condition of opening 
1udgment by default, te stipulate that verdict 
shall be conclusive, and no appeal taken there- 
‘rom, is unreasonable.—Fuchs & Lang Manuf'g 
Co. w. Springer & Welty Co. (City Ct. N. Y.) 24. 


Requiring defendant to deposit’ money with 
clerk as condition for opening default held a 
reasonable exercise of court’s discretionary pow- 
orn.—Fuchs & Lang Manuf'g Co. v. Springer & 
Welty Co. (City Ct. N. Y.) 24. 


Rulings on evidence are not conclusive on ei- 
ther party, where there was a mistrial.—Walton 
v. Mather (City Ct. N. Y.) 26. 


Judgment rendered and failure of defendant 
to appear at trial held not an adjudication as to 
all ixsues raised by the pleadings.—Barber v. 
Kendall (Sup.) 141. 


Judgment of foreclosure should not be vacat- 
cd on affidavit by defendant’s counsel that he 
allowed judgment to be taken because of a prom- 
ine that the amount of the mortgage would be 
afterwards adjusted.—Cook v. New Amsterdam 
Real-Estate Ass’p (Sup.) 161. 


Judgment by cefault could not be entered 
dgainst defendan’ in action for libel before Code 
Civ. Proc. § 635, was amended by Laws 1895, 
“. 5T8.—Davis 7. Fox (Sup.) 163. 


Motion to vacate a judgment held properly de- 
nied.— Weed v. Whitehead (Sup.) 178. 


Trregularities in order of dismissal cannot be 
taken advantage of on motion to punish party 
for contempt in disobeying order made in the 
proceeding whieh was dismissed.—Wolfe _ v. 
Knight (City Ct. N. Y.) 210. 
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_ A refus¢! to vacate a judgment rendered dur- 
ing a stay, defendant having no defense on the 
merits, held proper.—Timolat v. S. J. Held Co. 
(City Ct. N. Y.) 221; Oakland Chemical Co. vy. 
Same, Id. 


A joint judgment tecovered in a foreign state 
cannot be the basis of an action in another state 
against a join’ defendant who was not served. 
—Hoffman v. Wight (Sup.) 262. 


Where an order allowing defendant to remove 
all the papers from the files did not recite plain- 
tiff’s opposing affiduvit, it should be amended.— 
Schecker v. Woolsey (Sup.) 292. 


The validity of a contract on which action is 
based is established by judgment jin favor of 
plaintiff, even as to defenses not pleaded.—Fouulke 
vy. Thalmessinger (Sup.) 563. 


Where decree requires, specific delivery of 
shares of stock, and there is no evidence as to 
value of stock, alternative provision for certain 
sum of money is erroveous.—Keilly v. Freeman 
(Sup.) 570. 

A judgment in an action for a claim on con- 
troct is a bar to an action for the conversion 
of the same property.—Hess v. Smith (Sup.) 635. 

When severance cannot be granted and judg- 


ment rendered against one of several defend- 
ants.—Hand v. Rogers (Sup.) 657. 


Where plaintiff rejects an offer of judgment, 
and does not recover a more ‘favorable one, one 
should be entered for him, less defendant’s costs 
nfter the offer.—Southard v. Becker (Co. Ct.) 

21. 

A judgment cannot be amended by another 
judge at a subsequent term as to matters not 
raised before the first judge.—Wingrove y. Ger- 
man Sav. Bavk (Sup.) 1092. 


Judicial Notice. 


See “Evidence.” 


Jurisdiction. 


On appeal, see “Appeal.” 


JURY. 


Communication between court and jury, see 
“Trial.” 


Competency of juror for bias and previously 
formed opinions determined.—Laidlaw v. Sage 
(Sup.) 770. 

Qualification of juror for intelligence held de- 
terminable by the trial judge—People v. Mc- 
Laughlin (Sup.) 1005. 


JUSTICES OF THE PEACE. 


Authority to serve summons, see “Writs.” 


Judgment cannot be entered on day at which 
cause is adjourned by consent, without waiting 
one hour after time set.—Ireeborn yv. Badgley 
(Co. Ct.) 17. 
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Entry of judgment in morning where verdict 
was rendered late the preceding night is an ep- 
try “forthwith.” within Code Civ. Proc. § 3015. 
—Sweet v. Marvin (Sup.) 442. 


Judgment rendered by justice within four 
days limited by law is not affected by determina- 
tion as to amount of costs after expiration of 
the four days.—Rich v. Markham (Sup.) 602. 


A justice, on the second trial of a case, may 
order trial by jury on his own motion.—New 
York Small Stock Co. v. Third Ave. R. Co. 
(Sup.) 637. 

A judgment of a justice not rendered within 
fonr days after submission is void.—Catlin v. 
Rundle (Sup.) 979. 


Justification. 


For libel. see “Libel and Slunder.” 


Laches. 


See “Equity.” 


LANDLORD AND TENANT. 


Cancellation of lease, see “Contracts.” 
Paral lease, see “Frauds, Statute of.” 


Rights and Habilities. 

The failure of a tandlord to keep a stairway in 
repair Aeld to render him liable to a tenant in- 
ited Were seer eneten vy. Jacobs (City Ct. N. 

.) 345. 


The existence of a defective stairway for three 
months held constructive notice thereof to the 
landlord.—Feinstein v. Jacobs (City Ct. N. Y.) 
345. 


Failure of a tenant injured by a defective 
stairway to carry a light, Aefd not contributory 
negligence.-—F einstein v. Jacobs «City Ct. N. ¥.) 
345. 

In the absence of an agreement to repair, the 
tenant cannet recover for damages from the 
want of necessary repairs.—Laird vy. McGeorge 
(Sup.) 691, 


Where a tenant pays only a. portion of a 
month's rent and is evicted, he cannot recover 
any of it ag a per diem overpayment.—Kahn v. 
Tobias (Sup.) 632. 

Where money is deposited to secure rent. and 
the tenant is evicted. so much of the deposit as 
remains after paying the rent belongs to the 


tenant.—Kahn v. Tobias (Sup.) 6382. 


It is the tenant's duty to keep the roof of the 
leased building in repair.—Lynch v. Sauer (Sup.) 
iO. 

Evidence examined, and held that there was 
eopstructive eviction of the lessee by the fessor. 
—Wryse vy. Russell GSup.) 683. 


Measure of damages for refusal of lessee to 
take possession or pay rent will amount to rent 
reserved Jess amount paid. — Segal v. Fnsler 
(Sup.) G94. 


Lessee who gives notice. before term com- 
meuces, of his refusal to take possersion or pay 


rent, cannot put lessor in default by tend: 
es during term.—Segal v. Ensler. 


Leases. 

Whether landlord waived notice of tei' 
intention to terminate tenancy Ae/d a qu: 
for the jury.—Thompson v. Chick ¢Supi « 


A lessees possession after taking a leas: 
der it. though he was theretofore in puss% 
—Valentine v. Healey (Sup.) 2&7. 


Lease by cotenart to a firm of which % - 
them is a member construed. and effect of} 
Ing over determined.—Valentine ov He- 
(Sup.) 28% 


A tenant. in the absence of the agen. 2 
surrender possession to the person in b> 
one office.—Frost v. Akron Tron Co. i: 
34%. 


Evidenee examined, and held. that the que 
of the sufficiency of the surrender of prm~ 
was for the jury.—Frost v. Akron Ino l« 
(Sup.) 374. 


Necesrary parties, in an action on a re 
where certain of the landlords have oot 
title to the lessee, determined.— Holmqus | 
Bavarian Star Brewing Co. tSup.) dN. 


Performance of a condition precedent te ‘* 
taking effect of the lease held waived by & 
lessee's remaining in possession, paying fet-- 
Lynch v. Sauer (Sup.) 666. 


A tenant who. with knowledge of the {7 
failed to avoid a lease for duress and friod. '* 
three years, ratified the same.—Lynch ¥. 
iSup.) 606. 


There must be an eviction to constitte5 
breach of the lessor’s covenant of quiet et)" 
ment.—Lynch v. Sauer (Sup.) 6066. 


Notice by lexsee to lessor before commer 
ment of lease, that he will not take poses? 
or pay rent is » breach of the lease.—Seai ' 
Ensler (Sup.) 694. 


Holding over. 

After surrender of possession. resnming & 
game under an agreement with the agen! '* 
not to conatitute a holding over.—Frost ¥. Abs 
Iron Co. (Sup.) 374. 


Rent. 

In an acticn on covenant to pay rent. de? 
of occupancy presents ao irsue.—Westor ¥. kh. 
ley (City Ct. N. Y.) 216. 


Complaint on expresr agreement to par! 
need not allege ownership nor oeceupares © 
property.—Havem-yer v. Switzer «its Ci \ 
Y.) 352. 


Recovery of possession. 

In summary proceedings to recover posses? 
of demised premises, on the ground tag 
tenant kept a disorderly house. it is admis” 
to show that such fact existed continued. 
over three months before tbe procesiing 4- 
commenced.—Gvelet v. Lawlor (Sup. 691. 


A petition defectively verified does pet ©” 
a justice jurisdiction in summary proves 
under Code Civ Proc. § 2235.—Marchsm | 
Haber (Sup.) 950 
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Laws. 


See ‘*Statutes.” 


Leases. 
See ‘‘Tandlord and Tenant.” 


Legacy Tax. 


See ** Descent and Distribution.” 


LIBEL AND SLANDER. 


Plaintiff canuot recover for mental anxicty 
caused by legishuitive investigation of libelous 
charges.— Raines v. New York Press Co. (Sup.) 
425, 


Allegation in complaint that libelous words 
were copied in other papers will be stricken out 
as irrelevant.—Raines v. New York Press Co. 
(Sup.) 40. 


ltiight to damag:s for malicious libel is not xf- 
fected by the facet that such charge was ab- 
surd and would not be believed by plaintiff's 
friends.—Van Ingen v, Star Co. (Sup.) 114. 


Damages muy be recovered for mental suffer- 
ing Where publication was libelous per se.—Van 
Ingen v. Star Co. (Sup.) 114. 


Publication charging plaintiff with raising 
money to bribe vuters is libelous per se.— Van 
lngep v. Star Co (Sup.) 114. 


The fact that publication charging plaintiff 
with a crime was made without investigation as 
to its truth is preof of malice.—Van Ingen y. 
Star Co. (Sup.) 114. 


Complaint must allege with certainty that pub- 
lication of alleged libel produced the resultant 
dumnage, ~-Rebertson ve. New York Press Co. 
(Nup.) 187. 


Malice is not essential to an action for libel.— 
Prince v. Brooklyn Daily Eagle (Sup.) 250. 


In New York punitive damages may be recov- 
ered though only Lominal damage is shown.— 
Prince v. Brooklyn Daily Eagle (Sup.) 250. 


Evidence held not to disprove matice so as to 
Warrant instruction that exemplary damages 
could not be allowed.—Prince vy. Brooklyn Daily 
Eagle (Sup.) 250. 


Allegatiors in ai answer averring truth being 
sufficient in mitigation of damages. held not de- 
inurrable as not constituting justification.—Roe 
ber v. New Yorker Staats Zeitung (Sup.) 255. 


License. 


To sell liquor, see “Intoxicating Liquors,” 


Liens. 


Seo ‘Mechanics’ Liens.” 


Life Insurance. 


See “Insurance,” 
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LIMITATION OF ACTIONS. 


See, also, “‘Adverse Possession.” 
To revoke probate of will, see “Wills.” 


Executor may retain, out of legacy, debt due 
from legatee to testator, though the debt. is 
barred by limitation. — In re Foster's Estate 
(Surr.) 36. 

The statute begins to run, against cause of 
action to reform deed on ground of mistake, 


from time of delivery of deed.—Exkorn v. Ex- 
korn (Sup.) 68. 


Part of claim for services held barred by limit- 
ation.—Mahony v. Clark (Sup.) 13S. 


In an action against an administrator on a 
claim prima facie barred by the statute, plain- 
tiff may show facts in avoidance without plead- 
ing them.—Minzesheimer v. Bruns (Sup.) 261. 


Where a mortgagee in possession under an ab- 
solute deed sells to a bona fide purchaser, lim- 
itutions are available as a defense to an ae 
au for any surplus.—Mooney v. Byrne (Sup.) 
ONS. 


Where creditor under an agreement was al- 
lowed to enjey certain premises as security for 
debt, Arid, that the statute did not begin to run 
while she was in enjoyment of the premises.— 
Alden v. Barnard (Sup.) 1069. 


A paywwent by an administrator to another than 
petidoner will not take out of the statute a pro- 
ceeding to obtain a distributive share.—In re 
Miller's estate (Surr.) 1129. 


A proceeding to obtain a distributive share 
through an accounting in the surrogate’s court 
must be begun within six years after a year and 
n half from granting of letters.—In re Miller's 
Estate (Surr.) 1129. 


The fact that an administrator furnished an 
account to the next of kin within six years will 
not take a proceeding to obtain a distributive 
share out of the statute.—In re Miller's Estate 
(Surr.) 1129. 


Liquors. 


See “Intoxicating Liquors.” 


LIS PENDENS. 


After filing lis pendens, one cannot obtain title 
from a party to the action which will defeat the 
Judgment.—Shannon v. Pentz (Sup.) 304. 


Lloyds Insurance. 
See “Insurance.” 


Malice. 


See “Libel and Slander.”’ 


MALICIOUS PROSECUTION. 


The fact that defendant consulted counsel be- 
fore instituting the proseention did) not show 


- 
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that the Pee en was advised,—Davidoff v. 
Wheeler & Wilson Manuf'g Co. (Sup.) 661. 


If counsel advised the prosecution, defendant 
must show that a full and fair stutement of 
the facts was made.—Davidoff v. Wheeler & 
Wilson Manuf'g Co. (Sup.) 661. 


Defendant's actual belief as to plaintiff's guilt 
is imunaterial.— Davidoff v. Wheeler & Wilson 
Manuf g Co. (Sup.) GGL. 


Married Woman. 


See “Divorce”: “Dower”: “Husband and Wife.” 


MASTER AND SERVANT. 


Contract of employment held to have been 
terminated by mutual consent. — Merrill v. 
Waketeld Rattan Co. (Sup.) G4. 


Trackman who was struck by engine while on 
track in course of his employment held guilty of 
contributcry negligence.—Tomko v. Central R. 
(Co. of New Jersey (Sup.) 144. 


Injury to servant Aeld to have resulted from 
negligence of fellow servant, and not from fail- 
ure of master to make rules.—Davis v. Staten 
Island Rapid Transit RK. Co. (Sup.) 107. 


In an action by employé for damayes, held that 
the master was not linble as for failure to fur- 
nish a safe place to work.—Whallon v. Sprague 
Electric Elevator Co. (Sup.) 174. 


A master furnishing safe appliances held liabie 
for defects subsequcotly occurring which he 
might have discovered.—Stapf v. V. Loewer's 
Guimbrinus Rrewery Co. (Sup.) 206. 


When master is chargeable with notice of de- 
fective condition of machinery.—lex vy. Le 
Comite (Sup.) 316. 


Evidence feld not to show. as matter of law, 
that servant who was injured by defective ma- 
chinery knew of the defect.—Iox v. Le Comte 
(Sup.) 316. 

Evidence examined and held not to show neg- 
ligence on the part of the master.—Irvine v. If, 
H. Palmer Manuf'’g Co. (Sup.) J22. 


Contributory negligence hcld a question for the 
jury in an action by a servant against his master 
fur personal injuries.—Borgeson vy. United States 
Projectile Co. (Sup.) 408. 

When it is a question for jury whether dangers 
by which servant was injured were latent or ap- 
uirent to ordinary observation. — Borgeson — y. 

Jnited States Projectile Co. (Sup.) 458. 


Master held not guilty for failing to take 
proper precautions for safety of servant.—Lud- 
low v. Groton Bridge Co. (Sup.) oOo. 


Evidence in an action for breach of contract 
of emoloyment held to sustain a verdict for 
plaintiff.—Thelberg v. National Starch Manuf'g 
Co. tSup.) 738. 

Evidence held sufficient to warrant the submis- 
sion of the issue of defendant's negligeuce.— 
Dumes v. Sizer (Sup.) 02. 
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Evidence held insufficient to charge a railri4 
company with hability for injury to a switet.ciat 
by stepping into a hole in the switcbyard.—Arus 
v. Buffalo, R. & P. Ry. Co. (Sup.) 977. 


MECHANICS’ LIENS. 


In an actieo by 9 subcontractor. the buries ~ 
not on the owner to show a completion by 2 
on default of the contractor, aud the costs User 
of.—Beecher v. Sehuback (Sup.) 325. 

Where the con.plaint alleges performance, 67+ 


dence of substantial performance is inadmrs ir. 
—Beecher v. Schuback (Sup.) 325. 


Memorandum. 


Of agreement to lease coal mine, see ~Mives 
and Mining ”’ 

Under Statute of frauds, see “Frauds. Statue 
of” 


MINES AND MINING. 


Memorandum of agreement for lease of eval 
under certain lands Aeld an executory Contract.— 
Genet v. President, ete, of Delaware & EE. 
Canal Co. (Sup.) 1087. 


Memorandum of agreement for lease of eu! 
held to contain an implied promise that [es ++ 
would not violate its duties in respect ta t- 
method of conducting the work.—Genet v. Pr~ 
ident, ete, of Delaware & H. Canal Co. (Sup! 


1087. 
Misjoinder. 


Of parties. see ‘‘Parties.” 


Mistake. 


As affecting running of limitations, see “Lic- 
itation of Actions.” 


MORTGAGES. 


See, also, “Chattel Mortgages”; 
Conveyances.” 


What are fixtures, see “Fixtures.” 


*“Fraudp!ect 


Covenant that mortgage shal] hecome due 33 
payable forthwith, at the option of the we 
cigee, if mortgagor fails to pay taxes, eter. ue 
mortgaged premises, is not abrogate] by writes 
ugreemeut extending time for payment ‘of m>trt- 
gage debt.—Leopold v. Hallheimer ¢Sup.t by. 


Title of en intervener cannot be adinidicsa--l 
in mortgage forectosure.—Pitth Ave. Bank +. 
Cudlipp (Sup.) 248. 


The mortgagor, the mortgagee, and parties as 
quiring interest subsequent to the mortgaxe. = 
hecessary parties to foreclosure saetiou.— Fit. 
Ave. Bank v. Cudlipp (Sup.) 248. 


The compieiat m foreclosnre of a mertes 
given by an indorser need not allege that the -L- 
dorsement was made to give credit to the maac:. 
—FKresenborg v. Reilly (Sup.) 290. 
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Deed absolute in form held to be a mortgage. 
—Mooney v. Byrne (Sup.) 388. 


A sule by a mortgagee in possession under an 
absolute deed to a bona fide purchaser, held to 
leave the mortgagee liable only for any sur- 
. plus.—Mooney v. Byrne (Sup.) 388. 


Purchaser in void foreclosure proceedings is 
simply a mortgagee in possession.—F inn v. Lally 
(Sup.) 437. 


On foreclosure of mortgage, a dominant es- 
tate held entitled to share with the servieht es- 
ae in any surplus.—Winthrop v. Welling (Sup.) 
fe 


Where a mortguge is voia for usury, but the 
answer admits the indebtedness, recovery may be 
had for the amount thereof.—Troy Carriage Co. 
v. Simson (Sup.) 846. 


Motion. 


To dismiss, see “Practice in Civil Cases.” 
To strike out, see “Pleading.” 
To vacate judgment, see “Judgment.” 


MUNICIPAL CORPORATIONS. 


City is not liable for act of its officers in ex- 
cess of their authority.—Tilford v. City of New 
York (Sup.) 185. 


A successful bidder, whose bid was subsequent- 
Iy rejected, did not, by accepting a return of his 
deposit, waive his right to insist on perfomn- 
ance.—Lynch v. City of New Yerk (Sup.) 798. 


The acceptance of a bid by the commission- 
er of street improvements of itself creates a 
contract binding on the city.—Lynch v. City of 
New York (Sup.) 798. 


Ordinances. 


An ordinance passed over the veto of the 
mayor at the meeting to which it was returned 
by him Aeld void under the charter of Long Ls- 
land City.—Glea:on v. Peerless Manuf'g Co. 
(Sup.) 267 


An ordinance determining the lowest hid for 
furnishing materials under a contract must be 
submitted to the mayor, under the charter of 
Long [sland City.—Gleason v. Peerless Manuf'g 
Co. (Sup.) 267. 


Officers and agents. 


Superintendent of street improvements cannot 
be removed without hearing.—People v. Brook- 
field (Sup.) 107. 


Commissioner of jucors of New York City is 
not the head of a department, and may remove 
his clerks without a hearing.—People v. Plim- 
ley (Sup.) 152 


Laws 1893, c. 189, § 27, does not authorize ar- 
rest or quarantine of persons to prevent pollu- 
tion of water supply of New York City.—Til- 
ford y. City of New York (Sup.) 1&5. 


Under the charter of Long Island City. the 
veto power of the mayor is not limited to legis- 
lative acts.—Glerrzon v. Peerless Manuf'g Co. 
(Sup.) 267 . 8 
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Dismissal of employé of department of street 
cleaning under Laws 1892, c. 269, is not re- 
stricted by Laws 1888, c. 119, and amendments. 
—People v. Waring (Sup.) 478. 


The board of excise commissioners can re- 
move excise inspectors at its discretion.— People 
vy. Murray (Sup.) 848. 


A resolution of the excise board requesting 
the resignation of an inspector held effective as 
a discharge on failare to resign.—People v. Mur- 
ray (Sup.) 848. 


The board of stseet commissioners of a village 
has no authority to employ counsel, such pow- 
er being vested in the board of trustces.—Peo- 
ple v. ‘fown (Sup.) 84. 


Under Consolidation Act, § 48, on notice to the 
head of a bureau of his proposed removal, the 
cause should be assigned, and the explanation 
of such head should be received and acted on in 
good faith.—People v. La Grange (Sup.) 991. 


— Police department. 

Charge against policeman for neglecting to 
make an arrest for violation of excise law held 
sustained by evidence.—People v. Roosevelt 
(Sup.) 113. 


Under Laws 1893, c. 353, the police commis- 
sioners of the town of Flatlands have no author- 
ity to employ a policemun for a year.—People v. 
Worth (Sup.) 126. 


Decisicn of trustees of New York and Brook- 
lyn Bridge discharging bridge policemen will be 
reviewed to determine sufliciency of evidence.— 
People v. Trustees of the New York and Brook- 
lyn Bridge (Sup.) 168. 


Where a notice of hearing of a charge against 
a policeman, under Consolidation Act, § 250, was 
for the 15th, the board, by another notice on the 
13th, could not enforce a trial on the 14th.— 
People v. Martin (Sup) 274. 


Potice oflicer’s record, which was not intro- 
duced op his trial for misconduct, cannot be con- 
sidered on the question of his guilt.—People v. 
Roosevelt (Sup.) 4&8. 


A recital in the return of police commissioners 
held not to affirmatively show that a police ofh- 
cer’s record was considered in determining his 
guilt.—People v. Roosevelt (Sup.) 1083. 


Right of police commissioners to consider the 
record of a police ofhcer in fixing his punish- 
ment after he has been found guilty of charges 
preferred against him. — People v. Roosevelt 
(Sup.) 1083. 


The return of the board of police commission- 
ers should state what they considered in deter- 
mining the guilt of a police othcer.—People v. 
Roosevelt (Sup.) 1083. 


— Fire department. 

A removal of inspector of combustibles by fire 
board for issuing permits to sell tireworks in via 
lation of the rules of the board will not be dis- 
turbed where it appears that its action was sua- 
tained by the evidence.—People v. Lagrange 
(Sup.) 297. 


Claims against city. 
Consolidation Act, § 1104, requiring claims 
against a city to be presented to the comptroller 
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for adjustment, dues not apply te claims arising 


ex deheto.--McDonough vy. 
(Sup.) 1. 


Board of trustees of village of Penn Yan has 
sole authority to audit claim of physician for 
services rendered to village otherwise than as iby defendant's street Car, was sui juris, was -: 
health ofticer.—People v. Board of Trustees of 


Village of Penn Yan ¢Sup.) 535. 


Power to audit claim against village includes 


power to determine whether claim is legal in 


Whole or in part.—People v. Board of Trustees 


of Village of Penn Yan (Sup.) 335, 


Actions against city. 


Notice of intent tu sue a eity for injuries is 


sufficiently filed woth the corporation counsel 


when delivered in his office to one who is acting 


for him in reference to the case.—MeMahon v. 
City of New York (Sup.) 2&9. 


Provision of statute that notice of intention to 
sue city must be “fled” requires the notice fo be 
in writing.—Foley v. City of New York (Sup.) 
465. 


Filing notice of intention to sue city. being con- 
dition precedent to action, must be alleged in 
complaint.—Foley vy. City of New York (Sup.) 
465. 

Name. 


Trade-nume, see ‘Trade-Marks and ‘Trade- 
Names,” 


NEGLIGENCE. 


See, also, “Carriers”; “Horse and Street Rail- 
roads”; “Master and Servant’; “Municipal 
Corporations’; “Railroad Companies.” 

Cuntributory negligence of person injured b 
street car, see “Horse and Street Railroads.” 

—— of servant, see “Master and Servant.” 

Of avent, see “Principal and Agent.” 


Evidence held sufficient to submit to jury, as 
tending tu establish facts from which defend- 
aunt's negligence might be inferred.—Kuechen- 
meister v. Brown (Sup.) 90. 


Driver of truck, whose horses are under con- 
trol, is guilty of negligence, where, in the day- 
time, he drives against a person whom he sees 
standing on the sidewalk.—Murphy v. Weid- 
inann Cooperage Co. (Sup.) 151. 


Av electric railway company is liable for in- 
juries by its wires, whether the street had been 
opened by legal proceedings or not, it being in 
public use.—Devine v. Brooklyn Heights R. Co. 
(Sup.) 170. 


Evidence examined and feld that an electric 
railway company was negligent ino stringing its 
wires.--Devine v. Brooklyn Heights RR. Co. 
(Sup.) 170. 


A gaslight company held not guilty of vegli- 
gence in digging a trench across a street.— Ni- 
lan v. Richmond County Gaslight Co. (Sup.) 


259. 

The facet that a lot ewner allows water from 
snow melting on the lot to freeze on an adjacent 
sidewalk does not render him liuble to one falj- 


ee vn the sidewalk.—Brown v. Wysong (Sup.) 
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| ‘ Complaint for injuries caused by disise c- 
City of New York | tracted in washing infected clothing should a- 
lege name and nature of disease.—Hattempan ¢. 


Siemann (Sup.) 405. 


Whether child eight years old. who was injot~ 


the jury.—Bennett v. Brooklyn Heights R. ¢ 
(Sup.) 447. 


A paving company held liable for a pile 4 
gravel left in a roadway without a light 4f-- 
dark. whereby plaintiff was injured.—Rei-s ¢. 
Sicilian Asphalt Paving Co. (Sup.) 63S. 


A tenant of part of building is not liable far 
juries caused by water leaking through his fec. 
unless Jenkage was caused by his neghm-s-r.- 
Steinweg v. Biel (Sup.) 678. 


Whether defendant's team was driveo ats 
reckless speed. cro in a negligeut) manner. a> 
questions for the jury.—Keller v. Haaker isa. 
92, . 

Evidence hela to warrant an inference that d— 
cedent was free fron, coutributory newhzeo+.— 
Keller v. Haaker (Sup.) T92. 


The mere fact that a derrick fell on a ms. 
in a street is not sufficient te show thar ot 
person using it was negligent.— Welsh v. Mere 
(Sup.) S82. 

Evidence of the condition of machinery <a. 
time after the accident is inadmissible ty stew 
defects.— Welsh v. Murray (Sup.) SS2. 


NEGOTIABLE INSTRUMENTS 


Kffect of usury, see “Usury.” 
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Where fraud is set up us a defense. def-1: 
ant veed not show an indorsee’s  kreowlec 
thereof before proving the fraud.— Sitters. 
Boggs (City Ct. N. Y.) 219. 

Evidence examined and held insufficient t 
prove payment.—Newcombe vy. Fox «Sup.t 24 


No presumption of payment arises from ‘1: 
ure to sue until the das before the note is pati 
by limitations.—Newcombe v. Fox (Sup. 2%. 


Question as to whether plaintiff in actica 
note was bona fide holder for value is for te 
jury where evidence is conflicting.—Broswn + 
Jawes (Sup.) 529. 


"The mere tact that the payee of a check div-tt- 
ed it from the use for which the maker inter-e=! 
it will not render it invalid in the baz:d. =f 4 
stihsequent indorsee.—Levy v. Klepner ¢Citr «- 


|N. ¥.) 082. 


A nute given in renewal of that of a t-. 
person with the maker's indorsement has a sot 
cient consideration.—Haves vy. Mestaniz 
748. e 


Newly-Discovered Evidence. 


As ground for new trial, see “New Trial” 


NEW TRIAL. 


New triai ou gr uud of newly-discovered er- 
dence will not be granted where athdavits of 


(Sup. 
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proposed witnesses are not made of their own 


knowledge.—Hecla Powder Co. v. Sigua Iron 


Co. (Sup.) 149. 


A new trial may be granted for an erroneous 
instruction which was not excepted to.—Dovale 
v. Ackermann (Sup.) Jou. 


Notes. 


See “Negotiable Instruments.” 


Notice. 


Of defects in appliances, see “Master and Serv- 
ant.” 

Of intention to sue city, see “Municipal Cor- 
porations.”’ 


- 


OFFICE AND OFFICER. 


City officers, see “Municipal Corporations.” 
l.ia bility of tux collector, see ‘“laxation.” 

School teachers are not protected from dis- 
charge by Laws 1802, ¢. 577, relating to veter- 
ans of the war.—Hidenour v. Board of Educa- 
tion of City of Brovklyn (Sup.) 109. 


Removal of officer on the ground that he was 
physically incapable of performing the duties of 
his office Aeld not warranted.—People v, Barker 
(Sup.) 500. 


Public otticer is not entitled to compensation 
unless it is su provided by statute.—Gibson  v. 
~ Roaeh (Sup.) 567. 


Under Laws 1894, c. 716, a veteran soldier 
may be discharged for incompetency, without 
«a hearing.—People v. Brookfield (Sup.) 718. 


Public officer is not personally liable on con- 
tract made by him in his official capacity, where 
the party with whom he contracted knew that he 
was not acting individually.—Miller v. Board 
(Co. Ct.) TOG. 


Opinion Evidence. 
See ‘‘Evidence.” 
Ordinance. 


See ‘*Municipal Corporations.” 


PARENT AND CHILD. 


Committee of an insane parent not chargeable 
with support of adult son as a pauper.—St. 
Lawrence State Hospital v. Fowler (Co. Ct.) 16. 


Parol Evidence. 
See “evidence.” 
Particulars, Bill of. 
See “Pleading.” 


PARTIES. 


To action to revoke probate of will, see “Wills.” 
To mortgage foreclosure, see “Mortgages.” 
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Plaintift is not entitled to order bringing in a 
new defendant where his only interest in the ac- 
tion is to procure an adjudication that he is not 
liable to defendant on a contract signed by him. 
—Muller +. Wahler (Sup.) 140. 


When several sureties for payment of rent 
cannot be sued jointly on contract of suretyship. 
—Southmeryd v. Jackson (City Ct. N.Y.) 201. 


Onission to join necessary party does not oust 
court of jurisdiction, but merely renders judg- 
ment inoperative as to omitted party.—In re 
Ruppaner's Will (Surr.) 429. 


A single suit will lie against all the underwrit- 
ers of an insurance poly under Code Civ. Proce. 
§ 454.—Isenur ve. McMahon (Sup.) 1101. 


Where a will effects an equitable conversion of 
realty, though deferred until the termination of 
a life estate, only those in whom the fee is nom- 
inally vested during the continuance of the life 
estate “are necessary or proper parties to an uc. 
ue for its partition.—Kisner v. Curiel (Sup.) 


PARTITION. 


Code Civ. Proc. § 1640, does not apply to par- 
titions in which sale is made.—Jackson v. B 
hurst (Sup.) 1068, 


PARTNERSHIP. 


Partner as disinterested witness, 
ness. 


see “Wit- 


Right to continue use of firm name belongs to 
surviving partners.—Masou v. Dawson (Sup.) 90. 


_ When retiring partner is estopped to deny ex- 
istence of partnership.—Garbett v. Gedney (City 
Ct. N. Y.) 200, 


Judgment in favor of partner against copart- 
vers for accounting must be joint, and not sev- 
eral.--Reilly vy. Freeman (Sup.) 570. 


In an action between partners for an account 
ing, Where it appeared that plaintiff's interest ex- 
ists in form of shares of corporate stock, and he 
elects to take them in specie, he has the right to 
du so.—Reilly vy. Freeman (Sup.) STV. 


Evidence held insutlicient to establish a part- 
nership.—Rives v. Michaels {Sup.) 644; Heye 
v. Tilford (Sup.) 751. 


Person merely entitled to share in profits of 
firm 2s compensation for services is not a part- 
ner.—Delise v. Palladino (Sup.) 705. 


A creditor heving rotice only of the dissolution 
was not affected by an agreement that the re- 
tiring partner should not be liable for firm debts. 
—United States Nat. Bank v. Underwood (Sup.) 


SHS. 
Passengers. 
See “Carriers.” 
PAYMENT. 


By bequest in will, see “Wills.” 
Of loss, see “Insurance.” 
Of notes, see “Negotiable Instruments.” 
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Possession by the maker of a note given his 
father does not raise presumption of payment 
as against his pane gs executors.—Rogers v. Mc- 
Guire (Sup.) 76 


Where defendavt testifies that a certain pay- 
ment was made from moneys earned, evidence 
as to his salary was admissible.—Irindel v. 
Schaikewitz (Sup.) 172. 

The payment of money raises the presumption 
that it was in payment of a debt.—Grafing v. 
Heilmann (Sup.) 253. 


Receipt is not conclusive evidence of payment.— 
Mosel v. William H. Frank Brewing Co. (Sup.) 
525. 


PENSION. 


Land purchased with pension money, ns na 
place of residence for pensioner and family, is 
exempt from sale for nonpayment of taxes.— 
Toole v. Board of Sup’rs of Oneida . County 
(Sup.) 9. 


Assessment for taxation of land purchased 
with pension money, and owned in part by pen- 
sioner, held not seizable, as assessment against 
the other owner's interest.—Toole vy. Board of 
Sup'rs of Oneida County (Sup.) 9. 


Pension moneys cannot be subjected to sup- 
rt of adult insane child of pensioner. —St. 
awrence State Hospital v. Fowler (Sess.) 12. 


Perpetuities. 


‘Rule against, see “Wills.” 


Personal Injuries. 


“Assault and Battery’; ‘‘Carriers”; “Dam- 
“Highways”; “Horse and Street Rail- 

“Master and Servant’; “Municipal 
“Negligence”; “Railroad Com- 


See 
ages’; 
ruuds’’; 
Corporations’; 
pauies,” 


PLEADING. 


See, also, “Ejectment”; “Libel and Slander’; 
“Yrover and Conversion.” 

Estoppel to plead usury, see “Usury.” 

In action on policy, see “Insurance,” 

— to foreclose mortgage, see “Mortgages.” 

—— to revoke probate of will, see “Wills.’’ 

Pleadings as evidence, see “Evidence.” 

Set-off or counterclaim, see “Set-Off and Coun- 
terclaim.” 

Statute of frauds, sce 

Usury, see “Usury.” 


Complaint. 


“Frauds, Statute of.” 


Complaint against defendant individually and. 


as executrix held aot to state two causes of ac- 
tion.—Cooke v. Chase (Sup.) 124. 


Complaint in action for accounting for use cf 
patent improperly joins causes of action where it 
dves not show community of interest between 
defendants. — Hunt vy, American Radiator Co. 
(Sup.) 076 


Complaint in action for accounting on contract 
for use of patent does not state cause of action 


| sham, under Code Civ. Proce. § 238.—Ba 
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agninst defendants who are not parties to ty 
contract, and were guilty of no fraud in obrar 
ing the use of the patent from the defersan-: 
with whom plaintiff contracted.—Hunt vw. Ame: 
ican Radiator Co. (Sup.) 576. 


Complaint held to state cause of action im f:- 
vor of pee as executrix.—Spies v. Michei~s 
up.) 42 


On motion to dismiss, on the ground that ti+ 
complaint doed not state facts sufficient ta ~«- 
stitute a cause of action, the pleading wil! ‘« 
held to state all facts implied by reasonatd = 
tendment.—Spies v. Michelsen (Sup.) 720. 


Demurrer. 

A demurrer for misjoinder of causes af acts 
is insufficient which states the objection in th 
language of Code Civ. Proc. § 490.—Isear v. Me 
Mahon (Sup.) 1101. 


Answer. 

When leave to serve supplemental answ-~ 
setting up foriner judgment will be grantei- 
Dempsey v. Baldwin (City Ct. N. Y.) 2S. 


Answer in action to foreclose mortgaze. Jez 
ing allegations of the complaint that there ws 
default, and: that plaintiff had elected to cieian 
the whole principal due, held vot frivelous— 
Gruenstein v. Biersack (Sup.) 3538. 


Motion to strike ont. 

Motion tc strike out defense. made on plead. 
ings and on affidavit of plaintiff's agent. wi 
be denied where evidence may be offered to <i< 
tain such defense.—Stewart v. Forst «City C: 
N. Y.) 215. 


_ A counterclaim could not be stricken ont as 
Glo 6 
Castorine Co. v. Thomas (Sup.) 913. 


Amendment. 


An amendment of an answer held within the 
discretion of the court.—Valentine wv. Hear 
(Sup.) 287. 


Complaint in court whose jurisdiction depec is 
on residence may be amended a0 as to allege + 
idence of defendant within jurisdiction.—Hicaz 
v. Glueck (Sup.) 522. 


Bill of particulars. 


When bill of particulars will be required i 
action for personal injuries.—Stillman v. Brw* 
Klectris Light Co. of Rochester (Sup.) 49. 


The denial] of a motion for a bill of parti 
lars as tu names of alleged agents, Aeéd prow. 
the allegation as te such agent’s representatrs 
not being denied.—Talmage v. Sanitary Se 


| rity Co. (Sup.) 177. 


When bill of particulars in action for inivtss 
caused by disease contracted in washing iniect-J 
clothing will not be ordered.—Hatterman rt. S:= 
mann (Nup.) 405 


Defenses set up in an answer considered wh: 
were held to entitle plaintiff to a bill of parte 
ulars.—Riggs v. Buckley (Sup.) 1095. 


Pleading and proof. 


Judgment need not be pleaded to render it «—- 
pat eviderice.—Foulke v. Thalmeesinger (Sup 
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Where an action for an accounting bases the 
right ona partnership between the parties, plain- 
tiff cannot recover where a joint adventure is 
proven.—Heye v. Tilford (Sun.) 751. 


PLEDGE. 


Qne holding collaterals for a debt due at a 
certain time need not demand payment before 
sule.—Franklin Nat. Bank v. Newcombe (Sup.) 
2a ke 


Liahility of pledgee for sale of collaterals 
when the market was in poor condition.—I’rank- 
lin Nat Bank vy. Newcombe (Sup.) 271. 


Policemen. 
See “Municipal Corporations.” 


POOR AND POOR LAWS. 


Resident of New York who had settled in an- 
other state thereby loses the settlement in New 
York.—In re Chapman (Co. Ct.) 763 


Possession. 


See ‘‘Adverse Possession.”’ 


Recovery by landlord, see “Landlord and Ten- 
ant.” 


POWERS. 


A power of sale given to an executor who is 
also trustee unde: the will Aeld not terminated 
by the termination of the trust.—Taber v. Wil- 
letts (Sup.) 233. 


A will authorizing the executor to convert part 
of the estate into moncy, and to sell and convey 
lands, held to grant a power to enable the execu- 
tor to carry out other provisions of the will.— 
Preston v. Howk (Sup.) 1079. 


PRACTIOE IN CIVIL OASES. 


Stipulation for discontinuance of action, and 
for surrender of certuin letters written by one 
of the party. -n entis of judgment in, or discon- 
tinuance of, another action. is not enforceable, 
as to the surrender of the letters, where such 
auction wrs not discontinued and no judgment 
cutered therein.—-Shipherd v. Crowell (Sup.) 135. 


Motion to dismiss complaint is proper where it 
first appears on the trial that several cuuses of 
action are improperly joined. — Southmayd vy. 
Jackson (City Ct N.Y.) 201. 


Under Code, § 797, subd. 3, serving papers on 
an attorney by depositing a copy through a. slit 
in the door of his office in his absence, held in- 
ee —Timolat v. S. J. Held Co, (City Ct. 

. Y¥.) 221; Oakland Chemical Co. v. Same, Id. 


An exception to denial of a motion to dismiss 
cannot be maintained where the motion specifies 
ho defect.—NStapf v. a Loewer’s Gambrinus 
Brewery Co. (Sup) 25 
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On an isste as to the validity of a gift, an or- 
der for the production of the will of the a 
a di ual .—Whelun v. Gorton (City Ct. 


Where an attor.ey has a paper in his posses- 
sion in court, notice before an order to produce 
is unnecessary.— Whelan v. Gorton (City Ct. N. 
Y.) 344 

Motion for same relief as was asked in a 
former pending and indisposed-of motion can- 
not be entertained.—Hoover v Rochester Print- 
ing Co. (Sup.) 419. 


When plaintiff may discontinue action though 
answer has been served by one defendant asking 
athirmative relief against a codefendant.—City of 
New York v. Lynch (Sup.) 467. 


On setting aside an inquest on default. held 
that the case should have been sent to the foot 
of the calendar, an attempt being made to evade 
the rules of the court.—Robertson vy. Merz Uni- 
versal Extractor & Construction Co. (Sup.) 105-4. 


Presumption. 


Of death, see “Death.” 
Of puyment, see “Payment.” 


PRINCIPAL AND AGENT. 


City agents, see “Municipal Corporations.” 


Where a purchaser disaffirms a sale, he can- 
not hold an agent of the ecller to whom he paid 
price for the same.—Zimmele v. American Plas- 
ter-Board Co. (Sup.) 183 


Authority of agent for sale of goods to col- 
lect the price dete-mined —Lamb v. Hirschberg 
(Sup.) 283. 

Principal may follow proceeds of property 
hought with his money by agent so long as they 
can be traced and identified.—Harding v. Field 
(Sup.) 399, 


Facts held to authorize princi at to claim the 
proceeds of certain stocks held by bis agent 
nt the time of his death.—Harding v. Field 
(Sup.) 399. 


Agent who buys stocks for his principal and 
also for himself, and sells a portion, and uses 
the money, will be presumed to have sold his 
own.—Harding v. Field (Sup.) 399. 


A lease for more than one year, made by an 
agent without authority, could not_be ratified by 
acceptance of rents thereunder. —Long v. Poth 
(Sup.) 670. 


Ratification, in order to bind a principal, must 
be with knowledge of all the facts.—Lony v. 
Poth (Sup.) 670. 


When principal may sue agent for proceeds 
of sale without) prior demand.—Haebler — v. 
Luttgen (Sup.) 794. 


When agent for sale of goods must pay ex- 
penses and freight charges on consignment to 
him.—Haebler v. Luttgeu (Sup.) 794. 


One who contracts to sell goods and remit pro- 
ceeds therecf is chargeable with the proceeds as 
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cash, though he mag have received them in an- 
other form.—Haebler v. Luttgen (Sup.) 794. 


Contract held to establish a fiduciary relation. 
—Haebler -. Luttgen Sup.) TO4. 


Kvidence Aeld insufficient’ to show an agent 
guilty of negligence in the care of his employ- 
er's) money.—Whisten vo Brengal (Sup.) 813. 


Where one collects by law money due to a third 
person. such third person cannot ratify the act 
und sue for the money so collected.—Dunniois v. 
Hill (Sup.) 1093. 


PRINCIPAL AND SURETY. 


See, also, “Guaranty.” 


Giving a chattel mortgage to secure payment 
of a note held not to postpone tine of payment 
of such note so as to discharge sureties there- 
on.—Fallkill Nat. Bank v. Sleight (Sap.) 165. 


The executors of a surety on a trustee's bond 
held entitled to show payments to the benefi- 
ciary.--Tonecy ve. Sehell (Sup. 879. 


Sureties on a several bond may be separately 
sued.—‘Toueey ve. Schell (Sup.) 879. 


A surety on a several hond held liable for the 
full ansount for which he bound himself.—Toucey 
v. Schell (Sup.) 8&9 


A surety on eP several bond may compel contri- 
bution.—Toucey v. Schell Sup.) 879. 


Privileged Communications. 


See “Witness * 


Probate. 


See “Wills.” 


Promissory Notes. 


See “Negotiable Instruments,”” 


Publication. 


See “Libel and Slander.” 


Of will, see “Wills.” 
Service of summons by, see “Writs.” 


Public Improvements. 


See “Municipal Corporations.” 


Public Policy. 


See “Contracts.” 


Purchaser. 


See “Vendor and Purehaser,”” 


RAILROAD COMPANTES. 


Sec, pee “Curriers’; “Horse and Street Rail- 
rouds,. 


Railroad company is liable only for reckless, 
Wanton, or malicious conduct of its agents in 


rm te RR SS A A RR PS a 


NEW YORK SUPPLEMENT, Vol. 37. 


running down animals trespassing on the track — 
Nimmous v. Poughkeepsie & Lb. Ry. Co. cup: 
pep 


ae 


Testimony that employés of defendant. railna! 
coinpany used the gate throngh which piaiot ts 
horse escaped to the railroad track is not ator 
sufficient to render the company liable for inj:-~ 
ries to the horse while on the track.—Simmens 
v. Poughkeepsie & BE. Ry. Co. (Sup.) 552. 


Ratification. 


By beneficiary, see “Trusts.” 
Of anauthorized act of agent, see “Principal 
and Apent.” 


RECEIVERS. 


In supplementary proceedings, see “Executivn” 


Temporary receiver can be sued onty as 22 
individual op contracts which he was net st- 
thorized to make. either by statute or by cher 
ordei appointing him.—Meyer v. Lexuow (Suna. 
OT. 


Under an application for a voluntary dissni-- 
tion of a corporation, where the schedule show. 
that the assets exceed the Ttabilities. tenyporirt 
receivers carrot be appointed.—In re Hitchboas 
Manuf'g Co. (Sup.) S54. 


A receiver cannot be appointed for a corpo 
tion owning all che steck of another Corpor. 
tion, beeause of mismanagement of the Jatt 
corporation. —O’Connor v. Long Island Vractz: 
Co. (Sup.) 95.0. 


RECORDS. 


On moticn of defendant Acid error to ander 3°. 
the papers in the case to be removed from th 
files and delivered to her.—Schecker v. Wod-e 
(Sup.) 202. 


REFERENCE. 


When report of referee will be set: aside far 
misconduct. --Reynolds v. Movre (Sup.) 72 
Reference inny Le ordered to determing gas 
tions of fact arising of a motion to vacate st 
tachment. —Niehtauser v. Lehmann «City Ct. §. 
Y.) 208. 


When action to recover Attorney's feea, r- 
volving complicated accounts. will be referrad- 
Richards v. Stokes (Sup.) 246. 


Where an attorney is, at request of his eer. 
removed from the cause, the matter shoud %& 
referred ty tix his fees —City of Philadelphia rt 
Postal Fel. Cable Co. (Sup.) 29L 


Withdrawal of documentary evidence intrest 
ced on appeal before referee, and requesting pm’: 
eree to reopen the cause. is a withdrawal of rm 
submission to the referee previously made —- 
(senet vo President, ete, of Delaware & H 
Canal Co. (Sup.) 610. 
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Reformation. 
Of contract, see “Equity.” 


Release and Discharge. 


Of guarantor, see “Guaranty.” 
Of surety, see “Principal and Surety.” 


Removal. 


Of officer, see “Municipal Corporations’; “Of- 
fice apd Otticer.”’ 


Renewal. 
Of note, see “Nevotiable Instruments.” 


Rent. 


See “Landlord and ‘Tenant ” 


Repairs. 


On highway, see “Highways.” 
Qn Jeased premises, see “Landlord and YLen- 


aat” 
Repeal. 


Of statute, see “Statutes.” 


REPLEVIN. 


Defendant cannot rebond chattels seized by 
sheriff unless they were specitied in the attdavit. 
—Klinkowstein v. Greenberg (City Ct. N.Y.) 
206. 

The court cannct release one of two sureties 
ona bond gives Gy defendant, without notice to 
defendant or the cosurety, or consent of plain- 
titf.—Quarch v. Metz (City Ct. N. Y.) 218. 


Where there was neither actual nor symboel- 
iGu'delivery of goods pledged, the pledgee can- 
hut maintain replevine to recover them from the 
assignee of the pledgor.—Natioual Bank of 
Deposit v. Rogers (Sup.) 365. 

Complaint alleging that goods were stolen from 
plaintiff held suflicient to permit submission of 
question of fraudulent purchase from plaintiff. 
—MecPherren y. Homan (Sup.) 706. 


An affidavit in replevin held to sufficiently de- 


scribe the property.--MecCarthy ov. Ockerman 
Sup.) 14. 
Voder Code Civ. Proce. $8 580. 1705, an ad- 


journment may be for a longer time than = to 
the next judicial day to procure the attendance 
OF sureties, or to substitute new sureties.— Troy 
Carriage Works v. Muxlow (City Ct N. Yu 


1023. 
Rescission. . 


(if xale, see “Sale.” 


Res Judicata. 


See “Judgment.” 
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Retiring Partners. 


See “Dartnership.” 


Return. 


Of execution, see “Execution.” 


Review. 


See “Appeal”; “Certiorari.” 


Revival. 


See “Abatement and Revival.” 


Revocation. 


Of license, see “Intoxicating Liquors.” 
Qt probate of will, see “Wills,” 
Of will, see “Wills.” 


SALE. 


Illegal liquor sales, see “Intoxicating Liquors.” 
Of infant’s lands, see “Infancy.” 
On execution, see “Hxecution.” 


Where mortgage was given to secure pre-ex- 
isting debt. the mortgagee is not within Laws 
1884, ¢. 315, § 1, declaring conditional sale void, 
as agalust buuu tide mortgagees, unless tiled.— 
Duffus v. Howard Furnace Co. (Co. Ct. 19. 


The purchaser of stock im oa company held to 
have lost his right to disatticm beeause of delay. 
—Aitminele vo American Plaster-Board Co, (Sup.) 


It is immaterial whetber acceptance takes 
place before or after delivery.—Stockton v. Rog- 
ers (City Ct. N.Y) 218 

Kvidence considered and eld that a condition 
in a sale that the buyer should execute a note 
for the price was not waived.—Adaums v. Ros- 
coe Lumber Co. (Sup.) 265. 


Couduct of seller held not to show waiver of 
right to rescind sale for fraudulent representa- 
tivus of buyer.-—Hallahan v. Webber (Sup.) 613. 


Right of assignee to rescind sale on grouud 
of fraud, after general assignment of buyer, is 
not affected by the fact that assignee bas sold 
the goods, if buyer only claims to recover pro- 
ceeds from assizguee.—Hallahan v. Webber (Sup.) 
613. 

Order to manufacture boxes, delivery to be 
mide from time to time, Aeld a continuing order, 
and to require buyer to receive all boxes manu- 
factured unless he notifies seller to coutrary,— 
Nef? vy. KNilopfer (Sup.) GOA. 

In action for price, payable on condition that 
article sold would accomplish certain things, bur- 
den is on plaintiff to prove performance of con- 
dition.—Patterson Gias-Governor Co. v. Bayue 
(Sup.) 656, 

Evidence held suticient to show that) goods 
were equal to sample.—Gleason vy. Thom (Sup.) 
GSU. 
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Facts held insufficient to show bad faith on | that a demurrer to the insufficiency of the ~ 


pote of purchaser of chattels.—McPherren v. 
loman (Sup.) 700. 


Evidence held sufficient to warrant an assump- 
tion, as a_ matter of law, that a contract of sale 
existed.—Hisemau v. Heine (Sup.) 861. 


Evidenee held admissible in an action for breach 
of contract for sale of silk by sample.—Eiseman 
v. Heine (Sup) S61. 


SCHOOLS AND SCHOOL DIS- 
TRICTS. 


A teacher of a public school is not protected 
from dismissal, without a hearing, by the school 
luaw.—Ridenour v. Board of Education of City of 
Brooklyn (Sup.) 109. 

No provision can be made to pay salary of ‘Tis 
trict clerk from funds raised by school tax unless 
item for salary was included in estimate made 
by trustees.—Gibson v. Roach (Sup.) o7. 


Servant. 
See “Master and Servant.” 


Service. 


Of papers, see “Practice in Civil Cases.” 
Of summons, see ‘Writs.’ 


SET-OFF AND COUNTER- 
CLAIM. 


A counterclaim denyiug the existence of any 
relation between the parties is demurrable.— 
Wintringham v. Whitney (Sup.) 188. 


Reply to counterclaim containing new matter 
held not to allege a counterclaim.—Wilder vy. 
New York Bank-Note Co. (City Ct. N. Y¥.) 203. 


Answer field to set up a counterclaim, not 
merely matter of defense.—~Weaver ¥. Bonnell 
(City Ct. N. ¥.) 212. 

Answer alleging counterclaim hrid insufficient 
on demurrer.—Weaver vy. Bonnell (City Ct. N. 
YX.) 

Answer alleging that part of sum sued for 
was paid, and asking that sum paid be set off 
against sum sued for, states set-off and not coun- 
terclaim.—Hatzel v. Hoffman House (Sup.) 598. 


Heid, that an answer in an action for partition 
did not set up a counterclaim, and, therefore, 
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tercluim was bad. — Evans vy. OUgsbury & 
1104. 


Settlenient. 


Of pauper, see “Poor and Poor Laws.” 


Sham Pleading. 
See “Pleading.” 


dda 


SHERIFFS AND CONSTABLB}*’’ 


Laws 1847, c. 497, relating to fees of she 
for transporting convicts, does not anplr OFT 
venile delinquents sentenced by magistrate-f 
People v. Board of Auditors (Sup.) 683. 


A person cannot be appointed a deputy sherf f 
for a county other than that in which bet 
sides.—People v. Board of Auditors (Sup. 6) 


Slander. 
See “Libel and Slander.” 


Societies. 


See ‘Associations’: “Benevolent Societies” 
Mutual benefit companies, see “Insurance.” 


Statute of Frauds. 


See “Frauds, Statute of." 


Statute of Limitations, 


See “Limitation of Actions.” 
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STATUTES. 


Laws 1890, ¢. 564 (Stock Corporation Lavi, 
§ 30, which was repealed by Laws 192, ¢. 6. 
was re-enacted by Laws 1892, c. 688—Bank 
the Metropolis v. Faber (Sup.) 423. 


_Chapter 846, Laws 1867, creating the Se 
York board of fire underwriters. sufficiently & 
po the subject in the titl.—New Tob | 
E Ta of Fire Underwriters v. Whipple Guy) Jo.” 
4 Les. me 

An act repealing an old charter, and providing} 
that it shall not affect any privilege or vested { ~ 
right, saves a right to sue a tax collector {o 
his default.—Village of Qneida v, Thomps 
(Sup.) 889. 
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Stipulations. 


See "Practice in Civil Cases.” 


Stockholders. 


See “Corporations.” 


SUBROGATION. 


Widow, in paying note of the deceased hus- 
band, may be subrogated to rights of holder.— 
In re Plopper's Estate (Surr.) 53. 


Suicide. 


See ‘“‘Insuranee.”’ 


Summary Proceedings. 
By landlord, see “Landlord and Tenant.” 


Summons. 
See “Writs.” 


Sunday. 


See “Constitutional Law.” 


Supplementary Proceedings. 


See “Execution.” 


Sureties. 


See “Principal and Surety.” 


SURFACE WATER. 


Evidence held sufficient to sustain a verdict for 
plaintiff im oan action for causing plaintiff's 
er to be overflowed with water.—Schreiber 


. Driving Club of New York (City Ct. N.Y.) 
: 18. 
Surrender. 
Of leased premises, see “Landlord and Ten- 
anit.” 
Surviving Partners. 
See “Partnership.” 


Taking Case from Jury. 


See ‘Trial.’ 


TAXATION. 


Tax title as incumbranee, “Vendor and 
Purchaser.’ 


"Transfer tax. see 


see 
“Descent and Distribution.” 


Property of missionary corporation is taxable 
Where it is subject to a lease.--Board of Home 
Missions of Presbyterian Chureh vy. City of 
New York (Sup.) 96. 
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Debts of corporation may be deducted fro: 
assets, though represented by debentures, scz- 


of which have not been issued.—People v. Bar 


ker (Sup. 106. 


Action of assessors in accepting part of stat~ 
ment made by corporation as to taxable value </ 
property, and alleging the residue. withent °r- 
dence other than such statement, is erronecus— 
People v. Barker (Sup.) 106. 


A tax collector held liable for moneyv Jast o& 
failure of the bank in which he had deposited >. 
—Village of Oneida v. Thompson (Sup.s SS%. 


TELEGRAPH COMPANTES 


A regulation that the messenger of a te= 
graph company sent to receive a telegram sbi: 
be the agent of the sender is invalid.—Wii t+ 
Postal Telegraph Cable Co. (Sup.) 933. 


TENANCY IN COMMON. 


Creation of trust by tenant in commen s&€ 
‘Trusts.”’ 


Where defendant railroad company. pendizz 
an action to remove its tracks from. certz7 
land, acquired an undivided interest in the liars 
au judgment directing the removal of the traca- 
is erroneous, as neither purty has a right te ex- 
clusive possession.—Archibald — v. New Y 
Cent. & H. R. R. Co. (Sup.) 33a, 

Tenant. 


See “Landlord and Tenaut.” 


Tender. 


Before action, see “Guaranty.” 


Testamentary Capacity. 


See “Wills.” 


Testamentary Powers. 


See “Powers.” 


Time. 


Allegation in indictment, see “Indictment ar? 
lnformation ” 
‘To revoke probate of will, see * Wills,” 


Title. 


See “Vendor und Purchaser.” 
‘Litles of acts, see “Statutes,” 


Torts. 


Liahility of city, see “Municipal Corporations” 
Measure of dainages, see “Damages. 
Mutilation of dead body, see “Dead Bodies.” 


-—— 


INDEX. 


TRADE-MARKS AND TRADE- 
NAMES. 


Foreign word, though a descriptive term, may 
become a valid trade-mark.—Dadirrian v. Theo- 
dorian (Sup.) 611. 


In an action for infringement. evidence of ac- 
quiescence of others than defendant in plaintiff's 
claim is inadmissible-—Matchett vy. Lindberg 
(Sup.) 854. 


Transfer Tax. 
See “Descent and Distribution.” 


TRESPASS. 


One having bare.possession held entitled to 
treble damages, under Code Civ. Proc. § 1669, 
on ejection.—Marchand v. Haber (Sup.) 952. 


TRIAL. 


In criminal cuses, see “Criminal Law.” 


Plaintiff need not introduce evidence disap- 
proving a plea of payment, but may testify 
thereto in rebuttal. — Frindel v. Schaikewitz 
(Sup.) 172. 


Refusal of trial court, in absence of counsel, 
to answer question asked by jury after retire- 
ment, is not a communication between court and 
jury.—Horrman v. Neuman (City Ct. N.Y.) 
149. 


When plaintiff sues for two months® rent, and 
a defense is pleaded to second month only. judg- 
ment is properly directed for first) month.— 
Weston vi Ryley (City Ct. N. Y.) 216. 


A yirty, to avail himself of error in the exclu- 
sion of question as not within the pleadings. 
need make no offer of evidence or follow the 
question with others of the same purport.—Feld- 
map vy. McGraw (Sup.) 434. 


Where there is a direct conflict in testimony, 
it ig not error to charge the jury to disregard the 
testimony of any witness.—Reilly v. Third Ave. 
R. Co. (Sup.) 593. 


It is proper to refuse to charge that. if de- 
fendant’s witnesses are equally credible | with 
those of plaintiff. then defendant is entitled to 
verdict.—Reilly v. Third Ave. R. Co. (Sup.) 593. 


When there is any evidence to suppert. the 
complaint. defendant's motion to dismiss is prop- 
erly denied. — Davidoff v. Wheeler & Wilson 
Manuf'g Co. (Sup.) 661. 


Objection to striking out testimony held waiv- 
ed.—Foster v. Tanenbaum (Sup.) 722. 


[nstructions already given are properly 
fused.—Laidlaw v. Sage (Sup.) 770. 


re- 


In the construction of a charge, it should be 
considered as a whole.—Laidlaw v. Sage (Sup.) 
7700. 

An instruction assuming a fact in issue is erro- 
neous, —Schoenholtz v. Third Ave. R. Co. (Sup.) 
G82; Kiseman v. Lleine (Sup.) 861, 
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Objections to the admission of evidence held 
Waived where no question was raised as to its 
sufhciency.—Clarke v. Westeott (Sup.) 1111. 


An objection that no ground was laid for im- 
peaching evidence is waived where the objection .- 
was not properly brought to the attention of the 
court.—Clarke v. Westeott (Sup.) 1111. 


TROVER AND CONVERSION. 


Conversion by warehouseman, see ‘“‘Warehouse- 
men. 


Plaintiff must show the value of the property 
aid demand therefor.—Cohnfield v. Walsh (Sup.) 


Fe 


Complaint examined, and held not to state a 
cause of action.—Cohnfield v. Walsh (Sup.) 833. 


TRUSTS. 


Creation by will, see “Wills.” 


Purchase made by trustee of trust property 
for his own benefit is merely voidable, at option 
of cestui que trust, and the right to avoid it 
May cease from acquiescence, lapse of time, or 
express acts of cestul que trust.—Gregan v. Bu- 
chanan (Snp.) 83. 


Bequest tu executors, with statement that tes- 
tator is “satisfied that they will follow what 
they believe to be my wishes,” held not to ere- 
ate a trust ex maleficio. but to confer absolute 
ownership on the persuns named.—Edson vy, 
Bartow (Sup.) 99. 


A deposit in a savings bank in the depositor’s 
hame in trust for a beneticiary, held to create a 
valid trust.—Grating v. Heilmann (Sup.) 253. 


On sale of lund purchased with part only of 
trust money, trustee is entitled to commissions 
only vb so much proceeds as belonged to trust es- 
tate.—McRee v. Weeden (Sup.) 405. 


Costs of proceeding to sell real estate, part of 
which was purchased with trust money and purt 
with other money, /eld payable out of general pro- 
ceeds of sale. and not exclusively out of part be 
longing to trust estate.—McRee vy. Weeden 
(Sup.) 4G. 


When purchaser of trust property cannot re- 
cover parchase money.—Suarez v. De Montigny 
(Sup.) 003. 


Purchase, vf trust) property must) ascertain 
trustee's power to sell.--Suarez v. De Montigny 


(Sup.) 003. 


A provision in a trust agreement that no dispo- 
sition shall be made of trust property without 
written consent of beneficiary is valid.—Suarez 
v. De Montigny (Sup.) 503. 


Decree on axecounting by trustee adjusting and 
allowing commissions on income is not conclusive 
unless amount of commissions on income is stat- 
ed separately from gross amount of commissions 
allowed.—In re Curtiss’ Estate (Surr.) 586. 


On resignation of trustee. court may impose 
jecoudition that he relinquish commissions on prin- 
, cipal of extate.—In re Curtiss’ Estate (Surr.) 586, 
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On resignation of trustee the trust money 
should be deposited in court before accounts are 
passed and successur appointed.—In re Curtiss’ 
Testute (Nurr.) oS6, 

Persons who are both executors and trustees 
are entitled to cotnmissions in both capacities 
where their duties us executors and as trustees 
are separate.—In re Curtiss’ Estate (Surr.) oS6. 


Provision of will appointing same persons execu- 
tors and trustees feld to separate their duties as 
executors and their duties as trustees.—Ip re 
Curtiss’ Estate (Surr.) OSG. 


Money on deposit in a bank Jeld a specific 
pledge giving priority over creditors on failure 
of the bank.- People v. Ainerican Loan & Trust 
Co, (Sup.) 780; lp re Burrows, Id. 


Whether a deposit in bank “in” trust’? for 
others created a trust after the death of the de- 
positor is a question of fact to be determined in 
each case.—Haux v. Dry-Dock Sav. Inst. (Sup.) 
917. 

An oral promise by a tenant in common to buy 
the land at partition for the joint benefit of his 
cotenants creates 2 trust.—Allen v. Arkenburgh 
(Sup.) 1032. 


A recognition of an oral trust by the promis- 
sors executors, and ao sale in aceordance there- 
with, held to entitle the beneficiaries to share in 
the proceeds thereof.—Alleun ov. Arkenburgh 
(Sup.) 1042. 


Undue Infiuence. 
See “Wills.” 


USURY. 


Under plea of usury ip action on note, usury 
in uetes for which it was substituted way be 
shouwn.—Peldmau ve McGraw (Sup.) 404. 


A note substituted for usurious note is asn- 
rivus.—Feldinan vy. McGraw (Sup.) 4-4. 


A eorporation being prohibited from pleading 
usury, the indorsers of its note eannot plead it.— 
Luddington v. Kirk (City Ct. N. Y¥.) 1141. 


Vacation. 
Gf judgment, see “Judgment.” 


Variance. 


See “Pleading.” 


VENDOR AND PURCHASER. 


Mortgage foreclosure sales, see ‘Mortgages.’ 
Sale of infaut’s lands, see “Infancy.” 


Contract for purchase of interest in build- 
ings construed and keld that no breaeh thereof 
Was shown.—Scbhoen ve. Wagner (Sup.) 367. 


Terms of contract for purchase of land which 
are definite and particular will prevail over gen- 
eral provision stating consideration to be a cer- 
tain sulm.—Stewart v. Arendt (Sup.) G84, 
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Purchaser at sheriff's sale against hobler o«: 
record title, without notice of adverse mut: - 
will be protected 1s against those claiming u - 
der unrecorded contract.—Bemao vv. Dotugi. 
(Sup.) 859. 


The presumption is that the purchaser of Ia-:: 
by the record title bonght iu goud taith.— re 
man vy. Douglas (Sup.) 8o9. 


A tex saie of property contracted toa be se: 
is an incumbrance entitling the purchaser 1. 
recover the price paid and expenses incurnm-si— 
Green v. Herpz (Sup.) 887. 


Bona fide purchasers from one taking land 3 
a void sale were not entitled to protectius.— 
O'Donoghue v. Boies (Sup.) 961. 


VENUE IN CIVIL CASES. 


Venue will not be changed to New York evrn- 
ty from an adjoining county for conventiesas 37 
wWitnesses.—Brink v, Home Ins. Co. tSup.) (2s 


A change of venue for convenience of wits 
es should be granted, though neither party te 
sides, and the cause of action did not arise, in the 
county to which the change is made.—Herbert ¢. 
Giritith (Sup.) 1098. 


Veterans. 
See “Office and Officer.” 


Voters. 


See “Election and Voters.” 


Waiver. 


Of forfeiture, see “Insurance.” 
Of objections to evidence, see “Trial.” 


WAREHOUSEMEN. 


Defeuse in an action against warehouseman 
for conversion of goods that the goods were 54 
owned by plaintiff in good faith Aeid pet aus 
tained by the evidence.—Guldensop v. Lawreiae 
(City Ct. N. Y¥.) 194. 


The transteree of a warchouse receipt is hat.- 
for storage accrued before the Crausfer.—Dros 
vy. Dean (Sup.) 871. 

Warranty. 


See “Insurance”; “Sale.” 


Wife. 
See “Husband and Wife.” 


WILLS. 


Charitable bequests, see ‘“‘Charities.” 
Testamentary powers, see “Powers.” 


It is not sufficient to charge real estate with a 
legacy that the legacy was directed to be pes 
merely.—Hindman v. Elaurand (Sup.) Sw, 


INDEX. 


The provisions of Laws 1860, c. 360. held avail- 
able to the heirs of a testator after the death of 
his wife, who, haviig a wife but no children, 
makes a will contravening such statute.—Rich 
v. Tiffany (Sup.) 330 


Testamentary capacity. 

Iividence held sufficient to show that testator, 
who was partially paralyzed, had sufficient ca- 
paucity to make a will.—Cheney v. Price (Sup.) 
117. 

Direct testimony that testator was competent 
to make a will should prevail over answers to 
hypothetical questions.—In re Seagrist’s Will 
(Sup.) 496. 


Testnmentary capacity is not affected by the 
mere fact that testatrix believed in spiritualism. 
—In re Halbert’s Will (Surr.) 757. 


Testatrix, though eccentric and addicted to ex- 
cessive use of intoxicants, held competent. to 
make a will.—In re Halbert’s Will (Surr.) 757. 


Undue influcnce. 


Where testatrix was a servant of legatee's 
husband, the burden is on the legatee to show 
that will was not influenced by relation existing 
between the parties. —In re Murphy's Will 
(Surr.) 223. 


Evidence held sufficient to show that relation 
of master and servant did not exist between 
legatee and testatrix.—In re Murphy's Will 
(Surr.) 223. 


Mere fact that testator made a will as re- 
quested does not show undue influence.—In re 
Seagrist’s Will (Sup.) 496. 


The mere fact that a will was made in favor 
of a person in testatrix’s employ does not prove 
undue influence.—In re Halbert’s Will (Surr.) 
Tat. 

Evidence examined, and frill to show that a 


will was executed under undue influence.—In re 
Carland’s Will (Surr.) 922. 


Validity and requisites. 


Evidence held sufficient to show that will was 
signed by testator in the presence of subscribing 
Witnesses.—In re Van Houten’s Will (Surr.) 39. 


Evidence that will was read to testatrix raised 
presumption that it was read to her correctly.— 
In re Murphy’s Will (Surr.) 223. 


Proof that draftsman of will prepared it in 
testatrix’s presence, read it to her, and asked 
her if she wanted the witnesses to sign it, which 
she answered in the affirmative, shows publica- 
tion of the will.—In re Murphy’s Will (Surr.) 
Jue. 

Evidence held not sufficient to show due exe- 


cution and publication of will.—In re Barber's 
Will (Sup.) 235. 


Instrument, though signed and attested, held 
not the completed wili of decedent.—In re Bar- 
ber’s Will (Sur.) 230. 


Revocation. 


The adoption of a child does not revoke a prior 
Will of the person adopting.—Ip re Gregory's 
Estate (Surr.) 925. 


V.3TN.Y.8.—75 
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Probate and contest. 


Will should be admitted to probate where at- 
testation clause and surrounding circumstances 
show due execution, though contrary to testi- 
mony of attesting witnesses.—In re Van Hou- 
ten’s Will (Surr.) 39. 


A proceeding to revoke probate of a will un- 
der Code Civ. Proc. § 2647, cannot be main- 
tnined by one who would not share in the es- 
tute in case of intestacy.—In re Ruppaner's 
Will (Surr.) 429. 


Code Civ. Proc. § 2653a, authorizing an ac- 
tion to determine the validity of the probate of 
a will, does not repeal section 2648, authoriz- 
ing a proceeding in the surrogate’s court for rey- 
ocation of probate.—In re Ruppaner’s Will 
(Surr.) 429. 


Time limited by Code Civ. Proc. § 2648, for in- 
atituting proceeding to revoke probate of a will 
begins to run from day decree is actually entered 
and filed with clerk.—In re Ruppaner's Will 
(Surr.) 429. 


Where petitioner in proceeding to revoke pro- 
bate of a will is estopped from maintaining pro- 
ceeding, a respondent cannot be substituted as 
petitioner, and allowed to continue the pro- 
ceeding.—In re Ruppaner’s Will (Surr.) 429. 


A party to an action under Code Civ. Proc. 
§ 2653a, to determine the validity of the pro- 
bate of a will, cannot, after decision therein, 
institute a proceeding in the surrogate’s court 
under section 2647 to revoke probate.—In re 
Ruppaner’s Will (Surr.) 429. 


A petition to revoke the probate of a will will 
not be dismissed because all necessary parties 
ure not before the court.—In re Laytin’s Estate 
(Surr.) 1123. 


Construction. 


Where a aeyise ww a person 18 made with lim- 
itation over in case such person does not con- 
tinue to live with testator, the limitation over is 
operative, though the person first named con- 
tinues to live with testator, but the devise was 
procured by fraud.—Ranken v. Janes (Sup.) 159. 


Will cons.rued and hke/d that a devise of a vest- 
ed estate, defeasible by condition subsequent, 
was nct in violation of the statute against per- 
petuities.—-Shannon. v. Pentz (Sup.) 304. 


Will construed and rig!:ts of children of tes- 
tator determined —Shanr on vy. Pentz (Sup.) 304. 


A devise to the trustees of an incorporated 
church construed, and held not to create a trust 
in the trustees.—Preston v. Ilowk (Sup.) 1079. 


Will construed, and held, that the estate vested 
in the devisee at testator’s deatb.—In re Lehman 
(Sup.) 1086. 


Will construed, and held, that the grandchil- 
dren took a vested interest on the death of tes- 
tator.—Sage v. Wheeler (Sup.) 1107. 


Will construed, and held, that the title to the 
land was vested in the living children of testa- 
trix, and the surviving children of those deceased. 
—Eisner v. Curiel (Sup.) 1119. 
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Rights of devisees and legatees. 

Bequest to debtor of testator does not, of it- 
self, extinguish debt. — In re Foster's Estate 
(Surr.) 36. 


The provision of a will that gifts or advance- 
ments “heretofore” made to any of testator’s 
children should not) be deducted from their 
shares applies only to gifts or advancements 
made before the will was executed.—Rogers v. 
McGuire (Sup.) 76. 


Where a widow was entitled to only the net 
‘mncome from an estate after the payment of all 
necessary churges, money paid fer repairs ta 
buildings should be charged to the income, but 
for a permanent improvement to the estate.— 
In re Braunsdorf's Estate (Sup.) 229. 


Where the ineome from a share of an estate 
was bequeathed to an insane person for life, and 
on her death the said share was te go to her 
children, her committee was entitled to the 
whole income from said share.—Gasquet v. Pol- 
lock (Sup.) 357. 


Legacies are payable out of testatrix’s entire 
estate, though any money in the bank after pay- 
ment of the legacies is devised to a eharity.—In 
ae Torrance’s [state (Surr.) 583; In re Stone, 
d. 


A child’s share under a will Held not eupable 
of being sold during his minority.—O’ Donoghue 
vy. Boies (Sup.) 961. 


Action to establish lost will. 
Evidence held insufticient to establish alleged 
lost will.—Keery v. Dimon (Sup.) 92. 


WITNESS. 


Convenience of witness as ground for change 
of venue, see “Venue in Civil Cases.”’ 


The exceptions in Code Civ. Proc. § 829, per- 
mitting 1m adverse party to testify to transac- 
tions with decedent where executor had testified 
iv reference thereto in his own behalf, is confined 
strictiy to the transactions testified to by the 
executor.—Rogers v. McGuire (Sup.) 76. 


Sonversation between attorney and client is 
not privileged as to matters to which the attor- 
ney was not acting for the client.—Stanfield v. 
Knickerbocker Trust Co. (Sup.) 600. 


A partner of a party is not a disinterested 
witness, sO as to require the jury to believe his 
testimony, though in no way discredited.—New- 
combe v. Hyman (Sup.) 649. 


Testimony of a party, though uncontradicted, 
is not conclusive.—Newcombe v. Hyman (Sup.) 
649. 


Brother-in-law of party is not a disinterested 
Witness whose testimony, when uncontradicted 
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and unimpeached, must be believed.—Delise t 
Palladino (Sup.) 705. 


Limiting the cross-examination of a witness 
held not an abuse of discretion. — Faster v. T. 
enbaum (Sup.) 722. 


Evidence on redirect examination held prow: 
excluded.—Foster v. Tanenbaum (Sup.) 722. 


ont 


It is within the discretion of the trial 
to determine the extent to which a witness 
cross-examination may be asked irrelevant q-~ 
tiuns.—Laidlaw v. Sage (Sup.) 770. 


WRITS. 


See, also, “Attuchment’: “Certiorari.” 


When service of summons will not te -: 
aside, on the ground that plaintiff! was ser 
while with'n jurisdiction of court as witnes . 
penne action.—Woodruff v. Austin 


Failure to serve summons within time lin 
after attachment is issued merely invwalidates z' 
tachment, but does not affeet validity of ser 
of summons.—Sabin v. Hendrick (Sup.) 524. 


) ewan. 


Iailure of order of publication to specify wh-* 
copies should be mailed is immatemal where °- 
sonal service is made outside the state, as «1 
thorized by the order.—Sabip v. Nendrick «Suzy 
a2, 

It will be presumed that a person servinz 
summons inoa district court receives) from th 
justice the requisite authority.—Hess vv. Sm" 
(Sup.) G3. 


A service on the grand foreman of a frater:> 
eorporation held valid. — Balmford ow. Grar. 
Lodge A. O. U. W. (Sup.) G49. 


Service of summons on director who has &*’ 
his resignation to president is not service on > 
poration.— Wilson v. Brentwood Hotel Co. (Sa 
GOD. 

Service 01 process may be made on a fore's 
corporation either by service on a persen ibs. 
nated under Laws 1884. c. 346 (Laws 18 
GOO), or as provided by Code Civ. Proc. ¢ +4- 
—Howard ¢. Prudential Ins. Co. (Sup.) S32. 


The court cannot order publication in artta+ 
ment aguinst a foreign corporation where ti- 


complaint docs not tied ee a resident.- 
Foster v. Electric Heat Regulator Cai (Sep. 
1003. 


Where the court orders publication in the ab- 
sence of an allegation that plaintiff is a resident, 
the defect cannot be cured by an amendment. -- 
fae v. Electric Heat Regulator Ca. Sup. 
1063. 
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